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The  importance  of  the  House  of  Lords  Cases,  as  they  come 
nearer  to  our  own  time,  has  induced  us  to  adopt  henceforth 
the  rule  of  mentioning  every  reported  case  as  it  occurs,  and, 
if  the  body  of  the  report  is  omitted  as  not  now  being  practi- 
cally useful,  indicating  the  reason.  It  is  proposed  to  extend 
the  same  method,  a  little  later,  to  all  the  series  of  authorized 
reports  witMn  our  scope. 

Foley  V.  Hill^  p.  14,  finally  settled  the  nature  of  tlie  relation 
between  bankers  and  their  customers. 

Cole  V.  Setoellj  p.  109,  is  of  importance  among  the  authorities 
on  contingent  remainders  and  the  rule  against  perpetuities. 
Novices  in  conveyancing  are  recommended,  if  they  wish  to 
keep  their  heads  clear,  to  study  Lord  Cottenham's  concise 
judgment,  and  avoid  Lord  Brougham's  more  ambitious  one, 
which  is  full  of  apocryphal  history,  confused  thinking,  and 
slovenly  expression.  Lord  Brougham's  remarks  on  Cadell  v 
Palmer  at  pp.  123, 124,  are,  however,  not  without  interest  as 
referring  to  matters  within  his  own  remembrance.  In  Doe  v. 
Woodroffe^  p.  401,  the  mysteries  of  a  base  fee  were  discussed 
by  the  Court  of  Exchequer,  the  Exchequer  Chamber,  and 
the  House  of  Lords.  The  learned  reader  will  find  all  the 
judgments  brought  together  here,  which  could  not  be  done 
in  an  undiscriminating  and  merely  literal  reprint  of  the 
reports  dealt  with.  M^Ewan  v.  Smithy  p.  166,  illustrates 
rather  than  decides  the  point,  which  is  in  truth  elementary, 
that  a  delivery  order  not  acted  upon  is  not  effectual  to  change 
the  possession  of  goods.  Morton  v.  Tibbettj  p.  666,  is  the 
original  authority  for  "  the  doctrine  that  there  may  be  an 
acceptance  within  the  Statute  "  of  Frauds,  *'  and  yet  not  such 
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an  acceptance  as  to  prevent  the  purchaser  from  repudiating 
the  goods  on  the  ground  that  they  are  not  according  to  the 
contract "  :  per  Lindley,  L. J.  in  Taylor  v.  Smith  [1893]  2  a  B. 
at  p.  73.  The  difficulties  which  have  been  felt  about  Morton 
V.  Tibbett  seem  to  have  been  caused  by  regarding  it  as  if  the 
Court  had  laid  down  as  matter  of  law  that  certain  acts  amount 
to  acceptance ;  whereas  it  is  a  question  of  fact  whether,  "  when 
'the  buyer  does  any  act  in  relation  to  the  goods,"  he  thereby 
"  recognises  a  pre-existing  ^  contract  of  sale "  :  Sale  of 
Goods  Act,  s.  4  (3).  It  is  rather  troublesome,  to  be  sure, 
to  have  to  remember  that  ^^the  acceptance  that  satisfies 
the  Statute  of  Frauds  and  the  acceptance  that  binds  the  pur- 
chaser to  pay  for  the  goods  are  different  things,"  as  Lord 
Esher  said  in  Abbott  Sf  Co.  v.  Wohey  [1895]  2  Q.  B.  at 
p.  100. 

In  Doe  V.  Walker ^  at  p.  496,  we  may  learn  that  proceedings 
at  a  customary  Court  are  not  invalidated  by  calling  it  a  Coiu-t 
Baron.  As  later  research  has  shown  that  both  names  are  of 
comparatively  late  origin,  the  decision  was  fortunate.  Curia 
militum  and  cuna  villanorum  are  vouched  for  by  Mr.  Maitland 
in  his  introduction  to  the  Selden  Society's  volume  of  Select 
Pleas  in  Manorial  Courts,  but  there  is  nothing,  so  far,  to 
show  that  any  such  terms  were  in  common  use. 

Cook  V.  Fieldj  p.  090,  lays  down  that  there  is  no  rule  of 
law  or  public  policy  against  contracting  to  sell  the  expectation 
of  a  devise.     The  civil  law  is  to  the  contrary. 

Piers  V.  Piers ^  p.  180,  shows  how  far  the  Courts  will  go, 
when  people  have  lived  as  if  they  were  married,  in  presuming 
that  a  lawful  marriage  actually  took  place.  Kekewich,  J. 
went,  perhaps,  a  step  farther  in  Re  Shephard  [1904]  1  Ch. 
456,  where  it  appeared  that  the  parties,  having  gone  abroad, 
went  through  some  ceremony  which,  as  described  by  them- 
selves, could  not,  in  fact,  have  satisfied  the  requirements 
of  the  local  law;  and  the  Court  held  that,  even  assuming 
the  nullity  of  that  ceremony  to  be  strictly  proved,  the 
general  presumption  of  marriage  must  prevail.     Doubtless 
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the  decision  avoided  hardship  to  innocent  persons  in  the 
particular  case. 

Doe  V.  Andrews^  p.  790,  shows  that  a  lessee  for  lives  may 
derive  considerable  advantage  from  the  obscurity  of  a  cestui 
que  vie. 

In  ffape  v.  Harman^  p.  935,  a  case  reported  only  in  the 
Jurist,  we  find  a  gift  of  gems  in  a  cabinet  by  deed,  reserving 
to  the  grantor  power  to  sell  or  exchange  any  of  the  contents* 
during  his  lifetime,  and  reinvest  any  money  so  obtained  in 
objects  of  the  like  nature.  This  is  certainly  a  unique  invest- 
ment clause.  The  Court,  for  the  reasons  appearing  in  the 
report,  did  not  discuss  how  far  it  was  consistent  with  a 
present  gift,  or  what,  if  any,  was  its  operation.  If  the  grantee 
had  executed  the  deed,  it  might  perhaps  be  construed  as  an 
irrevocable  licence  from  him  to  the  grantor,  taking  effect 
simultaneously  with  the  gift.  But  in  fact  only  the  donor 
executed;  and  the  proviso  was  not  acted  upon.  If  the 
instrument  was  not  bad  as  being  really  testamentary  and  not 
properly  executed  as  a  will  (an  objection  which  the  Court 
seems  extrajudicially  to  have  thought  grave),  qu^Bre  whether 
the  proviso  was  not  void  as  being  repugnant  to  the  prior  and 
operative  part  of  the  grant ;  but  this  construction  is  not  put 
forward  in  the  argument.  It  does  not  appear  why  the 
donor's  adviser  chose  to  make  a  hazardous  experiment  at 
common  law  rather  than  use  the  more  safe  and  artistic 
method  of  a  trust.     Altogether  it  is  a  curious  puzzle. 
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The     duke    of    BRUNSWICK    v.    The    KING    of 

HANOVER  (1). 

(2  BL  L.  C.  1—27 ;  aflfinning  6  Beav.  1 ;  13  L.  J.  Ch.  107 ;  8  Jur.  253.) 

A  foreign  Sovereign,  ooming  to  England,  cannot  be  made  responsible  in 
the  Courts  there  for  acts  done  by  him,  in  his  sovereign  oliaraotor,  in  his 
cwn  country: 

Held,  therefore,  that  the  King  of  Hanover,  who  was  also  a  British 
subject,  and  was  in  England  exercising  his  rights  as  such  subject,  could 
not  be  made  to  account  in  the  Court  of  Chancery  for  acts  of  State  done  by 
liim  in  Hanover  and  elsewhere  abroad,  in  virtue  of  his  authority  as  a 
Sovereign,  and  not  as  a  British  subject. 

Tsis  was  an  appeal  against  an  order  of  the  Master  of  the  Bolls, 
allow  ing  a  demurrer  to  the  appellant's  bill  for  want  of  equity,  and 
also  ior  want  of  jurisdiction  (2). 

The  bill,  filed  in  August,  1848,  stated  that  in  1880  the  appellant 
was  the  reigning  Duke  of  Brunswick,  and  was,  in  his  private 
capacity,  seised  and  possessed  of  real  and  personal  estates  of  con- 
siderable value  in  Brunswick,  England,  Hanover,  France,  and  else- 
where ;  but  that  on  the  6th  of  September,  1880,  during  his  absence 
from  Brunswick,  a  revolutionary  movement  took  place  there,  in  the 
course  of  which  the  Government  was  overthrown,  and  he  was  pre- 
vented from  returning  to  resume  his  authority  as  reigning  Duke : 
that  pending  the  said  movement,  a  decree  of  the  Germanic  Diet  of 
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(1)  South  African  liepubb'c  v.  Com- 
pagnie  Franco-Beige  du  chemin  de  fer 
du  Nord  [1898]  1  Ch*  190, 67  L.  J.  Ch. 
92,  77  L.  T.  5^5. 
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(2)  See  63  B.  R.  1  (6  Beav.  1) ,  where 
several  passages  of  general  interest 
from  liord  Lanqdale's  judgment  in 
the  Court  below  are  retained. — 0.  A.  S. 
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2  1848.    H.  L.     2  H.  L.  C.  2—8.  [r.b. 

TH>e         Confederation  was   passed,  dated    the  2nd  of    December,   1830, 

I3u KB  OP 

BuuNswicK  whereby  the  appellant's  brother,  William,  Duke  of  Brunswick,  was 
The  King  "^vited  to  take  upon  himself,  provisionally,  the  government  of  the 
OF  Hanover.  Duchy,  and  the  Diet  left  it  to  the  legitimate  o^naii  of  the  appellant 
to  provide  for  the  future  government  thereof:  that  his  late 
Majesty  William  the  Fourth,  as  King  of  Hanover,  was  a  member 
of  the  said  Diet,  and  as  such  King,  he  or  his  Viceroy,  the  Duke  of 
Cambridge,  voted  in  support  of  the  said  decree :  that  in  February, 
1831,  his  said  late  Majesty,  and  the  said  William,  Duke  of  Bruns- 
wick, claiming  to  be  the  legitimate  agnati  of  the  appellant,  caused 
to  be  published  a  declaration,  purporting  to  depose  him  from  the 
Throne  of  the  said  Duchy,  and  declaring  that  the  same  had  passed 
to  William,  Duke  of  Brunswick,  who,  in  pursuance  of  such  decla- 
ration, had  ever  since  exercised  the  rights  and  authorities  of 
Sovereign  Duke  of  Brunswick. 
The  bill  further  stated  that  in  1888  an  instrument  in  writing, 
[  •s  ]  signed  by  his  Majesty  William  *the  Fourth,  and  William,  Duke  of 
Brunswick,  and  dated  at  St.  James's  the  6th  of  February,  and  at 
Brunswick  the  14th  of  March,  1883,  was  promulgated  by  them  in 
the  German  language,  which,  being  translated,  was  as  follows : 
"  We,  William  the  Fourth,  King  of,  &c.,  and  of  Hanover,  Duke  of 
Brunswick  and  of  Lunebourg,  and  we,  William,  Duke  of  Brunswick 
and  of  Lunebourg,  moved  by  the  interests  of  our  House,  whose 
well-being  is  confided  to  us,  and  yielding  to  a  painful  but  inevitable 
necessity,  have  thought  it  necessary  to  consider  what  measures  the 
interests  of  his  Highness  Charles,  Duke  of  Brunswick,  the  preserva- 
tion of  the  fortune  now  in  his  hands,  the  dangers  and  illegality 
of  the  enterprizes  pursued  by  him,  and  lastly,  the  honour  and 
dignity  of  our  House,  may  require ;  and  after  having  heard  the  advice 
of  a  commission  charged  by  us  with  the  examination  into  this 
affair,  and  after  having  weighed  and  exactly  balanced  all  points  of 
fact  and  law ;  and  whereas,  after  the  dissolution  of  the  German 
Empire,  the  powers  of  supreme  guardianship  over  the  Princes  of 
the  Empire,  which  up  to  that  period  had  appertained  to  the 
Emperor,  devolved  to  the  heads  of  sovereign  States ;  we,  taking 
into  consideration  the  laws  and  customs,  and  by  virtue  of  the  rights 
unto  us  belonging,  in  quality  of  heads  of  the  two  branches  of  our 
House,  have  decreed  as  follows : 

**  Article  the  first. — Certain  facts  either  notorious  or  sufficiently 
proved,  have  caused  us  to  arrive  at  the  conviction  that  his  High- 
ness Duke  Charles  is  at  this  time  wasting  the  fortune  which  he 
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possesses  in  enterprizes  alike  impossible  and  dangerous  to  ^himself         Tub 
and  oiher  persons,  and  is  seeking  to  damage  the  jast  claims  which    bbumswick 
certain  persons  interested  now  or  hereafter  may  legally  have  in  his     thb  Kino 
property,  we  have  consequently  considered  that  the  only  method  of  o'  Hanoveb, 
preserving  the  fortune  of  his  Highness  Duke  Charles  from  total        ^  ^^ 
ruin,  is  to  appoint  a  guardian  over  him. 

"Article  the  second. — In  consequence  of  this  conviction,  we 
decree  that  Charles,  Duke  of  Brunswick,  shall  be  deprived  of  the 
management  and  administration  of  his  fortune;  a  guardian  shall 
be  appointed  whom  we  shall  choose  by  mutual  consent  from 
amongst  the  noble  scions  of  our  House,  although  the  right  of  choice 
belongs  to  the  legitimate  Sovereign  of  the  Duchy  of  Brunswick  in 
virtue  of  his  title  alone." 

By  the  third,  fourth,  and  fifth  articles,  the  guardianship  was 
confided  to  the  Duke  of  Cambridge,  then  Viceroy  of  Hanover,  and 
he  was  authorized  to  appoint  sub-guardians  for  the  management  of 
the  property,  who  should  make  an  inventory  thereof,  and  take 
measures  for  the  preservation  and  administration  of  the  fortune 
placed  under  the  guardianship  of  his  Boyal  Highness,  to  whom 
they  should  render  an  annual  account  of  their  management,  to  be 
by  him  transmitted  to  William  the  Fourth  and  the  Duke  of  Bruns- 
wick for  settlement  and  approval. 

By  article  the  sixth  the  guardianship  was  to  be  ''  considered  as 
legally  established  at  Brunswick,  where  it  was  to  have  its  locality." 
And  by  article  the  seventh  the  decree  was  to  be  published  in  the 
bulletins  of  the  laws  of  the  kingdom  in  the  usual  form,  &c. 

At  the  foot  of  this  instrument  was  added  a  note,  signed  by  the 
respondent,  then  Duke  of  Cumberland,  *and  by  the  Dukes  of  Sussex        [  *5  ] 
and  Cambridge,  approving  of  the  arrangement. 

The  bill  then  stated  that  the  said  instrument  was  void,  but 
nevertheless  the  Duke  of  Cambridge  accepted  the  appointment  of 
supreme  guardian  of  the  appellant's  property,  and  entered  into 
possession  thereof  to  a  very  considerable  amount ;  and  after  several 
payments,  properly  made,  there  remained  in  his  hands  a  large 
surplus  for  which  he  never  accounted  to  the  appellant :  that,  on  the 
death  of  William  the  Fourth,  in  June,  1887,  the  respondent  became 
King  of  Hanover,  and  thereupon  by  some  instrument  in  writing, 
the  particulars  of  which  he  refused  to  disclose,  but  which  was 
signed  by  him  and  William,  Duke  of  Brunswick,  the  respondent 
was  purported  to  be  appointed  guardian  of  the  appellant  in  place 
of  the  Duke  of  Cambridge,  under  the  instrument  of  the  6th  of 
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February  and  14th  of  March,  1883,  and  with  all  the  powers  and 
authorities  thereby  purported  to  be  conferred  on  the  Duke  of 
Cambridge :  that  shortly  after  such  appointment,  the  Duke  of 
Cambridge  accounted  to  the  respondent  for  all  the  real  and  personal 
estates  of  the  appellant,  possessed  by  him  or  his  agents,  and  paid 
the  balance  due-from  him  in  respect  thereof  to  the  officers  of  the 
Treasury  of  Hanover,  whereby  the  same  came  to  the  hands  of  the 
respondent,  and  he,  upon  his  appointment  as  guardian,  entered 
into,  and  ever  since  continued,  by  himself  or  his  agents,  in  the 
possession  or  receipt  of  the  rents  and  profits  of  the  real  estates 
belonging  to  the  appellant  in  his  private  capacity  at  Brunswick, 
and  also  from  time  to  time  took  possession  of  further  parts  of  the 
appellant's  personal  property  in  Brunswick  and  elsewhere,  and 
sold  and  converted  *into  money  parts  thereof,  which  did  not 
consist  of  money,  and  possessed  himself  of  the  produce  of  such 
sale,  and  from  time  to  time  made  divers  payments  on  account  of 
the  appellant  and  of  the  expenses  incurred  in  the  management  of 
his  property ;  but  after  allowing  for  such  payments,  there  remained 
a  large  balance,  to  the  amount  of  several  hundred  thousand  pounds, 
due  from  the  respondent,  and  he  never  rendered  to  the  appellant 
any  account  of  the  property  so  possessed  by  him. 

The  bill  further  stated  that  the  respondent,  until  within  a  few 
weeks,  had  been  residing  in  Hanover,  out  of  the  jurisdiction  ;  that 
the  appellant  had  by  himself  and  agents  applied  to  him  to  account 
for  the  rents  and  profits  of  the  real  estates,  and  for  the  personal 
estate  and  effects,  and  produce  of  the  sale  thereof,  &c.,  with  which 
applications  the  respondent  refused  to  comply  on  various  pretences 
suggested  in  the  bill, — as  that  the  said  instrument  of  1888,  and  the 
subsequent  instrument,  under  which  the  respondent  was  appointed 
guardian,  were  valid  and  legal,  and  that  he  was  not  liable  to 
account  for  the  acts  and  receipts  of  himself  and  his  agents,  or  of 
the  Duke  of  Cambridge  and  his  agents,  otherwise  than  to  William, 
Duke  of  Brunswick ;  but  the  bill  charged  the  said  instruments  to 
be  invalid  according  to  the  laws  as  well  of  Brunswick  and  Hanover 
as  of  Great  Britain,  however  that  the  Duke  of  Cambridge  and  the 
respondent  respectively  took  possession  of  the  appellant's  real  and 
personal  estates,  as  aforesaid,  under  colour  of  the  said  appointments 
as  guardians  and  trustees  for  the  appellant,  and  not  adversely ; 
and  that  the  appellant  and  the  respondent,  both  then  residing  in 
♦England,  were  subjects  of  the  Crown  of  Great  Britain  and  Ireland, 
and  that  by  the  law  of  England  such  appointments  of  the  Duke  of 
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Cambridge  and  of  the  respondent  to  be  guardians  of  the  appellant,         Thb 
and  all  the  rights  purported  to  be  given  to  them  respectively,  were    bkunswick 
void,  even  if  the  same  were  valid  by  the  law  of  Brunswick,  and  that     xhk^ing 
if  the  said  appointments  were  valid  at  the  time  they  were  made — opHanovbb. 
which  the  appellant  denied — there  was  then  nothing  in  the  circum- 
stances, or  conduct,  or  state  of  mind  of  the  appellant  to  debar  him 
from  the  full  enjoyment  of  his  property ;  and  he  charged,  that  in  the 
circumstances  aforesaid,  the  respondent  was  liable  to  account  to  him  for 
the  receipts  and  payments,  acts,  neglects,  and  defaults  of  himself  and 
his  agents,  under  his  alleged  appointment  of  guardian  as  aforesaid. 

The  bill,  after  charging  in  detail  divers  acts  and  dealings  by  the 
Duke  of  Cambridge  and  the  respondent,  and  their  respective  agents, 
with  the  appellant's  private  property  of  various  kinds,  also  charged, 
that  in  1883 — 4,  the  appellant,  then  residing  in  Paris,  and  possessed  of 
other  property  of  large  amount,  the  Duke  of  Cambridge,  as  guardiani 
acting  by  himself  and  agents,  under  colour  of  sai.d  appointment 
caused  proceedings  to  be  taken  and  attachments  to  be  issued  against 
the  appellant  and  several  persons  in  France,  who  had  in  their 
possession  money,  goods,  and  other  effects  of  the  appellant.  The 
bill  stated  a  long  course  of  litigation  arising  out  of  those  proceedings 
in  France,  resulting,  in  1887,  in*  a  final  decree  awarding  damages 
and  costs  to  a  large  amount  against  the  Duke  of  Cambridge,  in 
respect  of  which  the  appellant  received  100,000  francs  in  Paris,  and 
for  the  unsatisfied  balance,  *amounting  to  1,775Z.,  he,  in  1838,  f  *®  1 
brought  an  action  against  the  Duke  in  her  Majesty's  Court  of 
Common  Pleas,  to  which  the  Duke  of  Cambridge,  after  putting  in 
several  dilatory  pleas,  at  last  submitted  in  1840,  and  paid  2,000Z. 
in  satisfaction  of  the  debt  and  costs.  And  the  bill  charged  that  the 
said  2,000/.  and  100,000  francs  were  paid  out  of  the  personal  estate, 
or  the  rents  of  the  real  estates,  of  the  appellant,  possessed  and 
received  by  the  Duke  of  Cambridge  or  his  agents,  or  by  the  respondent 
or  his  agents,  under  the  said  instrument  of  1838. 

The  bill  also  charged  that  the  appellant  proceeded  to  the  town  of 
Osterode,  in  the  kingdom  of  Hanover,  in  1830,  accompanied  by  a 
small  retinue,  with  the  intention  of  making  a  peaceable  entry 
into  his  own  dominions,  and  that  while  staying  at  the  hotel 
there,  he  was  attacked  by  a  party  of  armed  men,  and  compelled  to 
escape  into  Prussia,  leaving  behind  him  cash  and  notes  to  the  amount 
of  24,000  crowns,  or  4,500Z.  sterling,  all  which  came  to  the  hands 
of  the  Duke  of  Cambridge ;  in  evidence  of  which  the  bill  set  forth 
a  letter  from  the  Duke  to  the  appellant,  stating,  *'  With  respect  to 
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Thb         the  property  taken  from  you  at  Osterode,  I  have  the  satisfaction  of 

Brun«wick    being  able  to  inform  you  that  there  is  every  reason  to  believe  it  is 

Thb  Kino     ^"  perfect  safety.     I  think,  however,  under  actual  circumstances,  it 

OF  Hanover,  would  not  be  consistent  with  my  duty  to  deliver  the  property  into 

your  hands,  but  I  propose  to  place  it  at  the  disposal  of  the  existing 

Government  of  Brunswick,  to  whom  you  can  make  application,  &c." 

And  the  bill  charged,  that  the  Duke  of  Cambridge  in  resigning  the 

office  of  guardian,  accounted  for  the  said  cash  and  notes  to  the 

[  *^]        respondent,  as  the  *new  guardian,  and  that  the  latter  was  liable  to 

account  for  the  same  to  the  appellant.     The  bill  also  charged,  that 

the  respondent  was  a  Peer  of  the  realm,  and  his  title  as  such,  was 

**  Ernest  Augustus,  Duke  of  Cumberland  and  Teviotdale,  in  Great 

Britain,  and  Earl  of  Armagh,  in  Ireland,"  and  that  since  his  arrival, 

and  during  his  then  residence  in  London,  he  exercised  his  rights 

and  privileges  as  such  Peer. 

The  bill  prayed  that  it  might  be  declared  that  the  said  instrument 
of  the  6th  of  February  and  14th  of  March,  1888,  and  the  appoint- 
ment of  the  Duke  of  Cambridge  as  guardian  of  the  fortune  and 
property  of  the  appellant,  thereby  purported  to  be  made,  and  the 
subsequent  appointment  of  the  respondent  as  such  guardian,  were 
absolutely  void  and  of  no  effect ;  and  that  it  might  be  declared  that 
the  respondent  was  liable  and  ought  to  account  to  the  appellant  for 
the  personal  estate,  property,  and  effects,  and  the  rents  and  profits 
and  produce  of  the  sale  of  the  real  estates  of  the  appellant,  possessed 
or  received  by  the  respondent,  or  any  person  or  persons  by  his  order 
or  for  his  use,  &c.,  since  his  appointment  as  guardian,  by  virtue  of 
the  said  instrument,  including  therein  the  personal  estate  and 
effects,  rents,  profits,  and  produce  paid  or  accounted  for  to  the 
respondent  by  the  Duke  of  Cambridge  as  aforesaid,  &c. 

The  respondent  appeared,  and  demurred  to  the  bill  for  want  of 
equity  and  for  want  of  jurisdiction.  The  Master  of  the  Rolls 
allowed  the  demurrer.  The  appeal  was  brought  against  that  decision. 

Mr.  Roll  and  Mr,  HeatJifield  for  the  appellant. 
[  10  ]  [The  arguments  of  counsel  for  the  appellant  are  sufficiently  dealt 

with  in  the  following  judgments.     The  cases  and  books  cited  were 
not  referred  to  by  any  of  the  Lords.] 

[  16  ]  Mr.  Turner  and  Mr.  Elrmley,  for  the  respondent,  were  not  heard. 

The  Lord  Chancellor: 
I  find  that  all  the  noble  and  learned  Lords,  who  attend  on  this 
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arguinent,  are  clearly  of  opinion  that  the  judgment  of  the  Master        Thb 
o¥*  TSB  Bolls  is  right.    The  whole  case  must  depend  on  the  allega-    huunswigk 
tions  of  the  *bill,  there  being  no  matters  out  of  the  bill  which  can    xhe^kino 
bo  brought  into  question,  except  so  far  as  they  are  referred  to  by  of  Hanovkr 
tbe  hill.    After  the  House  has  heard  the  very  able  arguments  that       ^  *^^  ^ 
bave  been  adduced  in  opposition  to  the  judgment  of  the  Master  of 
XKE  Bolls,  we  are  all  of  opinion  that  there  is  no  ground  for 
ixapeaching  that  judgment. 

The  whole  question  seems  to  me  to  turn  upon  this  (that  is  to  say, 

for  the  purpose  of  this  decision,  it  has  not  been  otherwise  contended 

at  the  Bar,  and  if  it  had  been,  it  is  quite  clear  that  the  contention 

could  not  be  maintained),  that  a  foreign  Sovereign,  coming  into 

this  country,  cannot  be  made  responsible  here  for  an  act  done  in 

bis  sovereign  character  in  his  own  country ;  whether  it  be  an  act 

right  or  wrong,   whether  according  to  the  Constitution   of  that 

country  or  not,  the  Courts  of  this  country  cannot  sit  in  judgment 

upon  an  act  of  a  Sovereign,  effected  by  virtue  of  his  sovereign 

authority  abroad,  an  act  not  done  as  a  British  subject,  but  supposed 

to  he   done   in   the  exercise   of  his   authority  vested  in  him  as 

Sovereign. 

That  is  the  sole  question ;  therefore  I  avoid  the  question  which  H^  ] 
does  not  necessarily  arise, — how  far  a  foreign  Sovereign,  coming 
into  this  country,  is  amenable  at  all.  I  do  not  enter  upon  that 
question,  because  it  does  not  necessarily  arise  upon  the  proper 
disposal  of  the  matter  now  before  us,  as  I  am  of  opinion  that,  upon 
the  face  of  this  bill,  the  allegations  show  that  the  acts  could  not 
have  been  done,  and  were  not  done  in  any  private  character,  but 
that  they  were  done,  whether  right  or  wrong,  in  the  character  of 
the  Sovereign  of  a  foreign  State. 

My  Lords,  that  must  be  found  upon  the  face  of  the  bill;  or 
rather,  I  should  say,  the  converse  ought  to  be  found  upon  the  face 
of  the  bill ;  because,  before  you  can  raise  a  question  how  far  a 
foreign  Sovereign  is  answerable  for  a  private  transaction  in  the 
case  of  some  person  complaining  of  an  act  done  by  him  as  an 
individual,  the  Court  would  require  that  there  should  appear  clearly 
upon  the  face  of  the  bill  sach  a  case  as  gives  the  Court  jurisdiction. 
The  Master  of  the  Bolls  seems  to  have  thought  there  was  a  nice 
balance  as  to  whether  the  allegations  amounted  to  acts  done  by 
virtue  of  sovereignty  abroad,  or  whether  they  were  merely  to  be 
considered  as  acts  done  in  e^  private  character.  He  seems  to  have 
held  that  whilst  there  was  any  ambiguity  upon  that  subject,  the 
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Thb         Court  could  not  entertain  a  bill,  which  did  not  distinctly  state  a 

Bbunbwiok    niatter  bringing  it  within  the  jurisdiction  of  the  courts  of  equity  in 

Thk^Kino     ^^^^  country.     Certainly,  looking  at  these  pleadings,  there  does 

OF  hakoveb.  not  appear  to  me  to  be  any  ambiguity  at  all,  but  that  the  whole 

transaction  arose    from   acts  done  in  the  exercise   of  rights   of 

[  •IS  ]       sovereignty,  *claimed  to  be  vested  in  those  who  were  the  actors. 

The  commencement    of  the  bill,    the    foundation   of  the  whole 

transaction,  in  my  mind,  sufficiently  shows  that. 

There  are,  in  point  of  fact,  but  two  passages  which  seem  to  me 
to  be  necessary  to  be  adverted  to  for  the  purpose  of  showing  the 
authority  under  which  the  acts  complained  of  are  alleged  to  have 
taken  place.  The  bill  states,  *'  That  pending  the  aforesaid  revolu- 
tionary movement,  and  before  the  same  could  be  subdued,  a  decree 
of  the  Germanic  Diet  of  Confederation  was  made  or  passed,  bearing 
date  the  2nd  of  September,  1830,  whereby  your  orator's  brother, 
William,  Duke  of  Brunswick,  was  invited  to  take  upon  himself 
provisionally  the  government  of  the  said  Duchy,  and  the  Diet  left 
it  to  the  legitimate  agnati  of  your  orator  to  provide  for  the  future 
government  of  the  said  Duchy." 

That,  at  least,  was  an  act  of  [a]  sovereign  State ;  it  was  by  virtue 
of  a  decree  of  the  Germanic  Diet.  Whether  the  Constitution  of 
Germany  authorized  it  or  not,  is  a  question  we  have  no  power 
to  interfere  with,  or  to  inquire  into.  There  is  no  allegation  that, 
according  to  the  Constitution  of  Germany,  it  was  not  a  legal  act ; 
but  there  is  upon  the  face  of  the  bill  that  which  is  the  foundation 
of  all,  namely,  the  decree  of  the  Germanic  Diet,  depriving  the 
plaintiff  of  the  sovereignty  of  the  Duchy,  and  appointing  his 
brother  William  to  take  his  place,  and  than  the  Diet  left  it  to  the 
legitimate  agnati  to  provide  for  the  future  government  of  that  Duchy. 

Then  the  bill  alleges,  "  That  his  late  Majesty  King  William  the 

Fourth,  as  King  of  Hanover,  was  a  member  of  the  said  Germanic 

[  '20  ]       Diet  of  Confederation,  and  *that  his  said  late  Majesty,  as  such 

King  of  Hanover,  or  the  Duke  of  Cambridge,  as  his  Viceroy  or 

proxy,  voted  in  support  of  the  said  decree. 

Then  comes  the  instrument  under  which  the  defendant,  or  his 
predecessor,  the  Duke  of  Cambridge,  acted.  That  is  stated  upon 
the  face  of  the  bill;  it  is  part  of  the  statement,  and  when  you 
come  to  consider  it,  I  do  not  apprehend  there  can  be  a  doubt  upon 
the  face  of  that  instrument — which  is  the  foundation  upon  which 
all  those  transactions  have  taken  place — that  it  does  allege  that 
those  acts  are  acts  of  persons  claiming  to  have  the  right  so  to  act 
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by  virtae  of  their  sovereign  authority.     It  is  stated  to  have  been         Thk 

made  between   his   late  Majesty  King  William  the  Fourth,  and    brunbwigk 

William,  Duke  of  Brunswick.     The  bill  states  it:  "We,  William     thkKino 

the  Fourth,  by  the  grace  of  God,  King  of  the  United  Kingdom  of  ov  hanovkb. 

Great  Britain  and  Ireland,  and  of  Hanover,  Duke  of  Brunswick 

and  of  Luneburg,  and  we,  William,  by  the  grace  of  God,  Duke  of 

Brunswick  and  of  Luneburg,  make  known,"  &c. ;  then  it  states, 

•*  moved  by  the  interests  of  our  House,  whose  well-being  is  confided 

to  us,"  &c.,  ''  have  thought  it  necessary  to  consider  what  measures 

the  interests  (rightly  understood)  of  his  Highness  Charles,  Duke  of 

Brunswick,  the  preservation  of  the  fortune  now  in  his  hands,"  &c. ; 

and  whereas  after  the  dissolution   of  the  German  Empire,  the 

powers  of  supreme  guardianship  over  the  Princes  of  the  Empire, 

which  up  to  that  period  had  appertained  to  the  Emperor,  devolved 

to  the  heads  of  sovereign  States  "  (i). 

Your  Lordships  will  observe  that  they  say  the  duty  *had  F  '21  ] 
devolved  upon  them,  and  they  state  how  it  had  devolved  upon 
them,  that  that  right  which  had  originally  belonged  to  the 
Emperor  of  Germany  had  now  devolved  to  them  as  the  heads 
of  sovereign  States.  As  such  heads  of  sovereign  States,  and  by 
virtue  of  the  law  and  the  Constitution  to  which  they  refer,  they 
are  authorised  to  give  directions  for  the  appointment  of  a  guardian, 
not  as  individuals,  but  as  the  heads  of  sovereign  States,  who,  by 
the  decree  of  the  Germanic  Diet,  had  previously  deprived  the 
appellant  of  his  sovereign  authority,  which,  taken  from  him,  they 
had  conferred  upon  his  brother. 

All  the  allegations  of  this  bill  follow  from  that  act.  The  Duke 
of  Cambridge  is,  under  the  authority  of  a  decree  of  William  the 
Fourth,  King  of  Hanover,  and  of  the  reigning  Duke  of  Brunswick, 
appointed  to  be  the  acting  guardian  of  this  deposed  Sovereign,  and 
in  that  character  it  is  alleged  that  he  received  certain  sums  of 
money;  and  that  at  a  subsequent  period  when  the  Duke  of 
Cumberland  became  King  of  Hanover,  that  duty  devolved  upon  him, 
and  the  Duke  of  Cambridge  then  accounted  to  him,  as  the  then 
guardian  of  the  deposed  Sovereign,  and  in  that  character,  from  the 
beginning  to  the  end  of  the  bill,  that  property  alleged  to  have  come 
into  the  hands  of  the  defendant,  is  stated  to  have  been  received  by 
him  under  the  authority  of  that  appointment  to  which  I  have  referred. 

It  is  true,  the  bill  states  that  the  instrument  was  contrary  to  the 
laws  of  Hanover  and  Brunswick,  but,  notwithstanding  that  it  is  so 
(1)  See  the  inetrument,  $upraf  pp.  2  and  3. 
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The         stated,  still  if  it  is  a  sovereign  act,  then,  whether  it  be  according 

6BCM8WICK    to  Iftw  or  uot  according  to  law,  we  cannot  inquire  into  it.    If  it 

The  Kino     ^^^^  *  private  transaction,  as  in  some  of  the  instances  referred  to 

OF  Hanover,  in  *the  argument  was  the  case,  then  the  law  upon  which  the  rights 

^  ^^^J       of  individuals  may  depend,  might  have  been  a  matter  of  fact  to  be 

inquired  into,  and  for  the  Court  to  adjudicate  upon,  not  as  a  matter 

of  law,  but  as  a  matter  of  fact.     But,  as  I  stated  at  the  beginning, 

if  it  be  a  matter  of  sovereign  authority,  we  cannot  try  the  fact 

whether  it  be  right  or  wrong.     The  allegation  that  it  is  contrary  to 

the  laws  of  Hanover,  taken  in  conjunction  with  the  allegation 

of  the  authority  under  which  the  defendant  had  acted,  must  be 

conceded  to  be  an  allegation,  not   that   it  was  contrary  to  the 

existing  laws  as  regulating  th^  right  of  individuals,  but  that  it 

was    contrary  to    the  laws   and   duties  and  rights  and  powers 

of  a  Sovereign  exercising  sovereign  authority.     If  that  be  so,  it 

does  not  require  another  observation  to  show,  because  it  has  not 

been  doubted,  that  no  Court  in  this  country  can  entertain  questions 

to  bring  Sovereigns  to  account  for  their  acts  done  in  their  sovereign 

capacities  abroad. 

For  these  reasons  it  does  appear  to  me,  that  as  the  bill  fails  in 
stating  facts  bringing  the  case  within  the  cognizance  of  the  courts 
of  equity  in  this  country,  the  demurrer,  which  assumes  all  the 
facts  to  be  correct  as  stated,  was  very  properly  allowed  by  the 
Master  of  the  Eolls.  I  move,  therefore,  that  your  Lordships  do 
affirm  his  judgment. 

Lord  Lyndhijrst  : 

I  am  entirely  of  the  same  opinion.  None  of  the  acts  stated  upon 
the  face  of  this  bill  was  done  in  this  country,  nor,  as  it  appears  to 
me,  by  the  defendant  in  his  character  of  a  subject  of  this  country 
[  *2S  ]  They  were  all  done  abroad  ;  and  admitting  that  circumstances  *may 
exist  in  which  a  foreign  Sovereign  may  be  sued  in  this  country  for 
acts  done  abroad — about  which  I  say  nothing,  because  it  is  not 
necessary  to  decide  such  a  question  upon  the  present  occasion — there 
are  no  such  facts  stated  upon  the  face  of  this  bill  as  to  justify  us  in 
entertaining  a  suit  of  this  description.  It  must  be  a  very  particular 
case  indeed,  even  if  any  such  case  could  exist,  that  would  justify  us 
in  interfering  with  a  foreign  Sovereign  in  our  Courts.  No  such  case 
appears  to  me  to  be  stated  on  the  face  of  this  bill,  but  as  it  seems 
to  me,  upon  the  proper  construction  of  this  instrument,  directly  the 
contrary  appears.    Without,  therefore,  further  entering  into  the 
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consideration  of  this  question,  I  am  of  opinion  that  the  judgment        trb 
of  the  Mabtbb  of  the  Bolls  must  be  affirmed.  Bbuns^^ck 

V. 

T  T^  The  Kino 

IjOBD  Krougham  :  or  Hanovkr. 

I  entirely  agree  with  both  my  noble  and  learned  friends  upon 
this  subject.  I  had  no  doubt  whatever  upon  it  in  the  course  of 
the  argument.  The  moment  you  come  to  look  at  the  facts  dis- 
closed in  this  bill,  which  the  demurrer  admits — for  the  argument's 
sake  at  least  admits — and  denies  the  equitable  jurisdiction  and 
relief  sought ;  the  moment  you  see  those  facts,  it  is  clear  in  every 
way,  that  it  is  not  a  case  for  the  interference  of  a  court  of  equity 
here.  It  would  have  been  necessary  where  two  foreign  Princes 
come  to  the  Courts  of  this  country  respecting  a  matter  transacted 
abroad,  to  have  disclosed  such  a  case  as  would  have  shown  clearly 
that  it  was  upon  a  private  matter,  and  that  they  were  acting  as 
private  individuals,  so  as  to  give  the  Courts  in  this  country 
jurisdiction. 

I  will  not  argue  the  question  as  to  how  far  one  ^Sovereign  might  [  *^^^  ] 
sue  another  in  respect  of  any  matter  not  a  matter  of  State ;  it  is 
unnecessary,  for  that  is  not  the  case  here.  If  that  had  been  the  case,  it 
might  have  been  fit  for  us  to  discuss  the  point.  It  is  not  the  case,  how- 
ever, and  I  agree  with  my  noble  and  learned  friend,  (Lord  Ltnd- 
HXTBST,)  that  that  not  being  the  case  here,  there  is  no  occasion  to 
say,  one  way  or  the  other,  how  we  should  deal  with  such  a  case  if  it 
were  to^arise.  This  is  quite  clear,  that,  at  all  events,  it  ought  to 
have  been  shown  that  there  were  private  transactions  in  order  to 
make  it  possible  that  the  Court  could  have  jurisdiction.  But  on 
the  contrary,  it  is  clear  that  these  are  acts  between  the  parties  in 
their  sovereign  capacities ;  they  are  clecurly  matters  of  State  upon 
which  the  question  arises.  It  is  not  at  all  necessary  to  say  that, 
supposing  a  foreign  Sovereign,  being  also  a  naturalised  subject  in 
this  country,  had  a  landed  estate  in  this  country,  and  entered  into 
any  transactions  respecting  it,  as  a  contract  of  sale  or  mortgage ; 
it  is  not  necessary  to  say  that  a  court  of  equity  in  this  country 
might  not  compel  him  specifically  to  perform  his  contract.  That 
question  does  not  arise  here ;  there  is  nothing  like  it ;  and  I  do  not 
say  that  the  Courts  here  would  not  have  jurisdiction  in  that  case, 
as  in  the  cases  of  all  other  parties,  subject  to  their  jurisdiction. 
But  this  is  a  case  of  a  foreign  Sovereign,  doing  an  act  assumed  to 
be  in  his  capacity  of  Sovereign,  he  assuming  that  he  has  a  right 
to  do  that  act,  which  assumption  is  denied  by  the  other  party. 
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The         Although  these  are  matters  of  State  that  are  in  controversy  between 

Brunswick    these  parties,  the  bill,  instead  of  setting  forth — what  ought  to  have 

The  Kino     ^^^^  ^^^®  clearly — that  they  were  private  transactions  subject  to 

OP  Hanovbb.  the  jurisdiction  of  the  Courts  in  this  country,  sets  *forth  the  very 

^  *^^  ^       reverse,  and  thereby,  in  my  opinion,  excludes  the  jurisdiction. 

I  have,  therefore,  no  hesitation  whatever  in  agreeing  with  my 
noble  and  learned  friends  that  the  Master  of  the  Bolls  has  come 
to  a  perfectly  right  decision,  ably  supported  by  him  in  a  very 
elaborate  argument,  and  that  his  decision  ought  to  be  affirmed, 
with  costs^ 

Lord  Campbell  : 

I  am  of  the  same  opinion.  In  the  first  place,  it  seems  to  me  that 
there  is  no  ground  at  all  for  contending  that  this  is  res  judicata. 
When  the  matter  came  before  Lord  Lyndhurst,  he  did  quite  right 
in  refusing  to  quash  the  letter  missive.  What  appeared  before  that 
noble  and  learned  Judge  ?  Why,  that  ther^  was  a  bill  filed  against 
his  Boyal  Highness  '^  Ernest  Augustus,  Duke  of  Cumberland  and 
Teviotdale,  in  Great  Britain,  and  Earl  of  Armagh  in  Ireland,  King 
of  Hanover ; "  and  that  a  letter  missive,  according  to  the  common 
proceeding  of  the  Court  where  a  Peer  is  sued,  had  issued.  Then  an 
application  was  made  to  his  Lordship  to  quash  that  letter  missive. 
I  am  of  opinion  that  he  did  quite  right  in  refusing  the  application, 
because  peradventure  the  bill  might  have  disclosed  matters  that  would 
have  shown  that  the  Duke  of  Cumberland  was  liable  to  be  sued  in 
th§  Court  of  Chancery.  If  he  had  been  a  trustee  of  a  marriage 
settlement,  while  he  resided  within  this  realm,  and  had  become  liable, 
in  the  execution  of  the  trust  which  he  had  undertaken,  and  which 
he  was  not  properly  executing,  I  am  by  no  means  prepared  to  say 
that  the  Court  of  Chancery  would  not  have  had  jurisdiction  over 
[  ♦26  ]  him.  *Therefore  inasmuch  as  it  was  possible  that  he  might  have 
been  properly  sued  in  the  Court  of  Chancery,  the  letter  missive  was 
not  at  all  irregular. 

But  when  we  come  to  look  at  the  bill  itself,  and  the  cause  of 
suit,  that  is  therein  disclosed,  I  have  no  doubt  that  the  demurrer 
is  proper.  You  cannot  say  that  adefendant,  after  appearing,  cannot 
demur  to  a  bill  if  it  does  not  disclose  any  cause  of  suit  over  which 
a  court  of  equity  has  jurisdiction.  Well,  then,  is  it  not  quite  clear 
that  this  bill  does  not  disclose  any  matter  over  which  the  Court  of 
Chancery  has  jurisdiction  ? 

I  think  the  learned  gentlemen  who  have  argued  this  case,  with 
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very  great  ability,  were  rather  sanguine  in  almost  assuming  it  as  a        Thb 
postulate  that  the  Duke  of  Cambridge  might  have  been  sued  for    Brunswick 
this  matter.    I  have  most  serious  doubts  upon  that  point,  because    thb  kino 
even  if  he  had  been  sued,  it  would  equally  have  been  a  matter  of  of  Hanovbr. 
State ;  the  same  questions  would  have  been  submitted  to  the  Court 
of  Chancery,  namely.  Whether  the  King  of  England  as  King  of 
Hanover,  and  William,  Duke  of  Brunswick,  acting  as  Sovereigns, 
had  jurisdiction  to  do  the  acts  which  are  impeached  by  this  bill. 
The  inclination  of  my  opinion  certainly  is,  that  the  Duke  of  Cam- 
bridge could  not  have  been  sued  in  a  court  of  equity  in  respect  of 
what  he  had  done  under  this  instrument.    But  when  we  find  that  the 
party  sued  is  a  Sovereign  Prince,  that  he  is  King  of  Hanover,  and  an 
independent  Sovereign,  then,  at  all  events,  it  becomes  indispensably 
necessary  that  the  bill  by  which  he  is  sued  in  an  English  court  of 
equity  should  disclose  matters  over  which  that  Court  has  jurisdiction. 

It  has  been  clearly  stated  by  my  noble  and  learned  ^friends  that  [  *27  ] 
the  question  that  is  raised  here  is  as  to  the  validity  of  an  act  of 
sovereignty,  because  the  bill  would  have  been  nothing  without  that 
allegation  that  the  instrument  was  absolutely  null  and  of  no  effect. 
But  that  instrument  clearly  professes  to  be  made  in  the  exercise  of 
powers  which  those  who  were  parties  to  it  have  as  Sovereigns,  and 
the  question  of  its  validity  must  depend  upon  whether  they  have 
the  power  to  do  those  acts  of  sovereignty  which  they  profess  to  do. 
I  am  quite  clear,  therefore,  that  this  is  a  matter  over  which  the 
Court  of  Chancery  has  no  jurisdiction,  and  that  the  demurrer  was 
properly  allowed. 

I  have  the  most  sincere  deference  for  the  Court  of  Chancery, 
acting  within  its  jurisdiction.  I  believe  there  never  was  a  tribunal 
established  in  any  country  which  is  more  entitled  to  respect,  but 
still  there  are  limits  to  its  jurisdiction,  it  cannot  do  everything. 
The  Lord  Chancbllor,  I  presume,  would  not  grant  an  injunction 
against  the  French  Bepublic  marching  an  army  across  the  Bhine  or 
the  Alps.  The  Court  of  Chancery  must  be  kept  within  its  juris- 
diction, and  then  I  am  sure  it  confers  the  highest  benefits  upon  the 
community.  I  think  it  was  by  this  bill  called  upon  to  exceed  its 
jurisdiction,  and  that  the  Master  of  the  Bolls  was  acting  in  con- 
formity to  the  just  principles  of  the  law  of  this  country  in  ordering 
the  bill  to  be  dismissed. 

(It  was  ordered,  that  the  appeal  be  dismissed,  and  the  decree 
complained  of  be  affirmed,  with  costs.) 


u 
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FOLEY  V.  HILL(l). 

(2  H.  L.  C.  28—47 ;  affirming  1  Ph.  399  ;  13  L.  J.  Ch.  329  ;  8  Jur.  347.) 

The  relation  between  a  banker  and  customer,  who  pays  money  into  the 
Bank,  is  the  ordinary  relation  of  debtor  and  creditor,  with  a  superadded 
obligation  arising  out  of  the  custom  of  bankers  to  honour  the  customer's 
drafts ;  and  that  relation  is  not  altered  by  an  agreement  by  the  banker  to 
allow  the  interest  on  the  balances  in  the  Bank. 

The  relation  of  banker  and  customer  does  not  partake  of  a  fiduciary 
character,  nor  bear  analogy  to  the  relation  between  principal  and  factor  or 
agent,  who  is  quasi  trustee  for  the  principal  in  respect  of  the  particular 
matter  for  which  he  is  appointed  factor  or  agent : 

Held,  therefore,  that  an  account  between  bankers  and  their  customer,  not 
long  nor  complicated,  but  consisting  of  a  few  items  and  interest,  is  not  a 
fit  subject  for  a  bill  in  equity. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Ltnd- 
hurst, by  which  he  reversed  a  decree  of  the  Vicb-Chancbllor  of 
England,  and  dismissed  the  appellant's  bill  [as  reported  in 
1  Phillips,  899]. 

Li,  and  previously  to,  the  year  1829,  the  appellant  and  Sir  Edward 
Scott,  owners  of  collieries  in  Staffordshire,  kept  a  joint  account  at 
the  respondents'  Bank  at  Stourbridge,  in  Worcestershire.  In  April, 
1829,  a  sum  of  6,117/.  10«.  was  transferred  from  that  account  to  a 
separate  account  then  opened  for  the  appellant ;  and  the  respon- 
dents, in  a  letter  inclosing  a  receipt  for  the  sum  so  transferred, 
agreed  to  allow  82.  per  cent,  interest  on  it.  From  1829  to  the  end 
of  the  year  1884,  when  the  joint  *account  was  closed,  the  appellant's 
share  of  the  profits  of  the  collieries  was  from  time  to  time  paid' by 
cheques,  drawn  by  the  colliery  agents  against  the  joint  account. 
These  cheques  were,  as  the  respondents  alleged,  paid  in  cash  or  by 
bills  drawn  by  them  on  their  London  bankers  in  favour  of  the 
appellant,  and  none  of  them  was  entered  in  his  separate  account. 
The  only  items  found  in  that  account  were  the  6,117Z.  lOs.  on  the 
credit  side,  and  two  sums  of  1,700Z.  and  2,0002.  on  the  debit  side, 
both  being  payments  made  to  or  on  behalf  of  the  appellant  in  1880. 
There  were  also  entries,  in  a  separate  column,  of  interest  calculated 
on  the  sum  or  balance  in  the  Bank,  up  to  the  25th  of  December, 
1881,  and  not  afterwards. 

The  appellant  filed  his  bill  in  January,  1888,  against  the  respon- 
dents, praying  that  an  account  might  be  taken  of  the  said  sum  of 
6,1172.  10«.,  and  all  other  sums  received  by  the  respondents  for  the 
plaintiff  on  his  private  account  since  April,  1829,  with  interest  on 

(1)  Cited  In  re  Tidd  [1893]  3  Ch.      [1894]  2  a  B.  715,  718,  64  L.  J.  a  B. 
164,  62  L.  J.  Ch.  916,  69  L.  T.  255 ;      99,  71  L.  T.  168,  C.  A. 
Boyal  Bank  of  Scotland  y.  Tottenham 
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the  Bame  at  the  rate  of  3Z.  per  cent,  per  annum ;  and  also  an  account       Fo«y 
of  all  sums  properly  paid  by  them  for  or  to  the  use  of  the  appellant        hill. 
on  his  said  account  since  that  day,  and  that  they  might  be  decreed 
to  pay  the  appellant  what,  upon  taking  such  accounts,  should  be 
found  due  to  him. 

The  defendants  at  first  put  in  a  plea  of  the  Statute  of  Limitations, 
supported  by  an  answer;  but  the  plea  being  overruled  (i),  they  put 
in  their  further  answer  and  claimed  the  benefit  of  the  statute. 

A  schedule  annexed  to  the  answer  set  forth  the  separate  account 
of  the  appellant  from  the  Bank  book,  containing  the  items  and 
entries  before  mentioned. 

The  Vice- Chancellor,  on  the  hearing  of  the  cause,  *decreed  for  [  *30  ] 
an  account  as  prayed,  being  of  opinion  that  the  respondents  were 
bound  in  duty  to  keep  the  account  clear;  that  they  were  to  be 
charged  according  to  their  duty,  the  neglect  of  which  could  be  no 
excuse,  and  that  the  agreement  to  allow  .the  interest  was  in  effect 
the  same,  in  answer  to  the  Statute  of  Limitations,  as  if  the  interest 
had  been  regularly  entered  or  paid. 

Lord  Lykdhubst,  taking  a  different  view  of  the  case,  upon  appeal, 
held,  first,  that  the  Statute  of  Limitations  was  a  sufficient  defence ; 
and,  secondly,  that  the  account,  consisting  of  only  a  few  simple  items, 
was  not  a  proper  subject  for  a  bill  in  equity,  but  a  case  for  an 
action  at  law  for  money  had  and  received,  and  his  Lordship  reversed 
the  decree,  and  dismissed  the  bill. 

Mr.  Stuart  and  Mr.  G.  L.  Russell  for  the  appellant : 
*  *  It  was  the  duty  of  the  respondents  to  keep  the  accounts  [  ^^  ] 
with  the  appellant  clear  and  intelligible,  to  calculate  the  interest 
on  the  balances  in  their  hands  from  time  to  time,  to  make  proper 
entries  of  it  in  the  account,  and  to  preserve  all  vouchers  and  other 
evidence  of  their  transactions  with  him.  These  duties  and  trans- 
actions constitute  a  relation  more  complex  than  that  of  mere  debtor 
and  creditor,  and  an  account  of  them  is  a  fit  subject  for  a  bill  in 
equity,  not  only  by  reason  of  the  admitted  concurrent  jurisdiction 
of  courts  of  equity  with  courts  of  law  in  matters  of  account,  but 
also  because  the  account  here  sought  is  of  moneys  received  by  the 
respondents,  the  receipt  of  which  is  within  their  own  knowledge, 
and  the  entries  and  record  of  which  they  were  bound  to  keep. 

(1)  3  My.  &  Or.  475,  on  the  tech-      the  plea  nor  met  by  the  answer. — 
nical  ground  that  the  bill  contained      0.  A.  S. 
allegations  which  were  not  coyered  by 
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FoLET  [They    cited  numerous  cases  in  which  courts  of  equity  had 

Hill.        entertained  bills  for  an  account.] 


[  3*  ]  Mr.  BetlieU,  Mr.  Kenyan  Parker ^  and  Mr.  Craig,  appeared  for 

the  respondents,  but  were  not  heard. 

The  Lord  Chanobllor: 

My  Lords,  we  do  not  think  it  necessary  to  call  upon  the  learned 
counsel  for  the  respondents  to  address  your  Lordships,  the  appellant 
not  having  succeeded  in  showing  any  ground  for  impeaching  the 
decree  which  has  been  made  in  the  Court  of  Chancery. 

The  bill  in  this  case — as  is  usual  in  cases  of  this  description 
where  bills  state  matters  of  account,  and  where  there  is  concurrent 
jurisdiction  at  law  and  equity — alleges  |[that  the  account  is  com- 
plicated and  consists  of  a  great  variety  of  items,  so  that  it  could  not 
be  properly  taken  at  law.  If  that  allegation  had  been  made  out, 
it  would  have  prevented  the  necessity  of  considering  any  other  part 
of  the  case.  But  that  allegation  has  entirely  failed  of  proof ;  for 
it  appears  that  the  account  consisted  of  only  one  payment  of 
6,117Z.  lOs.  to  a  private  account  of  the  customer,  and  that  against 
that  sum  two  cheques  were  drawn  and  paid.  That  is  the  whole 
account  in  dispute  as  raised  by  these  pleadings.  Therefore  there 
is  certainly  no  such  account  as  would  induce  a  court  of  equity  to 
maintain  jurisdiction  as  if  the  question  had  turned  entirely  upon 
an  account  so  complicated,  and  so  long,  as  to  make  it  inconvenient 
to  have  it  taken  at  law. 
[  36  j  It  has  been  attempted  to  support  this  bill  upon  other  grounds, 

and  one  ground  is,  that  the  relative  situation  of  the  plaintiff  and 
defendant  would  give  a  court  of  equity  jurisdiction,  indepen- 
dently of  the  length  or  the  complexity  of  the  accounts  ;  although  it 
is  not  disputed  that  the  transactions  between  the  parties  gave  the 
legal  right,  it  is  said  a  court  of  equity  nevertheless  has  concurrent 
jurisdiction,  and  that  is  attempted  to  be  supported  upon  the 
supposed  fiduciary  character  existing  between  the  banker  and  his 
customer. 

No  case  has  been  produced  in  which  that  character  has  been 
given  to  the  relation  of  banker  and  customer;  but  it  has  been 
attempted  to  be  supported  by  reference  to  other  cases  supposed  to  be 
analogous.  These  are  cases  where  bills  have  been  filed  as  between 
principal  and  agent,  or  between  principal  and  factor.  Now  as 
between  principal  and  factor,  there  is  no  question  whatever  that 
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that  description  of  case  which  alone  has  been  referred  to  in  the       Folkt 
argument  in  sapport  of  the  jurisdiction  has  always  been  held  to  be        hilii. 
within  the  jurisdiction  of  a  court  of  equity,  because  the  party 
partakes  of  the  character  of  a  trustee.     Partaking  of  the  character 
of  a  trustee,  the  factor — as  the  trustee  for  the  particular  matter  in 
which  he  is  employed  as  factor — sells  the  principal's  goods,  and 
accounts  to  him  for  the  money.    The  goods,  however,  remain  the 
goods  of  the  owner  or  principal  until  the  sale  takes  place,  and  the 
moment  the  money  is  received  the  money  remains  the  property  of 
the  principal     So  it  is  with  regard  to  an  agent  dealing  with  any 
property;  he  obtains  no  interest  himself  in   the  subject-matter 
beyond  his  remuneration ;  he  is  dealing  throughout  for  another, 
and  though  he  is  not  a  trustee  according  to  *the  strict  technical        [  *B6  ] 
meaning  of  the  word,  he  is  quasi  a  trustee  for  that  particular  trans- 
action for  which  he  is  engaged ;  and  therefore  in  these  cases  the 
conrts  of  equity  have  assumed  jurisdiction. 

But  the  analogy  entirely  fails,  as  it  appears  to  me,  when  you 
come  to  consider  the  relative  situation  of  a  banker    and    his 
customer ;  and  for  that  purpose  it  is  quite  sufficient  to  refer  to  the 
authorities,  which  have  been  quoted,  and  to  the  nature  of  the  con- 
nection between  the  parties.     Money,   when  paid  into  a  Bank, 
ceases  altogether  to  be  the  money  of  the  principal ;  it  is  then  the 
money  of  the  banker,  who  is  bound  to  return  an  equivalent  by  pay- 
ing a  similar  sum  to  that  deposited  with  him  when  he  is  asked  for 
it.     The  money  paid  into  the  banker's,  is  money  known  by  the 
principal  to  be  placed  there  for  the  purpose  of  being  under  the  con- 
trol of  the  banker ;  it  is  then  the  banker's  money ;  he  is  known  to 
deal  with  it  as  his  own ;  he  makes  what  profit  of  it  he  can,  which 
profit  he  retains  to  himself,  paying  back  only  the  principal,  accord- 
ing to  the  custom  of  bankers  in  some  places,  or  the  principal  and  a 
small  rate  of  interest,  according  to  the  custom  of  bankers  in  other 
places.    The  money  placed  in  the  custody  of  a  banker  is,  to  all 
intents  and  purposes,  the  money  of  the  banker,  to  do  with  it  as  he 
pleases;  he  is  guilty  of  no  breach  of  trust  in  employing  it ;  he  is 
not  answerable  to  the  principal  if  he  puts  it  into  jeopardy,  if  he 
engages  in  a  hazardous  speculation ;  he  is  not  bound  to  keep  it  or 
deal  with  it  as  the  property  of  his  principal,  but  he  is  of  course 
answerable  for  the  amount,  because  he  has  contracted,  having 
received  that  money,  to  repay  to  the  *principal,  when  demanded,  a       [  *37  ] 
sum  equivalent  to  that  paid  into  his  hands. 

That  has  been  the  subject  of  discussion  in  various  cases,  and 
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Foley  that  has  been  established  to  be  the  relative  situation  of  banker  and 
Hill.  customer.  That  being  established  to  be  the  relative  situations  of 
banker  and  customer,  the  banker  is  not  an  agent  or  factor,  but  he 
is  a  debtor.  Then  the  analogy  between  that  case  and  those  that 
have  been  referred  to  entirely  fails  ;  and  the  ground  upon  which 
those  cases  have,  by  analogy  to  the  doctrine  of  trusteeship,  been 
held  to  be  the  subject  of  the  jurisdiction  of  a  court  of  equity,  has 
no  application  here,  as  it  appears  to  me. 

If  that  analogy  fails,  and  we  come  to  the  mere  contract,  then  the 
matter  is  not  brought  within  the  rules  of  a  court  of  equity  as  in 
reference  to  other  matters  of  contract.  I  am  surprised  to  find  that 
this  very  well  known  analogy  and  established  principle  should  be 
matter  of  doubt  or  discussion  at  this  time.  But  as  they  have  been, 
I  will  refer  to  one  or  two  cases  in  which  the  rule  and  doctrine  have 
been  most  clearly  established,  and  that,  although  courts  of  equity 
will  assume  jurisdiction  in  matters  of  account,  it  is  not  because 
you  are  entitled  to  discovery  that  therefore  you  are  entitled  to  an 
account.  That  is  entirely  a  fallacy.  That  would,  if  carried  to  the 
extent  to  which  it  would  be  carried  according  to  the  argument  at 
the  Bar,  make  it  appear  that  every  case  is  matter  of  equitable 
jurisdiction,  and  that  where  a  plaintiff  is  entitled  to  a  demand,  he 
may  come  to  a  court  of  equity  for  discovery.  But  the  rule  is,  that 
where  a  case  is  so  complicated,  or  where,  from  other  circumstances, 
the  remedy  at  law  will  not  give  adequate  relief,  there  the  court  of 
equity  assumes  jurisdiction. 
[  88  ]  Lord  Eedesdale's  treatise  has  been  referred  to.     But,  however 

valuable  his  treatise  may  be,  it  is  much  more  satisfactory  when  we 
have,  from  the  same  eminent  Judge,  his  opinion  declared  in  the 
exercise  of  his  judicial  duties.  For  that  purpose  I  will  refer  to  the 
case  of  O'Connor  v.  Spaight(i),  in  which  Lord  Rbdesdale  applies 
the  rule.  The  subject-matter  there  was  between  a  landlord  and 
tenant.  There  the  connection  gave  no  original  jurisdiction  to  the 
courts  of  equity,  but  complicated  accounts  had  arisen  between 
the  parties,  and  Lord  Bedesdale  thus  expresses  himself:  ''The 
ground  on  which,  I  think,  that  this  is  a  proper  case  for  equity  is, 
that  the  account  has  become  so  complicated  that  a  court  of  law 
would  be  incompetent  to  examine  it  upon  a  trial  at  Nisi  Prius, 
with  all  necessary  accuracy,  and  it  could  appear  only  from  the 
result  of  the  account  that  the  rent  was  not  due.  This  is  a 
principle  on  which  courts  of   equity   constantly    act,  by  taking 

(1)  1  Sch.  &  Lef.  309. 
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cognizance  of  matters,  which,  though  cognizable  at  law,  are  yet  so  Folkt 
involved  with  a  complex  account  that  it  cannot  properly  be  taken  hill. 
at  law,  and  until  the  result  of  the  account  the  justice  of  the  case 
cannot  appear."  Lord  Bedesdale  there  puts  it  upon  the  ground, 
that  it  is  considered  an  established  principle  of  the  courts  of  equity 
that  it  is  on  account  of  the  infirmity  of  the  jurisdiction  at  law,  for 
the  purpose  of  taking  an  account,  that  a  court  of  equity  assumes 
jurisdiction. 

Again,  in  the  case  of  The  Corporation  of  Carlisle  v.  Wil8on(i), 
referred  to  for  another  purpose  (it  was  a  case  for  tolls),  the  language 
of  the  Court  is  this :  '^  The  question  is  whether,  upon  the  facts 
stated  by  this  bill,  this  Court  ought  to  decree  an  account.  The 
objection  is,  that  the  right  to  take  these  tolls  is,  undoubtedly, 
*a  merely  legal  right,  that  the  plaintiffs  therefore  may  have  a  [  *39  ] 
discovery,  and,  having  obtained  that,  cannot  also  have  relief,  but 
should  use  the  discovery  in  an  action,  which  undoubtedly  might  be 
brought.  The  principle  upon  which  courts  of  equity  originally 
entertained  suits  for  an  account  where  the  party  had  a  legal  title, 
is,  that  though  he  might  support  a  suit  at  law,  a  court  of  law  either 
cannot  give  a  remedy,  or  cannot  give  so  complete  a  remedy  as  a 
court  of  equity." 

These  are  principles  which  those  who  are  conversant  with  the 
proceedings  of  a  court  of  equity  imbibe  from  the  earliest  period  of 
their  legal  education.  It  is  a  well  known  rule.  The  question  is 
whether,  in  the  present  case,  this  demand  by  the  plaintiff  is  brought 
within  that  rule.  I  am  assuming,  for  the  present  purpose,  that 
there  is  nothing  in  the  relative  situations  of  banker  and  customer 
which  gives,  per  se,  the  riglit  to  sue  in  equity ;  and  that  is  proved, 
I  apprehend,  by  the  consideration  of  the  question,  whether,  if  there 
had  been  no  money  drawn  out  at  all,  and  simply  a  sum  of  money 
had  been  deposited  with  the  banker, — I  will  not  say  deposited,  but 
paid  to  the  banker, — on  account  of  the  customer,  a  party  could  file 
a  bill  to  get  that  money  back  again.  The  learned  counsel  judi- 
ciously avoided  giving  an  answer  to  that  question.  But  that  tries 
the  principle ;  because  if  it  is  merely  a  sum  of  money  paid  to  a 
factor,  or  paid  to  an  agent,  the  party  has  a  right  to  recal  it, — he 
has  a  right  to  deal  with  the  factor  or  agent  in  his  fiduciary  character. 
But  the  banker  does  not  bold  that  fiduciary  character,  and  therefore 
there  is  no  such  original  jurisdiction;  and  if  there  be  no  such 
original  jurisdiction  growing  out  of  the  relative  situations  of  the 

(1)  13  VoB.  276. 
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FoLKT  parties,  then,  to  see  if  the  account  is  of  ^neh  a  natnre  that  it 
Hill.  cannot  be  taken  at  law,  we  are  to  look  to  the  accoant  itself,  and 
[  uo  ]  not  to  the  bill ;  we  are  to  look  to  the  facts  as  they  exist.  We  find 
no  complicated  account  at  all  here.  There  is  merely  a  snm  of 
money  paid  in  on  the  one  hand,  for  which  there  is  a  receipt,  which 
receipt  is  the  evidence  of  the  party's  title,  and  if  there  be  any  sum 
of  money  drawn  out,  it  is  no  part  of  his  title  and  no  part  of  his 
case ;  but  it  is  a  part  of  his  case  to  make  that  demand,  and  to 
show  that  part  of  that  money  had  not  been  repaid. 

My  Lords,  that  exhausts  the  case,  with  the  exception  of  one 
argument,  which  your  Lordships  have  heard,  with  regard  to  a 
supposed  contract.  Here  it  is  a  contract  by  the  banker,  who,  it  is 
said,  so  far  divested  himself  of  his  original  character  as  to  give  a 
court  of  equity  jurisdiction  over  the  subject-matter.  What  is  that 
contract  ?  He  agrees  to  pay  3/.  per  cent,  for  the  use  of  the  money. 
Then  it  is  said,  those  3Z.  per  cent,  ought  to  have  been  entered  in 
the  banker's  books ;  that  though  there  was  no  transaction  between 
the  principal  and  the  banker  during  the  lapse  of  eight  years,  the 
banker  ought  to  have  entered  in  his  books  the  3/.  per  cent,  annually 
or  half  yearly  (it  is  not  very  easy  to  state  what  the  period  should 
be),  and  that  not  having  done  so,  he  therefore  has  been  guilty  of 
default.  Now  he  might  have  been  guilty  of  default  if  he  had  not 
kept  his  contract, — that  is,  if  he  had  either  refused  to  pay  the  8/. 
per  cent,  or  had  refused  to  pay  the  money  when  demanded.  That 
was  the  whole  of  his  contract.  He  had  contracted  for  nothing 
more.  I  can  see  no  breach  of  contract  by  this  banker,  who,  if  it 
had  been  demanded  at  the  proper  time,  we  may  suppose  would 
have  kept  his  contract,  and  have  paid  the  3Z.  per  cent.  But 
[♦41]  because  in  his  own  books  he  has  not  entered  up  the  8L  *per 
cent,  interest,  which  might  have  been  a  beneficial  entry  for  the 
customer,  it  is  not  to  be  said  that  that  is  a  breach  of  contract 
or  a  breach  of  duty.  His  duty  was  to  account  for  the  3/.  per  cent, 
and  for  the  principal.  That  was  all  his  contract ;  I  do  not  appre- 
hend that  that  can  possibly  make  any  difference  in  the  question  of 
his  liability. 

I  do  not  advert  to  the  question  on  the  Statute  of  Limitations  at 
all,  because,  if  I  am  right  upon  this,  which  is  the  first  question, 
the  Statute  of  Limitations  does  not  apply.  Therefore  it  is  unneces- 
sary to  reason  upon  what  the  effect  might  be  of  that  defence  being 
set  up,  even  if  there  had  been  a  good  title  in  the  plaintiff  to 
institute  proceedings  in  equity.     The  principle  upon  which  my 
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opinion  is  fonned  is,  that  there  is  nothing  to  bring  the  demand  Foley 
withiii  the  precincts  of  a  court  of  equity.  Upon  that  ground  I  think  hilu 
the  decree  was  right  in  dismissing  the  bill. 

LoBD  Brougham  : 

My  noble  and  learned  friend  (Lord  Lyndhurst),  who,  from  his 
right  of  precedence  here,  would  naturally  have  addressed  your 
Lordships  before  me,  being  the  Judge  from  whose  decree  this 
appeal  is  taken,  I  nevertheless  take  leave,  before  he  addresses  your 
Lordships,  to  state  my  entire  agreement  in  the  reasons  stated  by 
my  noble  and  learned  friend  (the  Lord  Chancellor),  and  in  the 
opinions  at  which  he  has  arrived  through  those  reasons,  in  favour 
of  the  decree  of  the  Court  below,  and  shall  join  with  him,  or  rather 
shall  make,  which  he  omitted,  the  motion  which,  from  the  tenour 
of  his  statement,  it  is  evident  he  meant  to  make,  that  your  Lord- 
ships affirm  the  decree,  with  the  costs  of  the  appeal. 

I  agree  with  my  noble  and  learned  friend,  that  the  question  of        [  42  ] 
the  Statute  of  Limitations  would  arise  if  there  was  an  equitable 
title,  and  it  came  within  the  proper  cognizance  of  a  court  of  equity. 
But  the  question  does  not  arise,  and  I  therefore  abstain,  as  he  did, 
from  saying  a  word  upon  it. 

There  is  clearly  no  such  account, — whatever  may  be  set  forth  by 
the  bill, — upon  the  facts  of  the  case,  which  calls  upon  a  court  of 
equity,  upon  that  head  of  jurisdiction,  to  give  relief.  And,  in 
passing,  I  would  observe  that,  to  say  that  whenever  there  is  a 
right  to  discovery,  there  must  be  an  account  allowed, — where  that 
comes  in  question, — is  rather  reversing  the  thing.  Discovery,  on 
the  contrary,  is  incident  to  the  order  to  account.  The  two  things 
are  separate.  But  the  account  being  excluded  by  the  facts  of  this 
case,  which  show  that  there  is  no  reason  for  this  statement  of 
account,  there  being  but  one  sum  paid  in,  and  two  sums  of  money 
drawn  out,  there  is  no  reason,  upon  this  statement  of  the  facts,  for 
giving  relief  in  equity.  The  question  then  comes  to  be,  whether 
they  have  succeeded  on  one  or  other  of  the  two  grounds,  the  first 
of  which  is,  holding  the  banker  to  be  in  a  qtcasi  fiduciary  position 
towards  his  customer,  and  proceeding  against  him  as  if  he  were  a 
trustee ;  and  the  other  is,  whether  the  stipulation  for  interest  by 
the  banker  makes  any  difference  in  the  case  ? 

Now,  with  respect  to  the  latter  question,  arising  upon  the 
interest,  I  think  that  may  be  disposed  of  in  a  few  words.  It  does 
not  follow  that,  because  a  banker  contracts  to  pay  any  strictly  legal 
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Foley  demand,  therefore  that  puts  the  case  on  a  different  footing.  I 
Hill.  should  be  very  sorry  if  that  should  be  so ;  because  I  am  sure  the 
[  ♦•13  J  Court  of  Chancery  might  have  then  a  bill  from  every  *  tradesman 
for  payment  of  his  account,  for  goods  sold  and  delivered,  and 
wherever  there  was  a  stipulation  to  pay  after  a  certain  time,  as  in 
many  cases  there  is,  in  such  a  case  a  bill  might  be  filed.  But  we 
know  pretty  well  it  is  the  ABC  of  the  practice  of  the  court  of 
equity  that  no  such  bill  can  be  filed. 

I  come  then  to  the  only  other  ground,  which  was  the  main  con- 
tention, ably  contended  in  some  respects,  judiciously  in  others ;  I 
particularly  allude  to  the  judicious  course  taken  by  the  learned 
counsel,  in  avoiding  to  answer  the  question  upon  which  he  was 
pressed  once  and  again  by  your  Lordships,  but  who  delivered  an 
able  argument  in  other  respects.  Now,  as  to  the  banker :  is  his 
position  with  respect  to  his  customers  that  of  a  trustee  with  respect 
to  his  cestui  que  trust  ?  Is  it  that  of  a  principal  with  respect  to  an 
agent  ?  or  that  of  a  principal  wifch  respect  to  a  factor  ?  I  see  no 
ground  for  contending  that  there  is  any  identity  in  those  two 
points.  I  am  now  speaking  of  the  common  position  of  a  banker, 
which  consists  of  the  common  case  of  receiving  money  from  his 
customer  on  condition  of  paying  it  back  when  asked  for,  or  when 
drawn  upon,  or  of  receiving  money  from  other  parties,  to  the 
credit  of  the  customer,  upon  like  conditions  to  be  drawn  out  by  the 
customer,  or,  in  common  parlance,  the  money  being  repaid  when 
asked  for,  because  the  party  who  receives  the  money  has  the  use  of 
it  as  his  own,  and  in  the  using  of  which  his  trade  consists,  and 
but  for  which  no  banker  could  exist,  especially  a  banker  who  pays 
interest.  But  even  a  banker  who  does  not  pay  interest  could  not 
possibly  carry  on  his  trade  if  he  were  to  hold  the  money,  and  to 
[  *44  ]  pay  it  back,  as  a  mere  depositary  of  *the  principal.  But  he 
receives  it,  to  the  knowledge  of  his  customer,  for  the  express  pur- 
pose of  using  it  as  his  own,  which,  if  he  were  a  trustee  he  could 
not  do  without  a  breach  of  trust.  It  is  a  totally  different  thing  if 
we  are  to  take  into  consideration  certain  acts  that  are  often  per- 
formed by  a  banker,  and  which  put  him  in  a  totally  different 
capacity,  for  he  may,  in  addition  to  his  position  of  banker,  make 
himself  an  agent  or  a  trustee  towards  a  cestui  que  trust;  for  example, 
suppose  I  deposit  Exchequer  bills  with  a  banker,  and  he  undertakes 
to  receive  the  interest  upon  them,  or  undertakes  to  negociate  or 
make  sale  of  those  Exchequer  bills,  and  to  credit  my  account  with 
the  proceeds  of  the  sale,  I  do  not  stay  to  ask  whether,  in  that  case. 
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he  might  not  be  in  the  position  of  a  trustee,  and  might  not  partly  Folbt 
sastain  a  fiduciary  character  ;  but  he  does  that  incidentally  to  his  .hill. 
trade  of  a  banker ;  for  his  trade  of  a  banker  is  totally  independent 
of  that, — his  trade  of  a  banker  consists  in  the  general  trade,  to 
which  the  other  is  an  incidental  addition.  This  trade  of  a  banker 
is  to  receive  money,  and  use  it  as  if  it  were  his  own,  he  becoming 
debtor  to  the  person  who  has  lent  or  deposited  with  him  the  money 
to  use  as  his  own,  and  for  which  money  he  is  accountable  as  a 
debtor.  That  being  the  trade  of  a  banker,  and  that  being  the 
nature  of  the  relation  in  which  he  stands  to  his  customer,  I 
cannot,  without  breakhig  down  the  bounds  between  equity  and  law, 
— without,  as  it  were,  removing  the  land-marks  of  jurisprudence, — 
I  cannot  at  all  confound  the  situation  of  a  banker  with  that  of  a 
trustee,  and  conclude  that  the  banker  is  a  debtor  with  a  fiduciary 
character.  I  therefore  entirely  agree  with  my  noble  and  learned 
friend,  thinking  that  the  view  taken  of  this  case  in  the  Court  *below  [  '^^  ] 
was  a  correct  one,  and,  therefore,  I  move  that  this  appeal  be 
dismissed,  and  the  decree  appealed  from  be  affirmed,  with  costs. 

Lord  Campbbll: 

I  cannot  help  thinking  that  when  this  case  was  before  his  Honour 
the  Yice-Chancellor  of  England,  the  decree  he  pronounced  must 
have  proceeded  upon  some  incorrect  statement  of  the  facts,  and 
that  he  had  thought  that  several  actions  would  have  been  necessary. 

My  Lords,  when  you  come  to  examine  the  facts,  it  is  quite  clear 
that  this  is  a  purely  legal  demand :  (l)  the  relation  between  banker 
and  customer,  as  far  as  the  pecuniary  dealings  are  concerned,  being 
that  of  debtor  and  creditor.  It  has  been  said,  that  the  banker  is 
liable  to  do  something  more  than  merely  to  repay  the  money.  He 
is  bound  to  honour  cheques,  and  perhaps  to  accept  bills  of  exchange, 
if  drawn  upon  him,  he  having  assets  in  his  hands ;  but  these  are 
purely  matters  of  legal  contract,  and,  it  seems  to  me,  that  there  is 
nothing  of  a  fiduciary  character  at  all  in  the  relation  subsisting 
between  them. 

That  being  the  case,  why  should  this  legal  demand  be  recovered 
by  a  bill  in  equity  ?  The  learned  counsel  at  the  Bar  could  not  con- 
tend that  a  bill  could  be  filed  the  moment  that  there  was  a  sum 
of  1,000Z.  entered  to  the  credit  of  the  customer.  Then  at  what  time 
could  a  bill  in  equity  be  maintained  ?  Is  it  when  one  cheque  is 
drawn ;  or  when  a  second  payment  is  made,  even  of  1002.  more  ? 
(1)  Full  stop  in  original  report. 
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F.)T.TET       The  time  when  the  jurisdiction  of  equity  attaches,  is  when,  at  Icl^w, 
Hill,        there  is  not  a  satisfactory  remedy,  or  when,  from  the  complexity  of 
the  accounts,  it  is  not  a  fit  case  to  be  referred  to  a  jury.    I  most 
[  •46  ]       heartily  concur  in  the  case  of  The  Taff  Vale  Railway  ^Company  v. 
Nixim  (i),  in  its,  I  think,  most  salutary  doctrine,  that  where  there 
are  complex  accounts,  it  is  a  much  better  thing,  though  all  rests 
upon  a  legal  demand,   to  file  a  bill,  and    at  once  to  go   to  the 
Master's  office,  and  have  the  accounts  taken  there,  than  to  bring 
an  action  at  law,  and  have  that  investigation  before  a  jury,  for 
which  a  jury  is  clearly  inadequate. 

There  is  no  such  difficulty  here.  The  items  are  of  the  simplest 
description,  and  the  matter  might  have  been  settled  by  a  Judge  and 
jury  at  Nisi  Prius.  I  therefore  think  the  noble  and  learned  Lord 
(Lord  Lyndhurst)  was  perfectly  right  in  reversing  the  decree  of 
the  Vicb-Chancbllor,  and  that  we  shall  do  right  in  dismissing  this 
appeal. 

The  other  points  that  were  raised  in  the  argument,  it  is  wholly 
unnecessary  to  consider,  and  I  abstain  from  entering  into  them. 

Lord  Lyndhurst  [shortly  expressed  his  entire  concurrence  in  the 
view  of  their  Lordships  on  the  points  considered  by  them] . 

[  47  J  The  appeal  was  then  dismissed,  with  costs. 


IN   COMMITTEE  FOE  PKIVILEGES. 
1848.  LOED  DUFFEKIN  and  CLAN[D]EB0YE'S  CLA.IM. 

f"7rj  (2  H.  L.  0.  47.) 

A  copy  of  an  entry,  made  from  a  certificate  of  baptism  given  by  a  chaplain 
of  a  British  minister  at  a  foreign  Court,  is  not  suflBcient  evidence  of  birth 
and  parentage. 

This  was  the  claim  of  an  Irish  peer  to  vote  at  the  election  of 
representative  Peers  for  Ireland.  To  prove  the  claimant's  birth,  a 
copy  of  an  entry  in  a  registry  of  baptisms,  kept  in  a  parish  church 
in  Ireland,  in  which  the  family  mansion  was  situated,  was  pro- 
duced. That  entry  was  made  in  1827,  by  direction  of  the  claimant's 
grandfather,  the  then  Lord  Dufiferin  and  Clan[d]eboye,  from  a  certifi- 
cate of  the  chaplain  (2)  to  the  British  minister  at  Florence,  stating 
that  the  claimant  was  baptized  there  by  the  said    chaplain   in 

(1)  1  H.  L.  C.  111.  1892  (65  &  66  Vict.  c.  23),  ss.  11,  13, 

(2)  See  now  Foreign  Marriage  Act,      16,  17,  18. — ^A.  0. 
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1826,  as  "  the  son  of  Captain  Price  Blackwood  and  Helen  Selina,        Lobd 
his  wife."  and  Clak- 

The  evidence  was  not  deemed  suflScient,  under  the  circumstances,    f'^^lJ;^!^^^ 
and  the  case  was  postponed  until  the  claimant's  mother  attended 
and  deposed  he  was  the  oaly  son  of  her  and  the  said  Price  Blackwood, 
her  husband,  and  was  born  at  Florence  in  1826  (i). 

Besolvedy  that  the  claim  was  made  out. 


FIELD'S  MARKIAGE  ANNULLING  BILL  (2).  ms. 

Au^.  4,  8, 10. 
(2  H.  L.  C.  48— 73.)  ''-L 

A  young  lady,  eighteen  yeara  of  age,  entitled  to  considerable  property,      "dk^n^  ^^ 
her  parents  being  dead,  having  been  passing  her  vacation  at  the  house  of  r  48  i 

one  of  the  executors  named  in  her  father's  will,  whom  she  considered  as  her 
guardian,  was  induced  by  his  brother,  who  was  residing  in  the  same  house, 
and  was  fifty-two  years  of  age,  to  promise  to  marry  him  ;  she  withdrew 
that  promise  a  few  days  afterwards,  but  was  importuned  again  and  pre- 
Tailed  upon  to  renew  it,  and  the  marriage  was  celebrated  without  the  know- 
ledge of  any  of  her  friends,  upon  a  false  statement  made  by  him  of  her  age 
and  residence  in  the  publication  of  the  banns  and  in  the  register  of  the 
marriage.  There  was  no  cohabitation,  nor  consummation  of  the  marriage, 
as  she  alleged.  She,  after  a  few  days,  went  to  a  friend's  house,  and  by  his 
advice  applied  for  an  act  to  annul  the  marriage,  the  same  being  considered 
valid  in  law : 

Held,  that  it  did  not  appear  by  the  evidence,  that  the  marriage  was  not 
solemnized  with  the  free  consent  of  the  lady,  and  that  the  case  made  was 
not  such  as  to  justify  legislative  interference. 

The  preamble  to  this  bill,  which  was  brought  in  with  leave  of 
the  House  upon  a  petition  (s),  recited  that  Esther  Field,  being  an 
infant  of  the  age  of  eighteen  years,  was,  on  the  19th  of  June,  1847, 
at  Trinity  district  Church,  in  the  parish  of  Saint  Mary-le-bone,  in 
the  county  of  Middlesex,  by  "intimidation,  fraud  and  contrivance, 
and  without  any  free  and  voluntary  consent  on  her  part,  made  and 
induced  by  one  Samuel  Brown,  to  marry  him,"  by  banns,  according 
to  the  rites  of  the  Church  of  England ;  that  S.  Brown  was  after- 
wards tried  at  the  Central  Criminal  Court,  and  found  guilty  of 
having  made  false  statements  of  certain  particulars  relating  to  the 
marriage,  which  were,  by  the  Act  6  &  7  Will.  IV.  c.  86,  required  to 
be  *known,  for  the  purpose  of  being  inserted  in  the  register  of  [  *^^  ] 
marriages  in  the  said  district  church,  and  he  was  then  suflfering 
the  sentence  of  the  law  upon  the  said  conviction ;  and  that  it  was 

(1)  See  The  Earl  of  Aihlmu's  Claim,  Ford  v.  Stier  [1896]  P.  1,  66  L.  J.  P. 
U  B.  B.  66  (8  a.  &  Fin.  262).  13^  73  l.  x.  632. 

(2)  Cited  by  Collins,  J.,  in  Cooper  (3)  See    Lords'    Joum.    for     1848, 
v.    Crane  [1891]  P.   369,    377;    diet.  pp.  570,  661.  685,  and  693. 
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Field  s      expedient  that  the  said  alleged  marriage  shoald  be  declared  null 
annqllino    a^nd  void.     The  bill  then  prayed,  in   the  usual  form,  that  the 
BiLu        marriage  might  be  deemed  and  adjudged  to  be  null  and  void  to 
all  intents  and  purposes. 
On  the  day  appointed  for  the  second  reading  of  the  bill  : 

Sir  F.  Kelly  (with  whom  were  Mr.  Roll  and  Sir  John  Bayky) 
for  the  petitioner,  stated  the  case  at  great  length,  but  in 
substance  as  follows: 

This  petition  was  presented  on  behalf  of  a  young,  helpless,  and 
most  unhappy  woman,  who  appealed  to  their  Lordships,  by  a 
special  act  of  justice  and  compassion  to  annul  the  marriage  into 
which  she  had  been  intimidated  and  ensnared,  and  thus  to  save 
her  from  a  fate  far  worse  than  death.  She  was  the  daughter  of  a 
gentleman  who  resided  in  Hertfordshire,  and  died  in  1842,  her 
mother  having  died  previously ;  so  that  she  was  an  helpless  orphan, 
with  only  one  brother  some  years  younger  than  herself.  The  father 
left  considerable  property,  consisting  principally  of  real  estate, 
which,  by  his  will,  was  to  be  in  effect  equally  divided  between  his 
children  (there  were  three,  one  is  since  dead),  with  the  benefit  of 
survivorship  between  them.  The  share  of  each  of  the  two  survivors 
was  from  1,000Z.  to  1,200Z.  a-year,  or  worth  about  30,000Z.  altogether. 

Unhappily,  no  guardian  of  these  children  was  appointed  by  the 
father's  will.  Two  persons  were  appointed  executors  and  trustees, 
one  a  Mr.  Moore,  who  acted  in  that  capacity,  but  did  not  interfere 
in  the  care  or  education  of  the  children ;  the  other  executor  was 
[  •so  ]  Mr.  John  Brown,  a  brewer  and  farmer  at  Tring,  in  *Hertford8hire, 
a  married  man,  with  a  family  of  children.  He  acted  as  guardian, 
in  all  respects,  to  this  young  lady.  She  was,  after  her  father's  death, 
placed  under  the  care  of  a  lady,  Mrs.  Orme,  of  Edwardes  Square, 
Kensington,  eminently  fitted  for  the  task  of  education,  and  she 
remained  under  her  care  until  the  year  1844,  when  she  was  placed 
by  the  trustees  with  a  Mrs.  Roberts,  at  Penzance,  with  whom  she 
remained  until  April,  1847,  when,  having  intended  to  finish  her 
education  in  France,  she  came  to  spend  the  vacation  at  the  house 
of  her  acting  guardian  at  Tring.  She  attained  the  age  of  eighteen 
on  the  81st  of  May,  1847. 

Unfortunately  for  this  girl,  Mr.  John  Brown  had  a  brother  of  the 
name  of  Samuel,  residing  in  the  house  with  him.  Tliis  man  had 
been  a  butler,  for  some  time,  in  a  family  in  Wimpole  Street.  He 
had  left  that  situation,  and  came  to  reside  with  his  brother,  as  his 
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helper.  His  habits  and  tastes  led  him  to  have  a  deal  to  do  with 
the  sale  and  purchase,  the  management  and  breeding  of  horses ; 
but,  except  that  business  and  that  he  had  been  butler,  he  had 
no  trade  or  calling,  nor  any  property,  and  he  was  fifty-two  years 
of  age. 

This  child  coming  from  school  into  the  house  of  her  only  guardian 
and  protector,  treated  him  as  her  father,  treated  his  wife  as  her 
mother,  and  she  would  naturally  treat  his  brother  as  her  uncle ; 
and  in  that  sort  of  intercourse  carried  on  between  them,  it  could 
never  have  entered  her  contemplation  that  this  man  of  fifty-two, 
the  brother  of  one  whom  she  treated  as  a  father,  and  himself  being 
in  that  situation  of  life  before  described,  could  have  treated  her 
otherwise  than  as  a  child,  upon  whom  he  might  bestow  care  and 
tenderness,  always  for  her  good  and  protection.  Accordingly,  she 
was  off  her  guard ;  she  was  allowed  to  walk  out  and  to  ride  on 
horseback,  with  him ;  and  the  most  unrestricted  intercourse  "^as 
between  parent  and  child  undoubtedly  took  place  between  her  and 
Samuel  Brown,  as  well  as  between  her  and  John  Brown.  This 
being  the  kind  of  life  led  between  him  and  this  young  lady,  he,  a 
few  days  before  the  18th  of  May,  1847,  proposed  marriage  to  her. 
She  met  the  proposal  as  one  would  naturally  have  anticipated, — 
she  laughed  at  him,  and  told  him  "  he  was  old  enough  to  be  her 
grand-father,"  and  his  proposal  was  met  with  a  firm  and  decided 
refusal.  But  from  that  hour  forth,  his  system  of  persecution  began 
and  was  continued.  His  power  over  this  unhappy  girl  and  his 
opportunities  were  unrestricted.  She  was  in  the  house  of  Mr.  John 
Brown,  which  was  her  home ;  she  had  no  relation,  no  other  friend 
to  go  to ;  she  was  exposed  to  the  persecution  of  this  man,  to  every 
species  of  art  and  intimidation  calculated  to  work  upon  the  best 
feelings  of  her  nature,  and  the  result  was,  that  within  the  five  days 
preceding  the  18th  of  May,  he  succeeded  in  driving  her  to  a  bitterly 
reluctant  consent  to  become  his  wife.  He  pressed  his  suit ;  in  vain 
she  said,  "  you  are  old  enough  to  be  my  grand-father."  Under 
this  pressure  she  at  length  was  induced  to  confess  to  him  that  it 
was  impossible,  even  if  he  had  been  of  suitable  age  and  circum- 
stances, that  she  could  ever  become  his  wife,  inasmuch  as  her 
affections  were  already  bestowed  upon  another.  When  he  forced 
her  to  confess,  what  she  felt  she  ought  not  to  confess — and  which 
she  did  in  the  guileless  simplicity  of  her  heart,  in  order  to  get  rid 
of  his  unseemly  and  continued  persecution — he  began  to  work  upon 
her  fear,  by  threatening  mischief  and  revenge  on  the  object  of 
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FiELD*s  her  affections,  telling  her  that  she  ehoold  never  marry  him,  or  that 
Annulling  ^^  ^^^  ^i^>  ^^  would  be  revenged  upon  him,  although  he  would  not 
^*^*"  harm  her.  He  thus  filled  her  mind  with  that  terror  *which  would 
be  calculated  to  produce  a  strong  effect  upon  a  person  of  her  age 
and  sex  and  feelings,  by  threatening  mischief  to  the  object  of  her 
sincere  and  warm  attachment.  He  did  not  stop  there ;  he  likewise 
gave  her  to  understand,  that  if  she  did  not  agree  to  become  his 
wife,  he  would  commit  self-destruction. 

By  this  means,  by  enfeebling  and  working  upon  an  enfeebled 
mind — by  working  upon  her  fears  and  upon  her  affections,  which 
she  had  disclosed  to  him  she  had  already  formed  for  another — by 
threats  of  mischief  to  that  person  if  she  should  ever  marry  him — 
he  at  length  succeeded  so  far  in  persecuting  her  into  an  incapa- 
bility of  further  resistance,  that  on  the  18th  of  May  she  most 
reluctantly  gave  her  consent  to  marry  him.  He  then  left  the 
house  for  Epsom  races,  and  returning  after  two  or  three  days,  he 
informed  her  that  he  had  been  to  London,  to  procure  a  marriage 
licence.  That  communication  was  made  to  her  on  the  21st  of  May, 
and  on  the  22nd,  she,  who  had  passed  the  interval  in  a  state  of 
misery,  no  longer  able  to  endure  the  feelings  of  wretchedness  with 
which  her  previous  consent  had  filled  her  mind,  told  him  that  she 
never  would  perform  that  promise.  She  remonstrated  with  him, 
again  talked  of  the  disparity  of  their  ages,  and  of  her  attachment 
to  another,  and  that,  in  fact,  she  could  not  keep  her  promise  to 
become  his  wife ;  and  on  that  day  she  withdrew  the  consent  which 
she  had  given  on  the  18th.  She  had  then  some  repose ;  but  this 
man*s  persecution  was  soon  renewed,  and  was  continued  at  intervals, 
with  more  or  less  violence  of  language,  alternate  intimidation  and 
persuasion,  threats  and  reproaches,  until,  on  the  18th  of  June — 
just  a  month  after  the  first  promise  was  extorted  from  her,  and 
nearly  a  month  after  it  was  withdrawn — she,  unable  to  resist  his 
[  *6'd  ]  persuasion,  broken  *in  spirit  and  bewildered  in  intellect,  again 
yielded  a  forced  and  reckless  consent  to  become  his  wife.  It  may 
be  asked  why,  when  thus  persecuted,  she  did  not  complain  to 
Mr.  John  Brown,  or  Mrs.  Brown,  or  make  her  escape  to  some 
friend's  house.  The  answer  to  that  question  discloses  further  the 
deep  designs  and  base  arts  of  this  man,  from  the  beginning.  He 
had,  at  the  time  he  first  proposed  marriage  to  this  girl  and  was 
refused,  exacted  a  solemn  promise  from  her  not  to  tell  any  one  of 
the  matter,  and  by  the  pressure  of  that  promise  of  secrecy,  she 
was  prevented  from  appealing  to  any  one  for  advice  or  assistance. 
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Having  thas  obtained  the  renewed  consent,  on  the  18th  of  June      Field^b 
he  took  her  to  London,  on  Saturday  the  19th,  and  in  pursuance  of    akkulling 
arrangements  previously  made  by  him,  in  violation  of  the  law,  a        ^^^^• 
marriage  ceremony  was  celebrated    at    Trinity  district  Church, 
Mary-le-bone.     Practising  the  same  system  of  deception  in  respect 
to  the  solemnization  of  the  marriage,  he  had  told  her  that  they 
were  to  be  married  by  licence  at  St.  George's,  Hanover  Square, 
concealing  from  her  that  the  marriage  was  to  be  by  banns,  which 
he  had,  on  the  19th  of  May,  arranged  to  be  published  on  the  three 
subsequent   Sundays.      Fortunately  for    this    unhappy  girl,  the 
marriage  has  not  been  consummated.     They  returned,  immediately 
after  the  ceremony,  to  John  Brown's  house  at  Tring,  as  if  they 
had   been  absent  for  a   morning  walk,  and  then  they  occupied 
separate  apartments,  as  they  had  done  previously,  until  the  24th 
of  June,  when   she,  no  longer  able  to  bear  the  misery  of  her 
condition,  made  her  escape  to  the  house  of  Mr.  Smith,  at  Hemel 
Hempstead,  a  short  distance  from  Tring.    Mr.  Smith,  who  had 
been  the  solicitor  and  intimate  friend  of  her  father,  took  a  great 
interest  in  her,  and  afforded  her  refuge  and  protection.     It  was 
♦afterwards  found  that  one  of  his  sons  was  the  person  upon  whom,        [  *'>4  ] 
she  had  confessed  to  Samuel  Brown,  that  she  had  placed  her 
affections.     She  was  at  Mr.  Smith's  some  days  before  an  oppor- 
tunity occurred  for  telling  the    tale  of   her  miseries;    but  the 
depression  of  her  spirits  having  excited  attention,  she  was  ques- 
tioned, and  she  then  disclosed  the  circumstances  of  the  marriage. 
Mr.   Smith,   as  was  his  duty,  set  inquiries  on  foot,   and  after 
diligent    search,    found    that    the    marriage    was    celebrated    in 
pursuance  of  banns,  upon  the  false  statement  of  this  man,  and 
without  her  consent,  that  they  were  both  of  full  age,  and  residing 
in  Wimpole  Street,  within  Trinity  Church  district. 

By  the  construction  put  by  the  Courts  upon  the  Marriage  Act, 
4  Geo.  IV.  c.  76,  s.  22,  a  marriage  celebrated  by  banns  published, 
in  disregard  of  the  directions  of  that  Act,  upon  a  false  statement 
of  the  age  or  residence  of  the  parties,  with  the  guilty  knowledge  of 
only  one  of  them,  is  a  valid  marriage  (i) ;  a  provision  intended  by 
the  Legislature  for  the  protection  of  the  woman.  But  if  both 
parties  participated  in  the  false  statement,  in  violation  of  the  law, 
and  aware  of  the  false  publication  of  banns,  nevertheless  celebrated 
the  marriage,  that  would  be  a  void  marriage.    If  this  young  lady 

(1)  Rex  ▼.  Wroxton,  38  R.  R.  341  (4  Curtis*  Ecol.  Rep.  49 ;  and  Tongue  v. 
B.  A  Aid.  640);  Wright  v.  Elwood,  1      Allen,  1  Curtis,  38. 
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Field's       had  been  a  guilty  participator  with  Brown  in  the  illegal  publication 
ANNCLLiNo    of  these  banne,  she  would,  by  the  operation  of  the  law  itself,  be 

^^^^'  redeemed  from  the  wretchedness  which  drives  her  to  solicit  relief 
by  a  special  interposition  of  the  Legislature.  Had  she  been 
cognizant  of  Brown's  false  statement,  she  would  be  saved  by  the 
existing  law ;  her  innocence  is  her  ruin,  while  his  guilt  is  his 

[  *56  ]  ^triumph ;  for  as  he  alone  violated  the  law,  the  marriage  is  not 
void ;  he  has  the  benefit  of  his  own  wrong,  and  avails  himself  of 
his  falsehood  and  of  the  violation  of  the  law,  to  maintain  this 
marriage,  which  was  brought  about  by  fraud  and  falsehood, 
persecution  and  intimidation. 

Another  feature  in  this  case,  worthy  of  notice  with  a  view  to  the 
special  interposition  of  the  Legislature,  is,  that  by  the  29th  section 
of  the  Act  4  Geo.  IV.  c.  76,  any  false  representation  in  the 
registration  of  marriage  was  made  a  felony,  punishable  with 
transportation  for  life.  If  that  section  had  not  been  in  efifect 
repealed  by  the  Act  6  &  7  Will.  IV.  c.  86,  for  registration  of 
births,  marriages,  and  deaths,  which,  by  section  41,  subjects  false 
representations  only  to  the  penalties  of  perjurj^  and  not  of  felony, 
this  man  would,  for  his  misrepresentations  of  the  age  and 
residence  of  this  young  woman  in  the  publication  of  the  banns 
and  in  the  register  of  the  marriage,  have  been  liable  to  transporta- 
tion for  life.  So  that,  if  she  failed  in  obtaining  the  interposition 
of  the  Legislature  to  set  aside  this  marriage,  she,  or  her  advisers, 
might  have  prosecuted  him  for  felony,  and  caused  him  to  be 
transported  for  life,  and  thereby  released  her  from  actual  cohabita- 
tion with  a  man  whom  she  loathes,  and  to  whom  she  never  can  be 
reconciled.  That  is  another  special  ground  for  the  interference  of 
the  Legislature,  to  give  relief  in  a  case  of  hardship,  which  is  partly 
caused  by  the  Legislature's  own  act,  and  which,  without  such 
interposition,  remains  without  a  remedy. 

This  man  has  been  prosecuted,  and  punished  to  the  utmost 
extent  of  the  law,  for  the  fraud  he  committed  ;  but  not  in  a  way  to 
afford  any  relief  to  his  victim.    It  happened  that,  under  a  bill 

[  •66  ]  filed  in  1846,  for  the  administration  *of  her  father's  estate,  she  was 
made  a  ward  in  Chancery,  but  no  guardian  was  appointed.  By  the 
celerity  of  Brown's  movements,  and  the  power  he  acquired  over 
her,  he  had  the  marriage  solemnized  before,  according  to  the  forms 
of  the  Court  of  Chancery,  a  guardian  could  be  appointed  ;  but  still 
it  was  a  high  contempt  of  the  Court  to  marry  a  ward  without 
leave,  and  for  that  contempt,  this  man  was  committed  to  prison  by 
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an  order  of  the  Yice-Ghancellor,  it  being  part  of  the  order  that  Field's 
the  young  lady  should,  until  a  guardian  should  be  appointed,  remain  aksvl^^ 
under  the  protection  of  Mr.  Smith,  to  whom  she  had  escaped  from  ®^^^' 
John  Brown's  house.  By  the  Vice-Chancbllor'8  directions  also, 
a  statement  of  the  circumstances  was  laid  before  the  Attorney^ 
General,  with  a  view  of  putting  the  criminal  law  in  force  against 
Brown,  for  his  false  statement  of  the  lady's  age  and  of  her  and  his 
own  residence.  The  Attorney-General  doubted  whether  the  88th 
section  of  the  Marriage  Act,  subjecting  a  party  guilty  of  such 
mis-statement  to  the  punishment  of  transportation  for  life  as  a 
felon,  was  repealed  by  the  Act  6  &  7  Will.  IV.  c.  86  (he.  Sir 
F.  Kelly y  had  no  doubt  at  all  that  it  was  repealed), — but  entertained 
no  doubt,  nor  could  any  one  else,  that  for  this  false  statement 
through  which  the  marriage  was  celebrated,  the  party  n^aking  it 
had  incurred  the  penalties  of  perjury.  And  accordingly  Brown 
was  indicted  at  the  Central  Criminal  Court,  for  his  false  and 
fraudulent  misrepresentations,  made  in  the  publication  of  the 
banns  for  the  solemnisation  of  the  marriage.  He  was  found 
Guilty;  and  the  conviction  being  affirmed  by  the  Judges  on  a 
point  reserved  at  the  trial,  he  was  sentenced  to  six  months' 
imprisonment,  a  punishment  very  inadequate  to  his  guilt.  Had 
he  been  convicted  of  felony,  and  transported  *for  life  under  the  [  ♦a7  ] 
Act  4  Geo.  IV.  c.  76,  this  young  lady  would  be  free  from  personal 
subjection  to  him,  and  his  right  to  her  property  would  be  forfeited ; 
but  his  power  over  her  person  and  fortune  returns  with  his 
discharge  from  prison,  unless  the  Legislature  will  humanely 
interfere  to  rescue  her  from  such  a  doom. 

Having  thus  laid  the  main  facts  of  this  case  before  their 
Lordships,  the  proposition  which  he  had  to  submit;,  and  to  support 
with  reference  to  cases  and  precedents  of  legislative  interference, 
was  this :  Where  a  marriage  has  been  procured,  not  by  physical 
force  or  actual  peril  of  life  or  limb,  but  by  undue  influence,  by 
inspiring  the  mind  with  undue  alarm — procured  by  moral  force, 
which  a  mind  of  ordinary  firmness  is  incapable  of  resisting — then, 
when  the  facts  can  be  completely  proved  to  the  satisfaction  of  the 
Ecclesiastical  Court,  that  Court  has  the  power  of  declaring  the 
marriage  null  and  void,  as  wanting  that  free  will  and  consent 
which  upon  religious,  moral,  and  legal  considerations  is  essential 
to  the  due  celebration  of  marriage.  But  where,  as  in  this  case,  the 
necessary  proofs  are  to  be  supplied  by  the  evidence  of  the  party 
complaining — which  is  not  admissible  in  the  Ecclesiastical  Court, 
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Field's  but  is  received  in  this  High  Court  of  Parliament — then  Parliament 
Annulling    interposes,  and  by  a  special  Act  annuls  the  marriage  which  was 

Bill.  celebrated  without  that  free  will  of  the  parties,  which  is  required 
by  the  law  to  give  validity  and  perfection  to  it.  Happily  in  this 
country,  from  the  safeguard  which  the  law  throws  around  the 
weak,  the  young  and  unprotected  female,  the  crime  with  which 
this  man  is  here  charged  is  of  rare  occurrence,  and  not  more  than 
four  or  five  analogous  cases  are  found  in  the  whole  judicial  and 
legislative  history  of  the  country. 

[  68  ]  The  first  case  is  that  of  Miss  Wharton,  which  occurred  in  1690, 

and  all  that  is  known  of  it  is  from  the  journals  and  records  of 
Parliament  (i).  From  them  it  appears  that  Miss  Wharton  was  a 
young  lady  entitled  to  a  considerable  fortune ;  in  all  those  cases, 
it  was  not  affection,  however  lawless,  but  rapacity  and  love  of  lucre, 
that  prompted  men  to  the  commission  of  this  crime.  She  was 
returning  home  at  night  with  a  relative  from  a  party,  and  a 
gentleman  of  the  name  of  Campbell  (brother  to  the  then  Duke  of 
Argyle)  with  the  aid  of  his  confederates,  seized  her  as  she  was 
stepping  out  of  her  carriage,  and  carried  her  to  the  house  of  a 
Mrs.  Collingwood,  which  they  had  taken  for  the  purpose,  and  there 
they  induced  her  to  go  through  the  ceremony  of  marriage  with 
Campbell.  It  appeared  clearly  in  the  evidence  that,  although  she 
was  taken  away  by  force,  the  marriage  and  all  that  followed  was 
apparently  with  her  own  will  and  consent ;  there  was  no  physical 
force  or  threat  used  at  the  time  of  the  marriage.  It  was  even 
sworn  that  she  permitted  herself  to  be  undressed  and  put  to  bed 
after  the  ceremony.  It  does  not  appear  in  the  evidence  whether 
the  marriage  was  or  was  not  consummated,  but  after  she  was  for 
some  time  in  bed,  her  friends  succeeded  in  repossessing  themselves 
of  her,  and  then  proceedings  were  taken  in  Parliament  for 
annulling  the  marriage,  and  the  Legislature  passed  an  Act  to 
annul  it,  on  the  ground  that  the  lady,  in  contracting  it,  had  not 
the  liberty  of  exercising  her  free  will;  had  not  the  advice  and 
countenance  of  her  friends,  and  that  there  was  no  redress  to  be 
obtained  for  her  in  the  ordinary  tribunals.  That  case  was  a 
precedent  to  govern  future   cases,   and    teach   wrongdoers    that 

[  *r>9  ]  wherever  the  law  cannot  afford  a  remedy  *for  an  egregious  wrong, 
the  Legislature  is  not  only  powerful  but  humane  enough  to  afford 
it,  and  will  not  withhold  it  when  a  proper  case  is  made  out. 

(1)  See  10   Cgmmone'   Journ.   (for  1690) ;  and  U  Lords'  Joum.,  pp.  683, 
585,  591. 
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The  next  case  is  that  of  Miss  Knight  (i),  in  1697,  which  had  this  Field's 
pecaliarity,  that  the  young  lady  not  only  of  her  free  will  consented  ANmj^LiNQ 
to  her  marriage,  but  was  really  attached  to  her  husband,  remained  ®'^^* 
with  him  when  she  might  have  gone  away ;  that  she  professed  her 
attachment  to  him,  and  even  petitioned  the  Legislature  not  to  annul 
the  marriage.  There  was  no  physical  force  used  in  her  case  either ; 
but  it  appeared  that  she  was  only  twelve  or  thirteen  years  of  age, 
had  a  fortune  of  5,000Z. — a  large  sum  in  1697 — and  that  the  marriage 
was  procured  by  fraud.  Her  mother  was  a  party  to  the  fraud.  The 
})er8on  who  married  her  was  not  a  butler  or  assistant  in  a  stable, 
like  Samuel  Brown,  but  the  son  of  a  serjeant-at-law ;  so  that  there 
was  not  any  objection  in  respect  of  station.  Still  the  marriage 
having  been  proved  to  have  been  brought  about  by  fraud,  the 
Legislature  thought  she  was  not  of  such  an  age  as  would  confer  on 
her  that  freedom  and  power  of  will,  the  exercise  of  which  is  essential 
to  the  validity  of  the  marriage  ceremony;  and  on  that  ground 
dissolved  the  marriage  by  Act  of  Parliament. 

The  next  case,  which  occurred  at  the  distance  of  eighty  years — 
which  shows  the  crime  is  not  of  frequent  occurrence,  and  that  there 
is  no  danger  of  making  precedents  so  as  to  render  marriage  an 
obligation  of  easy  dissolution — was  that  of  Miss  Harford,  in  1776. 
That  case  deserves  particular  attention,  as  it  closely  resembles  the 
present  case  in  many  of  its  features.  Miss  Harford  was  entitled  to 
considerable  fortune ;  was  only  of  the  age  of  thirteen,  and  a  ward 
of  Chancery.  *Mr.  Morris,  who  married  her,  was  her  guardian,  [  *<)0  ] 
and  knowing  that  she  was  a  lady  of  fortune,  and  of  an  unsuspecting 
flexible  mind,  he  contrived  to  induce  her  to  accompany  him  to  places 
of  amusement,  and  by  thus  indulging  and  gratifying  her  wishes,  he 
obtained  an  undue  influence  over  her  mind.  He  took  her  abroad, 
and  there  induced  her  to  consent  to  a  marriage  ceremony.  The 
statement  of  her  case  in  the  articles  exhibited  in  the  Ecclesiastical 
Court  for  annulling  the  marriage  was,  that  **  by  the  arts  aforesaid 
be  seduced  the  said  Mary  Harford  from  the  house  of  Mrs.  L., 
and  when  he  had  gotten  her  into  a  coach,  he,  in  violation  of  his 
duty  and  trust,  took  advantage  of  her  ignorance  and  inexperience, 
and  by  divers  specious  pretences  and  entreaties,  persuaded  and 
prevailed  upon  her  to  go  with  him  to  France ;  that  when  she  was 
in  France,  and  wished  she  was  at  home,  Mr.  Morris  threatened  that 
he  would  kill  himself  if  she  went  home,  and  that  terrified  her  "  (2). 

(1)  See  12  Commons'   Jonm.    (for      148,  149. 
1697) ;  and  16  Lords*  Jouni.,  pp.  146,         (2)  2Hagg. Cous.  Rep. 423 ;  seep.  ^26 
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How  like  is  that  case  to  the  present !  Brown  was  quasi  gaardian 
to  this  young  lady,  being  brother  to  her  acting  guardian  ;  he  knew 
she  had  considerable  property ;  he  used  to  accompany  her  oat  on 
horseback  and  to  amusements ;  he  threatened  to  destroy  himself  if 
she  would  not  marry  him.  In  fact  the  case  of  Miss  Harford  was  in 
all  respects,  except  the  age  of  the  young  lady,  a  weaker  case  than 
this ;  for  here  we  have  not  only  the  same  acts  and  the  same  threats^ 
but  further,  after  this  poor  girl  confessed  to  Brown  that  her  afifection 
was  bestowed  on  another  person,  we  find  him  further  operating  on 
her  enfeebled  mind  by  threatening  mischief  to  that  other  person. 

The  spiritual  Court  decided  in  Miss  Harford's  case,  that  the  cir- 
cumstances as  proved  were  not  sufficient  *to  warrant  a  decree  of 
nullity  of  the  marriage.  There  was  then  an  appeal  to  the  Court  of 
Delegates,  which  consisted  of  three  Bishops,  three  temporal  Peers, 
three  Judges  of  the  Common  Law  Courts,  and  three  eminent  civi- 
lians, and  they  unanimously  reversed  the  decision  of  the  spiritual 
Court  (i),  and  declared  the  marriage  void  upon  the  ground  that  the 
young  lady  had  not  that  free  will  to  consent  or  refuse  which  is 
essential  to  the  validity  of  a  marriage ;  and  that  the  situation  of 
Morris  in  regard  to  her  made  the  marriage  a  fraud.  That  case  must, 
from  the  constitution  of  the  Court  that  decided  it,  be  regarded  as  a 
case  of  the  highest  authority,  and  ought  to  have  much  weight  with 
the  House  in  disposing  of  the  present  case. 

Another  long  interval  elapsed  before  any  case  occurred  of  an 
ofifence  leading  to  an  application  by  the  victim  of  it  to  the  Legis- 
lature for  a  nullity  of  the  marriage.  The  case  of  Miss  Turner,  which 
occurred  in  1827,  must  be  in  the  recollection  of  most  members  of 
the  House  (2).  That  case,  though  much  weaker  than  this,  is  strictly 
analogous  in  principle.  Miss  Turner  was  in  her  16th  year,  and  at 
school,  when  she  was  induced  to  leave  it,  upon  a  false  representation 
that  her  father  sent  for  her.  On  her  way  home,  as  she  thought, 
she  was  met  by  Edward  Gibbon  Wakefield,  the  wrong-doer  in  that 
case,  and  was  prevailed  on  by  him  to  believe  that  her  father  was  on 
the  eve  of  bankruptcy,  and  could  be  saved  from  total  ruin  only  by 
her  consenting  to  marry  him,  Wakefield  ;  she,  believing  his  state- 
ment, and  in  her  natural  grief  and  affliction  for  her  father,  wishing 
to  avert  the  calamity  which  she  was  told  was  impending,  consented 
to  the  marriage.  They  proceeded  to  Gretna  Green,  where  a  marriage 
ceremony  was  performed,  *after  which  Wakefield  bore  her  away  to 
Calais,  where  they  remained  for  some  days  at  the  same  hotel,  until 
(1)  2  Hagg.  Cons.  436.  (2)  2  Lewiu  Cr.  Oas.  1. 
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the  young  lady,  having  been  traced  there,  was  brought  away  by  her      field's 
relatives,  who  had  gained  access  to  her,  and  explained  how  she  had    anIiullino 
been  deceived,  whereupon  she  expressed  her  indignation  at  the  fraud        ^'^^ 
practised  on  her,  and  her  abhorrence  of  the  author  of  it.    The  cir- 
cumstances of  that  case  would  be  sufficient  to  entitle  Miss  Turner 
to  a  sentence  of  nullity  of  the  marriage  in  the  Ecclesiastical  Court ; 
but  as  they  could  be  proved  only  by  herself,  and  her  evidence  would 
not  be  admissible  in  that  Court,  an  application  to  it  was  useless. 
She  therefore  petitioned  Parliament,  and  her  case  was  brought  first 
before  this  House,  and  an  Act   was  passed  by  the  Legislature 
annulling  the  marriage.     (See  2  Lewin  Cr.  Cas.,  p.  21.) 

There  was  no  physical  force  used  in  Miss  Turner's  case ;  no  com- 
pulsion on  her  to  go  through  the  ceremony ;  no  threat  of  personal 
injury  to  her  or  to  any  one ;  there  was  no  bodily  fear.    She  consented 
to  the  marriage,  and  went  through  the  ceremony  of  her  free  will, 
but  she  did  so  under  the  belief  that  her  father  was  threatened  with 
a  great  calamity,  which  nothing  but  her  consent  to  the  marriage 
could  avert.     So  in  this  case  there  was  no  physical  compulsion,  nor 
apprehension  of  bodily  injury  to  Miss  Field  ;  but  she  consented  and 
went  through  the  ceremony  of  marriage  under  the  terror  inspired 
by  Brown's  threat  of  destroying  himself — who  stood  in  the  relation 
of  friend  and  guardian  to  her — and  under  the  more  grievous  terror, 
arising  from  the  threat  of  mischief  to  the  man  on  whom  she  had 
placed  her  affections.    What  is  the  distinction  in  principle  between 
the  two  cases?    None  whatever.    All  that  can  justly  be  required  is 
to  prove  that  this  young  lady  acted  under  intimidation  and  fraud, 
*to  entitle  her  to  the  relief  she  seeks.    If  there  was  no  power  in  this        r  *q^.-^ 
country  to  which  she  might  successfully  appeal  for  relief  and  pro- 
tection against  this  man,  there  would  be  a  failure  of  justice,  an 
injury  without  a  remedy,  contrary  to  the  much-lauded  Constitution 
under  which  she  lives.    But  the  precedents  which  have  been  cited 
show  that  whenever  a  fitting  case  has  been  made  out,  and  neither 
religion  nor  morality  nor  right  nor  justice  forbids  the  interposition 
of  the  Legislature ;    that  when,  on  the  contrary,  morality,  right, 
and  justice  imperatively  call  for  protection  of  innocence  against  fraud 
and  crime,  the  Legislature  never  refuses  to  interpose.     If  it  shall 
be  made  apparent,  as  it  will  be,  that  religion,  morality,  duty,  con- 
science, and  justice  cry  aloud  for  the  dissolution  of  this  marriage  to 
save  this  innocent  but  unhappy  girl  from  being  the  victim  of  the 
rapacity  of  this  man — who  ought  to  have  protected  her  as  a  father, 
instead  of  making  her  his  victim— her  appeal  will  not  be  made  in 
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FiBLD's      vain  to  an  all-powerful  Legislature  to  extend  to  her  the  same 
Annulling    protection  that  was  extended  to  those  other  victims  of  men's  artifices, 

^^^^'  as  exemplified  in  the  cases  that  have  been  referred  to.  The  great 
question  for  the  Legislature  to  consider  is,  whether  by  allowing  this 
marriage  to  stand,  a  grievous  wrong  will  not  be  perpetrated,  while 
by  annulling  it  no  wrong  at  all  will  be  done.  That  consideration 
involves  another  great  question,  a  question  of  principle,  which  is, 
whether  this  marriage  has  been  celebrated  with  that  free  and 
unfettered  consent  of  both  parties  which  religion  and  the  law  alike 
require,  or  whether  it  has  been  brought  about  by  fraud  and  perse- 
cution and  intimidation,  or  by  any  other  of  those  undue  means 
which  the  Legislature  will  never  permit  to  be  successful.    The 

[  '64  ]  interposition  of  the  Legislature  *is  sought  in  this  case,  as  it  was  in 
Miss  J'umer's,  upon  the  principle  that  this,  like  hers,  being  a  valid 
marriage,  redress  cannot  be  obtained  from  the  ordinary  tribunals  of 
the  country ;  or  being  of  doubtful  validity,  it  cannot  be  set  aside  in 
the  Ecclesiastical  Court  on  account  of  the  rules  of  evidence,  which 
do  not  admit  either  of  the  parties  to  a  marriage  to  be  a  witness  in  a 
suit  to  dissolve  it ;  and  in  this  case  the  knowledge  of  the  facts 
affecting  the  validity  of  the  marriage  is  derived  from  the  parties  to 
it,  and  from  them  only. 

The  precedents  that  have  been  referred  to  justify  this  application  ; 
but  if  there  were  no  precedents,  that  would  be  no  reason  for  the 
refusal  of  relief  from  the  Legislature,  which  is  intrusted  with  trans- 
cendent power,  not  for  evil  but  for  good.  If,  therefore,  a  case  were 
made  out,  though  wholly  without  precedent  or  analogy  to  any 
previous  case,  but  in  which  the  Legislature  should  be  satisfied  that 
it  alone  could  afford  relief,  it  would  be  the  duty  of  the  Legislature 
on  that  consideration  alone  to  interpose  its  unbounded  power,  which 
was  conferred  on  it  for  the  well-being  of  the  whole  people.  It  was 
upon  that  principle  that  this  House,  in  the  session  of  1848,  initiated 
a  measure  for  the  preservation  of  the  Marquess  Townsend's  honours 
and  estates  (i)  to  his  brother  and  family,  against  an  invasion  of 
them  by  the  Marchioness's  illegitimate  children,  a  measure,  although 
opposed  by  a  very  high  authority  (Lords  Cottbnham,  Devon,  and 
other  Peers  (2)  )  received  the  sanction  of  the  House,  and  was  passed 
into  law.  The  object  of  that  Act  was  not  to  dissolve  or  annul  a 
marriage,  but  to  bastardize  the  wife's  children,  who  were  themselves 

t  •^s  ]       blameless — an  *object  certainly  not  so  unexceptionable  as  the  object 

(1)  10  CI.  &  Fin.  289.     (The  report      Committee  of  Privileges.") 
there    is,    by    mistake,   headed   **In  (2)  /rf.  314. 
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of  the  bill  in  Miss  Field's  case.     By  this  bill  no  human  being  can       Field's 
1)6  prejudiced  ;  there  is  no  issue,  nor  possibility  of  issue,  of  this    annulling 
marriage,  which  fortunately  was  never  consummated.     That  fortu-         ""'^ 
nate  circumstance  was  proved  in  the  proceedings  in  the  Court  of 
Chancery,  before  referred  to,  and  will  be  proved  again  at  this  Bar 
by  the  oath  of  the  young  lady  herself,  and  by  such  other  evidence 
as  the  matter  is  capable  of,  and  which  shall  be,  if  not  perfectly 
conclusive,  at  least  such  as  to  satisfy  the  House  that  her  statement 
is  founded  in  truth. 

Lord  Brougham  : 

Was  Miss  Turner  examined  in  support  of  her  bill  in  this 
House? 

Lord  Radnor  : 
Yes,  she  was. 

Sir  F.  Kelly  : 

If  any  doubt  were  to  be  raised  as  to  the  non-consummation  of 
the  marriage  it  is  to  be  remembered,  and  will  be  likewise  proved, 
that  on  the  fifth  day  after  this  unhappy  marriage  was  celebrated, 
this  young  lady  quitted  Brown's  house,  and  had  no  communication 
since  with  Samuel  Brown  or  any  of  that  family ;  and  now  more 
than  a  year  has  elapsed,  so  that  whatever  may  be  the  truth 
respecting  the  consummation,  all  idea  of  issue  is  out  of  the 
question — 

Thb  Earl  of  Dbvon  : 

Is  it  not  for  the  party  who  opposes  the  bill  to  urge  that  point,  if 
it  be  a  part  of  his  case  ?  It  is  for  him  to  show  that  this  proceeding 
would  be  prejudicial  to  the  rights  of  third  parties  :  it  is  not  a  point 
for  the  petitioner  to  anticipate. 

Sir  F.  Kelly  was  glad  to  be  thus  relieved  from  that  part  of  the 
ease,  although  he  was  perfectly  prepared  to  meet  the  suggestion,  if 
it  should  be  made  on  the  other  side. 

There  was  one  point  more  requiring  observation  :  one  objection        [  66  ] 
to  applications  for  bills  of  this  sort  is,  that  precedents  muUiply  and 
lead  to  too  great  a  facility  for  the  dissolution  of  marriage ;  so  that 
couples  who  get  tired  of  each  other  might  by  collusion  make  out  an 
apparent  case  for  the  interposition  of  the  Legislature,  and  so  set 
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FiRLD^s  aside  their  marriage  by  Act  of  Parliament.  In  this  case  there  18 
AvKVhtivG  ^^  ground  for  even  the  suspicion  of  collusion ;  the  nature  of  the 
Bill.  qq^qb  negatives  the  possibility  of  it.  Again,  it  might  be  objected,  if 
long  cohabitation  had  taken  place,  even  without  issue,  that  it  would  be 
contrary  to  morality,  and  an  encouragement  to  vice,  to  dissolve  the 
marriage.  Here  there  is  no  ground  for  such  an  objection,  as  there 
was  no  cohabitation,  the  petitioner  having  escaped  five  days  after 
the  marriage  to  Mr.  Smith's,  under  whose  protection  she  has  since 
continued. 

The  case  upon  the  whole  is  this :  Here  is  a  very  young  lady, 
betrayed,  persecuted,  and  intimidated  into  a  consent  to  marry  ; 
having  a  moment  for  reflection,  in  the  absence  of  her  persecutor, 
she  withdraws  her  consent,  and  resists  his  renewed  persecution  for 
weeks  ;  but  at  last,  with  a  debilitated  mind,  teazed  and  worked  upon, 
and  its  powers  frustrated  by  this  man's  worrying,  she  at  length  in  an 
evil  hour  again  consents,  and  then  by  fraud  and  violation  of  the 
law  a  marriage  is  celebrated.  Here  she  is,  at  one  side  of  this  Bar, 
an  orphan,  helpless,  unprotected,  and  unhappy — a  young  lady  yet 
innocent  and  undefiled,  with  her  affections  previously  bestowed  on 
another,  a  person  of  suitable  age  and  position  in  society ;  all  which 
was  well  known  to  this  man,  who  seeks  to  take  her  to  himself.  He 
stands  at  the  other  side  of  this  Bar,  old  enough  to  be  her  grand- 
father, who  has  persecuted  and  oppressed  her ;  who  has  availed 
[  '^7  ]  himself  of  the  opportunities  *afforded  him  by  his  being  in  the 
situation  of  a  guardian,  to  gratify — not  any  passion  for  her,  bad  as 
that  would  be,  but  worse, — his  base  desire  to  possess  her  fortune ; 
will  this  House,  holding  and  exercising  the  supreme  power  of  the 
State,  wisely  conferred  for  the  well-being  of  the  community,  will 
this  House,  under  its  responsibility  to  God  and  to  the  country, 
deliver  this  poor  girl  over  to  such  a  man,  and  consign  her  to  a  life  of 
misery  and  pollution  in  the  loathsome  embraces  of  this  man,  her 
heart  having  been,  as  he  knew,  given  to  another  person  ?  As  a 
ward  in  Chancery,  under  her  father's  will,  her  fortune  may  be 
settled  on  her  ;  but  this  man  will  be  entitled,  unless  the  Legislature 
interferes,  to  compel  cohabitation,  and  therefore  to  enjoy  her  fortune 
through  her,  for  her  enjoyment  of  it  would  be  his,  and  therefore  he  will 
reap  the  reward  of  his  rapacity  and  fraud,  and  violation  of  the  law. 

Lord  Eadnor: 

Is  there  any  reason  or  explanation  given  why  Miss  Field  did  not 
sooner  betake  herself  to  Mr.  Smith's  protection  ? 
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Sir  F.  Kelly :  Field's 

Mabkiagb 
A  promise  of  secrecy  had  been  extorted  from  her ;  it  was  part  of    annulliko 

the  art  and  contrivance  of  this  man  to  obtain  a  promise  from  her — 

thus  turning  her  honourable  principles  to  her  destruction — to  keep 

his  designs  on  her  a  secret,  but  for  which,  no  doubt,  she  would  have 

sooner  resorted  to  the  protection  to  which  she  fled  at  last. 

Esther  Field,  examined  by  Sir  F.  Kelly ^  said  she  was  nineteen 

years  of  age  the  31st  of  May  last  (1848).     Her  father  died  in  1842, 

leaving  her  and  two  brothers,  one  of  whom  has  since  died :  her 

mother  died  long  before.     By  her  father's   will,  a  Mr.  Moore,  and 

Mr.   John  Brown,  of  Tring,  brewer  and  farmer,  were  appointed 

executors :  since  her  father's  death  she  had  no  guardian  but  Mr. 

J.  Brown  and  his  *wife ;  they  have  three  children.     Having  been       [  *68  ] 

placed   by  J.  Brown  with  a  Mrs.  Orme,  for  her  education,  she 

remained  with  her  two  years,  and  was  then  removed  to  the  care  of 

a  Mrs.  Roberts,  at  Penzance,  with  whom  she  finished  her  education, 

and  returned  to  Mr.  J.  Brown,  at  Tring,  on  the  5th  of  April,  1847. 

Samuel  Brown,  brother  of  John,  was  living  there,  assisting  in  the ' 

business ;  he  was  fifty-two  years  of  age ;  she  had  known  him  all 

her  life ;   he  was  very  kind,  and  paid  much  attention  to  her,  used 

to  ride  out  and  go  to  places  of  amusement  with  her  when  his 

brother  could  not  go,  and  she  considered  him  the  same  as  her 

guardian.     On  the  18th  of  May  he  asked  her  to  marry  him — he 

had  been  then,  and  for  some  days  before,  more  affectionate  than  usual ; 

she  did  not  understand  it  and  did  not  take  any  notice ;  when  he 

asked  her  to  marry  him,  she  was  surprised,  laughed  at  him,  and 

said  she  could  not  think  of  such  a  thing,  for  he  was  old  enough  to 

be  her  grandfather ;  he  was  angry  at  her  refusal,  and  left  her, 

after  begging  her  never  to  mention  the  matter  to  any  one,  which 

she  promised ;  he  came  back,  was  very  violent  in  his  language ; 

she  was  frightened,  depressed  in  spirits,  and  bewildered ;  he  said 

he  would  shoot  himself  if  she  did  not  consent,  and  would  also 

injure  Mr.  Montague  Smith,  on  whom  she  said  she  had  bestowed 

her  affections ;  believing  he  meant  all  he  said,  she  consented,  not 

from  love  or  liking  for  him,  but  most  unwillingly,  in  consequence 

of  her  fright.     He  left  the  house  early  on  the  19th  of  May  for 

Epsom  races,  and  returned  on  the  21st.     On  the  22nd  she  told 

tim  she  had  been  very  unhappy  in  mind  for  having  promised  to 

marry  him,  that  she  could  not  keep  that  promise,  that  he  was  too 

old,  and  she  was  attached  to  Montague  Smith,  which  she  would 
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FiKLD'8  not  confess  but  she  hoped  it  would  prevent  further  annoyance. 
annulliko  He  for  some  days  kept  constantly  taunting  her  for  not  keeping  her 
Bill.  promise.  She  did  not  tell  Mr.  or  Mrs.  J.  Brown  of  the  matter, 
because  she  had  promised  Samuel  she  would  not  tell  any  one.  He 
kept  constantly  persecuting  her  to  the  18th  of  June,  when,  after 
continually  refusing  him,  she  was  again  induced  to  consent  to 
marry  him,  not  voluntarily  nor  from  affection,  but  being  in  bo 
excited  and  bewildered  a  state  that  she  scarcely  knew  what  she 
[  ♦ea  J  said.  The  next  day,  *the  19th,  being  fixed  for  the  marriage,  she, 
after  spending  a  restless  night,  came  down,  and  they  breakfasted 
together  earlier  than  usual,  and  before  John  Brown  and  his  wife 
came  down.  They  left  in  a  chaise,  saying  they  were  going  to 
Chardlowes  to  see  the  gardens,  but  they  drove  direct  to  Drayton 
railway  station,  and  proceeded  by  railway  to  London,  went  to  the 
clerk's  house  in  Mary-le-bone,  and  with  him  and  his  wife  to  Trinity 
Church,  and  were  married.  She  did  not  know  it  was  by  banns,  as 
he  had  told  her  they  were  to  be  married  by  license  in  St.  George's 
Church.  In  going  through  the  ceremony,  she  certainly  gave  her 
consent,  though  it  was  unwillingly  given.  He  had  previously  told  her 
if  any  questionswere asked, hewould  answer  them,  and  he  did  answer 
questions  that  were  asked  by  the  clergyman  after  the  ceremony.  They 
then  returned  to  the  clerk's  house,  had  cake  and  wine,  then  visited 
two  or  three  shops,  and  returned  by  rail  the  same  day  to  Drayton,  and 
thence  by  Chardlowes  to  Tring,  where  they  arrived  about  six 
o'clock.  For  the  five  nights,  from  the  19th  to  the  24th  of  June, 
she  slept,  as  usual,  with  one  of  John  Brown's  daughters ;  and  on 
the  24th,  she  went,  by  invitation,  to  Mr.  Smith's,  at  Hemel 
Hempstead  :  he  was  the  friend  and  adviser  of  her  father.  He  has 
three  sons  and  five  daughters.  Montague  Smith  was  the  second 
son.  On  the  28th  she  disclosed  the  circumstance  of  her  marriage, 
first  to  Montague,  and  then  to  his  father,  who,  by  her  desire,  took 
proceedings  in  Chancery. 

Cross-examined  by  Mr,  BalUmtine,  counsel  for  the  husband  : 

She  said  her  father  had  been  well  acquainted  with  John  and 
Samuel  Brown,  and  she  heard  that  her  sister,  much  older  than 
herself,  and  long  since  dead,  had  been  engaged  to  marry  John 
Brown.  After  her  father's  death,  in  1842,  she  went  to  John 
Brown's,  and  remained  there  two  months  before  she  went  to  school  ; 
she  used  to  spend  her  vacations  there.  She  heard  Samuel  Brown 
was  fifty-two  years  old,  but  had  no  knowledge  of  his  age.     After 
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laughing  at  his  proposal,  and  saying  he  was  old  enough  to  be  her      Field*s 
grandfather,  she  consented  to  marry,  because  he  was  very  violent    annulling 
and  threatening  in  his  speech,  and  she  was  frightened  into  consent        ^^^'^' 
by  his  threatening  to  destroy  himself.    During  the  absence  *of       [  •70  ] 
John  and  Samuel  Brown  at  Epsom,  on  the  19th  of  May,  she  was 
alone  with  Mrs.   Brown,  and  could,  but  did   not,  tell  her  that 
Samuel  exacted  the  promise  of  marriage,  because  she  had  promised 
him  not  to  tell  any  one  about  it.     She  used  sometimes  to  go  to 
Mr.   Smith's  from   Brown's,   but  both   the  Browns  disliked  her 
going. 

Edward  Speller,  clerk  of  Trinity  district  Church,  in  his  examina- 
tion, said,  that  on  Sunday,  the  23rd  of  May  (1847),  Samuel  Brown 
came  to  him,  just  as  he  was  going  to  church,  and  in  his  hearing 
he  took  down,  in  pencil  writing,  the  particulars  for  the  publication 
of  the  banns  (a  copy  of  which  he  produced)  which  were  published 
on  that  day  and  on  the  30th  of  May  and  6th  of  June.  He  came 
again  with  the  young  lady  to  witness's  house  on  the  morning  of 
the  19th  of  June,  when  witness  and  his  wife  went  with  them  to 
the  church  where  they  were  married  by  Mr.  Robinson  the 
clergyman. 

In  cross-examination,  witness  said  the  young  lady  did  not  appear 
agitated  or  nervous,  as  some  ladies  are  on  similar  occasions,  but 
took  it  all  very  coolly.  Witness  and  his  wife  signed  the  register  as 
witnesses.     No  other  person  except  the  clergyman  was  present. 

Mrs.  Speller,  wife  of  last  witness,  said  they  came  to  her  house 
about  eleven  o'clock  on  the  19th,  in  a  cab,  and  Brown  asked  her  to 
be  bridesmaid,  as  they  had  no  one.  The  young  lady  went  up  stairs, 
and  was  alone  with  witness  for  about  five  minutes,  and  seemed 
quite  composed.  They  and  witness  went  in  the  cab  to  the  church, 
and  after  the  ceremony  was  performed,  came  back  to  witness's 
house,  where  luncheon,  consisting  of  cofifee,  wine,  &c.,  had  been 
prepared  by  Brown's  directions.  They  were  alone  in  the  room 
for  half  an  hour;  witness  did  not  see  them  eat,  but  she  saw  that 
nearly  all  the  luncheon  was  gone. 

The  Reverend  Mr.  Hamilton  said,  he  solemnized  the  marriage 
between  Samuel  Brown  and  Esther  Field  on  the  19th  of  June,  1847. 
The  register  (which  was  produced)  is  generally  prepared  by  the 
clerk  before  the  marriage,  in  order  that  the  parties  may  not  be 
delayed  ;  and  after  the  ceremony  the  custom  is  for  the  clergyman  to 
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FifCLD'B      read  the  first  line,  relating  to  the  husband,  as  **  Samuel  Brown,  full 

Annulling    ag6»  bachelor,  gentleman,  *81,  Wimpole  Street,"  &c.,  and  to  ask. 

Bill.        «  jg  |.jj^|.  correct,  Mr.  Brown  ?  "  and  then  to  read  the  line  relating 

[  •71  1 

'■  "  to  the  woman,  as  "Esther  Field,  full  age,  spinster,  Wimpole 
Street,"  &c.,  and  ask  her  if  that  is  correct.  He  had  no  doubt, 
although  he  did  not  recollect  it,  that  he  went  through  that  form 
with  this  couple,  and  that  unless  the  impression  had  been  most 
distinctly  conveyed  to  his  mind,  by  word  or  nod, — by  which  assent 
is  sometimes  expressed, — that  the  particulars  of  the  entry  so  read 
from  the  register  were  correct,  he  would  not  have  signed  the 
register,  nor  have  allowed  the  parties  to  sign  it.  When  the  par- 
ticulars of  the  entry  are  read,  and  the  question  put,  unless  dissent 
is  expressed,  assent  is  inferred. 

Another  witness  proved  that  Samuel  Brown  was  butler  to  Miss 
Clitherow,  81,  Wimpole  Street,  eleven  years  ago;  and  Mr.  Steele,  a 
medical  gentleman  who  knew  Miss  Field  all  her  life,  said  he  saw 
her  at  Mr.  Smith's  on  the  24th  of  June,  the  day  she  arrived  there, 
and  again  on  the  26th  and  27th.  She  was  in  a  state  of  tremulous- 
ness,  nervous  agitation,  and  depressed — wanting  her  usual  alacrity. 
He  apprehended  that  fever  was  forming,  and  he  recommended  to 
her  to  be  quiet  and  at  rest, — not  to  accept  any  invitation  out.  Her 
illness  was  entirely  bodily. 

Mr.  William  Smith,  solicitor,  of  Hemel  Hempstead,  and  other 
witnesses,  were  examined  as  to  the  facts  stated  by  Sir  F.  Kelly, 
and  their  evidence  is  set  out  at  great  length  on  the  Journals  (for 
1848),  but  as  the  question  for  the  consideration  of  the  House  was, 
whether  the  lady's  consent  to  the  marriage  should,  under  the  cir- 
cumstances, be  held  binding,  no  more  of  the  evidence  is  here  given 
than  was  material  to  that  point. 

Mr.  Roll  summed  up  the  whole  of  the  evidence. 

Mr.  Ballantine,  for  Samuel  Brown  (i),  was  about  to  address 
the  House : 

[  72  ]        The  Earl  op  Devon  (2) : 

Before  you  go  on,  Mr.  Ballantinef  I  wish  to  state  what  the  feeling 
of  the  House  is. 

(1)  Leave  bad  been  granted  to  bim,  Lord  present,  after  the  first  day,  and 
on  bis  petition,  to  appear  by  counsel  be  presided  during  tbe  examination  of 
and  examine  witnesses  against  tbe  bill,  tbe  witnesses,  and  Mr.  RdVi  summing 

(2)  His  Lordsbip  was  tbe  only  law  up. 
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The  case  of  the  promoters  of  the  bill  has  now  been  fully  gone       field's 
into,  and  it  has  been  listened  to  patiently  by  the  noble  Lords  who    awiTulliko 
have  attended  here  from  the  commencement,  and  I  need  not  say        ®"'^- 
that  I  have  listened   to  it  with  every  possible   attention ;    and, 
certainly,  I,  having  originally  introduced  the  bill  into  the  House, 
came  to  the  consideration  of  it  with  as  much  prepossession  in 
favour  of  it,  and  with  as  much  desire  to  see  that  it  was  a  remedy 
that  we  might  justly  afford,  as  was   at  all  consistent  with   the 
character  of  an  individual  legislator.     I  am  afraid  I  had  a  great 
prepossession  in  favour  of    the  party  bringing  forward  such  a 
bill. 

Now  the  evidence  has  been  gone  through,  and  undoubtedly  it 
does  not  assume  that  character  in  Miss  Turner's  case  to  which 
Lord  Tbntebdbn  adverts,  in  his  observations  that  have  been 
reported  to  us  in  Sir  F.  Kelly's  speech,  namely,  that  of  a  case 
of  overpowering  strength.  On  the  contrary,  I  am  of  opinion  that 
the  facts,  as  they  appeared  before  us,  relative  to  the  conduct  of 
Miss  Field  immediately  preceding  the  marriage  and  during  the  day 
of  the  marriage,  were  not  such  as  would  justify  us  in  holding  that 
that  which  appears  to  be  a  consent  was  so  far  influenced  by  fear  or 
the  continuance  of  any  persecution,  as  to  justify  the  Legislature  in 
interfering,  by  an  act  of  rather  a  peculiar  nature,  to  render  void  the 
contract  which  has  been  solemnized  in  the  face  of  the  Church  and 
is  binding  in  law.  Of  course,  my  individual  opinion  would  not 
signify  much,  except  so  *far  as  it  would  influence  my  own  t  '73  ] 
conduct,  with  reference  to  the  further  proceeding  with  the  bill.  I 
thought  it  my  duty  to  consult  with  every  one  of  the  noble  Lords 
who  have  attended  to  this  case,  and  whose  opinion  is  of  quite  as 
much  weight  as  any  of  the  law  Lords.  I  have  consulted  Lord 
Denman  ;  I  have  consulted  Lord  Lyndhurst,  and  I  know  my 
Lord  Chancellor's  opinion  from  what  he  has  said  of  the  case, 
though  he  has  not  attended  to  it  so  fully  as  the  others.  My 
Lord  Lykdhurst  has  read  everything  that  was  put  in  evidence 
before  your  Lordships,  and  he  has  a  strong  opinion  in  accordance 
with  mine. 

Under  these  circumstances  it  does  appear  to  me  to  be  unnecessary 
to  call  upon  the  counsel  in  opposition  to  the  bill  to  address  any 
observations  to  the  House ;  because,  assuming  the  case  to  stand  as 
it  now  stands,  as  it  is  represented  by  the  promoters  of  the  bill,  I, 
for  one,  am  not  prepared  to  move  the  second  reading  of  the  bill, 
and  none  of  the  noble  Lords  who  have  heard  the  case  is  prepared 
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[r.r. 


Field's      to  do  80.    I  do  not,  under  these  circamstances,  conceive  that  the 
Annulling    promoters  of  the  bill  would  wish  that  the  time  of  the  House  should 
^^^^-        be  wasted  by  further  proceedihg  with  it. 

The  bill  was  droj>ped  (i). 


1848. 
Aiuf,  1,4. 

Lord 

COTTBXHAM, 

L.C. 

Lord 

Lyndhurst. 

[74] 


[•75] 


BAILLIE  V.  EDWARDS  (£). 

(2  H.  L.  0.  74—87.) 

The  tenant  for  life  of  a  settled  estate  was  a  creditor  of  a  bankrupt  whose 
assets  comprised  a  redeemable  charge  on  the  fee  simple  of  the  settled  pro- 
perty:  Held  (reversing  the  decision  of  Lord  Lyndhurst,  L.  C),  that  the 
tenant  for  life  claiming  to  redeem  the  charge  in  a  suit  commenced  before 
the  bankruptcy  was  entitled  to  set  off  his  claim  on  the  bankrupt's  assets 
against  the  amount  due  on  the  charge  which  had  become  vested  in  the 
assignees  under  the  bankruptcy. 

The  appellant  was,  under  his  father's  will,  dated  in  1793,  tenant 
for  life  of  the  Bacolet  estate,  in  the  island  of  Grenada,  subject  to 
the  payment  of  an  annuity  to  the  testator's  widow,  and  of  legacies 
to  his  five  younger  children,  in  the  event  of  the  insufficiency  of  the 
personal  estate,  which  was  the  case. 

By  an  indenture,  dated  in  1812,  Messrs.  Winter  and  Innes, 
merchants,  in  partnership  in  London,  and  then  consignees  of  the 
Bacolet  estate,  were  appointed  trustees  thereof,  for  the  purpose  of 
regularly  paying  the  annuity  and  interest  on  the  legacies,  and  of 
gradually  reducing  the  principal  of  the  legacies.  They  acted  also 
as  private  agents  and  bankers  to  the  appellant.  Winter  died  in 
1824,  from  which  time  Innes  continued  the  same  connection 
with  the  estate,  and  with  the  appellant,  respectively.  Considerable 
advances  were  made  from  *time  to  time  by  Winter  and  Innes, 
and,  after  Winter*s  death,  by  Innes,  on  account  of  the  estate, 
with  the  express  understanding  that  the  appellant  should  not  be 

the  petitions  of  the  mother  and 
daughter,  together  with  the  evidence 
on  the  trial  of  Burton  for  the  ahduc- 
tion,  were  printed ;  but  no  further 
proceeding  was  taken.  (See  76  Lords' 
Journ.  (for  1846),  pp.  76,  96,  and  303.) 
(2)  The  bankruptcy  in  this  case 
having  occurred  after  the  institution 
of  the  suit  for  redemption  could  not 
deprive  the  plaintiff  of  any  right  in 
the  nature  of  an  equitable  set-off 
which  had  been  already  acquired  by 
him  by  the  institution  of  the  suit. — 
O.  A.  S. 


(1)  Wortham's  Casb. 
A  case,  similar  to  the  above  in  many 
of  its  circumstances,  was  brought 
before  the  House  in  1846,  upon 
petitions  for  leave  to  bring  in  **  A  Bill 
to  dissolve,  rescind,  and  make  void  the 
marriage  of  William  Newnham  Burton 
and  Frances  Louisa  Wortham."  She 
was  entitled  to  real  estate  of  450/.  a 
year,  and  was  only  fourteen  years  of 
age  when  taken  away  from  her  mother, 
a  widow,  by  W.  N.  Burton,  and 
married  to  him  at  Gretna  Green. 
There  was  cohabitation,  and  birth  of  a 
child.    On  Ijord  Brougham's  motion, 
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personally  liable  for  them,  and  that  the  consignees  should  look      Baillie 
for  repayment  to  the  estate  alone.  Edwards. 

A  large  sum  was  claimed  by  Innes  to  be  due  to  him  in  1881,  on 
account  of  the  supplies  furnished  to  the  estate,  and  in  respect  of 
payments  made  by  him  to  the  annuitant  and  legatees,  exceeding 
the  proceeds  of  the  estate.  The  appellant,  on  the  other  hand, 
claimed  a  large  balance  to  be  due  to  him  from  the  firm  of  Winter 
and  Innes,  and  from  Innes,  on  account  of  the  various  dealings  and 
transactions  between  them  and  the  appellant  on  his  separate 
account. 

The  suit,  in  which  this  appeal  arose,  was  instituted  in  1882  by 
the  appellant  and  his  brothers,  who  were  entitled  to  the  reversion 
in  the  Bacolet  estate,  against  Innes  and  the  representatives  of 
Winter  and  others,  for  the  purpose  of  redeeming  the  estate  and 
taking  it  out  of  the  management  of  Innes.  He  was  declared  a 
bankrupt  in  1888,  before  he  put  in  his  answer,  and,  thereupon,  his 
assignees,  Thomas  Palmer  and  Edward  Edwards,  were  made  defen- 
dants to  the  suit  by  supplemental  bill.  In  their  answer  to  the  bill 
they  stated  their  belief  that  the  expenses  in  respect  of  the  estate, 
and  the  payment  made  by  Innes,  greatly  exceeded  the  proceeds 
thereof,  and  that  a  balance  of  9,191Z.  was  due  to  them  as  his 
assignees  in  respect  of  his  advances  towards  the  said  expenses  and 
payments,  and  for  supplies  furnished  by  him  for  the  estate ;  and, 
in  reference  to  allegations  and  charges  in  the  bill,  suggesting  a 
question  of  set-off,  they  said  they  were  informed,  and  they  believed 
that  Innes  was  indebted  in  a  large  sum  to  the  appellant  in  respect 
of  the  dealings  that  *  Winter  and  Innes  (i),  and  Innes  alone,  since  [  *7^  1 
Winter's  death,  had  with  the  appellant,  and  they  submitted  to  the 
Court  whether  Innes,  and  they  in  his  right,  as  his  assignees,  were 
entitled  to  be  paid  the  said  sum  of  9,1912.  until  the  said  sum  due  to 
the  appellant  from  Innes  was  paid  ;  and  they  said  they  heard,  and 
they  believed,  that  the  appellant  was  not  personally  liable  to  Innes 
for  the  said  balance,  and  that  notwithstanding  the  larger  balance 
due  to  the  appellant  from  Innes,  he,  Innes,  was  entitled  to  retain 
the  Bacolet  estate  until  the  said  sum  of  9,1912.  was  paid,  and  they 
submitted  whether  they,  in  his  right,  were  not  so  entitled. 

The  Yice-Ghancbllob  made  a  decree  in  the  cause  in  1884, 
referring  it  to  the  Master  to  take  the  several  accounts  prayed  for 

(1)  The  appellant's  claim  on  the  taking  the  partnership  accounts  :  see 
partnership  of  Winter  and  Innes  was  Winter  v.  Innes,  48  R.  B.  24  (4  My.  & 
settled  in  another  suit  instituted  for      Or.  101). 
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Baillir      by  the  bill,  and  in  taking  such  accounts,  he  was  to  have  regard  to 
Edwards.     &U  8uch  rights,  if  any,  of  lien  and  set-off  as  the  appellant  and  other 
parties  to  the  suit  might  be  entitled  to. 

In  order  to  save  expense  of  part  of  the  accounts,  the  claim  of 
Innes,  and  of  his  assignees,  in  respect  of  his  advances  in  payment 
of  the  charges  on  the  Bacolet  estate  was  adjusted,  by  compromise, 
at  8,000/.,  without  prejudice  to  any  claim  of  lien  or  set-off;  and 
the  Master's  report  that  that  was  a  proper  adjustment,  beneficial 
to  all  parties,  was  confirmed ;  and  it  was  ordered  that  the  assignees 
of  Innes  should  be  entitled  to  the  dividends  to  accrue  due  on  so 
much  of  the  Bank  Annuities  standing  to  the  credit  of  the  cause  as 
was  equivalent  in  value  to  the  sum  of  8,000/.,  but  without  prejudice 
L  *77  ]  to  the  appellant's  claim  of  set-off ;  and  accordingly,  *the  sum  of 
8,920/.,  3/.  per  cent.  Bank  Annuities,  the  agreed  value  of  8,O0OL, 
together  with  183/.  in  cash,  was  ordered  to  be  carried  over  to  an 
account,  entitled  ''  The  contingent  account  of  the  defendants, 
Thomas  Palmer  and  Edward  Edwards,  assignees  of  the  defendant 
Innes,"  with  the  usual  direction  for  investment  and  accumulation 
of  dividends.  (These  Bank  Annuities  were  part  of  a  larger  sum 
of  like  stock  standing  to  the  credit  of  the  cause,  which  arose  from 
compensation  money  paid  in  1886  for  the  slaves,  &c.,  on  the  Bacolet 
estate,  under  the  Act  for  the  Abolition  of  Slavery.) 

The  Master,  by  bis  general  report  in  1841,  found  the  sum  of 
11,8842.  to  be  due  to  the  appellant  in  respect  of  the  separate  dealings 
and  transactions  between  him  and  Innes,  but  he  was  of  opinion 
that  the  appellant  had  no  right  to  set-off  that  sum,  or  any  part  of 
it,  against  the  debt  due  to  the  assignees  of  Innes  from  the  Bacolet 
estate. 

To  this  report  exceptions  were  filed  by  the  appellant,  on  the 
ground  that  the  Master  ought  to  have  reported  in  favour  of  his 
claim  of  set-off.  The  Yice-Ghancelloii,  upon  the  hearing  of  the 
exceptions,  and  of  the  cause  on  further  directions  at  the  same  time, 
made  an  order,  dated  the  15th  of  July,  1842,  overruling  the  excep- 
tions, with  costs,  and  declaring  on  the  further  directions  that  the 
sum  of  10,460/.  and  upwards,  then  standing  to  the  credit  of  the 
cause,  to  **  The  contingent  account  of  Palmer  and  Edwards,  assignees 
of  Innes,"  which  sum  was  produced  by  the  said  sum  of  8,920/. 
Bank  Annuities,  and  the  accumulation  and  investment  of  the 
dividends  thereof — belonged  to  Palmer  and  Edwards  as  assignees 
of  Innes. 

That    Older    was    aflSnned,    on    appeal,    by    Lord    Chancellor 
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•Ltndhurst,  by  an  order  dated  the  7th  of  May,  1845,  dismissing      Bailuk 
the  appeal,  with  costs.  Edwards. 

This  appeal  was  brought  against  both  the  orders.  [  *78  ] 

Mr.  Bethell  and  Mr.  Wood,  for  the  appellant,  contended  that 
he  had  a  clear  right  to  redeem  his  life  interest  in  the  Bacolet  estate 
from  the  lien  of  Innes,  with  the  money  which  Innes  owed  him. 
That  right  was  not  abandoned  or  in  the  least  degree  afifected  by  the 
contract  that  the  appellant  shoald  not  be  personally  liable  to  Innes 
for  his  advances.     ♦     *     ♦ 

It  may  be  admitted  that  the  appellant's  claim  of  set-off  cannot  be  [  79  ] 
supported  on  the  strict  legal  principles  of  set-off,  in  respect  of 
mutual  debts  and  demands ;  but  the  right  of  Innes  to  charge  the 
appellant's  life  estate,  and  the  appellant's  right  as  against  Innes,  to 
direct  payment  of  the  charge  out  of  what  was  due  from  him  to  the 
appellant  on  his  private  account,  constitute  a  state  of  circumstances 
BufiScient  to  maintain  the  appellant's  claim  in  the  nature  of  an 
equitable  set-off.  [On  this  point  they  cited  Piggott  v.  Williams  (i), 
Williams  v.  Varies  (2),  and  some  Irish  cases.] 

Mr.  J.  Parker,  and  Mr.  Roundell  Palmei',  for  the  respondents  :        [  so  ] 

The  advances  made  by  Innes,  in  respect  of  the  Bacolet  estate, 
were  charges  on  that  estate,  and  are  not  liable  to  be  set-off  at  law 
or  in  equity  against  the  sum  found  due  to  the  appellant  from  Innes 
on  private  dealings  and  transactions  between  them.  It  is  essential 
to  Jhe  doctrine  of  set-off  that  there  should  be  cross-demands 
between  persons  mutually  indebted,  and  that  the  right  of  set-off 
should  be  mutual.  It  is  not  necessary  to  cite  cases  to  support  that 
doctrine.  There  was  no  mutual  demand  or  mutual  debt  in  this 
case.  The  appellant  was  not  personally  liable  to  Innes  for  the  debt 
due  to  Innes,  in  respect  of  his  advances  as  trustee  and  consignee  of 
the  estate ;  the  estate  was  his  only  security ;  but  Innes  was 
personally  liable  to  the  appellant  for  the  debt  due  on  the  separate 
account.    ♦     ♦    * 

Mr.  Bethelly  in  reply,  insisted  that  a  clear  case  of  set-off  was        [  si  ] 
established  for  the  appellant   His  bill  put  it  thus:  ''give  me  up  my 
estate,  and  retain  out  of  my  funds  in  your  hands,  what  is  due  to  you 
from  it.'* 

LoBD  Lykdhubst  : 

If  he  had  a  right  to  set  off  one  debt  against  the  other,  there 
(1)  22  B.  B.  248  (6  Madd.  95).  (2)  29  E.  B.  138  (2  Sim.  461). 
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Baillte      would  be  an  end  of  the  question.     The  question  is  whether  he  had 

EDWARDa     Buch  a  right.     If  an  action  had  been  brought  by  the  appellant 

against  Innes,   Innes  could    not    have  set  off  against  the  debt 

claimed  in   that  action  the  8,000!.  found  due  to  him  from  the 

estate. 

Mr.  Bethi'U : 

Certainly  not;  because  that  would  be  a  personal  action,  and  there 
was  no  personal  liability  from  the  appellant  to  him. 

[  82  ]        The  Lord  Chancellor  : 

The  question  is,  whether  the  appellant,  having  a  sum  of  money 
due  to  him,  has  a  right  to  say  to  his  debtor,  the  creditor  of  the 
estate,  "  Take  the  8,000Z.  out  of  the  money  you  owe  me." 

Lord  Lyndhurst  : 

Suppose  we  are  of  opinion  that  the  exceptions  to  the  report  should 
be  allowed,  then  what  shape  does  the  case  take  ? 

[After  some  discussion  upon  the  point  whether  there  was  any 
matter  for  a  reference  back  to  the  Master,  the  report  continues  as 
follows :] 

[84]  Mr.  Parker: 

[  'ss  ]  After  the  information  your  Lordships  ♦have  given,  I  do  not  ask 

any  reference  back  to  the  Master. 

The  Lord  Chancellor: 
You  take  the  stock  in  full  payment  of  your  debt. 

Mr.  Bethell : 
They  (respondents)  wipe  off  8,000Z.  out  of  the  11,884Z.,  in  full 
payment  of  their  debt. 

Mr.  Parker: 
They   (appellant)  take  the  stock   as   it  now   stands,   with   the 
dividends  which  accrued  upon  it. 

Mr.  Bethell : 
We  take  the  whole  of  it — 

The  Lord  Chancellor: 

Do  you  claim  to  have   restored   to   you   the  dividends  of   the 
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8,000/.,  between  the  times  of  the  filing  of  the  bill  and  of  the      baillib 
investment  ?  Edwards. 

Mr.  Bethell: 

Yes,  certainly ;  because  the  debt  of  8,000Z.,  for  securing  which 
that  sum  of  stock  was  set  apart,  is  now  considered  as  paid  by  an 
equal  sum  out  of  the  11,884{.  due  to  us. 

The  Lord  Chancellor: 

You  say,  and  I  think  properly  say,  that  you  have  a  right  to 
consider  the  debt  was  paid  when  you  filed  your  bill.  Then  that 
fund,  now  existing,  represents  not  only  the  mortgage  fund,  but  a 
portion  of  the  interest  which  accrued  between  the  filing  of  the  bill 
and  the  investment. 

Mr.  Bethell : 

It  is  in  this  way.  In  1837  we  wanted  to  know  the  full  amount 
of  what  was  due  to  the  mortgagee ;  it  was  found  to  be  8,000Z.,  both 
principal  and  interest ;  and  a  large  sum  of  money  had  been  paid 
into  Court,  arising  from  the  slaves  compensation;  the  assignees 
said,  *'  we  require  to  have  security  for  this  8,000Z."  We  said,  "  we 
will  give  security, — take  a  part  of  the  fund  in  Court,  and  let  it  be 
invested  and  held  for  your  security.*'  The  fund  in  Court,  therefore, 
was  a  security  for  the  8,000/. 

The  Lord  Chancellor: 

There  can  be  no  especial  ^matter  for  a  reference  back  to  the       [  *86  ] 
Master.     There  will  be  a  declaration  that  the  plaintiff  had  a  right 
to  pay  the  mortgage  debt  out  of  the  money  due  to  him  from  Innes ; 
then  that  being  so,  of  course  the  order  will  be  merely  to  restore  the 
estate. 

(After  some  discussion  between  their  Lordships  and  the  counsel 
on  both  sides,  on  the  form  of  order  proposed  and  read  by 
Mr.  Bethell) 

The  Lord  Chancellor: 

The  order  will  be,  to  reverse  the  two  orders,  and  allow  the 
exceptions  to  the  Master's  report. 

Mr.  Bethell  : 

And  direct  the  costs  paid  by  the  appellant  to  be  repaid ;  there  can 
be  no  objection  to  that  on  the  other  side. 

B.R, — VOL.  LXXXI.  4 
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The  Lobd  Chancellor: 

They  would  be  entitled  to  the  costs  of  suit  as  mortgagee.     There 
is  no  doubt  what  is  the  right  order  to  be  made. 

[The  form  of  the  order  is  given  in  the  original  report.] 


1847. 

A/tril  22. 

May  17.: 

1848. 
Av^.  4. 

Lord 

COTTKNHAM, 

L.C. 

Lord 

Bbougham. 

[88] 


[•89] 


8AWARI)  V.  McDonnell. 

(2  H.  L.  0.  88—107 ;  S.  C.  12  Jur.  685.) 

R.  P.,  being  entitled  to  one-third  share  of  real  and  personal  estates, 
settled  that  share  upon  her  marriage,  with  a  power  of  appointment  to  her- 
self (in  events  that  happened)  over  one-third  part  thereof,  by  deed  or  will, 
and  over  the  other  two-third  parts  by  will,  subject  to  the  husbaud^s  life 
interest  therein,  and  in  default  of  issue  of  the  marriage.  B.  P.  becoming: 
entitled  to  a  moiety  of  another  third  share  of  the  same  estates,  settled  it  to 
such  uses  as  she  should  appoint,  subject  to  the  husband's  life  interest. 
There  was  one  child  of  the  marriage. 

B.  P.  by  her  will  devised,  bequeathed,  and  appointed  "  all  that  one-third 
part  of  her  real  and  personal  estates,  over  which  she  had  a  disposing^ 
power/'  upon  trust,  immediately  after  her  death  to  raise  a  sum  of  500/. ; 
and  **  as  to  the  residue  of  the  said  one-third  part,  and  the  remaining  two- 
third  parts,"  she  gave  the  same  to  her  husband  for  life,  remainder  to  her 
infant  son,  and  his  heirs ;  but  in  case  he  should  die  under  twenty-one, 
without  issue,  she  directed  the  residue  of  the  said  one-third  part  to  bo  sold, 
for  payment  of  an  annuity  and  legacies  given  by  her  will, — the  annuity  to 
be  payable  upon  the  son's  death,  and  the  legacies  as  soon  as  the  said  one- 
third  part  could  be  sold ;  and  as  to  the  remaining  two-third  parts,  subject 
to  her  husband's  life  interest,  she  gave  and  appointed  them  to  her  sister 
absolutely.  The  son  survived  the  testatrix,  and  died  under  twenty-one 
without  issue : 

Held,  that  the  appointment  of  the  **  one- third  part"  for  payment  of  the 
annuity  and  legacies,  extended  only  to  one-third  of  R.  P.'s  original  third 
share,  and  to  one- third  of  her  moiety  of  the  other  third  share. 

2.  That  the  annuity  and  legacies  became  payable  on  the  death  of  the  fon, 
with  interest  on  the  legacies  from  that  time. 

«3.  That  the  will  did  not  affect  the  husband's  rights  under  the  settlement, 
and  no  case  of  election  was  raised  against  him. 

Khoda  Prothero,  before  her  marriage  with  Colonel  William 
Pearce,  in  February,  1826,  was,  under  the  *  wills  of  Thomas 
Prothero,  her  father,  and  Samuel  Browne  Prothero,  her  brother, 
and  by  various  conveyances,  and  in  the  events  which  had  happened, 
entitled  in  possession  to  one  equal  undivided  third  part  or  share  of 
all  their  real  and  personal  estates.  The  other  two  undivided  third 
parts  or  shares  belonged  to  her  two  sisters,  Mrs.  McDonnell  and 
Mary  Prothero. 

By  articles  in  writing,  dated  the  1st  of  February,  1826,  entered 
into  prior  to  the  said  marriage,  between  the  said  William  Pearce  of 
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the  first  part,  Bhoda  Prothero  of  the  second  part,  and  Thomas      Saward 
Oakley  and  William  Addams  Williams  of  the  third  part,  it  was   moDonnell. 
agreed  that  the  said  one-third  share  should  be  settled  upon  trusts, 
as  therein  mentioned. 

By  an  indenture  of  release,  dated  the  18th  of  May,  1826  (grounded 
on  a  lease,  dated  the  12th)  and  made  between  W.  Pearce  and  Bhoda, 
then  his  wife,  of  the  one  part,  and  Oakley  and  Williams  of  the  other, 
after  reciting  the  said  articles,  it  was  witnessed  that,  in  pursuance 
thereof,  and  in  consideration  of  the  said  marriage,  W.  Pearce  and 
Bhoda  his  wife  conveyed  all  that  one  equal  third  part  or  share,  and 
all  other  share  and  interest  (if  any)  of  which  she  was  seised  or  to 
which  she  was  in  anywise  entitled  at  the  time  of  the  execution  of 
the  said  articles  and  of  her  marriage,  of  and  in  the  freehold  estates 
in  the  first  part  of  a  schedule  thereto  mentioned ;  and  also  of  and 
in  all  other  freehold  hereditaments  whereof  or  whereto  she  was,  at 
the  time  aforesaid,  seised  or  entitled  for  any  estate  in  possession, 
reversion,  or  expectancy,  to  Oakley  and  Williams,  their  heirs  and 
assigns  (subject  to  all  charges  affecting  the  same)  upon  the  trusts 
thereinafter  mentioned :  And  W.  Pearce  thereby  covenanted,  for 
himself  and  his  said  wife,  to  levy  a  fine  of  her  share  of  the  freehold 
premises  (which  was  afterwards  *levied),  and  to  surrender  her  [•so] 
third-part  of  the  copyhold  premises  (mentioned  in  the  second  part 
of  the  said  schedule),  to  the  uses  of  the  said  trustees,  and  on  the 
same  trusts  :  And  he  and  his  wife  thereby  assigne  1  all  her  personal 
estate  to  which  she  was  entitled  at  the  time  of  her  marriage,  under 
the  wills  of  her  father  and  brother,  or  otherwise,  unto  Oakley  and 
Williams,  their  executors,  &c.,  upon  the  trusts  thereinafter  men- 
tioned :  And  it  was  declared  that  they  should  stand  seised  of  the 
said  one  equal  third-part  or  share  of  the  said  freehold  and  copyhold 
premises,  upon  trust,  as  to  such  parts  thereof  as  were  agreed  to  be 
sold,  to  complete  or  abandon  the  contracts  for  them,  and,  as  to  the 
remainder,  and  also  such  parts  as  were  comprised  in  the  contracts 
for  sale,  if  they  should  be  abandoned,  to  concur  with  the  persons 
for  the  time  being  entitled  to  the  other  two  third  parts,  in  making 
partition  of  the  same,  or  selling  or  mortgaging  them,  and  to  hold 
the  monies  to  be  raised  by  partition,  sale,  or  mortgage,  and  to  arise 
from  the  said  personal  estate,  upon  such  trusts  as  should  be  declared 
concerning  the  same  respectively  by  another  indenture. 

By  that  other  indenture,  dated  the  same  18th  of  May,  and  made 
between  the  same  parties,  after  reciting  to  the  effect  aforesaid,  it 
was  declared  that  Oakley  and  Williams,  their  heirs,  executors,  <fcc., 

4—2 
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sawabd  should  Bland  possessed  of  the  monies  to  arise  by  partition,  sale,  or 
McDowNKLT..  mortgage  of  Bhoda  Pearce's  said  one  third  share  of  the  said  real 
estates,  and  to  be  received  from  the  said  personal  estate,  on  trast 
to  vest  the  same  in  lands,  or  on  Government  or  real  securities,  and 
settle  the  same  to  such  uses  as  W.  Pearce  and  Bhoda  his  wife 
should  jointly  appoint,  and  in  default  of  such  joint  appointment, 
[  '^i  ]  "then,  as  to  one  equal  undivided  third  part  or  *8hare  of  and  in  the 
same  premises,"  to  such  uses  as  Bhoda  Pearce  should  by  deed  or 
will  appoint ;  "  and  as  to  the  other  or  remaining  two  undivided 
third  parts  or  shares,"  and  also  as  to  the  said  one  third  part,  in 
default  of  such  last  mentioned  appointment,  to  the  use  of  W.  Pearce 
during  his  life  or  until  his  insolvency ;  with  remainder,  in  case  of 
the  determination  of  W.  Pearce's  estate  therein  during  his  life  and 
the  life  of  his  said  wife,  to  the  said  trustees,  for  her  separate  use 
during  the  life  of  W.  Pearce ;  with  remainder  after  his  death  to  the 
use  of  the  said  Bhoda  for  life  if  she  survived ;  with  remainder  to 
their  children,  as  therein  mentioned ;  and  if  there  should  be  but 
one  child,  then,  as  to  the  entirety  of  the  said  messuages  and  other 
hereditaments,  to  the  use  of  such  only  child,  and  his  or  her  heirs 
or  assigns ;  with  remainder,  in  default  of  such  issue,  to  Bl)oda  in 
fee,  in  case  she  survived  her  said  husband,  but  if  she  should  die  in 
his  lifetime,  then  to  such  uses  as  she  should  by  will  appoint ;  with 
remainder  to  her  right  heirs. 

No  partition  or  sale  was  made  of  the  real  estates. 
Mary  Prothero  (sister  of  Bhoda  Pearce)  died  in  February,  1826, 
having  by  her  will,  dated  the  Ist  of  that  month,  given  and  devised 
all  her  real  estate  to  the  said  Addams  Williams  (whom  she  appointed 
her  executor)  for  the  term  of  five  hundred  years ;  upon  trust,  by 
sale  or  mortgage,  to  raise  thereout  and  out  of  her  personal  estate 
the  sums  of  5,0001.,  760/.,  and  2,000i.,  for  purposes  therein  men- 
tioned, and,  subject  to  the  said  term  and  the  trust,  she  devised  all 
her  real  estate  to  her  sisters,  Ann  McDonnell  and  Bhoda  Pearce 
(then  Bhoda  Prothero),  their  heirs  and  assigns,  as  tenants  in 
common ;  and  as  to  her  personal  estate,  she  gave  SOOl.  to  Bhoda 
Pearce,  and  the  residue  to  her  and  Ann  McDonnell. 
[  92  ]  W.  Pearce  and  Bhoda  his  wife,  and  F.  McDonnell  and  Ann  his 

wife,  levied  a  fine  unto  John  Williams,  of  the  real  estates  so  devised 
by  Mary  Prothero :  And  by  an  indenture  dated  the  1st  of  August, 
1826,  made  between  W.  Pearce  and  wife  of  the  one  part,  and 
J.  Williams  of  the  other,  it  was  declared  that  the  fine  should 
enure,  as  to  the  moiety  of  Bhoda  Pearce  in  these  estates,  to  such 
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uses  as  W.  Pearce  and  Bhoda  his  wife  should  jointly  appoint ;  and  Bawabd 
in  default  of  such  appointment,  to  the  use  of  W.  Pearce  for  his  McDonnell. 
life,  and  after  his  death,  to  the  use  of  Bhoda  his  wife  for  her 
life ;  with  remainder  to  such  uses  as  she  should  hy  deed  or  will 
appoint ;  and  in  default  of  such  appointment,  to  the  use  of  her 
right  heirs.  The  property  comprised  in  this  indenture  consisted 
of  one  equal  sixth  part  of  the  real  estates  of  Thomas  and  Samuel 
B.  Prothero. 

The  joint  powers  of  appointment  reserved  to  W.  Pearce,  and 
Bhoda  his  wife,  by  the  deeds  of  the  18th  of  May  and  1st  of  August, 
1826,  were  never  exercised. 

Bhoda  Pearce  died  in  September,  1827,  leaving  William  Prothero 
Pearce,  her  only  child  and  heir-at-law.     By  her  will  (after  stating 
that  she  did  thereby,  in  pursuance  of  the  powers  in  her  vested  by 
the  said  two  indentures,  and  of  all  other  powers  in  her  vested  or  in 
anywise  enabling  her  in  that  behalf,  and  in  exercise  and  execution 
thereof,  declare  her  last  will)  she  gave,  devised,  and  bequeathed, 
limited  and  appointed,  "all  that  one-third  part"  of  her  messuages, 
hereditaments,  and  premises,  ''  and  also  all  that  one-third  part "  of 
her  personal  estate  and  effects,  unto  the  said  William  Addams 
Williams,  his  heirs,  executors,  JSlc,  upon  trust,  immediately  after 
her  death,  by  sale  or  mortgage  '*  of  all  or  any  *part  of  the  said  one       [  *^3  ] 
third  of  her  real  and  personal  estate,  over  which  she  had  a  dis- 
posing power,*'  to  raise  the  sum  of  500/.,  and  pay  the  same  to  her 
husband,  for  the  purpose  therein  mentioned;  and  after  the  payment 
thereof,  *'  then  as  to  the  residue  of  the  said  one-third  part  of  her 
real  and  personal  estate,  and  also  as  to  the  remaining  two-third 
parts  thereof,"  subject  as  thereinafter  mentioned,  she  limited  and 
appointed,  gave,  devised,  and  confirmed  the  same  unto  her  said 
husband,  to  hold  to  him  and  his  assigns  for  his  life ;  and  after  his 
death,  she  gave,  devised,  and  bequeathed,  limited  and  appointed 
the  said  messuages,  hereditaments,  premises,  and  real  estate,  and 
all  her  personal  estate  and  effects,  unto  her  infant  son  W.  Prothero 
Pearce,  to  hold  to  him,  his  heirs,  and  assigns ;  provided,  neverthe- 
less, that  in  case  of  his  death  during  her  lifetime,  or  before  he 
shoald  attain  the  age  of  twenty-one  years,  without  leaving  issue, 
then  as  to  one-third  part  of  the  said  messuages,  hereditaments,  and 
premises  which  she  had  devised  and  bequeathed  unto  W.  Addams 
Williams  in  trust  as  aforesaid,  and  subject  thereto,  she  directed 
that  the  said  one-third  part,  or  so  much  thereof  as  might  remain 
after  raising  the  600/.,  might  be  sold,  and  that  the  monies  arising 
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SAWABD      therefrom  might  be  received  by  W.  Addams  Williams,  and  be  by 
McDoNNKi.L.   bim  applied  in  discharge  of  the  annuity  and  legacies  thereinafter 
by  her  given.     The  testatrix  then  gave  and  bequeathed  unto  her 
mother,  for  her  life  for  her  separate  use,  an  annuity  of  100/.,  to  be 
paid  quarterly,  the  first  payment  to  be  made  on  the  first  quarter- 
day  next  after  the  death  of  her  said  infant  son ;  and  she  directed 
that  the  sum  of  2,000  guineas,  part  of  the  monies  to  arise  by  the 
sale  before  by  her  directed  to  be  made,  be  vested  in  Government  or 
[  *9*  ]       real  security,  to  pay  the  *said  annuity ;  and  after  the  death  of  her 
mother,  she  gave  the  2,000  guineas  to  one  Thomas  Frothero  abso- 
lutely.   And  she  bequeathed  to  the  appellant,  Michael  Saward,  the 
sum  of  1,000  guineas,  unto  Ann  Lewis  lOOZ.,  unto  W.  Addams 
Williams  100/.,  and  unto  her  said  husband  2,500/.,  which  said 
annuity  and  legacies  she  directed  should  be  paid  by  her  executor 
as  soon  as  the  "said  one-third  part  of  her  said  real  and  personal 
estates  could  be  sold  and  disposed  of,  and  the  monies  arising  there- 
from could  be  received; "  but  if  such  monies  should  prove  insufficient 
to  pay  the  annuity  and  legacies,  she  directed  that  the  same  should 
be  abated  equally  in  proportion :  And  "  as  to  the  remaining  two- 
third  parts  of  her  said  real  and  personal  estate,  subject  to  her  said 
husband's  life  estate  therein,"  she  directed  and  appointed,  gave, 
devised  and  bequeathed  the  same  to  her  sister  Ann  McDonnell,  wife 
of  F.  McDonnell,  her  heirs,  executors,  &c.     And   the  testatrix 
declared  her  will  to  be  that  in  case  her  said  infant  son  should 
survive  her  and  live  to  attain  the  age  of  twenty-one  years,  then, 
after  raising   the  500/.  for  her  husband  as  before  directed,  she 
revoked  the  appointment  of  the  residue  of  the  said  one-third  of 
her  real  and  personal  estate,  and  the  annuity  and  legacies  directed 
to  be  paid  therefrom,  and  also  the  appointment  and  devise  of  the 
remaining  two-third  parts  of  her  said  estates  to  Ann  McDonnell, 
and   she  confirmed   the   estates   and   interests   before   appointed, 
devised,  and  bequeathed  to  her  husband  for  his  life,  and  after 
his  decease  to  her  said  son,  his  heirs,  executors,  &c. 

W.  Addams  Williams,  who  was  appointed  sole  executor  in  the  will, 
having  renounced  probate,  administration  with  the  will  annexed  was 
granted  to  W.  Pearce,  the  husband  of  the  testatrix. 
[  95  ]  W.  Prothero  Pearce,  the  son,  died  in  1828,  at  the  age  of  four  or 

five  months,  leaving  the  said  Ann  McDonnell,  his  heiress-at-law, 
who  was  also  the  heiress-at-law  of  Mrs.  Pearce. 

By  an  indenture  dated  in  June,  1832,  the  legacy  of  1,000  guineas 
given  by  the  said  will  to  Michael  Saward  was  assigned  to  Thomas 
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Weatherall  and  Thomas  Welch,  upon  certain  trusts,  for  the  benefit     saward 
of  Saward  and  his  wife  and  their  children.  McDonkbll. 

The  bill,  which  led  to  this  appeal,  was  filed  in  1888  by  Saward 
and  his  wife,  and  the  said  trustees,  against  the  said  F.  McDonnell 
and  Ann  his  wife,  W.  Pearce,  T.  Oakley,  W.  Addams  Williams,  and 
others,  as  defendants  thereto.  The  bill,  after  stating  the  said 
several  indentures,  and  will,  and  other  matters  before  mentioned, 
made  a  case  to  the  effect  that  the  legacies  given  by  the  will  were 
thereby  charged  on  one-third  of  all  the  real  and  personal  estates  of 
the  testatrix,  and  prayed  (amongst  other  things)  that  the  will  and 
appointment  of  Bhoda  Pearce  might  be  established,  and  the  trusts 
thereof  carried  into  execution ;  and  that  an  account  might  be  taken 
of  what  was  due  to  the  plaintiffs  on  account  of  the  legacy  of  1,000 
guineas ;  and  that  an  account  might  also  be  taken  of  the  real  and 
personal  estates  which  passed  by  the  said  will  or  appointment,  and 
what  part  thereof  had  been  possessed  by,  or  by  the  order  or  for  the 
use  of,  the  defendants,  F.  McDonnell,  W.  Pearce,  T.  Oakley,  and 
W.  Addams  Williams,  or  any  of  them,  and  of  the  rents,  profits,  and 
interest  thereof,  which  had  accrued  since  the  death  of  W.  Prothero 
Pearce,  and  what  parts  thereof  had  been  possessed  or  received  by, 
or  by  the  order  or  for  the  use  of,  the  said  defendants  or  any  of 
them ;  and  that  they  might  be  ^decreed  to  pay  what  should  be  [  *86  ] 
found  due  from  them  respectively ;  and  that  the  said  one-third  part 
or  share  of  Bhoda  Pearce  of  the  said  real  and  personal  estates 
might  be  sold,  and  that  the  sum  found  due  on  account  of  the 
legacy  of  1,000  guineas  and  the  interest  thereon  might  be  paid  to 
the  plaintiffs  Weatherall  and  Welch,  upon  the  trusts  of  the  settle- 
ment made  on  the  marriage' of  the  plaintiffs  Michael  Saward  and 
Harriette  his  wife. 

F.  McDonnell  and  his  wife,  by  their  answer  to  the  bill,  said 
certain  accounts  relating  to  the  trust  property  had  been  settled  by 
and  between  them  and  W.  Pearce  and  Bhoda  his  wife,  and  others ; 
and  that  in  August,  1880,  W.  Pearce  agreed  to  sell,  and  by  inden- 
tures  of  that  date,  did,  in  consideration  of  8,500Z.,  convey  and 
assign  all  his  estate  and  interest  in  the  real  and  personal  estates, 
late  belonging  to  Bhoda  Pearce,  deceased,  (except  certain  trifling 
articles)  unto  F.  McDonnell.  They  submitted  to  the  judgment  of 
the  Court  the  construction  and  effect  of  the  said  indentures  of  May 
and  August,  1826,  and  of  the  said  appointment  of  Bhoda  Pearce ; 
and  also,  whether  the  legacy  of  1,000  guineas  became  payable  at  the 
death  of  W.  Prothero  Pearce,  or  only  at  the  death  of  W.  Pearce. 
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Saward  W.  PearcG,  by  his  answer,  stated  that  he  claimed  no  right  or 

McDoNNKLL.   interest  in  the  said  trust  property,  he  having  disposed  of  all  his 
interest  therein  to  the  other  defendants. 

The  cause  was  heard  by  the  Master  of  the  Rolls  in  December, 

1838,  when  his  Lordship  declared  that  the  appointment  of  Bboda 
Pearce  extended  over  one-third  part  of  the  whole  of  the  property 
included  in  the  indentures  of  the  13th  of  May  and  1st  of  August, 

[  ♦97  ]  1826 ;  that  the  legacies  and  annuity  given  ♦and  bequeathed  by  the 
will  of  Rhoda  Pearce,  became  payable  on  the  death  of  her  son 
W.  Prothero  Pearce,  and  that  W.  Pearce,  her  husband,  having 
elected  to  take  under  her  will,  was  bound  to  confirm  it.  And  it 
was  referred  to  the  Master  to  take  an  account  of  the  legacies  given 
by  the  said  will,  and  compute  interest  thereon  at  41.  per  cent,  from 
the  end  of  a  year  from  testatrix's  death,  and  also  to  take  an  account 
of  the  arrears  of  the  annuity  given  by  the  will  from  the  death  of 
the  testatrix's  infant  son.  And  it  was  referred  to  the  Master  to 
inquire  and  state  to  the  Court  of  what  the  property  consisted  which 
was  subject  to  the  said  appointment,  having  regard  to  the  above 
declaration,  and  what  had  been  received  in  respect  thereof  by 
F.  McDonnell  and  the  other  defendants,  or  any  of  them :  and  the 
Master  was  also  to  inquire  and  state  whether  the  said  one-third 
part  was  subject  to  any,  and,  if  any,  what  charges,  and  in  whom 
such  charges  were  vested.  The  consideration  of  further  directions 
and  of  the  payment  of  plaintiff's  costs  was  reserved. 

F.  McDonnell  and  Ann  his  wife,  W.  Pearce,  and  other  defendants 
in  the  cause,  appealed  to  the  Lord  Chancellor  against  so  much  of 
the  decree  as  declared  that  the  appointment  of  Rhoda  Pearce 
extended  over  one-third  of  the  whole  of  the  property  included  in 
the  indentures  of  the  13th  of  May  and  1st  of  August,  1826,  and 
that  W.  Pearce  having  elected  to  take  under  her  will,  was  bound  to 
confirm  it,  and  as  directed,  the  Master  to  compute  interest  on  the 
legacies  given  by  Rhoda  Pearce,  at  the  rate  of  41.  per  cent,  per 
annum,  from  the  end  of  one  year  from  her  death,  and  as  directed 
[  *98  ]  the  Master  to  inquire  and  state  of  what  the  *property  consisted 
which  was  subject  to  the  said  appointment,  having  regard  to  the 
said  declaration. 

The  Lord  Chancellor,  on  the  rehearing  of  the  cause  in  June, 

1839,  ordered  that  the  said  decree  be  varied  by  a  declaration  that 
the  appointment  or  will  of  Rhoda  Pearce  extended  only  over  the 
one-third  part  of  her  property  comprised  in  the  settlement  of  the 
13th   of  May,  1826,  over  which  one-third   she   had  a  power  of 
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appointment  expressly  reserved  to  her  by  the  said  settlement ;  and      Saward 

also  over  the  whole  of  her  property  comprised  in  the  indenture  of  mcDonnbll. 

the  Ist  of  Angast,  1826,  subject  nevertheless  to  the  estate  for  life 

reserved  to  her  husband,  W.  Pearce,  in  the  property  comprised  in 

the  last  mentioned  settlement ;  and  that  the  annuity  and  legacies 

were  charged  on  one-third  only  of  the  property  so  appointed ;  and 

by  striking  out  so  much  of  the  decree  as  regarded  the  election  of 

the  husband ;  and  also  by  directing  that  the  interest  on  the  legacies 

bequeathed  by  Blioda  Pearce  should  be  computed  from  the  death 

of  W.  Prothero  Pearce,  with  other  directions  consequential  to  the 

said  declaration.    ♦     *     ♦ 

The  appeal  was  brought  against  so  much  of  the  decree  as  pro- 
posed the  alterations. 

Mr.  Kindersley  and  Mr.  Torriano,  for  the  appellants :  [  99  ] 

*  *  In  the  events  which  happened,  and  which  were  provided 
for  in  the  indentures  of  settlement,  Mrs.  Pearce  had  power,  first, 
under  the  indenture  of  the  18th  of  May,  1826,  to  appoint,  by  deed 
or  will  immediately,  one-third  of  her  share,  that  is,  one-ninth  of 
the  whole  of  the  real  and  personal  estates,  formerly  of  Thomas  and 
Samuel  B.  Prothero,  and  the  remaining  two-thirds  of  her  share, 
equal  to  two-ninths  of  the  whole  of  the  said  estates,  subject  to  the 
life  interest  given  by  that  indenture  to  her  husband.  *She  had  [  •lOO  ] 
also  power  under  the  indenture  of  the  1st  of  August,  1826,  to 
appoint  a  moiety  of  Mary  Prothero's  third  share — equal  to  one- 
sixth  of  the  whole  of  the  same  real  and  personal  estates, — subject 
to  her  husband's  life  estate  therein  under  the  indenture  of  the 
13th  of  May.  That  being,  upon  the  plain  construction  of  these 
instruments,  the  extent  of  the  powers  thereby  reserved  to  Mrs. 
Pearce,  it  became  necessary  in  the  next  place,  to  examine  the  will, 
and  see  whether  she  did  not  thereby  exercise  the  powers  to  their 
full  extent.  There  could  be  no  doubt  that  she  intended  to  do  so. 
It  could  not  be  supposed  that  she  would  charge  the  annuity  for  her 
mother,  and  the  legacies  for  the  appellant  and  for  her  husband  and 
others,  on  property  manifestly  insufficient,  when  she  had  power 
over  property  fully  adequate,  consisting,  altogether,  of  the  moiety 
of  the  large  real  and  personal  estates  of  her  father  and  brother. 
The  contrary  construction  is  erroneously  inferred  from  some  forms 
of  expression  used  by  the  testatrix.  By  the  expression  in  her  will, 
"all  that  one-third  part  of  my  real  and  personal  estate,  over  which 
I  have  any  disposing  power,"  on  which  the  respondents  rely,  she 
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sawabd  must  be  understood  as  meaning  one-third  of  the  whole  of  the  real 
McDonnell.  ^^^  personal  estate,  in  which  she  had  an  interest  under  the  inden- 
tures of  May  and  August,  1826,  and  not  one-third  of  the  one-third 
of  the  estates  comprised  in  the  indenture  of  May.  And  in  speaking 
of  "the  remaining  two-third  parts  thereof,"  she  must  be  under- 
stood to  refer  to  the  entire  residue,  after  the  application  of  one- third 
of  the  real  and  personal  estates  over  which  she  had  power  of 
appointment,  and  not  as  intending  to  speak  of  only  that  portion 
over  which  she  had  such  power  under  the  indenture  of  the  1st  of 
August. 
[  101  ]  The  petition  of  appeal  also  complained  of  that  part  of  the  Lord 

Chancbllor's  decree,  which  declared  that  no  case  of  election  was 
raised  on  the  will  against  the  husband.  The  appellants  on  further 
consideration  were  disposed  to  submit  to  the  Lord  Chancellor's 
striking  out  that  passage  from  the  decree  of  the  Master  of  the 
Rolls  ;  they  complained  only  of  so  much  of  his  Lordship's  decree 
as  declared  that  the  appointment  in  favour  of  the  legatees  extended 
to  one-ninth  part  only  of  the  property  comprised  in  the  indenture 
of  May,  1826,  and  not  to  one-third,  as  was  held  by  the  Master  of 
THE  Rolls — that  was  the  substance  of  the  difference  between  the  two 
decrees — they  also  acquiesced  in  the  direction  that  the  interest 
on  the  legacies  should  be  computed  from  the  death  of  W.  Prothero 
Pearce. 

(The  Lord  Chancellor  observed  that  there  was  a  rehearing  of 
the  appeal  before  him  on  the  minutes.  He  was  of  opinion  that 
the  power  of  appointment  could  only  operate  on  one-ninth  of  the 
whole  property,  and  lie  explained  to  the  parties  that  the  Master 
OF  THE  Rolls  must  have  meant  that.  The  appellants,  on  seeing 
him  concurring  in  the  decree  of  the  Master  of  the  Rolls,  then 
said  they  were  entitled  to  more  than  either  of  the  decrees  gave 
them. 

Mr.  Turner,  counsel  for  the  respondents,  said,  they  always 
understood  his  Lordship's  decree  to  be  that  only  one-ninth  of  the 
property  comprised  in  the  deeds  of  May,  1826,  was  appointed  to 
pay  the  annuity  and  legacies. 

Mr.  Kijidersley : 

That  construction  is  impossible.  Tlie  question  is,  whether  the 
annuity  and  legacies  are  not  charged  on  one-third  of  the  whole  of 
the  estates  comprised  in  the  deeds  of  May  and  August,  1826.) 
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Mr.   Turner  and  Mr.  Hodgson  (with  whom  was  Mr,  James      Sawabd 
Campbell) y  for  the  respondents  :  McDoNNsr.L. 

The  sole  question  in  the  ease  is,  whether  Mrs.  Pearce's  appoint-        f  ^^'^  ^ 
ment  applied  to  more  than  one-twenty-seventh  and  one-eighteenth 
parts  of  the  whole  property  left  by  her  father  and  brother.     She, 
being  a  married  woman,  could  not  appoint  any  part  of  that  pro- 
perty, except  in  virtue  and  exercise  of  powers  vested  in  her  by  the 
indentures  of  settlement.     She  was  by  the  first  of  them  enabled  to 
appoint  one-third  of  her  original  share.    The  appointment  executed 
by  her  in  favour  of  the  annuitant  and  legatees,  as  the  terms  used 
by  her  manifestly  show,  extended  only  to  one-third  of  that  one- 
third,  and  to  one-third  of  her  moiety  of  her  deceased  sister's  third 
share.     The  remaining  two-thirds  she  appointed  in  favour  of  her 
husband  for  life,  and  of  her  son  in  fee ;   and  in  the  event  of  his 
death,  under  twenty-one,  without  having  issue,  then  in  favour  of 
Mrs.  McDonnell.    But  the  son,  having  survived  his  mother,  the  two- 
thirds,  whether  well-appointed  or  not,  vested  in  him,  and  on  his  death 
passed  to  Mrs.  McDonnell,  his  heiress-at-law.     [They  cited  Doe  v. 
Ptrryn  (i).  Doe  v.  Smeddle  (2),  Tarbiick  v.  Tarbuck{3)y  and  other  cases.] 
It  was  not  necessary  to  enter  into  the  question  of  election  against 
Mrs.  Pearce's  husband,  as  the  appeal  on  that  point  was  abandoned. 
His  rights  under  the  ^settlement  were  not  in  the  least  affected  by       [  *103  ] 
tbe  will,  and  therefore  no  case  of  election  could  arise. 

Mr.  Kindersley,  in  reply,  said,  that  after  the  observations  of  the 
Lord  Chancbllob,  it  was  clear  that  his  Lordship's  opinion  and 
judgment  were  in  favour  of  the  claim  of  the  appellants,  though  the 
decree  was  against  it.  The  cases  referred  to  on  the  other  side  had 
no  application  to  this  case.  It  would  now  seem  that  the  appeal 
was  not  really  against  the  Lord  Chancellor's  judgment,  except  on 
the  case  of  election,  in  which  the  appellants  admit  that  the 
decree  of  the  Master  of  the  Bolls  was  erroneous.  Some  pre- 
judice was,  perhaps,  raised  by  that  determination  at  the  Bolls 
against  the  other  parts  of  the  case  of  the  appellants  in  the  Lord 
Chancellor's  Court. 

The  Lord  Chancellor  said  he  would  search  for  his  notes  of  his 
judgment  in  the  Court  of  Chancery,  before  the  House  gave  judgment 
on  the  appeal. 

(1)  1  B.  E.  757  (3  T.  B.  484).  (.S)  41  R.  R.  204  (4  L.  J.  (N.  S.)  Ch. 

(2)  20  B.  B.  a77  (2  B.  &  Aid.  126).        12y). 
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Saward  Lord  Bboughaji  : 
McDonnell.  ^^^  is  an  appeal  from  a  decree  of  the  present  Lord  Chancellor; 
Aug.  4.  and  upon  looking  into  the  case,  my  opinion  is  in  favour  of  that 
decree,  and  against  the  decree  of  the  Master  of  the  Bolls,  which 
the  Lord  Chancellor  altered  in  its  most  material  particalars.  I 
have  mv  Lord  Chancellor's  authority  to  state  that,  after  having 
re-considered  the  case,  and  heard  it  argued,  he  retains  his  original 
opinion.  So  that  here  we  both  agree.  No  other  noble  and  learned 
Lord  was  present  at  the  argument. 

By  a  settlement  of  the  13th  of  May,  1826,  between  William 
Pearce  and  Bhoda  his  wife,  of  the  one  part,  and  Thomas  Oakley 
and  William  Addams  Williams,  of  the  other  part,  after  the  recital 
of  one-third  share  of  certain  freehold  and  copyhold  hereditaments 
[  *^^*  J  being  *her8,  it  is  stated  that  one-third  share  of  the  said  freehold 
and  copyhold  hereditaments  should  be  put  in  settlement,  and  then 
she,  being  a  married  woman,  could,  of  course,  have  no  power  or 
right  to  make  a  will  during  coverture,  by  reason  of  the  coverture, 
unless  in  so  far  as  it  was  made  in  execution  of  the  power  which  was 
given  to  her  by  the  settlement ;  and  the  question  arose  as  to  what 
that  power  entitled  her  to  do. 

The  power  was,  first,  a  joint  appointment  by  the  husband  and 
wife,  standing  in  that  relation,  during  the  coverture,  and  in  default 
of  such  joint  appointment,  '*  then  as  to  one  equal  undivided  third 
part  or  share  of  and  in  the  same  premises."  Now  everything 
turned  upon  whether  "  of  and  in  the  same  premises "  was  to  be 
taken  as  being  of  and  in  one- third  part  of  and  in  the  same  premises 
which  were  in  the  settlement,  together  with  the  subsequent  settle- 
ment ;  or  whether  it  was  not  confined  to  the  last  antecedent  "  of 
and  in  the  same  premises,  one-third  part  of  the  estate,"  namely, 
which  was  conveyed  under  the  marriage  settlement  ?  The  Master 
OF  THE  Bolls  thought  that  it  extended  over  one-third  of  the  whole 
property.  My  Lord  Cottenham,  then  Chancellor,  thought  that  it 
extended  over  only  one-third  of  that  third,  and  not  over  one-third 
of  the  whole  estate  in  settlement. 

My  Lords,  this  is  not  a  case  which  admits  of  any  very  great  dis- 
sertation, upon  either  principle  or  authority ;  it  turns  upon  the  mere 
construction  of  that  short  clause  in  the  settlement.  Upon  the 
whole  I  am  very  clearly  of  opinion,  that  there  was  a  miscarriage 
at  the  Bolls,  and  that  instead  of  one-third  of  the  whole,  she  only 
had  the  power  of  appointment  over  a  third  of  that  third;  and  her 
will  was  confined  to    that   power;    of   course,  her  only  authority 
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being  that  power, — and  in  *execution  of  that  power  alone  did  she      saward 
make  that  will,;~and  that  power  was  confined  to  one-third  of  that  moDonneli*. 
which  was  in  the  settlement,  namely,  one-third  of  the  one-third.  [  ♦los  j 

I  am  also  of  opinion  that  the  doctrine  of  election,  namely,  that 
the  husband  taking  under  the  will  should  be  put  to  his  election,  was 
not  applicable  to  this  case,  and  that  it  was  rightly  struck  out  from 
the  decree  by  the  Lord  Chancellor  when  he  gave  his  judgment. 

There  are  cases  a  great  deal  stronger  than  this,  with  respect 
to  the  words  used,  but  it  is  unnecessary  to  trouble  your 
Lordships  with  them,  as  my  noble  and  learned  friend  sees  no 
reason  to  alter  his  original  opinion,  and  as  I  have  no  doubt  what- 
ever that  the  first  decision  below  was  erroneous, — that  the  second 
decision  was  right,  and  that  therefore  the  second  decision  should  be 
affirmed  by  your  Lordships. 

[After  some  discussion  as  to  the  costs,  the  decree  of  the  Lord 
Chakcellob  was  affirmed  with  costs.] 


[108] 


HAER180N   V.   STICKNEY  (1).  i847. 

June  25,  28. 
(2  H.  L.  C.  108—130.)  ^^^^ 

There  is  no  rule  of  law  which  prohibits  a  retrospective  rate.  July  10. 

In  every  case  of  rating  the  question  is,  whether  the  Act  under  which  a  Av^,2l, 

rate  is  made,  either  expressly  or  impliedly,  prohibits  such  rate  from  being  '    ^ 

retrospective.  Cottknh  a  m, 

The  2  Will.  IV.  c.  50  (public,  local)  for  draining  the  lands  of  Iloldemess,  L.C. 

in  the  East  Biding  of  the  county  of  York,  contains  no  prohibition  against  a  j  qj.,i 

retrospective  rate.     The  Commissioner  under' that  Act  borrowed  money  (on  Brougham. 

which  interest  became  due),  for  the  purposes  of  the  works  directed  by  the  Parkb,  B. 
Act: 

Held,  that  a  rate  made  to  pay  off  the  debt  thus  incurred,  was  under  the 
provisions  of  that  Act,  a  valid  rate. 

This  was  an  action  of  replevin,  and  the  plaintiff  in  error  was  the 
plaintiff  below.  The  defendants  avowed  under  the  authority  of 
the  Act  of  the  2  Will.  IV.  c.  50.  The  defendants  replied  de  injuriu, 
and  the  question  was,  whether  the  distress  made  by  the  defendants, 
under  the  circumstances  hereinafter  mentioned,  was  lawful. 

By  the  forty-ninth  section  of  this  Act  of  Parliament,  the  Com- 
missioner mentioned  in  it  was  authorised  to  enter  into  the  lands 
and  grounds  within  the  limits  of  the  said  Act,  and  to  adjudge  and 
determine  what  lands  should  be  deemed  and  taken  to  be  low  lands 

(1)  Dist.  i?.  V.  Wigan  (1874)  L.  B.  9  Q.  B.  327  (affd.  in  H.  L.  1  App. 
Cas.  6U);  cited,  R,  v.  Leigh  Rural  Council  [1898]  I  Q.  B.  836,  846,  67  L.  J. 
Q.  B.  662,  C.  A.— A.  C. 
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Harrison  and  liable  to  contribute  to  the  expenses  of  the  drainage  thereof, 
Stigkney.  And  to  cause  a  map  to  be  made  of  such  lands,  expr^sing  the  names 
[  *^o^]  of  the  owners,  and  the  *quantitie8  in  acres,  roods,  and  perches  of 
the  same,  belonging  to  each  several  and  respective  owner.  The 
determination  of  the  Commissioner  on  this  point  was  made  sub- 
ject to  an  appeal  to  the  Quarter  Sessions  for  the  East  Biding  of 
the  county  of  York,  which  appeal  was  to  be  made  within  a  time 
therein  mentioned.  The  fiftieth  section  enacted,  that  **  after  the 
expiration  of  the  time  for  making  the  appeal,  and  after  any  altera- 
tion was  made  consequent  upon  such  appeal,  the  Commissioner 
should  and  might  proceed  to  assess,  tax,  and  charge  all  the  low 
lands  and  grounds,  and  the  owners  and  occupiers  thereof,  with 
such  gross  sum  and  sums  of  money  as  he  should  from  time  to  time 
find  necessary  and  requisite  for  defraying  the  charges  and  expenses 
attending  the  obtaining  of  the  Act,  and  carrying  the  same  into 
execution,  and  to  assess  and  rate  every  owner  and  occupier  of  the 
low  lands  and  grounds  by  an  acre  rate,  with  such  share,  part,  and 
proportion  of  such  gross  sum  and  sums  as  should  be  in  proportion 
to  the  number  of  acres,  which  each  such  owner  or  occupier  had  or 
was  reputed  to  have  of  and  in  the  said  low  lands  or  grounds."  The 
Commissioner  was  to  give  twenty-one  days'  notice  in  writing  of 
such  tax  to  be  made,  and  of  the  time  appointed  for  payment,  and, 
in  case  of  neglect  to  pay  within  such  twenty-one  days,  he  was 
authorized,  by  warrant,  to  levy  the  sum  by  distress. 

By  the  fifty-first  section,  the  Commissioner  and  certain  valuers 
named  in  the  Act  were  required  to  make  a  true  valuation  of  the 
said  low  lands  and  grounds  in  their  then  present  state ;  and  by 
the  fifty-second  section  the  said  Commissioner  and  valuers  were 
required,  as  soon  as  in  the  judgment  of  the  Commissioner  the 
drainage  and  works  necessary  for  effecting  the  same  were  per- 
L  ♦110  ]  fected  and  completed,  again  to  view  and  make  *a  second  valuation  of 
the  said  low  lands  and  grounds  in  their  drained  and  improved  state. 
By  the  fifty-third  section,  when  and  as  soon  as  the  said  second 
valuation  was  completed,  so  that  the  real  improvement  of  the  lands 
and  grounds  belonging  to  each  owner  and  proprietor  by  means  of  the 
said  drainage  might  be  fully  ascertained,  by  a  comparative  view 
of  the  said  two  valuations,  the  Commissioner  and  valuers  were 
required  by  some  instrument  in  writing  under  their  hands,  to  set 
forth  the  names  of  all  the  owners  of  the  said  low  lands,  and  the 
quantity  of  acres  belonging  to  each,  and  the  improved  value  of  such 
lands,  and  in  and  by  the  same  instrument  to  proceed  to  tax  the 
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said  lands  and  owners  according  and  in  proportion  to  the  improved  Harrison 
valae,  with  each  owner's  respective  quota  or  portion  of  the  costs,  stioknet. 
charges,  and  expenses  attending  the  obtaining  the  Act,  and  carry- 
ing the  same  into  execution,  up  to  the  time  of  the  completing  such 
instrument.  And  in  case  the  quota  or  portion  of  any  owner  as  so 
assessed  and  taxed  should  exceed  the  sum  with  which  such  owner 
should  have  been  taxed  by  virtue  of  the  previous  powers  and 
authorities,  that  then  such  persons  should,  within  twenty-one  days 
after  notice  of  such  excess,  pay  the  same  to  the  Commissioner,  and 
in  ease  of  default  in  payment  of  such  excess,  the  Commissioner 
was  authorized  to  enforce  payment  by  the  same  means  as  other 
taxes  were  therein  directed  to  be  recovered ;  and  the  Commissioner 
was  further  required  to  pay  and  apply  such  excess,  when  paid  as 
aforesaid,  in  paying  and  refunding  to  such  other  of  the  said  pro- 
prietors, such  sum  as  they  had  paid  over  and  above  what  was  their 
respective  quotas  and  proportions  as  assessed  and  taxed  by  tbe  said 
Commissioner  and  valuers  should  amount  unto,  and  in  case  the 
monies  *which  should  be  raised  for  such  excess  should  not  be  [  *m  ] 
sufficient  to  refund  to  the  said  last-named  owners  what  they  should 
have  overpaid,  then  such  deficiency  should  be  made  good  to  them 
out  of  the  next  assessment  of  taxes  that  should  be  made  under 
the  Act. 

The  fifty-fifth  section  provided,  that  after  the  last  mentioned 
assessment,  the  Commissioner  should  cease  to  be  a  Commissioner, . 
and  the  owners  of  the  said  lands  were  authorized  to  appoint 
trustees  for  the  purpose  of  carrying  the  said  Act  and  certain  other 
Acts  therein  recited,  into  execution ;  and  by  the  fifty-seventh 
section,  the  trustees  were  authorised  thereafter  to  tax  the  owners 
of  the  said  lands  proportionately,  according  to  the  tenor  of  the 
last  instrument,  with  such  further  sums  as  they  should  from  time 
to  time  judge  necessary,  for  defraying  the  expenses  of  repairing 
and  maintaining  the  works,  and  any  improvements  which  might 
from  time  to  time  be  found  necessary,  and  the  salaries  of  officers 
and  other  incidental  causes. 

By  the  fifty-ninth  section,  the  tenants  were  authorized  to  deduct 
out  of  their  rents  the  amount  of  the  rates  paid  by  them ;  by  the 
sixtieth  section,  the  unoccupied  lands  were  to  remain  a  security  for 
the  assessments;  and  by  the  sixty- first  section,  tenants  for  life 
were  enabled  to  borrow  money  on  the  security  of  their  land. 

The  seventy- third  section  enacted,  that  no  order,  &c.,  made  by 
any  justice,  nor  any  bye-law,  rule,  order,  or  other  proceeding,  to  be 
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Harrison  made  or  had  by  or  before  the  said  Commissioner,  by  virtue  of  the 
Stickmbt.  powers  granted  by  the  said  Act,  should  be  quashed  or  vacated  for 
want  of  form  only ;  and  the  seventy-eighth  section  enacted,  that 
where  any  distress  should  be  made  lor  any  sum  of  money  to  be 
[^112  1  levied  by  virtue  of  the  Act,  the  distress  itself  ^should  not  be 
deemed  unlawful  nor  the  parties  trespassers  on  account  of  any 
defect  or  want  of  form  in  the  summons,  conviction,  warrant  of  dis- 
tress, or  other  proceeding  relating  thereto,  nor  should  the  party 
distraining  be  deemed  a  trespasser  ab  initio  on  account  of  any 
irregularity  which  should  be  afterwards  committed,  but  the  person 
aggrieved  by  such  irregularity  should  recover  full  compensation  for 
such  special  damage  by  an  action  on  the  case. 

The  Commissioner  appointed  by  the  Act  was  William  Stickney, 
one  of  the  defendants,  and  he  and  two  other  persons,  Godfrey  Park 
and  Cornelius  Collett,  were  appointed  by  the  Act  valuers ;  and  they 
continued  to  fill  these  offices  until  the  completion  of  the  drainage. 
Soon  after  the  passing  of  the  Act,  Stickney  adjudged  and  deter- 
mined what  lands  ought  to  be  deemed  and  taken  to  be  low  lands, 
and  after  the  time  limited  by  the  Act  for  the  appeal,  he,  on  the 
26th  of  November,  1838,  assessed  upon  each  owner  and  occupier 
an  acre  rate  of  21.  per  acre,  the  amount  of  which  rate  was 
28,1781.  13«.  6d.     This  sum  was  fully  paid. 

After  the  making  and  completing  of  this  survey,  a  valuation 
ot  the  lands  in  their  then  state  was  made.  The  Commissioner 
made  no  further  gross  or  acre  tax,  but  opened  an  account  wi^th 
a  banker,  and  borrowed  at  interest,  from  time  to  time,  such  sums 
of  money  as  he  alleged  were  necessary. 

On  the  28th  October,  1887,  Stickney,  Park,  and  Collett,  by  an 
instrument  of  that  date,  which  recited  that  in  the  judgment  of 
Stickney,  the  works  of  drainage,  and  all  works  necessary  for 
eflfecting  the  same,  were  completed  made  a  second  valuation  of 
the  said  low  lands  and  grounds,  according  to  their  then  im- 
proved value,  in  alleged  pursuance  of  the  fifty-second  section  of 
the  Act. 
[113]  By  an  instrument  dated  the  12th  of  January,  1888,  Stickney, 

Park,  and  Collett  set  forth  the  names  of  the  owners  of  the  said  low 
lands,  the  quantity  of  acres  belonging  to  each,  and  the  improved 
value  of  such  lands,  and  imposed  a  tax  on  the  lands,  in  proportion 
to  their  improved  value,  with  each  owner^s  portion  of  the  entire 
costs  and  charges  incident  to  the  passing  of  the  Act,  and  carrying 
the  same  into  execution  up  to  the  date  of  the  instrument. 
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In  this  assessment  every  person  was  assessed  with  the  full  Harbison 
amount  of  his  share  of  the  whole  expenditure,  according  to  the  *  sticknbt. 
improved  value  of  his  land,  and  no  mention  was  made  or  credit 
given  for  the  previous  acre  tax.  No  owner  or  proprietor  had  over 
paid  by  the  acre  rate  his  quota  or  portion  of  the  expense  of  the 
drainage,  and  works  thereof,  and  there  was  consequently  no  excess, 
as  contemplated  by  the  fifty-third  section,  to  be  recovered,  distrained 
for,  or  paid  over.  The  sum  of  88,027i.  10«.,  required  by  this  assess- 
ment to  be  raised,  included  all  the  money  borrowed,  and  interest 
opon  it,  to  the  amount  of  7,000Z.  odd. 

By  a  notice  dated  the  24th  of  January,  1888,  the  said  William 
Stickney  gave  notice  to  the  plaintiff  that  he,  the  said  William 
Stickney,  and  the  said  valuers,  had  assessed  all  the  said  low  lands 
and  grounds,  containing  in  the  whole  11,515a.  Ir.  29p.,  with  the 
costs  and  charges  incident  to  and  attending  the  obtaining  the  said 
Act,  and  carrying  the  same  into  execution,  and  which  amounted  to 
the  said  sum  of  88,027Z.  10«.,  and  that  the  quota  or  portion  thereof 
payable  by  the  said  plaintiff  was  5,851Z.  158.  6d.,  from  which  was  to 
be  deducted  the  sum  of  1,202Z.  18«.  6d.,  being  the  gross  or  acre  tax, 
which  had  been  previously  paid  in  respect  of  his  lands,  leaving  a 
sum  of  4,149Z.  2«.  to  be  paid,  which  *he,  the  said  William  Stickney,  [  *1H  ] 
ordered  to  be  paid  to  certain  bankers  on  the  28th  day  of  February, 
1888.  The  money  in  question  was  duly  demanded,  and  not  being 
paid,  a  distress  was  issued  for  it,  and  then  this  replevin  was 
brought.  The  cause  was  tried  before  Mr.  Justice  Coleridge,  who 
thought  that  the  Commissioner  had  no  right  to  make  the  rate  of 
October,  1837,  and  that  the  distress  was  therefore  illegal.  The 
defendants  tendered  a  bill  of  exceptions  to  his  Lordship's  direction, 
which  was  argued  before  the  Court  of  Exchequer  Chamber,  which 
over-ruled  the  judgment  of  Mr.  Justice  Coleridgb,  and  gave 
judgment  for  a  venire  de  novo.  The  plaintiff  then  brought  the 
present  writ  of  error. 

The  arguments  were  heard  in  the  presence  of  the  following 
Judges :  Lord  Chief  Justice  Wilde,  Justices  Coleridge,  Coltman, 
Manle,  Cresswell  and  Erie,  and  Barons  Parke,  Alderson,  Bolfe,  and 
Piatt. 

Mr.  Martin  and  Mr.  Crompton  for  the  plaintiff  in  error : 

The  proceedings  of  the  Commissioner  here  have  been  irregular 
and  invalid,  and  the  judgment  which  sustains  the  rate  must  be 
reversed.     There  had  been  an  acre  rate,  which  raised  one-fourth  of 
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Hakeisok  what  was  reqoiiecL  When  more  was  foand  to  be  wanted,  the  Com- 
Sticknst  missioner  opened  an  account  at  a  Bank,  and  borrowed  money,  on 
which  interest  was  chargeable.  This  was  a  disregard  of  the 
provisions  of  the  Legislatore,  and  he  cannot  now  enforce  against 
the  proprietors  of  the  lands  a  rate  which  he  has  imposed,  not 
merely  to  pay  the  expenses  incurred,  but  the  money  borrowed,  and 
likewise  the  interest  chargeable  upon  it.  The  Court  below  was  of 
opinion  that  the  money  ought  to  have  been  raised  by  an  acre  rate, 
but  seems  also  to  have  considered  that  the  money  now  sought  to  be 
[  *115  ]  ^levied,  could  be  treated  in  effect  as  part  of  the  same  tax.  That, 
however,  is  but  an  evasion  of  the  statute,  which  certainly  gives  the 
Commissioner  no  power  to  raise  money  by  borrowing  it  of  bankers, 
and  thus  impose  on  the  owners  a  charge  of  interest  as  well  as 
principal. 

Besides,  the  rate  itself  is  not  valid.  There  is  no  authority  given 
by  this  Act  to  raise  money,  except  for  a  particular  purpose,  and  in 
a  particular  manner.  The  first  purpose  is  to  pay  the  expenses  of 
obtaining  the  Act  The  present  rate  is  not  demanded  for  that 
purpose.  Nor  is  it  demanded  in  the  manner  required  ;  for  the  Act 
says  that  it  is  to  be  raised  "  from  time  to  time,"  which  is  clearly 
an  expression  employed  with  the  very  object  of  preventing  a  retro- 
spective rate.  Now  when  the  Legislature  directs  that  the  money 
shall  be  raised  in  a  particular  way,  it  is  unlawful  to  raise  it  in  any^ 
other  way.  Parties  cannot  speculate  how  far  another  mode  of 
raising  it  will  amount  to  a  proximate  fulfilment  of  the  intentions  of 
the  Legislature. 

The  rate  is  bad,  as  being  retrospective,  and  being  imposed  to 
cover  borrowed  money.  There  is  a  legislative  declaration  against 
the  principle  of  borrowing  money  in  cases  of  this  kind.  The 
7  &  8  Vict.  c.  85,  8.  19,  recites  that  many  Railroad  Companies 
have  borrowed  money  without  authority,  and  instead  of  treating 
this  as  a  mere  matter  of  form,  the  Act  provides  for  existing  cases, 
and  forbids  the  practice  in  future.  The  73rd  clause  of  the  Holder- 
ness  Act  relates  to  orders  made  by  justices  and  by  the  Commissioner 
under  other  clauses,  and  shows  that  the  mode  of  proceeding  is  not 
here  a  mere  matter  of  form.  The  case  of  Cortis  v.  The  Kent 
[  •116  ]  Waterworks  Covipauy  (i)  may  be  referred  to  *for  the  opinion  of  the 
Court  of  Queen's  Bench  on  this  point.  There,  under  a  Jail  Act,  it 
was  held  that  the  Commissioners  could  not  make  a  retrospective 
rate  to  reimburse  themselves,  in  one  year,  money  which  they  had 
(1)  7  B.  &  C.  314—344. 
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paid  in  a  preceding  year.  Rex  v.  Wavell  (i)  shows  that  a  rate  Habrison 
cannot  be  made  to  repay  money  borrowed  to  repair  and  rebuild  a  sticknet. 
workhouse,  and  Rex  v.  Flintshire  (2)  is  a  case  in  which,  under 
circumstances  similar  to  the  present,  an  order  of  Sessions  to  pay  a 
county  treasurer  a  sum  to  enable  him  to  reimburse  certain  persons 
for  an  antecedent  debt,  was  held  bad.  Yet  there  the  treasurer  had 
acted  with  perfect  good  faith  under  the  authority  of  a  previous 
order  of  the  Sessions.  The  case  of  Woods  v.  Reed  (3),  where  it  was 
held  that  under  the  Municipal  Corporation  Act  the  council  of  a 
borough  has  no  power  to  make  a  retrospective  rate,  is  also  in  point, 
and  the  Act  7  Will.  lY.,  &  1  Vict.  c.  81,  was  passed  in  conse- 
quence of  that  decision,  as  it  was  found  that  in  certain  instances 
the  existence  of  such  a  power  was  absolutely  necessary,  and  in 
them  it  has  been  expressly  given  by  the  Legislature.  The  doctrine 
to  be  found  in  the  cases  already  cited  was  fully  applied  in  Farlar  v. 
Chesterton  (4). 

It  is  clear  from  all  these  authorities  that,  in  principle,  the  mode 
of  proceeding  by  borrowing  money,  and  then  making  a  rate  to  pay 
off  the  loan  and  the  interest,  is  one  which  cannot  be  sanctioned. 
The  necessary  result  is  to  throw  the  burden  of  the  improvements 
unequally  on  different  persons.  This  was  felt  so  *strongly  in  Rex  [  •^^^l 
V.  Haworth  (5),  that  a  rate,  which  was  in  part  prospective,  was 
refused  to  be  enforced,  because  it  was  also  in  part  retrospective. 
The  tenants  for  the  first  few  years  will  pay  nothing,  but  the  whole 
charge  will  be  thrown  on  the  reversioner.  This  was  a  result  which 
the  Legislature  expressly  desired  to  prevent. 

The  rate  here  was  made  without  authority.  The  making  of  it 
was  entirely  beyond  the  jurisdiction  of  the  Commissioner.  It  is 
therefore  an  absolute  nullity,  for  the  same  rule  of  law  applies  to 
such  a  matter  as  was  applied  by  the  Court  of  King's  Bench  to  an 
order  of  removal  in  the  case  of  Rex  v.  ChUverscoton  (6). 

The  ruling  of  the  Judge  at  the  trial,  that  the  defendants  had  no 
power  to  raise  the  money  in  this  manner,  was  therefore  perfectly 
correct ;  and  the  overruling  of  his  opinion  by  the  Court  of  Exchequer 
Chamber  was  erroneous.  After  the  month  of  October,  1837,  the 
power  of  the  Commissioner  to  make  a  rate  was  gone ;  and  this 
point  is  of  considerable  importance,  because  this  is  not  the  case  of 
a  mere  single  Act  of  Parliament  with  respect  to  the  drainage  of 

(1)  1  Doug.  116.  (4)  2  Moore,  P.  C,  C.  330. 

(2)  24  B.  B.  548  (oB.  A  Aid.  761).  (5)  12  East,  556. 

(3)  46  B.  B.  761  (2  M.  &  W.  777).  (6)  8  T.  R.  178, 
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Harbison     this    particular    district,   but    there   are  many  other  Acts,   and 
Stickney.     many  other  districts,  which  must  be  affected  by  the  decision  in 
this  case. 

The  53rd  section,  on  which  the  question  is  raised,  is  directed  to 
two  objects.  The  first  is  to  enable  the  Commissioner  to  put  on 
every  man  his  fair  proportion  of  the  expense  of  the  drainage ;  the 
second  is  to  afford  to  the  trustees,  who  are  to  be  appointed  after 
that  time,  the  scale  by  which  the  subsequent  taxation  shall  be 
[  *118  ]  levied  for  the  purposes  and  the  benefit  of  the  *country.  After  the 
second  valuation  in  October,  1887,  all  that  the  Commissioner  had 
to  do  was  to  make  an  assessment,  and  anything  beyond  that  is  an 
abuse  of  his  power,  and  cannot  be  supported  by  the  provisions  of 
the  Act  of  Parliament.  Powers  such  as  are  conferred  by  this  Act 
must  be  construed  strictly ;  and  the  right  of  an  individual  to  levy 
money  by  his  own  mere  will  should  be  shown  to  be  such  as  are 
exercised,  not  merely  to  the  satisfaction  of  lawyers,  but  to  the  least 
detriment  of  the  persons  who  are  liable  to  pay;  The  power  to 
make  a  retrospective  rate  was  foreseen  by  the  Legislature,  and  is 
confined  by  the  Act  to  a  case  of  absolute  necessity,  namely,  that  of 
defraying  the  expense  of  obtaining  the  Act.  In  all  other  instances, 
it  must  be  prospective.  There  are  good  reasons  why  this  rule 
should  be  strictly  adhered  to. 

The  original  estimate  for  the  work  was  20,000/.  Four  or  five 
years  afterwards,  the  sum  found  to  be  required,  was  above  90,000i. 
The  Legislature  never  intended  to  give  a  Commissioner  power  to 
obtain  money  by  loan  for  the  purpose  of  carrying  on  works  so 
enormously  exceeding  the  original  estimate.  Where  a  power  to 
raise  money  after  the  expense  has  been  incurred  was  intended 
to  be  given,  as  in  the  case  of  paying  the  expenses  of  the  Act,  it  is 
expressly  given.  All  that  the  58rd  section  intended  was,  to  make 
a  man  liable  to  pay  the  excess,  as  ascertained  by  the  second  valua- 
tion, over  what  he  had  already  paid ;  and  the  Commissioner  is,  by 
that  section,  authorised  only  to  do  that  which  is  necessary  to 
equalize  the  burdens.  Here  he  has  done  nothing  of  the  sort ;  for 
there  does  not  appear  to  have  been  any  payment  of  excess  to  require 
him  to  restore  that,  and  thus  make  all  pay  according  to  their  quota 
of  improvement. 
[119]  The  78th  section  is  one  of  an  ordinary  kind.    It  refers  to  pro- 

ceedings,  lawful  of  themselves,  but  irregularly  carried  out,  and 
protects  the  party,  who  commits  a  mere  irregularity  of  form,  from 
being  liable  as  a  trespasser. 
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Sir  F.  Kelly  and  Mr.  Watson^  for  the  defendants  in  error :  Habrison 

The  facts  of  this  case  show  that  the  Commissioner  is  justified  in  Sticknby. 
what  he  has  done.  The  Act  was  passed  in  May,  1832 ;  he  was  not 
appointed  till  November  of  that  year,  and  it  was  therefore  impossible 
that  all  he  did  should  be  anticipatory.  The  second  valuation  too, 
was  necessarily  made,  after  a  large  sum  of  money  had  become  due ; 
for  it  was  impossible,  until  after  the  works  had  been  completed,  to 
ascertain  how  much  the  lands  had  been  improved  in  value  by  those 
works.  It  is  said  that  the  Commissioner  had  no  power  to  borrow 
money,  but  he  was  bound  to  perform  the  works.  He  could  not  tell 
by  anticipation  how  much  those  works  would  cost,  nor  what  would 
be  the  amount  of  improved  value  received  by  each  portion  of  land ; 
he  could  not  therefore  make  anticipatory  assessments,  &c.,  con- 
sequently the  only  course  for  him  to  pursue  was,  to  borrow  money, 
to  be  repaid  when  the  works  had  been  finished  and  the  value  of  the 
improvements  had  been  ascertained.  For  the  purposes  of  this  Act 
it  was  absolutely  necessary  that  the  Legislature  should  vest  in  the 
Commissioner  a  large  discretion  as  to  the  mode  of  proceeding,  and 
if  he  possessed  the  right  to  exercise  this  discretion,  this  House  will 
not  inquire  whether  he  exercised  it  in  the  best  possible  manner. 

The  cases  cited  are  inapplicable.  In  Coi-tis  v.  The  Kent  Waterworks 
Company  (i),  the  tax  was  to  be  *levied  upon  the  occupiers  of  land  ;  f  ^^20  ] 
here  it  is  a  tax  upon  the  owners  of  lands,  and  therefore  the  principle 
of  law  which  discountenances  retrospective  rates  does  not  apply, 
besides  which,  this  Act  allows  tenants  who  shall  pay  the  rate  to 
deduct  such  payment  from  their  rents.  The  necessity,  therefore, 
is  not  the  same  in  the  two  cases.  The  case  of  Rex  v.  Ilaworth  (2), 
did  not  depend  on  the  words  of  a  particular  Act  of  Parliament,  but 
on  the  general  rule  of  law.  Here  it  is  the  reverse.  Eex  v. 
Flintshire  (s),  and  Woods  v.  Reed  (4),  are  cases  where  the  tax  was  to 
be  raised  from  time  to  time  upon  the  occupiers  of  the  land.  There 
is  however  one  case  to  which  attention  has  not  been  called,  but 
which  distinctly  establishes  that  a  rate  may  be  made  to  pay  for 
work  actually  done,  and  for  law  expenses.  That  is  the  case  of 
Rex  V.  The  Commissioners  of  Sewers  of  the  Tower  Hamlets  (5), 
where  it  is  said  (6),  *'  There  can  be  no  doubt  that  the  nature  of  the 
duty  of  the  Commissioners,  who  may,  in  many  instances,  be  called  on 

(1)  7  B.  &  C.  314.  (5)  35  R.  K.  277  (1  B.  &  Ad.  232). 

(2)  12  East,  556.  (6)  35  B.  B.  at  p.  282   (I  B.  &  Ad. 

(3)  24  K.  E.  548  (5  B.  &  Aid.  761).  p.  238). 
(4^  46  B.  B.  761  (2  M.  &  W.  777). 
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Harrison  to  repair  works  injured  by  violent  floods  or  other  accidents,  requires 
Stickkrt.  that  they  should  have  power  to  do  so  without  waiting  until  an 
assessment  can  be  made,  and  the  rate  raised  ;  and  the  case  of  The 
Level  of  Hull(\),  is  an  express  authority  that  a  rate  may  be  made 
to  reimburse  charges  already  incurred."  The  similarity  of  the 
duties  of  the  Commissioners  in  the  two  cases  makes  that  case 
peculiarly  applicable  to  the  present. 

This  is,  in  fact,  a  question  as  to  the  exercise  of  the  discretionary 
power  of  the  Commissioners,  and  as  such,  ought  not  to  be  enter- 
[  *i2i  ]  tained  :  but  supposing  the  House  *to  inquire  whether  the  discretion 
of  the  Commissioner  has  been  rightly  exercised,  it  is  submitted  that 
the  circumstances  of  the  case  show  it  to  have  been  so.  As  to  the 
objection  that  these  rates  were,  in  part  at  least,  intended  to  repay 
borrowed  money,  the  answer  is,  first,  the  necessity  to  borrow,  and 
next,  that  if  the  borrowing  was  improper,  that  cannot  be  made  an 
objection  to  the  rate ;  for  there  is  nothing  on  the  face  of  the  rate 
itself  which  shows  that  the  money  had  been  borrowed,  or  that  the 
rate  was  raised  to  repay  borrowed  money.  It  is  submitted,  there- 
fore, that  this  rate  is  good,  both  in  substance  and  form,  and  that 
this  judgment  must  be  sustained,  and  the  bill  of  exceptions 
dismissed. 

Mr.  Martin  replied. 

The  Lord  Chancellor  put  the  following  question  to  the  Judges 
•    (vide  supra,  p.  65) : 

"  Whether  the  plaintiff  in  error,  or  the  defendants  in  error,  are 
entitled  to  judgment?"  Time  was  giVen  them  to  consider  their 
answer. 

1848.        Mr.  Baron  Parke  : 

*  In  answer  to  your  Lordships'  question  whether  the  plaintiff  or 

defendants  in  error  are  entitled  to  judgment  on  the  bill  of  exceptions 
in  this  case,  all  the  Judges  who  heard  the  argument  at  your  Lord- 
ships' Bar  are  of  opinion  that  it  ought  to  be  in  favour  of  the  defen- 
dants in  error.  The  facts  stated  in  the  bill  of  exceptions,  which  it 
is  necessary  to  notice,  are  very  few. 

By  an  Act  of  Parliament  for  draining  and  improving  certain  low 

grounds  and  cars  in  Holderness,  and  which  received  the  Boyal 

assent  in  May,  1882,  the  defendant  William  Stickney  was  appointed 

[  •122  ]       Commissioner  for  carrying  it  into  execution,  and  Godfrey  *Park  and 

(1)  2  Strange,  1127. 
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Cornelius  CoUett  were  thereby  appointed  valuers.    By  the  forty-     Harribok 
ninth  section  of  that  Act  the  Commissioner  was  directed,  as  soon  as     stigknet. 
conveniently  might  be,  to  determine  what  lands  and  grounds  ought 
to  be  deemed  low  lands  and  to  contribute  to  the  charges  of  the 
drainage,  and  to  cause  a  full  and  complete  map  or  plan  of  all  the 
same  low  lands  and  grounds  to  be  made,  expressing  the  names  of 
the  several  owners,  and  describing  the  quantities  in  acres,  roods, 
and  perches,  of  all  the  same  low  lands,  which  map  was  to  be  lodged 
with  the  clerk  of  the  Commissioner,  and  a  duplicate  with  the  clerk 
of  the  peace  for   the   East   Biding  of  Yorkshire.    Against  such 
decision  of  the  commissioner  any  landowner  might  appeal  within  a 
certain  time.     By  the  fiftieth  section,  the  Commissioner  was  em- 
powered, after  the  expiration  of  the  time  allowed  for  appeals,  to 
proceed  to  assess,  tax,  and  charge  all  and  singular  the  said  low  lands 
and  grounds,  and  the  owners  and  occupiers  thereof,  **  with  such 
gross  sums  of  money  as  he  the  Commissioner  should  from  time  to 
time  find  necessary  and  requisite  for  defraying  the  charges  and 
expenses  incident  to  and  attending  the  obtaining  and  passing  of 
that  Act,  and  carrying  the  same  into  execution,  and  to  assess,  rate, 
and  charge  every  owner  and  occupier  of  the  said  low  lands  and 
grounds  by  an  acre  rate,  &c."     By  the   51st   section,  the  Com- 
missioner and  valuers  were  directed,  as  soon  as  the  surveys  and 
schedules  were  completed,  to  make  a  true  and  perfect  valuation  of 
all  the  low  lands  and  grounds  in  their  then  state;  and  by  the 
52nd  section,  they   were  required,  as  soon  as  the  drainage  was 
perfected,  again  to  view  and  make  a  second  valuation  of  all  the  said 
lands  and  grounds  to  be  drained  and  improved  by  virtue  of  that 
Act  in  their  then  state.     The  53rd  section  is  very  important ;  by  it 
the  Commissioner  ^and  valuers  were  directed  to  ascertain  the  real       [  ^123  ] 
improvement  of  the  lands  belonging  to  each  proprietor,  by  reference 
to  the  two  valuations  before  mentioned,  and  by  some  instrument  in 
writing  to  show  how  much  each  owner's  land  had  been  improved,  and 
by  the  same  instrument  proceed  to  assess,  tax,  and  charge  the  lands 
and  grounds  of  all  and  every  such  owners  and  proprietors,  accord- 
ing and  in  proportion  to  such  improved  value,  with  his,  her,  or  their 
respective  quota  or  portion  of  the  costs,  charges,  and  expenses  of 
obtaining  the  Act  and  carrying  the  same  into  execution  up  to  the 
time  of  making,  executing,  and  completing  such  instrument  and 
taxation ;  and  in  case  the  quota  or  portion  of  any  such  owner  or 
proprietor,  so  to  be  assessed  and  taxed  by  the  said  Commissioner 
and  valuers  as  aforesaid,  shall  exceed  the  sum  with  which  such 
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Harribok  owner  or  proprietor  shall  have  been  assessed  and  taxed  by  virtue 
Sticknet.  And  in  parsaance  of  the  powers  and  authorities  herein-before  given 
to  the  said  Commissioner  and  valuers,  then  such  proprietor  or 
person  so  interested  as  aforesaid  shall  within  twenty-one  days  after 
notice  in  writing  under  the  hand  of  the  said  Commissioner,  of  such 
excess  shall  be  given  to  him  or  her,  &c.,  pay  the  same  excess  to  the 
clerk,  receiver,  or  collector  of  the  said  Commissioner ;  and  in  case 
of  default  the  Commissioner  was  authorised  to  recover  and  enforce 
payment  by  such  ways  and  means  as  any  other  assessments  or 
taxes  are  therein  directed  to  be  recovered.  (Section  50  had 
previously  given  a  power  to  distrain  for  the  acre  rate,  and  sec- 
tion 54  gave  such  powers  as  to  any  rate.)  The  58rd  section  then 
specified  the  purposes  to  which  the  taxes  so  levied  were  to  be 
applied. 

The  Commissioner  proceeded  duly  to  appoint  and  determine  what 
were  low  lands,  and  made  the  map  and  plan  and  schedules  as 
[  *124  ]  directed  by  the  Act.  As  *soon  as  the  time  allowed  for  appeals  had 
elapsed,  the  Commissioner  and  valuers  made  a  perfect  valuation  of 
the  lands  in  their  improved  state.  The  Commissioner  then  made 
an  acre  rate  on  the  whole  of  the  low  lands,  which  was  levied.  He 
afterwards  borrowed  money  of  certain  bankers  at  Beverley  to  pay 
the  expenses  of  the  drainage,  and  made  no  other  rate  until  after 
the  works  had  been  perfected  and  completed.  The  Commissioner 
and  valuers  then  made  a  second  perfect  valuation  of  the  lands  ia 
their  improved  state,  and  by  comparison  of  the  two  valuations, 
ascertained  the  real  improvement  of  the  lands  of  each  proprietor, 
and  then  assessed  and  taxed  the  lands  of  each  proprietor  in 
proportion  to  the  benefit  that  he  had  received.  The  plaintiff  was 
on  this  principle  assessed  and  taxed  at  5,851Z.  15s.  6d.,  which 
exceeded  the  sum  which  has  been  already  paid  in  respect  of  his 
lands  by  the  sum  of  4,1492.  28.  This  latter  sum  was  duly 
demanded  ;  and,  the  plaintiff  not  having  paid  it,  a  distress  warrant 
was  granted  by  the  Commissioner  and  five  trustees  appointed 
under  the  56th  section  of  the  Act.  The  plaintiff  brought  an  action 
of  replevin.  The  defendants  avowed  the  taking  by  virtue  of  the 
powers  given  by  the  statute.  The  learned  Judge  who  tried  the 
cause  ruled  that  the  Commissioner  and  valuers  had  no  power  to 
make  and  levy  the  assessment  and  tax  in  question,  and  that  the 
plaintiff  was  entitled  to  recover,  to  which  direction  a  bill  of  excep- 
tions was  tendered  ;  and  a  writ  of  error  having  been  brought,  the 
Court  of  Exchequer  Chamber  awarded  a  venire  de  novo. 
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We  are  of  opinion  that  that  judgment  was  right.    The  material     Harrison 
question  in  the  case  was,  whether  the  Commissioner  under  this     sticknet. 
Act  of  Parliament  had  a  power  to  make  a  rate  to  reimburse 
expenses,  or  a  retrospective  *rate ;    and  the  greater  part  of  the       [  *125  ] 
argument  for  the  plaintiff  in  error  was  devoted  to  showing,  by 
analogy  to  the  cases  of  poor  rates  and  other  rates  under  several 
Acts  of  Parliament  which  were  referred  to,  that  he  could  not  do  so. 
From  these  cases  a  supposed  rule  of  law  was  attempted  to  be 
deduced,   that  there  could   be  no  retrospective  rate,  or  rate  for 
paying  bygone  expenses. 

The  power  of  the  Commissioner  depends  upon  the  construction  of 
this  particular  Act;  there  is  no  rule  of  law  which  prohibits  a 
retrospective  rate.  That  depends  upon  the  intention  of  the 
Legislature,  and  the  question  is,  whether  the  Act  under  which 
each  rate  is  made,  does  so  expressly  or  impliedly.  We  are  of 
opinion  that  by  this  Act  the  largest  discretion  is  vested  in  the 
Commissioner,  who  is,  no  doubt,  selected  by  the  parties  obtaining 
the  Act  from  the  confidence  they  repose  in  him,  to  make  one  or 
more  rates,  and  at  such  time  or  times  as  he  may  think  fit,  and  for 
expenses  incurred  and  to  be  incurred.  To  have  fixed  rates  for  a 
small  or  limited  amount,  at  particular  times,  might  have  been  very 
inconvenient,  troublesome  in  collection,  and  unnecessary  from  the 
state  of  the  works  then  going  on ;  to  fix  them  at  longer  intervals 
might  also  be  inconvenient.  To  avoid  such  inconveniences,  instead 
of  providing  that  rates  should  be  made  at  any  certain  time,  for  any 
certain  amount,  or  within  certain  limits  of  time  or  amount,  the 
parties  obtaining  the  private  Act  have  agreed  to  invest,  and  the 
Legislature  has  carried  that  agreement  into  effect  by  investing 
the  Commissioner  with  the  absolute  discretion  to  make  rates, 
without  any  appeal  for  the  abuse  of  it,  or  any  means  of  control, 
except  those  which  are  given  by  the  power  of  electing  another 
Commissioner  at  the  end  of  a  certain  time,  or  the  removal  *of  the  L  *126  J 
existing  Commissioner  for  misconduct.  If  the  parties  had  intended 
to  fetter  this  absolute  discretion,  they  have  themselves  to  blame 
for  not  taking  proper  precautions  against  the  abuse  of  the  unlimited 
jwwer,  by  suggesting  provisions  for  that  purpose,  to  be  introduced 
into  the  Act  of  Parliament.  As  it  is,  the  whole  scheme  of  the  Act 
shows  that  the  discretion  is  unlimited,  including  the  power  of 
making  one  or  more  rates,  and  providing  money  beforehand, 
or  making  retrospective  rates.  The  forty-ninth  section  requires 
the  Commissioner  to  do  many  things  which. would  occasion  the 
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Hakribon     outlay  of  a  large  sum  of  money  before  he  can  be  in  a  condition  to 
Sticknbt.     impose  any  rate  or  tax;  and  then  the  fiftieth  section  gives  him 
power  to  raise,  by  an  acre  rate,  such  sums  of  money  as  he  (the 
Commissioner)  shall  from  time  to  time  find  necessary  and  requisite 
for  defraying  the  charges  and  expenses  incident  to  obtaining  the 
Act  and  carrying  it  into  execution.     Power  is  therefore  given  to 
raise  money  for  the  payment  of  expenses  already  incurred,  and  the 
time  of  raising  it  is  left  entirely  in  the  discretion  of  the  Commis- 
sioner ;  and  giving  this  extensive  discretion  to  the  Commissioner 
with  regard  to  the  sums  to  be  raised  and  the  time  of  raising  them, 
is  quite  consistent  with  other  parts  of  the  Act;    for  by  section 
seventeen  he  is  authorized  to  give  directions  for  the  making  and 
executing  all  works  that  he  shall  think  necessary,  and  to  appoint 
engineers,   surveyors,  collectors,   and  other  officers,  agents,   and 
servants,   at  his  discretion,   and    to  pay  them  such  reasonable 
salaries  and   remunerations  as  he  shall  order  and  appoint.     In 
short,  the  owners  of  lands  to  be  improved  by  the  drainage  appear 
to  have  given  the  Commissioner  unlimited  authority  to  execute  the 
objects  of  the  Act  in  such  manner  and  at  such  cost  as  he  thought 
[  *127  ]       fit,  reserving  ^to  themselves  only  the  power  of  electing  another  at 
the  end  of  three  years,  or  (sections  seven  and  nine)  to  remove  him 
at  any  time,  if  dissatisfied  with  his  conduct.    But  whether  they 
have  this  redress  or  not,  is  immaterial,  if  by  the  Act  an  absolute 
discretion  is  given.     By  the  exercise  of  that  discretion  they  are 
bound ;    and  the  propriety  of  its  exercise  cannot  be  called    in 
question  in  this  action,  whatever  reason  there  may  be  to  doubt  it. 
The  Court  of  Exchequer  Chamber  recently  decided  a  similar  point 
as  to  a  rate  made  by  Commissioners  of  Sewers,  who  are  *'  to  cause 
reparations  and  amendments  to  be  made,  as  the  case  shall  require, 
after  their  wisdom  and  discretion."     That  Court  held  that  after 
the  Commissioners  had  exercised  their  discretion,  no  court  of  law 
in  which  an  action  was  brought  for  anything  done  by  then!  in 
carrying  it  into  effect,  had  the  power  to  question  or  review  the 
exercise  of  that  discretion,  that  it  must  be  assumed  to  be  correct 
in  all  respects,   and  that  the  plaintiff  would  not  be  permitted 
to  complain   of  it   in   that  action  :   St.  Catherine's  Dock  Co.   v. 
Higgs  (i). 

It  seems  clear    therefore,  that  when  the  works  necessary   for 
effecting  the  intended  drainage  had  been  completed,  the  Commis- 
sioner might  have  raised,  by  an  acre  rate,  the  whole  sum  for  which 
(1)  16  L.  J.  Q.  li.  377  ;   10  Q.  B.  C41. 
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the  assessment  and  taxation  now  called  in  question  were  made     Harbison 
(except,  perhaps,  the  expense  of  the  second  survey  and  valuation),     stickkry. 
and  having  so  raised  that  money,  might,  with  the  assistance  of  the 
valaers,  have  made  an  assessment  and  taxation  precisely  similar  to 
that  in  dispate,  and  have  thereby  compelled  those,  who  had  not  by 
the  acre  rate  been  compelled  to  pay  a  portion  of  the  whole  expense 
of  the  *survey  and  valuation,  in  proportion  to  the  benefit  that  they       [  '128] 
had  received,  to  pay  the  difference.    In  either  event,  the  sum  to  be 
paid  by  the  plaintiff  would  have  been  the  same ;  and  it  is  a  mere 
matter  of  form  whether  be  is  compelled  to  pay  it  by  an  acre  rate, 
or  by  the  rate  apportioning  the  sums  paid  to  the  benefit  received,  or 
part  by  one,  and  the  remainder  by  the  other.    And  it  seems  to  us, 
that  when   the  drainage  had  been  completed,   and   the   benefit 
received  by  each  proprietor  could  be  ascertained,  it  would  have 
been  a  very  idle  proceeding  to  make  and  levy  an  acre  rate  pressing 
anequally  on  the  various  proprietors,  because  not  in  proportion  to 
the  benefit  received,  and  then  to  raise  another  rate  merely  to 
remedy   the   injustice  done    by  the    former.     If,  therefore,   the 
proceeding  of  the  Commissioners,  in  making  and  levying  the  rate 
under  which  the  goods  of  the  plaintiff  in  error  were  distrained,  had 
not  been  strictly  regular,  we  think  it  would  have  been  substantially 
so,  and  a  sufficient  answer  to  this  action.    But  it  seems  to  us,  that 
the  course  pursued  was  strictly  within  the  fifty- third  section  of  the 
Act,  in  the  case  which  has  happened.    Before  the  drainage  works 
were  commenced,  a  valuation  was  made  of  the  low  lands,  in  their 
then  state;  when  the  drainage  had  been  completed,  another  valua- 
tion was  made  of  the  same  lands  in  their  then  state ;  so  that  the 
real  improvement  of  the  lands  of  each  proprietor  was  ascertained. 
The  Commissioners  and  valuers,  by  an  instrument  in  writing  under 
their  hands,  set  forth  the  names  of  all  the  proprietors  of  the  low 
grounds,  and  the  number  of  acres  belonging  to  each;  and  did  by 
the  same  instrument  assess,  tax,  and  charge  the  lands  and  grounds 
of  all  and  every  such  owners  and  proprietors,  according  and  in 
proportion  to   such   improved   value,   with    his,    her,  and  their 
respective  *quota  or  portion  of  the  costs,  charges,  and  expenses,      [  ^129  ] 
incident  to  obtaining  the  Act  and  carrying  it  into  execution,  up 
to    the    time    of    making  and    completing  that  instrument  and 
taxation.     The  quota  and  portion  of  the  plaintiff  in  error  did  not 
exceed  the  sum  with  which  he  had  been  assessed  and  taxed,  in 
pursuance  of  the  power  to  raise  acre  rates.    Notice  of  that  excess 
was  duly  given,  and  the  money  not  having  been  paid  within  the 
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Hab&isok  time  limited  by  the  Act,  it  was  levied  by  distress  under  a  warrant 
Sticknet.  gi'&i^ted  by  the  Commissioner,  as  directed  by  the  fiftieth  Bection, 
with  reference  to  acre  rates ;  which  mode  of  proceeding  is  also 
made  applicable  to  levying  the  rate  made  under  the  fifty-third 
section.  The  latter  part  of  this  section  specifies  the  purposes  to 
which  the  money,  when  received,  is  to  be  applied ;  but  that  does 
not  affect  the  regularity  of  the  proceeding  in  making  and  levying 
the  rate.  The  direction  of  the  statute  as  to  the  application  of  the 
money,  is  merely,  that  to  those  who  have  already  paid  more  than 
.their  quota  the  excess  shall  be  refunded,  and  does  not  contain 
any  enactment  that  if  the  money  raised  is  not  expended  by  such 
refunding,  it  may  not  be  applied  to  the  payment  of  liabilities 
incurred  for  the  drainage  works. 

We  are  therefore  of  opinion,  that  the  objections  made  to  the  rate 
in  question  fail;  and  that  it  constitutes  a  good  defence  to  this 
action,  under  the  avowry  and  cognizance  on  the  record ;  and  con- 
sequently that  on  the  bill  of  exception  the  defendants  in  error  are 
.entitled  to  judgment,  and  that  a  venire  de  novo  ought  to  be 
awarded. 

Aug. 21.      The  Lord  Chancellor: 

My  Lords,  this  case  was  argued  before  the  learned  Judges,  and 

[  •130  ]  there  has  been  *a  unanimous  opinion  of  the  Judges  delivered  by 
Mr.  Baron  Parke,  which  enters  very  fully  into  the  question.  The 
learned  Judges  came  to  a  conclusion,  in  which,  after  having  care- 
fully considered  the  reasons  on  which  that  conclusion  was  founded, 
I  entirely  concur.  I  am  of  opinion  that  the  judgment  ought  to  be 
for  the  defendants  in  error,  and  that  a  venire  de  novo  ought  to  be 
awarded ;  and  I  therefore  move,  that  the  judgment  of  the  Court 
below  should  be  affirmed,  with  costs. 

Lord  Brougham  : 

My  Lords,  I  considered  this  case  when  I  sat  here  for  my  noble 
and  learned  friend,  some  weeks  ago ;  and  I  entirely  agree  \^ith  the 
unanimous  opinion  then  delivered  by  the  learned  Judges.  They 
have  come  to  a  right  construction  of  the  statute,  and  we  ought  to 
give  judgment  for  the  defendants  in  error. 

Judgment  affirmed,  and  venire  de  novo  awarded,  with 
costs  (i). 

(1)  This  case  was,  on  the  30th  of  tion  to  revise  the  judgment,  so  far  as 
April,  1849,  brought  under  the  con-  it  allowed  costs,  as  the  plaintiff  in 
-  sideration  of  the  House,  on  an  applica-      eiTor  contended  that  the  House  had 
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LADY  EDWAKD  THYNNE  v.  The  E AEL  of  GLENGALL 

AND  Others  (1).  ' 

The  EAEL  and  COUNTESS  of  GLENGALL  v.   LADY 
EDWARD   THYNNE  and  Others. 

(2H.L.C.131— 158;  S.C.12jTir.  805;  affirming  1  Keen,  769;  6  L.J.N.  S.  Oh.  25.) 

A  father  having,  upon  the  marriage  of  his  daughter,  agreed  to  give  her  a 
portion  of  100,000/.,  transferred  one-third  part  thereof  in  stock  to  the  four 
trustees  of  the  marriage  settlement,  and  gave  them  his  bond  for  transfer  of 
the  remainder  in  like  stock  upon  his  death,  the  latter  stock  to  be  held  by 
them  on  trust  for  the  daughter's  separate  use  for  life,  and  after  her  death 
for  the  children  of  the  man*iage,  as  the  husband  and  she  should  jointly 
appoint.  The  father  afterwards  by  his  will  gave  to  two  of  the  trustees  a 
moiety  of  the  residue  of  his  personal  estate,  in  trust  for  the  daughter's 
separate  use  for  life,  remainder  for  her  children  generally  as  she  should  by 
deed  or  will  appoint : 

Held,  that  the  moiety  of  the  residue  given  by  the  will  was  in  satisfaction 
of  the  sum  of  stock  secured  by  the  bond,  notwithstanding  the  differences  of 
the  trusts ;  and,  it  being  found  to  be  for  the  benefit  of  the  daughter  and  her 
children,  if  any  she  should  have,  to  take  under  the  will,  she  was  bound  to 
elect  so  to  take. 

Equity  leans  against  satisfaction  of  debt  by  legacy,  but  in  favour  of  a 
provision  by  will  being  in  satisfaction  of  a  portion  by  contract. 

Small  differences  between  the  debt  and  the  legacy  negative  the  presump- 
tion of  satisfaction,  but  are  disregarded  in  the  case  of  portions.  So  in  case 
of  debt,  a  smaller  legacy  is  not  a  satisfaction  of  a  larger  debt,  but  may  be  a 
satisfaction  of  a  portion,  pro  tanto, 

A  gift  of  residue  cannot  be  a  satisfaction  of  a  debt,  because  the  amount 
being  uncertain,  it  may  be  less  than  the  debt.  But  as  a  portion  may  be 
satisfied  by  a  smaller  legacy  pro  tanto,  so,  on  principle,  a  residue  ought  to 
be  considered  as  satisfaction  of  a  portion  altogether,  or  pro  tanto,  according 
to  the  amount. 

A  father  having  agreed  to  settle  a  certain  sum  for  the  benefit  of  his 
daughter  and  the  children  of  her  intended  marriage  with  Lord  G.,  a  memo- 
randum of  the  terms  of  the  settlement  was  by  his  direction  written  by  his 
solicitor,  and  approved  of  by  him  and  Lord  G.,  and  he  gave  the  solicitor 
instructions  to  prepare  such  settlement,  but  died  before  the  same  was  ready 
for  execution,  having  by  his  will  given  the  daughter  real  estates  and  a  moiety 
of  the  residue  of  his  personal  estate.  Lord  G.  married  the  daughter,  and  per- 
f oimed  his  part  of  the  settlement,  in  conformity  to  the  written  memorandum : 

Held,  that  the  memorandum  was  not  a  complete  agreement,  binding 
within  the  Statute  of  Frauds  ;  and  of  an  incomplete  agi-eement  there  cannot 
be  part-performance. 

These  appeals  were  brought  against  a  decree  and  orders  of  the 
Master  of  the  Bolls  [reported  in  1  Keen,  769,  under  the  title  of 
GlengaU  v.  Barnard], 
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no  power  to  grant  costs  upon  an  award 
of  venire  de  novo.  The  case  was  only 
argued  on  one  side,  and  was  then 
ordered  to  stand  over,  that  a  search 
might  be  made  for  precedents. 

(1)  Chichester     v.    Coventry    (1867) 


L.  B.  2  H.  L.  72,  36  L.  J.  Ch.  673,  17 
L.  T.  35  ;  In  re  Tusmud'a  Estate  (ISIS) 
9  Ch.  D.  363,  47  L.  J.  Ch.  849,  39L.T. 
113 ;  Crichton  v.  CHchton  [1896]  1  Ch. 
870,  65  L.  J.  Ch.  491,  C.  A. 


78 


1848.    H.  L.    2  H.  L.  C.  182—133. 


[R-R» 


Lady  B. 

Thtnnb 

t. 

The 

Eabl  of 

Glrkgall. 

[182] 


[  M33  ] 


The  appellant  in  the  first  appeal  is  one  of  the  two  daughters  and 
only  children  of  the  late  William  Mellish.  On  her  marriage  with 
Lord  Edward  Thynne,  on  the  8th  of  July,  1830,  her  father,  in 
pursuance  of  a  previous  agreement,  transferred  to  the  names  of  the 
trustees  of  the  marriage  settlement  88,333/.  68.  8d.,  SI.  per  cent. 
Consolidated  Bank  Annuities,  and  executed  a  bond  to  secure  to  them 
payment  of  an  annuity  of  2,0002.  during  his  life,  and  the  transfer 
to  them  by  his  heirs,  executors,  &c.,  on  his  death,  of  66,666/.  18«.  4^/., 
like  Bank  Annuities,  if  his  said  daughter,  or  any  child  of  the  said 
marriage,  should  be  then  living. 

The  trusts  of  these  different  sums  were  by  the  indentures  of 
settlement  declared  to  be : 

As  to  the  83,883/.  6s.  Sd.,  that  the  trustees  should  pay  the 
interest,  dividends,  and  annual  income  thereof,  to  Lord  Edward 
Thynne  during  his  life,  and  after  his  decease  to  the  appellant  for 
her  life,  and  after  the  decease  of  the  survivor  of  them,  should  apply 
the  said  Bank  Annuities  for  the  benefit  of  the  child  or  children  of 
the  marriage,  as  Lord  Edward  Thynne  and  the  appellant  jointly,  or 
the  survivor  of  them  alone,  should  appoint,  and,  in  default  of 
appointment,  then  that  the  said  trust  fund  should  remain  on  trust 
for  the  child  or  children  of  the  marriage,  as  in  the  settlement 
mentioned. 

And,  as  to  the  annuity  of  2,000/.  and  the  sum  of  66,666/.  18s.  4d. 
Bank  Annuities,  that  the  trustees  should  compel  payment  of  the 
former,  and  on  the  decease  of  the  obligor,  in  case  the  appellant  or 
any  child  of  the  marriage  should  be  then  living,  compel  the  transfer 
of  the  latter  sum,  and  should  stand  possessed  of  each,  on  trust 
during  the  joint  lives  of  Lord  Edward  Thynne  and  the  appellant, 
to  pay  the  annuity  during  the  life  of  William  Mellish,  and,  after 
his  decease,  the  ^interest,  dividends,  and  annual  income  of  the 
66,666/.  13s.  4d.,  as  the  appellant  should,  without  anticipation, 
direct,  and  in  default  of  such  direction,  to  herself,  for  her  separate 
use ;  and  after  the  decease  of  Lord  Edward  Thynne,  if  he  should  die 
in  the  lifetime  of  the  appellant,  then  to  her  and  her  assigns  during 
her  life  :  And  after  her  decease,  that  the  annuity  and  the  said  sum 
of  Bank  Annuities  and  the  dividends  thereof,  whether  Lord  Edward 
Thynne  should  be  then  living  or  not,  should  remain  and  be  on 
trust  for  the  child  or  children  of  the  marriage,— who,  being  a  son  or 
sons,  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters,  should  attain  that  age  or  marry  under  it,  with  con- 
sent,— as  Lord  Edward  Thynne  and  the  appellant  should,  during 
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their  joint  lives,  by  deed  appoint ;  and  in  default  of  appointment, 
if  there  should  be  but  one  child  of  the  marriage,  who,  being  a  son, 
should  attain  the  age  of  twenty-one,  or,  being  a  daughter,  should 
attain  that  age  or  marry  under  it  with  consent,  in  trust  for  such 
child,  his  or  her  executors,  &c. ;  and  if  there  should  be  two  or  more 
children  who  should  attain  the  said  age,  or  being  daughters  should 
marry  under  it  with  cofisent,  in  trust  for  all  such  children,  in  equal 
shares  as  tenants  in  common,  to  be  interests  vested  in  a  son  or  sons 
at  the  age  of  twenty-one,  and  in  a  daughter  or  daughters  at  that 
age,  or  marriage  under  it  with  consent,  as  in  the  indentures 
mentioned. 

And  it  was  by  the  settlement  declared  that,  if  there  should  be  no 
child  of  the  marriage,  or  none  who  should  live  to  acquire  a  vested 
interest  in  the  trust  funds,  then  the  33,3332.  68.  8d.  Bank  Annuities, 
after  the  decease  of  the  survivor  of  Lord  Edward  Thynne  and  the 
appellant;  and  the  annuity  of  2,000{.  and  the  66,6662.  ISs,  14^2. 
Bank  Annuities,  from  and  immediately  after  the  decease  *of  the 
appellant,  and  such  failure  of  issue  as  aforesaid,  and  whether  Lord 
Edward  Thynne  should  be  then  living  or  not ;  should  remain  in 
trust  for  William  Mellish,his  executors,  administrators,  and  assigns, 
for  his  and  their  absolute  use. 

William  Mellish,  by  his  will,  dated  November,  1833,  gave  all  his 

real  estate  to  William  Astell  and  Benjamin  Barnard,  two  of  the  four 

trustees  of  the  appellant's  marriage  settlement,  upon  trust,  as  to 

certain  parts  thereof  in  the  will  described,  to  pay  the  rents  to  the 

appellant   for   her   separate  use,  for    life,   without    anticipation ; 

remainder  to  her  first  and  other  sons  in  tail,  in  strict  settlement ; 

remainder  to  her  daughters  as  tenants  in  common  in  tail,  with  cross 

remainders  among  them  in  tail ;  remainder  to  the  testator's  other 

daughter,  Margaret  Lauretta  Mellish  (now  Countess  of  Glengall, 

one  of  the  respondents),  for  her  life,  for  her  separate  use,  in  the 

same  manner  as  her  sister ;  remainder  to  her  first  and  other  sons 

in  tail  male  in  strict  settlement;    remainder  to  her  daughters  as 

tenants  in  common  in  tail,  with  cross  remainders  amongst  them  in 

tail ;  remainder  to  his  own  right  heirs :  And,  as  to  certain  other 

parts  of  his  real  estate  in  the  will  mentioned,  upon  the  same  trusts 

for  the  benefit  of  his  daughter,  Margaret  Lauretta  Mellish  and  her 

children,  with  remainder  over,  in  case  of  failure  of  issue,  to  the 

appellant  and  her  children,  as  he  had  declared  with  respect  to  the 

property  given  to  her,  in  the  same  manner  as  if  such  trusts  were 

repeated,  inututis  mutandis.      And  the  testator  gave  his  leasehold 
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house  in  Richmond  Terrace,  Whitehall,  to  his  said  trustees,  npon 
the  same  trusts,  for  the  benefit  of  the  appellant  and  her  children, 
as  he  had  declared  with  respect  to  the  real  estate  given  to  her,  ^or 
as  near  thereto  as  the  nature  of  the  property  would  admit :  And  he 
gave  his  shares  in  the  East  andWest  India  Docks,  in  the  Wey  and  Avon 
Canal,  and  in  the  Poplar  and  Greenwich  Ferry,  to  the  said  trustees, 
for  the  benefit  of  his  daughter  Margaret  Lauretta  and  her  children, 
in  the  same  manner. 

The  testator,  after  some  gifts  to  his  wife,  including  an  annuity 
of  2,000/.  for  her  life,  charged  on  his  funded  and  other  property, 
gave  all  the  residue  of  his  personal  estate  to  his  said  two  trustees, 
in  trust  to  sell  his  ships  and  cargoes,  and  such  other  parts  thereof 
as  they  might  think  advisable,  and  to  invest  the  money  arising 
therefrom  in  Government  or  real  securities ;  and,  after  providing 
for  the  payment  of  the  said  annuity  to  his  wife,  and  paying  such 
legacies  as  he  might  thereafter  give,  to  stand  possessed  thereof  on 
the  trusts  following : 

As  to  one  moiety  of  such  residue,  on  trust  to  pay  the  interest 
thereof  to  the  appellant,  for  her  separate  use  for  her  life,  in  the 
same  manner  as  he  had  directed  with  respect  to  the  rents  of  the 
real  estate  given  to  her,  remainder  for  her  children,  in  such  shares 
as  she  should  by  deed  or  will  appoint;  and,  in  default  of  such 
appointment,  to  such  children  equally,  sons  to  take  vested  interests 
at  twenty-one,  and  daughters  at  that  age  or  marriage;  and  in 
default  of  such  issue,  upon  the  same  trusts  for  his  daughter 
Margaret  Lauretta  and  her  children,  with  a  like  power  of  appoint- 
ment ;  and  if  both  should  die  without  issue,  then  in  trust  for  the 
testator's  next  of  kin :  And  as  to  the  other  moiety,  upon  the  same 
trusts  for  his  daughter  Margaret  Lauretta  and  her  children,  with  a 
like  power  of  appointment,  and  failing  issue,  for  her  sister  and  her 
children,  with  ultimate  remainder  to  the  testator's  next  of  kin,  as 
declared  with  respect  to  the  first  moiety.  And  the  testator  desired 
*that  there  might  be  inserted  in  his  will  the  usual  power  with 
respect  to  maintenance  and  advancement  of  his  daughter's  children 
during  their  minorities  :  And  after  other  powers  to  his  said  trustees, 
he  appointed  them  and  three  other  persons  executors  of  his  will. 

The  testator  died  on  the  27th  of  January,  1834.  His  will  was 
proved  by  Benjamin  Barnard  alone. 

Before  Mr.  Mellish's  death,  a  marriage  had,  with  his  consent, 
been  agreed  on  between  the  Earl  of  Glengall  and  Margaret  Lauretta 
Mellish,  bis  daughter,  to  whom  he  agreed  to  give  a  portion  of 
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100,000Z.  8/.  per  cent.  Reduced  Bank  Annuities,  to  be  secured  by 
his  bendy  and  settled  on  her  and  the  issue  of  the  intended  marriage. 
The  Earl  of  Glengall  had  also  agreed  to  charge  his  estates  wilh  a 
jointure  for  his  intended  wife,  and  with  the  sum  of  20,000Z.  for 
younger  children  of  the  marriage.  Drafts  of  the  intended  bond 
and  settlements  were  prepared  by  Mr.  Mellish's  direction,  and 
approved  of  by  counsel  on  his  behalf,  but  he  died  before  they  were 
engrossed.  The  Earl  of  Glengall  executed  indentures  of  settlement 
on  his  part,  as  approved  of  by  Mr.  Mellish,  with  some  slight  altera- 
tions made  necessary  by  his  death ;  and  the  marriage  was  solemnized 
on  the  18th  of  February,  1834. 

The  bill  in  this  case  was  filed  in  April,  1834,  by  the  Earl  and 
Countess  of  Glengall  against  Barnard  the  executor.  Lord  Edward 
Thynne  and  the  appellant,  his  wife,  and  others,  for  carrying  the 
tru:^ts  of  Mr.  Mellish's  will  into  execution.  The  bill,  after  stating 
the  matters  before  mentioned,  stated  the  particulars  of  the  treaty 
in  contemplation  of  the  marriage  of  the  plaintiffs  to  the  effect 
following : 

That  shortly  after  the  date  of  the  testator's  will,  ^proposals  of 
marriage  were  made  to  his  daughter  Margaret  Lauretta  by  Lord 
Glengall,  and  the  testator  told  his  solicitor,  Mr.  Tooke,  that  in  the 
event  of  his  accepting  them,  he  would  settle  on  his  said  daughter 
an  income  similar  to  that  which  he  had  settled  on  the  appellant, 
with  no  other  difference  than  that  of  securing  the  whole  of  that 
income  to  the  separate  use  of  his  daughter,  Margaret  Lauretta ; 
and  he  should  expect  Lord  Glengall  to  settle  a  jointure  of  1,2002. 
on  her,  and  a  sum  of  20,000Z.  on  the  younger  children :  That  the 
testator  being  afterwards  satisfied  with  the  result  of  the  inquiries 
made  by  his  said  solicitor  as  to  Lord  Glengall's  property,   was 
induced  to  entertain  his  proposals,  and  to  discuss  the  terms  of  a 
settlement :  That  several  meetings  took  place  between  Lord  Glengall, 
the  testator,  and  Mr.  Tooke,  at  all  of  which  the  testator  expressed 
his  intention  to  place  his  two  daughters  on  an  equal  footing,  and 
that  at  the  last  of  such  meetings,  on  the  7th  of  January,  1834,  it 
vas  finally  agreed,  that  if  the  marriage  should  take  place,  the 
testator  would  give  his  bond  to  the  trustees  of  the  intended  settle- 
ment for  payment  of  an  annuity  of  3,000/.  during  his  life,  and  for 
transfer  to  them  of  100,0002.  3Z.  per  cent.  Beduced  Bank  Annuities 
immediately  after  his  death ;  and  that  such  annuity  and  the  dividends 
of  the  said  stock,  after  his  death,  should  be  paid  to  Lady  Glengall 
for  her  life,  for  her  separate  use ;  and  if  she  should  die  without 
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children,  the  capital  of  the  stock  should  revert  to  the  testator ;  but 
if  there  should  be  children  of  the  marriage,  the  capital  of  the  stock 
should  go  to  the  younger  children,  as  their  parents  should  appoint  ; 
and  in  default  of  appointment,  among  them  equally ;  and  if  there 
should  be  but  one  child,  then  to  such  child :  That  Lord  Glengall 
should  charge  his  estates  with  *the  jointure  and  provision  for 
younger  children  before  mentioned,  the  latter  to  be  subject  to  a 
like  power  of  appointment  among  them  :  That  as  soon  as  the  terms 
of  the  settlement  had  been  so  agreed  upon,  Mr.  Tooke,  by  the 
testator's  desire,  drew  up  a  memorandum  of  the  arrangement,  in 
the  following  words : 

"  Mr.  Mellish  to  transfer  100,000L  Consols  into  the  names  of 
trustees,  upon  trust  to  pay  the  dividends  to  Miss  Mellish  for  her  life, 
to  her  separate  use ;  on  her  death  without  children,  to  revert  to  her 
father's  estate.  Should  there  be  children,  to  go  to  the  younger 
children,  as  the  parents  may  jointly  appoint ;  if  no  such  appoint 
ment,  then  to  go  among  such  younger  children,  share  and  share 
alike ;  if  only  one  child,  to  such  only  child.  Lord  Glengall  to 
exercise  the  power  contained  in  the  settlement,  by  covenanting  to 
charge  his  estate  with  a  jointure  of  1,200Z.  per  annum  in  favour  of 
his  lady,  and  20,000i.  in  favour  of  the  younger  children,  subject  to 
a  like  power  of  appointment  among  them." 

The  bill  stated  that  Mr.  Tooke  read  the  memorandum  over  to 
the  testator  and  Lord  Glengall,  and  they  both  approved  of  it ;  but 
it  was  afterwards  arranged  that  the  proposed  sum  of  stock  should 
be  secured  by  bond  instead  of  being  actually  transferred  to  the 
trustees,  and  that  the  provision  should  be,  not  for  the  younger 
children  only,  but  for  all  the  children  of  the  marriage,  in  conformity 
with  the  settlement  made  on  the  marriage  of  Lady  Edward  Thynne, 
which  the  testator  desired  to  be  the  basis  of  the  intended  settle- 
ment :  That,  subsequently  to  the  preparation  of  the  said  minute  of 
the  terrrfs  of  settlement,  Lord  Glengall  voluntarily  proposed  to 
make  a  further  jointure  for  Lady  Glengall  of  6,0002.  a-year,  in  case 
there  should  be  no  issue  of  the  marriage ;  *but  it  was  afterwards 
agreed  between  him  and  the  testator  that  the  increased  jointure 
should  not  exceed  2,000i.  a-year :  That  on  the  18th  of  January, 
the  testator  declared  to  Mr.  Tooke  that  he  had  finally  accepted  the 
proposals  of  marriage,  and  instructed  him  to  prepare  the  deeds  of 
settlement  upon  the  terms  which  had  been  agreed  to,  and  stated 
his  wish  that  the  marriage  should  take  place  on  the  80th  of 
the  same  month:  That  the  drafts  of  the  deeds  were  accordingly 
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prepared,  and  sent,  on  the  18th  of  January,  to  a  conveyancer,  and 
were  by  him  settled,  and  the  testator  was  perfectly  satisfied  with 
them,  but  desired  them  to  be  laid  before  his  friend  Mr.  Tidd,  for 
his  perusal,  and  they  were  accordingly  sent  to  Mr.  Tidd  on  the 
24th  of  January,  and  he  approved  of  them ;  and  they  were  about 
to  be  engrossed  and  made  ready  for  execution,  but  the  testator  died 
on  the  27th  day  of  the  same  month. 

The  bill—  after  stating  the  solemnization  of  the  marriage  of  the 

plaintiffs,  and  the  execution,  previously  thereto,  of  indentures  by 

Lord  Glengall,  charging  his  estates   with   1,200{.,   2,000{.,    and 

20,000/.,  in  pursuance  of  his  agreement  with  the  testator,  and  also 

the  execution  of  a  deed  by  Miss  Mellish,  with  Lord  Glengall's 

consent,  assigning  to  Mr.  Tooke  all  the  share  and  interest  to  which 

she  should  become  entitled  during  the  joint  lives  of  her  and  Lord 

Glengall,  in  the  rents  of  the  real  estate  and  in  the  personal  estate 

devised  and  bequeathed  by  the  will  of  her  father,  upon  trust  as  in 

the  bill  mentioned — insisted  that  the  agreement  or  understanding 

on  the  part  of  Mr.  Mellish,  to  settle  the  100,000/.,  SI.  per  cent. 

Bank  Annuities  upon  Lady  Glengall  and  the  issue  of  the  marriage, 

was  a  good  and  valid  undertaking  on  his  part,  more  especially  as 

Lord  *Glengall  had,  on  the  faith  thereof,  executed  his  part  of  the 

agreement ;  and  that  such  sum  of  100,000/.  Bank  Annuities  ought, 

under  the  circumstances,  to  be  considered  a  debt  due  from  Mr. 

Mellish  at  the  time  of  his  death,  and  ought  to  be  paid  out  of  his 

personal  estate,  and  settled  and  secured  for  the  separate  use  of 

Lady  Glengall,  and  for  the  benefit  of  her  and  her  children,  upon 

the  same  trusts  as  were  stipulated  for  and  agreed  upon  between 

Mr.  Mellish  and  Lord  Glengall,  as  set  forth  in  the  before-stated 

memorandum  of  settlement,  and  in  the  said  drafts  thereof  prepared 

in  Mr.  Mellish 's  lifetime.      And  the  bill  further  submitted  and 

insisted  that,  if  the  Court  should  be  of  opinion  that  the  plaintiffs 

were  not  entitled  to  have  the  said  sum  of  100,000/.  Bank  Annuities 

80  raised  as  aforesaid,  the  disposition  made  by  Mr.  Mellish 's  will 

for  the  appellant  and  her  children,  if  any  she  might  have,  should 

be  considered  to  operate  as  a  satisfaction  of  the  bond  given  by  him 

OD  her  marriage ;  the  provisions  made  by  the  will  for  the  appellant 

and  her  children  being  of  far  greater  amount  and  value  than  the 

money  secured  by  the  bond. 

The  bill  prayed,  among  other  things,  that  the  trusts  of  the  will 
might  be  carried  into  execution  ;  that  the  usual  accounts  might  be 
taken,  and  that  it  might  be  declared  that,  under  the  circumstances 
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aforesaid,  the  sum  of  100,0002.  Bank  Annuities,  so  agreed  by  Mr. 
Mellish  to  be  secured  and  settled  for  the  benefit  of  Lady  Glengali 
and  her  children,  constituted  a  debt  against  his  estate,  and  that 
the  same  ought  to  be  raised  out  of  his  personal  estate,  and  settled 
for  the  separate  use  of  Lady  Glengali,  and  for  the  benefit  of  her 
and  her  children,  upon  the  trusts  agreed  upon  between  Lord  Glengali 
and  Mr.  Mellish  as  aforesaid  ;  but  in  case  the  *Court  should  be  of 
opinion  that  the  plaintiffs  were  not  entitled  to  have  the  said  sum  so 
raised,  then  that  it  might  be  declared  that  the  aforesaid  provision 
made  by  Mr.  Mellish 's  will  for  the  appellant  and  her  children  was 
a  satisfaction  of  the  said  bond. 

The  appellant,  in  her  answer,  submitted  that  the  alleged  agree- 
ment or  undertaking  of  Mr.  Mellish  to  settle  the  said  sum  of 
100,000Z.  Bank  Annuities  upon  Lady  Glengali  and  her  children  was 
not  a  valid  undertaking ;  that  the  aforesaid  memorandum  thereof 
was  intended  for  his  consideration,  and  not  conclusive  or  binding 
on  his  part ;  that  the  same  could  not  be  enforced  against  him  in  his 
lifetime,  and  consequently  ought  not  to  be  considered  as  a  debt  due 
from  him  at  his  decease ;  and  the  answer  also  submitted  that  the 
provision  made  by  Mr.  Mellish's  will  for  the  appellant  and  her 
children,  if  any  she  might  have,  ought  not  [to]  be  considered  as  a 
satisfaction  of  the  said  bond,  and  the  monies  thereby  secured ;  and 
the  appellant  claimed  to  be  entitled  to  both  provisions. 

There  was  yet  no  issue  of  the  marriage  of  the  appellant  and  Lord 
Edward  Thynne.  Lord  and  Lady  Glengali  had  children,  and  they 
were  made  parties  to  the  cause  by  supplemental  bills. 

The  causes  were  heard  by  the  Master  of  thb  Rolls,  who,  by  his 
decree,  dated  the  7th  of  November,  1836,  after  referring  it  to  the 
Master  to  take  the  accounts  prayed  by  the  bill,  dismissed  so  much 
thereof  as  prayed  a  declaration  that  a  sum  of  100,000Z.  Bank 
Annuities,  proposed  by  Mr.  Mellish  to  be  settled  for  the  benefit  of 
Lady  Glengali  and  her  children,  constituted  a  debt  against  his 
estate ;  and  his  Lordship  declared  that  the  appellant  and  her  issue 
(if  any  such  she  might  thereafter  have)  were  not  entitled  with 
*Lady  Glengali  and  her  issue  to  an  equal  share  in  the  residue  of 
the  testator's  personal  estate,  in  addition  to  the  benefits  secured  to 
them  by  his  bond,  but  that  one  moiety  of  the  residue  bequeathed  by 
the  testator,  to  or  in  trust  for  the  appellant  and  her  issue,  was  to 
be  considered  as  in  satisfaction  or  in  lieu  of  the  provision  made  for 
them  by  the  bond ;  and  it  was  referred  to  the  Master  to  inquire, 
and  state  whether  it  would  be  for  the  benefit  of  the  appellant  and 
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her  issne  (if  any  she  might  have)  to  elect  to  take  under  the  provisions 
of  the  bond,  or  of  the  will. 

The  Master,  by  his  report,  made  in  December,  1841,  certified, 
among  other  things,  that  the  clear  residue  of  the  testator's  estate 
consisted  of  4,965Z.  due  from  B.  Barnard;  58,767/.  SI.  per  cent. 
Bank  Annuities ;  12,000/.  East  India  stock  ;  100,000/.  3/.  per  cent. 
reduced  Annuities ;  and  10,000/.  Bank  of  England  stock ;  and  he 
found  that  it  would  be  for  the  benefit  of  the  appellant  and  her  issue 
(if  any  such  she  might  have)  to  elect  to  take  under  the  provisions  of 
the  will,  and  not  of  the  bond. 

The  causes  came  again  to  be  heard  by  the  Master  of  the  Bolls 
for  further  directions  on  the  28rd  of  March,  1842,  when  his  Lordship, 
by  his  decretal  order  of  that  date,  declared,  that  as  it  appeared  by 
the  report  that  it  was  for  the  benefit  of  the  appellant  and  her  issue 
(if  any  she  might  have)  to  elect  to  take  under  the  will,  and  not 
under  the  bond,  she  ought  so  to  elect ;  and  that  she  and  her  issue 
(if  any)  were  entitled  to  the  provisions  of  the  will,  and  not  of  the 
bond. 

Several  orders  were  afterwards  made  by  his  Lordship  consequential 
on  the  decree  and  on  this  order. 

Lady  Edward  Thynne  appealed  against  so  much  of  the  decree  of 
November,  1836,  as  declared  her  and  her  *i8sue  (if  any)  not  entitled 
to  a  moiety  of  the  residue  of  the  testator's  personal  estate,  in 
addition  to  the  benefits  secured  to  them  by  his  bond  ;  and  as  directed 
the  Master  to  inquire  which  of  the  two  provisions  would  be  more 
beneficial  to  them ;  and  also  against  the  declaration  contained  in 
the  decretal  order  of  March,  1842,  that  she  should  elect  to  take 
under  the  provisions  of  the  will,  as  being  found  to  be  more 
beneficial. 

The  second,  or  cross  appeal,  was  brought  by  Lord  and  Lady 
Glengall  against  part  of  the  decree  dismissing  their  bill,  so  far  as  it 
prayed  a  declaration  that  the  1(X),000/.  Bank  Annuities,  proposed 
to  be  settled  by  Mr.  Mellish  on  his  daughter  and  the  issue  of  her 
then  intended  marriage  with  Lord  Glengall,  constituted  a  debt 
against  Mr.  Mellish's  estate ;  and  against  corresponding  parts  of 
the  consequential  orders. 
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Mr.  Stuart  and  Mr,  HaUett,  for  Lady  E.  Thynne,  [cited  a  number 
of  cases  relating  to  the  satisfaction  of  debts  by  legacies  which  do 
not  apply  to  the  satisfaction  of  portions,  and  they  also  contended 
that  from  the  differences  between  the  limitations  and  trusts  of  the 
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two  proviBionSy  the  necessary  inference  arose  that  the  testator  did 
not  intend  the  gift  of  residue  to  be  in  lieu  of  that  secured  by  the 
bond]. 

Mr.  Bethell  (with  whom  was  Mr.  Cairns),  was  alone  heard 
for  the  Earl  and  Countess  of  Glengall ;  and  Mr.  Teed  (with  whom 
was  Mr.  Schomberg),  was  alone  heard  for  their  children:  [they 
distinguished  many  of  the  cases  cited  on  behalf  of  Lady  E.  Thynne, 
and  relied  upon  the  established  rule  of  equity  against  double  portions, 
and  upon  the  cases  of  satisfaction  of  portions  referred  to  in  the 
following  judgments] . 

The  slight  differences  in  the  limitations  and  trusts  of  the  two 
provisions  claimed  by  the  appellant  cannot  be  regarded  as  of  any 
importance  after  the  decision  of  the  House  in  the  case  of  The  Earl 
of  Durham  v.  Wharton  (i). 

Lord  Brougham  said  he  did  not  concur  in  that  decision,  being 
absent  at  that  time;  but  it  was  the  judgment  of  the  House,  and 
must  be  followed. 
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1848. 
Aug,  21. 


[  *153  j 


Mr.  Bethell : 

Lord  CoTTENHAM  exprcsscd  his  full  concurrence  in  it,  in  his 
judgment  in  Poxvys  v.  Mansfield  (2). 

Mr.  Stuart,  in  reply.     ♦     ♦     * 

There  was  no  argument  on  the  cross  appeal. 

The  Lord  Chancellor: 

These  appeals  have  stood  over  for  consideration  since  1847. 
Upfon  Lord  Glengall's  appeal  I  think  that  there  is  no  doubt  as  to 
the  decree  being  right.  There  clearly  was  no  concluded  contract  at 
the  time  of  Mr.  Mellish's  death  ;  and  if  there  had  been,  there  was 
no  part  performance,  his  death  having  taken  place  before  the 
marriage.  That  appeal  must  therefore,  in  my  opinion,  be  dismissed, 
the  necessity  for  which  would  be  a  grievous  hardship,  if  the  House 
should  think  it  necessary  to  reverse  the  decree  of  the  Master  of 
THE  Rolls  upon  the  appeal  of  Lady  Edward  Thynne.  But  if  the 
decree  shall  be  affirmed  so  far  as  it  is  questioned  *by  the  latter 
appeal,  the  result  will  be  to  divide  the  property  equally  between  the 


(1)  39  B.  B.  13  (3  CI.  &  Fin.  146). 


(2)  45  E.  R.  277  (3  My.  &  Gr.  359, 
374). 
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two  daughters  of  Mr.  Hellish,  which,  it  is  certain,  was  his  object 
and  intention. 

No  case  can  more  satisfactorily  exemplify  the  wisdom  of  the  rule 
of  equity,  leaning  against  double  portions,  than  the  present ;  for  if 
Lady  E.  Thynne  were  to  succeed  in  the  object  of  her  appeal,  and 
so  become  entitled  to  the  provision  secured  to  her  and  her  family 
by  her  marriage  settlement,  and  also  to  the  one  half  of  the  residue 
of  her  father's  property,  she  would  be  entitled,  not  to  one  half  as 
he  intended,  but  probably  to  something  like  three  fourths. 
Fortunately,  the  rule  of  equity  prevents  these  consequences. 

Before  I  consider  the  authorities  as  applicable  to  the  facts  of  this 
case,  I  think  it  expedient  to  throw  out  of  consideration  all  the  cases 
which  have  been  cited,  in  which  questions  have  arisen  as  to  legacies 
being  or  not  being  held  to  be  in  satisfaction  of  debt ;  for,  however 
similar  the  two  cases  may  at  first  sight  appear  to  be,  the  rules  of 
equity  as  applicable  to  each  are  absolutely  opposed,  the  one  to  the 
other.  Equity  leans  against  legacies  being  taken  in  satisfaction  of 
debt,  but  leans  in  favour  of  a  provision  by  will  being  in  satisfaction 
of  a  portion  by  contract,  feeling  the  great  improbability  of  a  parent 
intending  a  double  portion  for  one  child,  to  the  prejudice  generally, 
as  in  the  present  case,  of  other  children.  In  the  case  of  debt, 
therefore,  small  circumstances  of  difference  between  the  debt  and 
the  legacy  are  held  to  negative  any  presumption  of  satisfaction; 
whereas  in  the  case  of  portions,  small  circumstances  are  disregarded. 
So,  in  the  case  of  debt,  a  smaller  legacy  is  not  held  to  be  in  satis- 
faction of  part  of  a  ^larger  debt;  but  in  the  case  of  portions  it  may 
be  satisfaction  pi'o  tanlo.  It  has  been  decided  that  in  the  case  of  a 
debt,  a  gift  of  the  whole  or  part  of  the  residue  cannot  be  considered 
as  satisfaction,  because  it  is  said  that,  the  amount  being  uncertain, 
it  may  prove  to  be  less  than  the  debt. 

In  considering  whether  this  rule  applies  to  portions,  which  is  the 
only  question  in  this  case,  the  reason  of  the  rule  as  applicable  to 
debts  must  not  be  lost  sight  of;  because  as  a  portion  may  be 
satisfied  pro  tanlo  by  a  smaller  legacy,  the  reason  given  for  the  rule 
as  applicable  to  debts  cannot  apply  as  to  portions.  And,  on  the 
contrary,  as  the  residue  must  be  supposed  to  have  been  considered 
by  the  testator  as  of  some  value,  it  would  appear  upon  principle  that 
it  ought  to  be  considered  as  satisfaction  altogether,  or  pro  tanto 
according  to  the  amount.  For  why  should  1,0002.,  given  as  residue, 
not  have  the  same  effect  upon  a  larger  portion  as  1,0002.,  given  as 
a  money  legacy  ? 
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All  reasoning  seems  to  be  in  favour  of  the  satisfaction,  but  the 
authorities,  if  direct  to  the  point,  must  decide.  Blandy  v.  Wid- 
moi'e  (i)  was  a  case  of  intestacy  and  performance  of  a  contract :  so 
was  Lee  v.  Cox  and  D'Aranda  (2) ;  so  was  Goldsviid  v.  Gold^mid  (3). 

If  there  are  not  cases  raising  and  deciding  this  question  in  terms, 
there  are  several  from  which  the  rule  of  the  Court  may  be  deduced. 
In  TAnguen  v.  Souray  (4)  a  provision  for  a  wife,  contracted  for,  of  a 
life  interest  in  1,400/.  was  held  to  be  satisfied  by  a  gift  by  will 
of  the  residue,  the  interest  from  which  exceeded  the  interest  upon 
the  1,400Z. 

In  Bairett  v.  Beckford  (5)  the  gift  of  the  residue  was  held  not  to 
be  a  satisfaction,  upon  the  ground  of  the  claim  being  a  debt ;  and 
Lord  Hardwickb  drew  the  distinction  between  that  case  and  double 
portions,  seeming  to  imply  that  in  the  latter  case  the  decision  would 
be  otherwise. 

In  Richnan  v.  Morgan  (6)  there  was  a  proviso  as  to  advancement 
in  the  settlement.  But  Lord  Thublow  says (7),  "It  would  be 
ridiculous  to  insist  that  the  residue  would  not  have  been  satisfaction 
for  the  8,000Z. ;  it  is  strange  to  say  that  the  gift  of  the  whole  residue 
being  uncertain,  shall  not  be  a  satisfaction,  when  a  moiety  of  that 
very  residue,  given  as  a  legacy,  will." 

In  Weall  v.  Rice  (8)  Sir  John  Leach  lays  down  the  rule  as  to 
portions  generally,  making  no  distinction  between  money  legacies 
and  gifts  of  residue ;  saying,  ''  If  a  father  makes  a  provision  for  a 
child  by  settlement  on  her  marriage,  and  afterwards  makes  a 
provision  for  the  same  child  by  his  will,  it  is  primd  facie  to  be 
presumed  that  he  did  not  mean  a  double  provision." 

It  is  satisfactory  to  find  the  doctrine  in  these  cases  so  consistent 
with  and  so  conformable  to  principle ;  they  leave  no  doubt  as  to  the 
general  rule,  and  it  only  remains  to  consider  how  far  the  facts  of 
this  case  bring  it  within  that  general  rule. 

The  obligation  upon  the  appellant's  marriage  was  by  bond,  dated 
March,  1830,  to  transfer  to  four  trustees  (two  of  whom,  those  named 
by  Mr.  Mellish,  are  also  trustees  and  executors  under  the  will) 
after  Mr.  Mellish's  death,  66,666i.  13«.  id.,  8Z.  per  cent.  Consolidated 
Annuities,  to  be  by  them  held  upon  the  trusts  of  the  settlement ; 
♦and  by  his  will,  dated  November,  1838,  he  gave  to  the  same  two 

(1)  IP.  Wms.  324.  (6)  1  Br.  C.  C.  63. 

(2)  3  Atk.  419  ;  1  Ves.  Sen.  1.  (7)  2  Br.  C.  C.  396. 

(3)  18  E.  E.  60  (1  Swanst.  211).  (8)  34  R  E.  83,  89  (2  Euss.  &  My. 

(4)  Pre.  in  Ch.  400.  251,  267). 

(5)  1  Ves.  Sen.  519. 
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individuals  half  the  residue  of  his  personal  estate  for  the  benefit  of 
Lady  Edward  Thynne  and  her  children;  the  difference  between 
the  two  being  that  by  the  settlement  the  appointment  amongst 
the  children  was  to  be  joint  by  the  husband  and  wife,  and  under 
the  will  by  the  wife  alone ;  and  that,  under  the  settlement,  the 
children  of  the  marriage  were  the  only  objects  of  the  appointment, 
and  under  the  will,  the  children  of  the  daughter  generally — 
differences  which,  according  to  the  rule  applicable  to  double  portions, 
do  not  negative  the  presumption  of  satisfaction.  But  the  case  is 
one  of  election,  which  has  been  disposed  of  by  the  Master*s  report. 
It  appears  to  me  therefore  that  the  Master  of  the  Bolls  came  to 
the  right  conclusion,  and  that  both  the  appeals  ought  to  be  dismissed, 
with  costs. 

Lord  Bbougham  : 

I  have  come  to  the  same  conclusion  as  my  noble  and  learned 
friend.  As  he  has  argued  chiefly  the  point  upon  the  original  appeal 
of  Lady  Edward  Thynne  v.  Loi'd  Olengall,  and  has  addressed  himself 
less  to  the  cross  appeal  of  Lord  Glengall  v.  Lady  Edward  Thynne,  I 
shall  perhaps  be  excused  for  entering  a  little  more  at  large  into 
that,  in  which  I  entirely  agree  with  the  Court  below,  and  with  my 
noble  and  learned  friend. 

In  this  case  I  think  that  the  agreement,  stated  in  the  bill  and 
referred  to  in  the  rest  of  the  pleadings,  namely,  respecting  100,000Z. 
3L  per  cent.  Beduced  Annuities,  was  never  completed ;  that  Mr. 
Mellish's  consent  to,  and  concurrence  in  it,  rested  wholly  in  parol ; 
that  neither  he,  nor  Mr.  Tooke  for  him,  ever  signed  it ;  not  only 
that,  but  that  it  was  not  completed,  even  by  parol ;  that  after  the 
draft  had  been  prepared,  read  to  him,  and  *approved  of  by  him,  it 
was  submitted  to  Mr.  Bellenden  Eer,  and  he  having  settled  it,  Mr. 
Mellish  was  apprised  of  the  state  of  the  draft,  and  though  Mr.  Tooke, 
in  his  answer  to  the  fourth  interrogatory,  says  he  approved,  yet  it 
is  evident  he  desired  something  further  to  be  done ;  for  he  made 
Mr.  Tooke  submit  the  draft  to  his  (Mr.  Mellish's)  old  friend, 
ilr.  Tidd,  for  his  perusal.  Accordingly  Mr.  Tidd  perused  it,  and 
expressed  his  approval  "in  one  or  two  interviews,*'  says  Mr.  Tooke, 
'*  which  I  had  with  him."  So  that  it  was  not  an  immediate 
unhesitating  approval ;  and  although  Mr.  Tidd  returned  the  draft 
approved  on  the  24th  of  the  month  to  Mr.  Tooke,  I  consider  that 
Mr.  Tooke  was  bound  to  state,  and  probably  would  have  stated, 
generally  at  least,  to  his  client,  what  had  passed  with  Mr.  Tidd  at 
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the  two  interviews,  what  difficulties  he  had  found,  and  how  those 
difficulties  were  removed.  Mr.  Tooke  does  not  state  that  he  ever 
told  Mr.  Mellish  anything  that  had  passed  with  Mr.  Tidd,  in  whom 
Mr.  Mellish  reposed  an  especial  confidence.  Nor  did  Mr.  Mellish 
ever  know  (which  is  a  material  point)  that  Mr.  Tidd  ultimately  did 
approve  of  the  draft ;  for  he  was  seized  with  the  illness,  which  in 
three  days  carried  him  off,  the  very  day  (the  24th)  that  Mr.  Tooke 
received  back  the  draft  from  Mr.  Tidd ;  so  that  Mr.  Mellish  died 
without  knowing  that  it  had  been  approved. 

I  have  put  the  case  of  the  non-completion  of  an  agreement  or 
contract.  But  Mr.  Tooke,  with  every  disposition — and  very 
naturally — to  support  Lord  Glengall's  claim  from  his  (Mr.  Tooke's) 
knowledge  of  his  client's  intentions,  does  not  take  upon  himself 
to  say  (which  would  have  made  a  material  difference  in  the  case) 
that  Mr.  Mellish  ever  said  that  he  was  to  be  ^considered  as  assent- 
ing, provided  Mr.  Tidd  should  approve  of  the  draft.  He  says  no 
such  thing.  This  view  of  the  case  makes  the  supposed  part-per- 
formance,  upon  which  all  the  reliance  is  placed,  wholly  immaterial ; 
for  part-performance,  to  take  the  case  out  of  the  Statute  of  Frauds, 
always  supposes  a  completed  agreement.  There  can  be  no 
part  performance  where  there  is  no  completed  agreement  in 
existence.  It  must  be  obligatory,  and  what  is  done  must  be  under 
the  terms  of  the  agreement,  and  by  force  of  the  agreement 

The  case  therefore  appears  to  me  to  be  free  from  all  doubt.  I 
regard  the  whole  as  an  incomplete  agreement,  and  I  agree  with 
the  Master  of  the  Bolls,  that  the  part  of  the  bill  which  referred 
to  it  ought  to  be  dismissed.  Therefore  the  decree  appealed  from 
should  be  affirmed,  as  my  noble  and  learned  friend  has  moved. 

This  makes  way  for  the  consideration  of  the  appeal,  in  which 
Lady  Edward  Thynne  is  the  appellant.  I  entirely  agree  with  the 
Master  of  the  Bolls,  and  with  my  noble  and  learned  friend,  that 
the  appellant  must  be  put  to  her  election,  and  that  she  and  the 
issue  of  her  marriage,  if  any,  do  elect  to  take  under  the  will  of 
Mr.  Mellish,  the  bequests  of  which  operate  as  a  satisfaction  of  the 
bond  of  the  8th  of  July,  1880,  and  not  as  a  cumulative  gift  for 
further  advancement — not  as  a  double  portion — and  therefore  that 
this  part  of  the  decree  also  should  be  affirmed.  Then  we  give  the 
costs  of  the  original  appeal  to  the  respondents  therein ;  and  the 
costs  of  the  cross  appeal  to  the  respondent  in  that  appeal. 

(The  decree  and  orders,  so  far  as  they  were  complained  of  in  the 
two  appeals,  were  then  affirmed  with  costs,  respectively.) 
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STEWART  V.  GKEENOCK  MARINE  INSURANCE 
COMPANY  (1). 

(2  H.  L.  C.  159—185;  8.  0.  1  Macq.  H.  L.  328.) 

In  all  cases  of  insurance  on  ship,  in  whicli  the  subject  is  not  actually 
annihilated,  the  assured  claiming  as  for  a  total  loss  must  give  up  to  the 
underwriters  all  the  remains  of  the  property  recovered,  together  with  all 
benefit  or  advantage  incident  to  it,  or  rather,  such  property  vests  in  the 
underwriters. 

Freight,  while  the  ship  is  in  the  course  of  earning  it^  is  a  benefit  or 
advantage  incident  to  the  ship,  and,  therefore,  becomes  the  property  of  the 
underwriters,  paying  for  a  total  loss. 

A  vessel,  in  the  course  of  a  voyage,  struck  upon  an  iceberg  on  the  27th 
of  July,  and  was  considerably  injured,  but  reached  Liverpool,  and  while  in 
the  river  there,  grounded  outside  the  docks  on  the  1 1th  of  August,  was 
afterwards  taken  into  dock,  the  cargo  discharged,  and  was  then  sur- 
veyed, and,  after  the  survey,  namely,  on  the  1st  of  September,  the  owner 
abandoned  to  the  underwriters  on  ship,  and  claimed  as  for  a  total  loss : 

Held,  that  the  underwriter  on  ship  was  entitled,  on  settling  as  for  a  total 
loss,  to  have  the  benefit,  in  account,  of  the  freight  which  had  been  received 
by  the  owner  on  the  discharge  of  the  cargo. 

Two  policies  were  entered  into  by  the  defenders,  as  underwriters, 
on  the  ship  Laurel,^ol  Greenock,  one  for  1,500Z.,  and  the  other  for 
500{.  Besides  the  2,000Z.  thus  insured  with  the  defenders, 
insurances  were  effected  with  other  Companies  to  the  value  of 
4^500/.,  or  6,5002.  in  all.  As  the  vessel  was  valued  in  the  policies 
at  7,5002.,  the  pursuers  stood  in  the  position  of  their  own  insurers 
for  the  remaining  1,000Z. 

The  vessel  was  insured  at  and  from  Liverpool  to  New  York,  and 
thence  to  any  other  port  in  the  United  States  or  to  Quebec,  thence 
to  a  port  of  discharge  in  the  United  Kingdom,  and  thereafter, 
**  until  she  hath  moored  at  anchor  in  good  safety  at  her  place  of 
destination,  and  for  such  period  afterwards  as  she  shall  be  there 
occupied  in  discharging  her  cargo,  not  exceeding  ten  days  from  the 
date  of  reporting  at  the  Custom  house."  There  was  a  policy  on 
freight  executed  in  similar  terms. 

The  outward  voyage  was  performed  in  safety.  At  Quebec  the 
vessel  took  in  a  cargo,  chiefly  of  timber,  and  left  that  port  on  the 
14th  of  July,  bound  for  Liverpool.  On  the  27th  of  July,  and  before 
it  had  quite  completed  half  the  passage  homeward,  it  came  in 
violent  contact  with  an  iceberg,  which  carried  away  the  bowsprit. 


(1)  Cited,  Potter  v.  Banh'n  (1870) 
L.  R.  6  H.  L.  83,  130.  42  L.  J.  0.  P. 
169;  Keith  r.  Burrows  (1877)  2  App. 
Cas.  e36,  657,  46  L.  J.  0.  P.  801  ; 
Midland  Insurance  Co.  t.  Smith  (1881) 
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stove  in  the  bows,  and  occasioned  other  serious  damage.  The 
vessel  immediately  filled,  and  become  waterlogged,  but  the  cargo 
kept  it  afloat ;  and  the  weather  being  favourable,  it  was  able,  by 
great  exertions  on  the  part  of  the  master  and  crew,  to  proceed  on 
the  voyage.  Reaching  Port  Lynas,  a  short  way  from  the  river 
Mersey,  a  pilot  was  taken  in,  and  the  vessel  then  proceeded  up  the 
river  to  Liverpool,  and  arrived  off  the  Brunswick  pier-head  on  the 
11th  of  August.  It  was  flood  tide  at  the  time  ;  and  the  desire  of 
the  pilot  and  master  was,  to  have  the  vessel  immediately  taken 
into  dock,  but  from  the  state  it  was  in,  the  dock-master  refused  to 
allow  this  to  be  done  without  the  order  of  the  harbour-master. 
The  master  of  the  ship  accordingly  went  to  him.  When  the  con- 
dition of  the  vessel  was  in,  however,  was  explained  to  him,  he 
would  not  consent  to  its  being  docked,  but  gave  directions  to  have 
it  moored  outside  the  dock  gates,  that  it  *might  be  scuttled  when 
the  tide  left.  These  directions  were  accordingly  followed,  and  the 
ship,  instead  of  being  taken  into  harbour,  was  laid  alongside 
the  pier-head  in  the  open  river.  The  consequence  was,  that  as  the 
water  left,  it  grounded,  and  listed  or  fell  outwards,  and  sustained 
much  additional  damage,  many  of  the  timbers  being  broken,  and 
other  injuries  done.  When  the  tide  had  sufficiently  receded,  holes 
were  bored  in  the  ship's  bottom,  and  the  water  allowed  to  run  out. 
The  openings  were  closed  before  the  tide  returned,  and  the  ship 
when  floated  was  carried  through  the  dock  gates  into  the  Brunswick 
basin,  where  it  was  moored  for  the  remainder  of  the  night.  Next 
day  it  was  moved  from  the  basin  into  the  dock,  and  then  discharged, 
no  part  of  the  cargo  having  been  removed  till  the  ship  was  ultimately 
placed  in  the  dock. 

After  the  cargo  was  discharged,  the  vessel  was  put  into  a  graving 
dock,  and  there  examined  by  several  Liverpool  ship  carpenters  and 
surveyors.  These  gentlemen  reported  that  it  would  cost  3,000/.  to 
repair  the  injuries  done  to  the  vessel  by  the  collision  with  the 
iceberg  on  the  27th  of  July,  and  the  grounding  in  the  river  on  the 
11th  August.  On  receiving  this  report,  the  owners,  on  the  1st 
September,  1842,  wrote  to  the  defenders,  intimating  an  abandon- 
ment. This  the  defenders  refused  to  accept,  on  the  ground  that 
the  injuries  done  to  a  vessel  valued  at  7,500/.  in  the  policies,  were 
not  to  that  extent  which  could  entitle  the  owners  to  claim  for  a 
total  loss.  Some  further  correspondence  took  place,  the  owners 
having,  in  the  meantime,  got  additional  surveys,  by  which  the 
amount  of  damage  was  declared  to  exceed  4,000/. 
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The  parsaers,  in  October,  brought  an  action  against  the  defenders, 
in  which  they  claimed  as  for  a  total  loss.  *In  their  summons,  the 
pursuers  rested  their  claim  solely  on  the  injuries  done  to  the  vessel 
by  the  iceberg,  which  they  maintained,  of  themselves,  amounted  to 
a  total  loss;  but  afterwards  amended  the  libel,  so  as  to  embrace 
also  the  injuries  the  vessel  had  received  in  the  river.  A  record 
was  then  made  up,  the  pursuers'  first  allegation  being,  **  the  pur- 
suers are  entitled,  in  the  circumstances,  to  recover  under  the  policies 
libelled,  the  full  sums  insured,  as  for  a  loss;  and  no  relevant 
ground  has  been  stated,  or  exists,  in  the  circumstances,  to  exclude 
the  claim  for  these  sums."  The  defendants  pleaded  that  '*  as  the 
damage  sustained  by  the  Laurel  did  not  amount,  either  actually  or 
constructively,  to  a  total,  but  only  to  a  partial  loss,  the  pursuers 
are  not  entitled  to  abandon,  and  claim  for  a  total  loss ; "  and  also, 
'*that  even  supposing  the  pursuers  entitled  to  abandon,  and  to 
claim  a  constructive  total  loss,  they  could  only  do  so  subject  to 
the  condition  of  their  accounting,  by  way  of  compensation,  to  the 
respondents,  as  abandonees  of  the  ship,  for  their  proportion  of  the 
amount  of  freight  earned,  after  the  accident  or  accidents  through 
which  such  constructive  loss  was  occasioned ;  and  the  respondents 
would  be  further  entitled  to  deduction  of  a  rateable  contribution 
for  the  value  of  the  stores  expended  for  the  general  safety." 

The  freight  actually  earned  and  paid  to  the  owners,  amounted  to 
1,402/.  28.  2d. 

The  case  went  to  trial  upon  the  following  issue :  '*  Whether  the 
said  ship,  by  and  through  injury  sustained  on  or  about  the  27th 
July,  1842,  and  on  or  about  the  11th  August,  1842,  or  one  or  other 
of  these  dates,  and  during  the  currency  of  the  said  policies,  became  a 
wreck,  and  was  totally  lost  ?  and  whether  the  defenders,  under  the 
said  policies,  are  indebted  and  *resting  owing  to  the  pursuers  in 
the  sums  of  1,500Z.  and  500/.,  contained  respectively  in  the  said 
policies,  or  any  part  thereof,  with  interest  thereon  as  libelled." 

The  jurors  returned  the  following  verdict :  "  That  in  respect  of 
the  matters  proven  before  them,  they  find  for  the  pursuers,  in 
respect  that  the  Laurel  was  properly  abandoned  and  not  worth 
repairing :  that  the  damage  arose  from  coming  in  contact  with  an 
iceberg,  and  also  from  grounding  at  the  dock  at  Liverpool.  Also 
find  that  the  ship  was  perfectly  seaworthy;  reserving  for  the 
decision  of  the  Court  the  point  raised  by  the  defenders,  of  their 
title  to  a  proportion  of  the  freight.  Also  find  that  the  vessel  was  a 
total  loss,  independently  of  the  decayed  timber  and  deficient  sails.'' 
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The  question  of  the  abandonees'  right  to  freight  thus  reserved 
for  the  consideration  of  the  Court,  afterwards  came  on  to  be  argued 
in  the  Inner  House,  when*a  difference  of  opinion  occurred  among 
the  Judges  (i). 

TheLoBD  Fbbsident  and  Lord  Mackenzie  held  that  abandonment 
transferred  to  the  insurers  all  the  rights  of  the  assured  as  to  freight; 
Lord  FuLLBRTON  and  Lord  Jeffrey  were  of  an  opposite  opinion, 
holding  that  the  underwriters  were  not  entitled  to  any  part  of  the 
freight. 

Under  these  circumstances,  cases  were  ordered  to  be  laid  before 
the  Lords  of  the  Second  Division,  and  the  permanent  Lords 
Ordinary,  for  their  opinions.  The  Judges  thus  consulted,  likewise 
differed  among  themselves  (2). 

The  Lord  Justice  Clerk,  Lord  Moncreiff,  Lord  Medwyn,  Lord 
Robertson,  and  Lord  Wood,  were  of  opinion,  that  by  the  abandon- 
ment, the  freight  belonged  to  the  underwriters  ;  while  Lord  Ivory, 
Lord  CuNNiNGHAME,  *Lord  Cockburn,  and  Lord  Murray,  were  of 
opinion  that  the  underwriters  were  not  entitled  to  take  credit  for 
any  freight,  but  were  bound  to  settle  as  for  a  total  loss,  leaving  the 
freight  to  be  recovered  by  the  owners. 

The  Judges  of  the  First  Division,  on  considering  these  opinions, 
on  the  13th  of  January,  1846,  pronounced  the  following  inter- 
locutor :  "  The  Lords,  having  advised  the  cases  with  the  opinions 
of  the  consulting  Judges,  find,  that  the  defenders,  the  Greenock 
Marine  Insurance  Company,  with  whom  insurance  was  effected  only 
on  the  ship,  are  entitled,  in  accounting  with  the  pursuers, 
to  have  placed  to  their  credit  their  due  proportion  of  the  freight, 
amounting  to  1,402Z.  2«.  2d.,  subject  to  such  deduction  as  may  be 
found  competent  to  affect  their  interest  in  the  said  freight ;  and 
remit  the  cause  to  the  Lord  Ordinary,  to  hear  parties  on  such 
deductions,  and  to  take  such  steps  as  may  be  requisite  for  the 
investigation  and  determination  of  the  same,  and  of  the  defenders' 
proportion  of  the  freight ;  as  also  to  dispose  of  the  whole  other 
matters  remaining  to  be  determined  under  the  conclusions  of  the 
libel ;  reserving  the  effect  of  this  judgment  in  the  question  between 
the  pursuers  and  those  of  the  underwriters  on  the  ship,  who  are 
also  underwriters  on  the  freight ;  reserving  also  the  expenses  of  the 
discussion  of  the  question  of  freight,  to  be  disposed  of  along  with 
the  expenses  akeady  reserved,  and  all  other  expenses  in  the  cause." 


«(1)  Cases  in  the  Court  of  Session, 
vol.  vi.,  p.  359. 


(2)  Id.  vol.  viii.,  p.  323. 
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The  appeal  was  against  this  decision. 

SirF.  Thesiger  B,nd  Mr.  Watson  {Mr.  Anderson  was  with  them) 
for  the  appellants : 

The  judgment  of  the  Goubt  below  must  be  reversed.  It  introduces 
a  new  principle  of  insurance  law,  entirely  in  contrast  to  those  on 
which  the  rights  of  insurers  and  ^assured  have  hitherto  been 
deemed  to  be  founded.  It  gives  a  retrospective  effect  to  an  abandon- 
ment, so  as  to  enable  an  insurer  to  obtain  an  advantage  such  as 
was  never  before  contemplated.  Here  the  freight  was  in  fact 
earned  before  notice  of  abandonment  was  given,  for  the  voyage  was 
at  an  end  :  Angerstein  v.  BeU  (i),  though  the  risk  continued,  yet  it 
is  contended  that  that  notice  relates  back  to  the  period  of  the  act 
which  occasioned  the  loss,  and  that  the  insurer  on  ship  becomes, 
by  such  retroactive  effect  of  the  notice,  entitled  to  the  freight. 
Such  a  doctrine  is  alike  unsupported  by  principle  or  authority. 

Notice  of  abandonment  is  not  necessary  in  all  cases,  in  order  to 
entitle  an  assured  to  recover  as  for  a  total  loss:  Cambridge  v. 
Anderton  (2) ;  Roux  v.  Salvador  (3).  Where  the  ship  is  really  lost  it 
is  not  necessary ;  it  is  so  only  in  two  cases,  that  of  an  embargo  and 
that  of  a  capture,  for  in  these  cases  the  ship  exists  in  specie 
unharmed,  and  may  still  complete  the  voyage.  The  abandonment 
then  throws  the  risk  on  the  abandonee,  and  notice  of  the  intention 
to  do  so  must  be  given  to  him.  But  in  ordinary  cases,  when  the 
ship  is  very  much  damaged,  such  a  notice  is  not  required.  The 
owner  must,  indeed,  cede  all  the  property  insured,  or  all  that 
remains  of  it,  to  the  underwriter,  and  this  cession  of  the  thing 
insured  is  preliminary  to  his  right  to  recover.  But  cession,  and 
notice  of  abandonment,  are  two  distinct  things,  and  much  of  the 
error  of  the  argument  on  the  other  side  may  be  traced  to  con- 
founding them  together.  When  the  assured  abandons  during  the 
continuance  of  the  voyage,  and  the  underwriter  accepts  the  aban- 
donment, the  effect  of  the  abandonment  ^is,  that  the  underwriter 
becomes  the  carrier  of  the  goods,  takes  all  the  risk,  and  earns  the 
freight.  He  earns  it,  in  fact,  with  what  has  become,  by  the 
abandonment,  his  vessel.  This  was  the  principle  on  which  all 
the  cases  known  as  the  Russian  embargo  cases  were  decided. 
Thomson  v.  Rowcroft  (4)  was  the  first  of  these,  though  there  the 
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qaestion  was  not  expressly  decided,  for  the  assured  having  aban- 
doned to  each  set  of  underwriters,  indorsed  a  memorandum  on  each 
policy,  by  which  he  stipulated  that  he  would  assign  all  his  interest 
in  ship  or  freight  to  the  particular  underwriters  on  the  respective 
policies.  He  received  from  each  the  full  amount  of  insurance,  after 
which,  the  vessel  being  relieved  from  the  embargo,  completed 
the  voyage  and  earned  freight.  The  Court  there  held,  that  however 
the  question  might  have  been  between  the  different  sets  of  under- 
writers, litigating  out  of  the  same  fund,  and  however  the  weight  of 
argument  in  such  a  case  might  preponderate  in  favour  of  the  under- 
writers on  ship,  yet,  in  that  individual  action  which  was  brought 
by  the  underwriters  on  freight,  against  the  assured  upon  his 
memorandum,  they  were  entitled  to  recover  as  against  him  on  his 
own  memorandum.  Lcathavi  v.  Terj-y  (i)  was  to  the  same  effect ; 
so  was  McCarthy  v.  Abel  (2);  but  this  last  case  settled  the  rule 
which  had,  in  Thomson  v.  Itoiccroft,  been  hinted  at,  namely,  that 
an  abandonment  pending  a  voyage,  carried  to  the  underwriter  on 
ship  the  right  to  recover  the  freight.  All  these,  however,  were 
cases  in  which  the  abandonment  took  place  during  the  currency  of 
the  voyage,  in  which,  therefore,  the  assured  gave  up  everything  to 
the  underwriter  on  ship,  who  consequently  became  his  *exact 
substitute,  and  who,  in  virtue  of  being  the  actual  carrier  of  the 
goods,  the  person  whose  vessel  earned  the  freight,  was  the  person 
entitled  to  receive  it.  But  these  decisions  do  not  affect  the  question 
here,  for  here  the  abandonment  did  not  take  place  till  after  the 
voyage  had  ended,  though  during  the  continuance  of  the  risk.  This 
last  case  furnishes  one  observation,  which  is  important  to  be 
attended  to  here,  namely,  that  the  date  of  the  accepted  abandon- 
ment is  a  material  circumstance  in  settling  the  rights  of  the  parties. 
Then  came  the  case  of  Case  v.  Davidson  (3),  with  respect  to  which 
the  same  observation  may  be  made  as  with  respect  to  those  already 
cited,  and  which,  therefore,  is  not  applicable  to  the  present  case, 
for  the  purpose  for  which  it  has  already  been  used,  and  for  which  it 
will  again  be  relied  on  by  the  other  side.  In  that  case  there  had  been 
two  separate  insurances  on  a  general  seeking  ship,  the  one  on  the 
ship  and  the  other  on  the  freight.  The  vessel  was  captured,  and 
the  ship  and  freight  were  abandoned  to  the  respective  underwriters, 
who  each   paid  a  total  loss.      The  vessel  was  re-captured,  and 


(1)  3  Bo8.  &  P.  479. 
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ultimately  performed  the  voyage  and  earned  freight;  and  ander  these 
circumstances,  it  was  held  by  the  Court,  that  the  underwriters  on 
ship,  under  the  abandonment  of  the  ship  to  them,  were  entitled  to 
such  freight,  for  that  an  abandonment  to  underwriters  on  ship, 
transfers  to  them  the  right  to  the  freight  earned  subsequently  to 
such  abandonment,  as  incident  to  the  ship.  The  Court  then  acted 
avowedly  on  this  principle,  that  the  ship,  from  the  moment  of 
abandonment,  becomes  the  property  of  the  abandonee,  and  the 
property  in  the  ship  determines  the  right  to  freight,  as  an  incident 
to  the  right  of  property  in  the  ship.  In  other  words,  it  is  *con- 
tended  that  the  freight  belongs  generally  to  the  owner  of  the  ship, 
and  that  the  owner  becomes  such  by  the  act  of  abandonment. 

Now  this  doctrine  may  be  admitted  by  the  plaintifif  in  error,  and 
yet  the  consequence  sought  in  this  case  to  be  drawn  from  it  will 
not  follow ;  for  here  the  ship  did  not  become  the  property  of  the 
underwriter,  by  abandonment  to  him,  until  after  the  freight  had 
been  earned.  At  the  time  of  the  abandonment,  this  vessel  had 
become  a  wreck,  and  could  not  earn  freight.  The  voyage  was  at 
an  end,  though  the  risk  of  the  vessel  still  continued.  That  freight 
was  not  therefore  earned  by  the  vessel  sailing  as  the  underwriter's 
vessel,  and  the  very  principle  on  which  Case  v.  Damdson  was 
decided,  consequently  raises  an  argument  by  way  of  analogy  against 
the  defendant  in  error  here.  The  case  of  Dean  v.  McGhie  (i)  does 
not  carry  the  argument  one  step  further  in  favour  of  the  under- 
writer, but  shows  that  it  is  the  possession  of  the  ship  during  the 
time  of  earning  freight,  that  gives  the  right  to  freight.  In  that 
case,  an  owner  of  a  ship  mortgaged  it  by  bill  of  sale  while  at  sea- 
The  agents  of  the  ship  took  possession  of  it  on  its  homeward 
voyage,  and  before  arrival  in  port,  and  afterwards  received  sums 
on  account  of  freight,  and  paid  seamen's  wages  and  port  charges, 
amounting  to  a  larger  sum  than  the  freight  received.  The  mort- 
gagor became  bankrupt ;  and  it  was  held,  that  the  assignees  could 
not  sue  the  mortgagees  for  money  had  and  received  by  them  for 
freight,  as  by  the  mortgage  of  the  ship,  freight  accruing  due  passed 
to  the  mortgagee,  as  incident  to  the  ship,  and  that  he  had  a  right 
to  set  off  the  charges  made  on  account  of  the  ship  against  the 
sums  received  on  account  of  the  freight. 

But  then,  it  is  said  on  the  other  side,  that  the  plaintiff  in  error 
ought  not,  in  the  case  of  a  constructive  loss,  to  be  in  a  better 
situation  than  if  the  ship  had  actually  gone  to  the  bottom  of  the 

(1)  2  Cor.  &  P.  387  ;  12  Moore,  185;  4  Bing.  45. 
B.B. — VOL.  LXXXI.  7 
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sea.  He  will  not ;  for  if  the  ship  had  gone  to  the  bottom  while 
sailing  on  the  open  sea,  there  can  be  no  doubt  that  he  would  have 
recovered  on  both  insurances.  On  the  other  hand,  the  attempt 
now  made  to  set  up  this  claim  for  the  insurer  on  ship,  tends  to 
place  him  in  a  much  better  situation  than  if  the  ship  had  gone  to 
the  bottom  of  the  sea ;  for,  whereas  then  he  would  have  bad  to 
pay  for  a  total  loss,  without  receiving  anything  whatever  in  the 
way  of  deduction  from  that  loss,  he  now  has  all  that  remains  of  the 
ship  which  has  been  abandoned  to  him.  The  law  never  coald 
have  intended  that  he  should,  in  addition  receive  all  the  freight 
that  the  vessel  had  earned,  and  certainly  never  could  have  intended 
it  when  that  freight  had  been  earned  previous  to  the  date  of  the 
abandonment. 

The  freight  here  was  so  earned,  and  the  mere  fact  of  an 
abandonment  having  been  made  cannot  give  the  insurer  a  right 
which  he  could  not  have  had  without  it,  for  abandonment  is  not 
necessary.  Now  suppose  a  different  state  of  things.  Suppose  the 
vessel  in  dock,  but  with  the  policy  still  continuing,  and  a  fire  to 
happen,  by  which  the  vessel  was  wholly  destroyed,  but  the  goods 
were  saved,  the  owner  would  have  a  right  to  recover  as  for  a  total 
loss,  and  yet  the  insurer  on  the  ship  would  have  no  right  to  freight. 
The  case  would  have  been  the  same  if  the  ship  had  suddenly  gone 
to  pieces  outside  the  docks,  but  the  goods  had  been  saved  and 
delivered  to  their  consignees.  Taking  the  time  of  the  loss  here  to 
be  the  grounding  in  the  docks,  there  was  no  subsequent  use  of  the 
vessel  for  the  purpose  of  *earning  freight,  and,  consequently, 
it  was  not  the  vessel  of  these  underwriters  which  earned  the 
freight. 

In  the  argument  in  the  Court  below,  some  American  and  French 
law  authorities  were  relied  upon  as  guides  in  this  matter ;  but  they 
will  not  assist  the  respondents.  For,  in  the  first  place,  they  refer 
to  cases  of  abandonment  pending  a  risk,  and,  in  the  next  place,  the 
law  of  the  United  States  as  to  freight  is  different  from  the  law  of 
England  in  a  most  material  respect,  for  it  admits  what  we  refuse, 
namely,  a  calculation  of  freight  on  the  principle  of  pro  rata 
itineiis  (i).  On  another  ground  the  French  authorities  are  likewise 
incapable  of  being  appealed  to  in  the  argument,  for  the  French 
law  does  not  hold  freight  to  be  an  insurable  interest. 

The  only  remaining  question  is,  whether  an  abandonment  can 
have  a  retrospective  effect.  It  is  submitted  that  it  cannot.  A 
(1)  3  Kent  Comm.  319,  4th  od.     2  Phill.  on  Ins.  23-1. 
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notice  of  abandonment  is  unnecessary,  and  an  unnecessary  pro- 
ceeding, cannot  Lave  any  eflfect  on  the  substantive  rights  of  parties, 
and  least  of  all  an  effect  of  a  retrospective  kind.  The  use  of  the 
ship  for  the  purpose  of  earning  freight  is  the  only  ground  on  which 
freight  can  be  demanded,  and  here,  the  voyage  having  terminated 
before  the  notice  of  abandonment,  and  no  use  of  the  ship  for  the 
purpose  of  earning  it  having  taken  place  after  that  notice  was 
given,  the  insurer  has  no  title  by  the  inere  act  of  abandonment  of 
ship  to  claim  the  freight. 

The  rights  of  the  parties  are  therefore  the  same,  so  far  as  freight 
is  concerned,  as  if  the  vessel  had  been  absolutely  lost  by  the  perils 
of  the  sea,  but  the  goods  had  been  saved  and  delivered  to  their 
owners,  in  which  case  it  is  undoubtedly  clear  that  the  underwriters 
on  ship  would  have  had  no  claim  whatever  to  freight. 

Sir  F.  Kelly  and  Mr,  Wickens  for  the  respondents : 

The  decision  of  the  Court  below  is  correct,  and  cannot  be 
questioned  without  overturning  some  of  the  great  principles  of 
insurance  law. 

The  first  of  these  principles  is,  that  the  policy  is  a  contract  of 
indemnity.  It  follows  from  this,  that  where  the  assured  obtains 
from  the  insurer  the  full  value  of  the  ship,  the  underwriter  is 
entitled  to  the  ship,  and  all  that  properly  is  incident  to  it.  He 
must  be  put  into  the  situation  (so  far  as  natural  events  permit)  in 
which  the  owner  stood  before  the  abandonment.  This  was  in  effect 
the  decision  in  the  case  of  Case  v.  Davidson  (i).  If  tlie  ship  had 
not  reached  its  destined  port  in  safety,  but  had  broken  up,  the 
value  of  whatever  remained  of  it  would  have  belonged  to  the 
underwriters.  By  the  payment  of  full  value  for  it  they  acquired  a 
complete  right  to  the  ship. 

The  facts  as  specially  stated  in  this  case  sliow  that  after  the  11th 
of  August  the  ship  existed  in  specie,  but  in  construction  of  law  it 
was,  so  far  as  the  owner  was  concerned,  totally  lost.  It  was 
abandoned  by  the  owner  to  the  insurer,  and  by  that  abandonment 
the  underwriter  became  entitled  not  only  to  the  ship  but  to  its 
incidents,  of  which  freight  was  one.  The  only  question  that  Case 
v.  Davidson  can  possibly  be  said  to  have  left  undecided  is,  whether 
in  such  a  case  as  this  the  ship  is  completely  vested  in  the  under- 
writers at  the  time  of  the  cause  of  the  loss  or  of  the  abandonment. 
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Here  the  ship,  after  an  injary  which  caused  a  constructive  total 
loss,  carried  a  cargo  and  delivered  it ;  and  the  *act  of  abandonment 
came  between  the  period  when  that  injury,  the  cause  of  the  total 
loss,  occurred,  and  the  period  when  the  cargo  was  actually  delivered. 
The  argument  in  Scotland  was,  that  there  was  a  total  loss  on  the 
11th  of  August,  yet  the  fact  was  that  the  ship  still  existed  in  specie, 
conveyed  goods,  and  delivered  them,  and  so  freight  was  earned. 
After  all  this  occurred,  the  survey  took  place,  and  then  the  aban- 
donment was  made,  and  yet  the  argument  of  the  pursuer  in  the 
Court  below  was,  that  the  right  to  the  ship  and  to  what  the  ship 
might  earn  look  effect  from  the  time  of  the  abandonment  only,  and 
not  from  the  time  of  the  cause  of  the  loss.  But  that  argument 
cannot  be  supported.  The  injury  gives  the  right  to  abandon,  and 
the  abandonment  must  be  referred  to  that  event  which  alone  gives 
the  assured  the  right  to  abandon. 

It  has  been  contended  here  that  abandonment  is  not  necessary, 
but  it  must  be  remembered  that  this  is  not  an  actual,  but  only  a 
constructive  total  loss,  and  that  abandonment  is  only  unnecessary 
in  the  former  case. 


(LoBD  Campbell  :  A  constructive  total  loss  may  be  described  as 
a  total  loss,  with  a  right  of  salvage.) 
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And  as  a  consequence  of  that,  it  may  be  argued  that  when  the 
assured,  by  a  notice  of  abandonment,  converted  this  constructive 
into  a  total  loss,  everything  in  the  ship  vested  in  the  insurers  from 
the  moment  at  which  that  constructive  total  loss  occurred.  Suppose 
a  ship  to  be  injured  on  the  Ist  of  January  at  Van  Dieman*s  Land, 
and  the  owner  to  hear  of  it  in  this  country  and  to  abandon,  but 
that  while  the  intelligence  was  coming  to  him  here,  the  ship  was 
repaired,  and  sailed,  and  actually  arrived  here  on  the  1st  of  July, 
it  could  not  be  contended  that  the  title  would  vest  only  from  the 
moment  of  abandonment,  it  must  *vest  from  the  time  of  the 
happening  of  that  matter  which  the  owner  had  treated  as  a  total 
loss. 


(Lord  Campbell:  But  the  ship  and  the  freight  are  different 
subjects,  and  are  capable  of  distinct  insurances,  and  the  question 
is,  whether  the  total  loss  of  ship  is  the  total  loss  of  freight.) 


The   decision    in   Case  v.  Davidson  shows  that  whether  there  is 
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insarance  on  freight  or  not,  the  underwriter  on  ship  is  entitled  to 
receive  the  freight. 
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with  the  same  parties,  what  would  be  the  consequence  ?) 

It  has  been  held  that  where  the  ship  is  lost,  but  not  the  freight,  the 
underwriter  on  freight  is  not  liable  to  pay.  But  that  question  does 
not  arise  here.  This  is  a  simple  case  of  a  constructive  total  loss  of 
ship,  in  which  the  underwriters  on  ship  have  paid  a  total  loss,  and 
tlierefore  claim  that,  from  the  moment  of  the  constructive  loss, 
which,  by  the  owner's  abandonment,  they  have  been  obliged  to 
treat  as  an  actual  total  loss,  the  vessel  with  all  its  incidents  should 
be  theirs. 

The  argument  on  the  other  side  is,  that  the  title  of  the 
underwriters  to  the  ship  vests,  not  from  the  time  of  the  loss,  but 
from  the  time  of  the  abandonment.  It  is  curious  that  the  law  on 
this  point  should  not  have  been  expressly  laid  down  in  any  English 
authority,  bat  is  very  distinctly  stated  in  an  American  writer.  In 
Phillips  on  Insurance  (i),  it  is  said,  "  It  is  the  effect  of  a  valid 
abandonment  to  transfer  the  property  in  the  subject.  The  pay- 
ment of  a  total  loss  by  the  insurers,  or  their  ability  to  pay  such  a 
loss,  in  consequence  of  an  abandonment,  gives  them  a  title  to  the 
property,  or  *what  remains  of  it,  as  far  as  it  was  covered  by  the 
policy.  An  abandonment,  considered  as  an  assignment  of  property, 
must  have  reference  to  the  time  of  the  loss,  for  only  that  which  is 
constructively  lost  can  be  abandoned,  and  to  know  what  is  lost, 
reference  must  necessarily  be  had  to  the  time  of  the  loss.  From 
that  time  the  insurers  are,  to  most  purposes  at  least,  entitled  to  the 
advantages,  and  subject  to  the  liabilities  of  ownership.  This  is  not 
inconsistent  with  the  principle,  that  the  right  of  abandonment 
depends  upon  the  state  of  the  existing  facts,  which  means,  as  we 
have  seen,  that  the  facts  of  which  the  assured  is  informed,  and 
which  he  makes  known  to  the  underwriters  as  the  ground  of  his 
aUndonment,  must  constitute  a  total  loss,  and  also,  that  the  loss 
must  not  have  ceased  to  be  total  in  the  mean  time.  The  abandon- 
ment must  be  authorised  by  the  existing  facts,  but,  as  an 
assignment,  it  has  reference  to  the  time  of  the  loss.  In  France  an 
abandonment  of  the  ship,  considered  as  a  transfer  of  the  property, 
has  been  construed  to  relate  to  the  time  of  the  risk :  Emerigon, 
*228,  c.  17,  s.  9.    But  in  the  English  cases,  it  seems  to  be  taken  for 

(1)  2  Phillips  on  Insurance,  417,  418,  Boston  ed.,  1840. 
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granted,  that  an  abandonment  of  any  subject  relates  to  the  time  of 
the  loss." 

In  France  the  effect  of  the  abandonment  has  a  still  farther 
retrospective  effect,  for  it  goes  back  to  the  time  of  the  commence- 
ment of  the  risk  itself.  Bat  taking  the  English  rules  here,  it  is 
clear  that  the  abandonment  must  relate  to  the  time  of  the  loss 
which  occasions  it.  If  that  was  not  so,  the  underwriter  would  not 
be  entitled  to  salvage,  nor  be  liable  to  repairs  and  expenses  of 
voyage.  He  is  entitled  to  the  one,  he  is  liable  to  the  other ;  and 
therefore  he  is  entitled  to  the  freight,  for  his  right  to  the  vessel  and 
its  incidents  is  *complete  from  that  time.  The  case  of  Young  v. 
Turing  (i),  and  several  others,  show,  that  so  far  as  the  rights  of 
the  parties  are  concerned,  a  constructive  is  equivalent  to  an  actual 
total  loss.  In  these  cases  the  assured  could  of  course  recover ;  but 
there  is  no  case  of  that  kind  where  a  ship  remains  in  specie, 
capable  of  fulfilling  the  purposes  of  a  ship,  in  which,  if  the  owner 
means  to  treat  the  voyage  as  totally  lost,  he  is  not  bound  to  give 
notice  of  abandonment  to  the  underwriter.  In  Hodgson  v.  Blackis^ 
ton  (2)  it  was  held  that  notice  of  abandonment  was  necessary, 
though  the  ship  and  cargo  had  been  sold  and  converted  into  money 
when  the  notice  of  the  loss  was  received. 

There  is  no  distinction  between  the  present  case  and  that  of 
Case  V.  Davidson  (3).  The  only  question  that  was  not  there 
distinctly  and  in  terms  decided  was,  whether  the  ship  vested  in 
the  underwriter  from  the  time  of  the  abandonment  or  from  the 
date  of  the  occurrence  which  constituted  a  total  loss.  Nothing 
de|)ends  on  the  acceptance  or  non-acceptance  of  the  abandonment. 
If  the  underwriter  refuses  to  accept  the  abandonment,  that  will  not 
in  the  least  degree  prevent  the  assured  from  recovering.  The 
ground  on  which  the  appellants  are  compelled  to  insist  that  there 
is  no  necessity  for  a  notice  of  abandonment  is  insufficient.  The 
damage  done  to  the  vessel  in  the  dock  at  Liverpool  is  not  noticed 
in  the  original  summons,  but  the  damage  done  to  it  by  the  iceberg 
is  alone  set  forth ;  so  that  as  far  as  that  summons  is  concerned, 
the  underwriters  would  be  entitled  *to  freight  from  that  time, 
because,  even  on  the  argument  now  put  forward,  the  freight  would 
have  been  earned  by  the  underwriters'  vessel.  It  was  so  earned  in 
any  view  of  the  facts  of  the  case. 


(1)  58  R.  R.  477  (2  Man.  &  G.  593 ; 
2  Scott,  N.  li.  752). 

(2)  1  Tark  on  Ins.  400,  «.,  8th  ed. 


(3)  17  It.  E.  280  (5  M.  &  S.  79;  2 
lirod.  &  B.  379;  o  Moore,  117;  8 
Price,  542). 
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Here  is  a  total  loss,  in  respect  of  which  the  underwriters  have 
been  content  to  pay  the  fall  value  of  the  vessel.  That  amounts  to 
a  sale  of  the  ship,  and  the  buyers  of  the  ship  are  clearly  entitled  to 
all  that  the  thing  brought  afterwards  obtains.  If  the  underwriters 
had  paid  the  value  of  the  ship  on  the  11th  of  August,  there  can  be 
no  doubt  that  the  vessel  would  have  been  in  every  respect  theirs 
from  that  very  night.  They  could  not  do  that  at  the  moment ;  for 
neither  owners  nor  underwriters  then  knew  what  had  occurred; 
but  they  have  since  paid  as  for  a  total  loss  in  respect  of  the  injury 
which  then  took  place.  They  are  therefore  in  the  same  situation 
as  if  they  had  made  the  payment  at  that  moment.  It  has  been 
contended  that  at  the  time  of  the  abandonment  this  vessel  was  a 
wreck,  and  could  not  earn  freight ;  but  the  answer  to  that  argument 
is,  that  the  voyage  here  was  not  at  an  end  till  the  delivery  of  the 
cargo,  and  that  in  fact  the  vessel,  whatever  description  may  be 
given  to  it,  did,  after  the  period  when  this  total  loss  occurred,  and 
after  the  time  when  the  property  passed  from  the  owner  to  the 
underwriter,  actually  deliver  the  cargo  and  earn  freight.  A  hull  of 
a  vessel,  a  mere  wreck,  may,  if  it  can,  bring  the  goods  into  port 
and,  by  delivering  them,  earn  freight,  the  condition  of  the  vessel 
not  having  any  effect  on  the  question  of  title  to  freight.  At  the 
time  when  the  total  loss  happened  here,  the  ship  had  not  earned 
freight,  because  the  goods  had  not  been  delivered,  but  the  freight 
was  earned  when  they  were  delivered. 

The  ship  here  was  abandoned,  and  the  effect  of  an  abandonment 
is  thus  described  in  Marshall  on  Insurance  (i) :  ''  By  the  abandon- 
ment, the  insured,  as  we  have  seen,  yields  up  to  the  insurers  all  his 
right,  title,  and  interest  in  the  ship  or  goods  insured,  or  what  may 
be  saved  of  them,  which,  from  the  notice  of  abandonment,  become 
the  property  of  the  insurers.  It  operates  as  a  transfer  to  them,  in 
proportion  to  their  respective  subscriptions,  without  any  regard  to 
the  priority  of  the  policies,  if  more  than  one,  even  though  the  ship 
or  goods  should  appear  by  the  several  policies  to  be  over-insured. 
And  this  transfer  has  a  sort  of  retrospective  relation  in  reference  to 
the  insurers,  who,  to  the  extent  of  the  sum  insured,  are  presumed 
to  have  been,  from  the  beginning,  owners  of  the  things  insured, 
according  to  the  rule  of  the  Roman  law,  *  Quod  reptidiatur,  retro 
nostrum  non  fvisse  palam  est'  Ff.  lib.  88,  tit.  5.  '  Si  quid  in 
fraudem.' "  Nothing  can  be  clearer  or  more  conclusive,  and  all 
the  rules  of  law,  and  all  the  decided  cases  justify  the  statement 

(1)  P.  612,  3rd  ed. 
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of  the  law,  which  is  itself  a  conclusive  answer  to  the  claim  of  the 
appellants. 

The  right  to  freight  could  not  be  abandoned.  It  did  not  exist. 
It  was  not  an  inchoate  right.  The  law  does  not  recognize  it.  The 
completion  of  the  act  of  carrying  cargo,  namely,  the  delivering  of 
it,  alone  gives  the  right  to  freight.  The  moment  before  actual 
delivery,  nothing  can  be  claimed.  Then  how  can  it  be  said  here 
that  the  shipowner  did  this  act?  that  he  completed  the  voyage  with 
a  ship  which  was  not  his  property,  but  had  become  the  propertj^  of 
the  underwriters  ?  He  who  is  the  owner  of  the  ship  during  the  last 
portion  of  the  voyage  is  the  owner  of  *the  ship  during  the  whole 
voyage,  so  far  as  the  right  to  freight  is  concerned.  He  alone  can 
deliver  the  goods,  and  obtain  payment  for  the  carriage  of  them. 

The  only  question  here  on  which  any  doubt  can  be  raised  is 
therefore,  whether  the  voyage  was  at  an  end  when  this  accident 
happened.  It  was  not.  The  ship  had  not  arrived  at  its  place  of 
destination.  If  the  cargo  had  been  of  a  perishable  nature,  and  had 
been  insured,  and  if  the  grounding  of  the  ship  at  the  docks  had 
partially  injured  or  wholly  destroyed  the  cargo,  there  can  be  no 
question  that  the  underwriter  on  cargo  would  have  been  liable  to 
make  good  the  damage. 

It  is  therefore  submitted  that,  admitting  the  doctrine  that  the 
freight  belongs  to  the  person  whose  vessel  earns  it,  the  vessel  here 
was  the  vessel  of  the  underwriter  when  the  freight  was  earned.  It 
had  become  so  by  the  act  of  abandonment  which,  whenever  given, 
related  to  and  had  effect  from  the  loss  that  occasioned  it.  The 
underwriter  was  substituted  for  and  became  the  owner  of  the  vessel. 
By  him  the  voyage  was  completed,  and  the  cargo  delivered,  and  the 
freight  was  earned,  and  consequently  this  claim  of  the  insurer 
cannot  be  supported,  and  the  judgment  of  the  Court  below,  by 
which  it  is  negatived,  must  be  affii-med. 


t  *n9  ] 


Sir  F.  lliesiger,  in  reply : 

The  doctrine  that  a  contract  of  insurance  is  a  contract  of 
indemnity  will  be  defeated,  if  the  case  of  Case  v.  Davidson  can 
be  applied  to  the  extent  to  which  it  is  now  sought  to  be  applied. 
For  example,  if  the  owner  of  the  ship  had  insured  the  ship  for 
5,000/.,  and  *the  freight  for  6,000/.,  and  was  compelled  by  some 
accident  during  the  voyage  to  abandon  the  ship,  the  freight  would 
be  received  by  the  underwriters  on  ship,  and  the  owner  would  not 
be  indemnified.     The  argument  that  the  voyage  continued  till  the 
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cargo  was  discharged,  is  erroneous,  and  can  only  be  maintained  by 
confounding  the  duration  of  the  voyage  with  the  duration  of  the 
risk.  Here  the  policy  on  freight  is  to  continue  till  the  ship  is 
moored  in  good  safety  at  its  place  of  destination,  and  then  for  a  period 
not  exceeding  ten  days  from  the  date  of  reporting  at  the  Custom- 
house. This  is  not  an  extension  of  the  voyage,  but  of  the  risk, 
and  the  two  things  are  entirely  different  from  each  other.  When 
the  vessel  drops  its  anchor  at  the  place  of  destination,  the  voyage 
is  at  an  end.  The  freight  would  then  be  earned  though  it  would 
not  be  payable ;  and  another  fallacy  in  the  argument  on  the  other 
side  arises  from  confounding  the  earning  of  freight  with  the  pay- 
ment of  it.  Suppose  they  had  been  obliged  to  put  the  goods  into 
lighters  to  convey  them  to  the  shore.  If,  while  on  board  the 
lighters,  the  goods  had  been  lost,  the  completion  of  the  voyage 
would  have  happened,  but  not  the  completion  of  the  risk,  and  the 
freight  would  have  been  earned  by  the  ship,  but  would  not  have 
been  payable  by  the  owner  of  the  goods.  This  shows  the  distinction 
between  the  two  things. 

The  arguments  of  the  respondent,  at  the  Bar  of  this  House  and 
in  their  printed  case,  are  inconsistent  with  each  other.  There  they 
repudiate  the  necessity  of  abandonment.  Here  they  insist  upon  it. 
Cambridge  v.  Anderton  (i)  and  Ronx  v.  Salvador  (2)  show  that  there 
is  no  necessity  for  abandonment  in  cases  where,  ^as  here,  the  facts 
show  that  a  total  loss  has  occurred. 

As  to  the  effect  of  notice  of  abandonment,  the  cases  of  Bainhridge 
V.  XeiUon  (3)  and  Patterson  v.  Ritchie  (4),  the  former  of  which  was 
acted  on  by  Lord  Eldon  in  this  House,  in  the  case  of  Smith  v. 
Rnhtrt»aii  (5),  show  that  a  notice  of  abandonment  may  be  rendered 
utterly  valueless  by  subsequent  circumstances.  Such  a  notice 
cannot  therefore  have  the  retroactive  effect  ascribed  to  it  in 
this  case. 

It  may  be  admitted  here  that  the  abandonment  itself  applies  to 
the  time  of  the  loss,  but  the  argument  would  carry  it  back  to  the 
time  of  the  damage.  If  that  argument  was  true,  then  if  a  ship 
received  an  injury  at  sea  from  an  iceberg,  and  arrived  in  port,  and 
discharged  its  cargo,  but  then  sank  irrecoverably  in  the  docks,  the 
underwriter  would  be  entitled  to  recover  the  freight.  Again,  if  the 
ship  while  out  on  a  voyage  suffered  a  serious  injury,  but  delivered 
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(1)  26  B.  B.  517  (2  B.  &  C.  691). 

(2)  43  B.  B.  638  (3  Bing.  N.  C.  266). 

(3)  10  B.  B.  316  (10  East,  329). 


(4)  16  B.  R  498  <4  M.  &  S.  393). 

(5)  14  B.  B,  174  (2  Dow,  474). 
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its  outward  cargo,  and  the  captain  in  ignorance  of  the  extent  of  the 
damage  set  sail  for  home,  and  was  then  lost,  the  argument  on  the 
other  side  would  go  to  show  that  the  underwriter  would  be  entitled 
to  the  outward  freight.  It  is  impossible  to  maintain  a  doctrine  that 
leads  to  such  absurd  consequences.  But  its  absurdity  goes  still 
further.  According  to  the  cases  of  Lvke  v.  Lyde  (i),  Luticidge  v- 
Gray  (2),  and  Shipton  v.  Thornton  (3),  the  master  is  bound,  if  he  can 
prudently  do  so,  to  tran-ship  the  goods,  and  to  carry  them  to  *their 
port  of  consignment.  But  if  he  did  so,  the  argument  on  the  other 
side  would  lead  to  the  conclusion  that  the  freight  thus  earned 
would  become  the  freight  of  the  underwriter  on  ship,  and  not  of  the 
assured.  This  would  be  a  dangerous  conclusion,  for  it  would  give 
the  master  an  interest  in  allowing  a  loss  of  goods  to  be  a  total  loss, 
instead  of  giving  him  an  interest  to  use  every  means  in  his  power 
to  prevent  its  becoming  so. 

(Lord  Campbell  :  When  did  the  title  of  the  underwriters  begin  ?) 

At  the  time  of  the  total  loss.  At  the  time  when  the  owner,  by 
abandoning,  declared  the  total  loss.  There  was  no  necessity  for 
abandonment  here.  But  if  there  was,  there  was  no  acceptance  of  it 
before  the  1st  of  September,  and  the  acceptance  is  that  by  which 
the  parties  are  bound:  Bainbridge  v.  Neilson  (4),  Smith  v.  Robertson  (ft), 
and  Patterson  v.  Ritchie  (6).  The  rights  of  the  underwriter  only 
arise  from  that  time.  The  judgment  of  the  Court  below  is  therefore 
erroneous,  and  must  be  reversed. 

The  Lord  Chancellor: 

My  Lords,  in  considering  the  question  reserved  by  the  jury  for 
the  decision  of  the  Court,  the  facts,  as  found  by  the  verdict, 
must  be  the  ground  upon  which  such  consideration  must  proceed, 
and  if  these  are  properly  attended  to,  much  of  the  apparent  difficulty 
of  the  case  will,  I  think,  disappear. 

The  verdict  finds,  first,  that  there  was  a  total  loss  of  the  Laurel ; 
secondly,  that  the  Laurel  was  properly  abandoned,  and  not  worth 
repairing.  The  latter  indeed,  "^is  a  consequence  of  the  first,  rather 
than  a  distinct  finding.  The  verdict  finds  for  the  plaintiff,  which 
involves  a  finding  that  the  total  loss  was  within  the  period  covered 
by  the  policy. 


(1)  2  Burr.  882;  1  Sir  W.  Bl.  190, 
nom.  Luke  v.  Lloyds 

(2)  MoUoy,  p.  259,  6tli  ed. ;  Abbott 
on  Shipping,  316,  4th  cd. 


(3)  48  B.  R  507  (9  Ad.  &  El.  314). 

(4)  10  B.  K.  316  (10  East,  329). 
(o)  14  R  B.  174  (2  Dow,  474). 
(6)  16  R  R  498  (4  M.  &  S.  393). 
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The  verdict  finds  the  total  loss  to  have  arisen  from  the  ship  having 
come  in  contact  with  an  iceberg,  on  the  27th  of  July,  and  also  from 
its  having  grounded  outside  the  docks  at  Liverpool,  on  the  11th  of 
August. 

In  my  view  of  this  case,  it  is  not  material  whether  the  total  loss 
is  to  be  considered  as  having  been  completed  on  the  27th  of  July,  or 
on  the  12th  of  August,  for  the  voyage  was  not  completed  at  either 
of  these  two  dates.  It  was  indeed  argued  that  the  voyage  had  been 
completed  at  the  latter  date,  and  the  freight  earned  at  that  time  : 
the  freight  was,  in  fact,  subsequently  earned  by  the  delivery  of  the 
goods,  but  at  the  last  date  to  which  the  total  loss  can  be  referred, 
namely,  the  12th  of  August,  it  had  not  been  earned.  If,  instead  of 
timber,  the  cargo  had  been  of  a  perishable  quality,  and  therefore 
destroyed  by  the  ship's  filling  with  water  on  the  12th  of  August, 
could  it  have  been  contended  that  the  freight  had  been  earned  ? 

The  facts  of  this  case,  upon  this  point,  are  identical  with  those  in 
Samuel  v.  lioyal  Exchange  Assurance  Company  {\),  in  which  a  ship 
having  been  lost  whilst  moored  near  the  dock  gates  at  Deptford, 
waiting  to  be  admitted,  the  owner  was  held  entitled  to  recover  against 
the  underwriters  for  a  total  loss,  the  place  where,  the  vessel  was 
moored  not  being  the  place  of  its  ultimate  destination.  The  case  is 
the  same  as  it  would  have  been  if  the  ship  had  ceased  to  exist  as 
such  on  the  27th  July,  and  the  cargo  had  been  brought  home  *and 
delivered  by  other  means.  This  case,  therefore,  is  one  of  a  total 
loss,  happening  before  the  completion  of  the  voyage. 

Now,  to  constitute  a  total  loss,  the  actual  annihilation  of  the 

subject  of  the  insurance  is  not  necessary :  it  is  sufficient  if  the 

expenses  of  repairs  would  exceed  the  value  of  the  ship  when  repaired. 

In  all  cases  in  which  the  subject  is  not  actually  annihilated,  the 

assured  is  entitled  to  claim,  and  claiming  as  upon  a  total  loss,  must 

give  up  to  the  underwriters  all  the  remains  of  the  property  recovered, 

together  with  all  benefit  and  advantage  belonging  or  incident  to  it, 

or  rather,  such  property  vests  in  the  underwriters.     Now  the  freight 

which  a  ship  is  in  the  course  of  earning,  is  a  benefit  or  advantage 

lielonging  to  it,  and  is  as  much  to  be  given  up  to,  or  to  become  the 

property  of  the  underwriters,  paying  for  a  total  loss  of  ship,  as  any 

other  matter  of  value  belonging  to  or  incident  to  the  subject  insured. 

It  cannot  be  of  importance  at  what  part  of  the  voyage  the  accident 

happens,  and  the  property  in  the  vessel  is  changed  by  what  is 

accounted  in  law  to  be  a  total  loss. 

(1)  32K.  E.  352(8  K&C.  119). 
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In  Benson  y.  Chapman  (i),  the  ship,  soon  after  leaving  the  port  of 
loading,  sustained  damage  sufficient  to  entitle  the  owner  to  recover 
as  for  a  total  loss  (2),  but  the  captain  had  repairs  done  at  an  expense 
beyond  what  a  prudent  owner  would  have  incurred,  and  he  brought 
the  cargo  home,  and  the  freight  was  earned,  but  the  Court  held  that 
the  total  loss  of  the  ship  carried  with  it  the  total  loss  of  the  freight. 
Chief  Justice  Tindal  says,  "  the  assured  has  sustained  a  total  loss 
of  the  ^freight,  if  he  abandons  the  ship  to  the  underwriters  on  ship, 
and  is  justified  in  so  doing,  for  after  such  abandonment  he  has  no 
longer  the  means  of  earning  the  freight,  or  the  possibility  of  ever 
receiving  it  if  earned,  such  freight  going  to  the  underwriters  on 
ship."  The  damage  amounting,  as  between  the  assured  and  the 
underwriters,  to  a  total  loss,  the  abandonment  did  not  alter  the 
relative  rights  of  the  parties,  and  the  principle  of  that  decision  was, 
that  the  plaintifif,  the  owner,  was  entitled  to  recover  against  the 
underwriters  on  freight  as  for  a  total  loss  of  the  freight,  because  the 
total  loss  of  the  ship  carried  with  it  the  total  loss  of  the  freight,  and 
though  the  freight  was  afterwards  earned,  it  did  not  belong  to  the 
owners,  but  to  the  underwriters  on  the  ship.  If,  then,  in  that  case, 
the  freight,  though  actually  earned  by  the  ship  after  what  amounted 
to  a  total  loss  as  between  the  owner  and  the  underwriters  on  freight, 
did  not  belong  to  the  owner,  but  to  the  underwriters  on  the  ship, 
how,  in  the  present  case,  can  the  freight  earned  by  the  delivery  of 
the  cargo  after  a  total  loss  of  the  ship,  belong  to  the  assured  ? 

In  Case  v.  Davidson  (3),  the  ship  was  on  its  voyage,  and  in  the 
course  of  earning  freight,  when  it  was  captured.  It  was  abandoned, 
and  by  the  abandonment  became  a  total  loss  as  between  the  owner 
and  the  underwriters,  but  that  abandonment  cannot  have  greater 
effect  than  an  actual  total  loss.  In  this  state  of  things  the  ship  was 
re-captured,  and  earned  freight,  which  was  held  to  belong  to  the 
underwriters  on  the  ship,  although  the  owner  had  abandoned  it  to 
the  underwriters  on  the  freight.  Lord  Tentbrdbn  says,  "  I  have 
never  *heard  of  an  instance  in  which  the  assured,  after  abandoning 
the  ship  to  the  underwriters,  has  stepped  in  and  claimed  the  freight 
as  against  the  underwriters ;  on  the  contrary,  the  practice  has  been 
uncontested,  that  the  abandonee  has  received  the  freight." 

Unless  the  title  of  an  abandonee,  in  eases  in  which  abandonment 


(1)  6  Man.  &  G.  792. 

(2)  See,  however,  S.  C.  in  Ex.  Ch. 
5  C.  B.  330,  and  in  H.  L.,  j)0«^  p.  346. 

(3)  17    K.  R,  280  (5  M.   &  S.  79), 


affirmed  in  the  Exchequer  Chamber, 
2  Brod.  &  B.  379;  o  Moore,  117;  8 
Price,  542. 
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19  necessary,  is  better  than  the  title  of  an  underwriter,  upon  an  actual 
total  loss  not  requiring  abandonment,  which  cannot  be  (an  optional 
total  loss,  made  absolute  by  abandonment,  cannot  have  a  greater  or 
a  different  effect  than  an  actual  total  loss),  these  authorities  are 
decisive  of  the  present  case,  the  jury  having  found  an  actual  total  loss. 

In  putting  the  case  upon  this  ground,  I  must  not  be  understood 
as  disregarding  other  grounds  upon  which  the  opinions  of  the 
majority  of  the  Judges  appear  to  have  been  founded,  but  it  is  suffi- 
cient for  the  present  parpose  to  i#t  the  judgment  upon  the  most 
simple  principle  and  most  unquestioned  authorities;  and  being 
satisfied  that  these  grounds  are  sufficient  to  support  the  judgment  of 
the  Court  of  Session,  I  think  it  unnecessary  to  enter  into  a  discussion 
of  points  which  have  occasioned  so  much  difference  of  opinion  in 
the  Court  below.  I  therefore  move  your  Lordships  to  affirm  the 
interlocutor  appealed  from,  with  costs. 

I  have  to  state  to  your  Lordships,  that  my  noble  and  learned 
friend  not  now  present,  Lord  Brougham,  has  communicated  to  me 
that,  upon  considering  this  case,  he  has  come  to  the  same  conclusion 
that  I  have,  that  the  interlocutors  appealed  from  should  be  affirmed. 

Interlocutors  affiiined,  with  costs. 


Stbwart 

r. 
Orkekock 

Mabime 
inburamcb 

COMPANT. 


COLE  V.   8EWELL(1). 

I  n.  L.  C.  186—238  ;  S.  C.  12  Jur.  927  ;  affirming  4  Dr.  &  War.  1 ;  6  Ir.  Eq.  B. 

66;  2  0.  &L.  344.) 

Lands,  held  in  fee  simple,  were,  by  settlement  made  in  1752,  conveyed 
to  trustees,  to  the  use  of  the  settlor  for  life ;  remainder  to  the  use  of  his 
three  daughters  for  their  lives,  as  tenants  in  common ;  remainder  to  the  use 
of  trustees  to  preserve ;  remainder,  as  to  the  share  of  each  daughter,  to  the 
use  of  ber  first  and  other  sons  successively  in  tail  male ;  remainder,  in  case 
of  the  death  of  any  one  or  more  of  the  daughters  without  issue  male,  to  the 
use  of  the  survivors  or  survivor,  during  their  or  her  respective  lives  or  life, 
as  tenants  in  common  in  case  of  two  survivors,  with  remainder,  in  like 
manner  as  to  the  original  share,  to  the  use  of  the  first  and  other  sons  of 
such  surviving  daughters  or  daughter  in  tail  male  ;  remainder,  in  case  all 
the  daughters  should  die  without  issue  male,  as  to  the  share  of  each,  to  the 
use  of  their  daughters  as  tenants  in  common  in  tfiil ;  and  in  case  one  or  two 
of  the  settlor's  daughters  should  die  without  issue,  the  share  or  shares  of 
such  daughter  or  daughters,  to  go  to  the  use  of  the  daughters  of  the  sur- 
vivors or  survivor,  as  tenants  in  common  in  tail  general ;  and  in  case 
all  three  should  die  without  issue,   then  remainder  over,   with  ultimate 


(1)  Abbiu  V.  Burney,  Re  Finch  (1881) 
17  Ch.  Div.  211,  217,  50  L.  J.  Ch.  348, 
44  L.  T.  267 ;  Re  Frost,  Frost  v.  Frost 
(lnu9)  43  Ch.  Div.  246,  59  L.  J.  Ch.  118, 


62  L.  T.  25;  fVhithy  v.  Mitchdl  (1890) 
44  Oh.  Div.  85,  91,  59  L.  J.  Ch.  485,  62 
L.  T.  771. 


1847. 

Feb.  2,  4,  22, 

2.3. 

1848. 
Atig,  21. 

Lord 

COTTBNHAll, 
L.C. 

Lord 

B  BOUGH  AM. 

[18«] 


110  1848.    H.  L.    2  H.  L.  C.  186—190.  [b.b. 

Cole  remaiDder  to  the  use  of  the  settlor  in  fee.    He  died  soon  after  without 

^  disposing  of  the  reyersion : 

Sewkll.  Held,  that  the  limitation,  in  case  of  the  failure  of  issue,  generally,  of  any 

of  the  daughters,  to  the  daughters  of  the  survivors  or  survivor,  was  a  good 
contingent  remainder,  and  therefore  not  void  for  remoteness : 

And  also,  that  the  words  ''survivors  or  survivor"  were  to  be  read 
**  others  or  other,"  and,  consequently,  the  limitation  over  to  the  daug^hters 
of  one  of  the  settlor's  daughters,  who  had  issue,  was  not  defeated  by  the 
death  of  that  daughter  in  the  lifetime  of  another,  who  subsequently  died 
without  issue,  but  that  limitation  took  efiFect  as  a  good  cross-remainder. 

[  188  ]  This  was  an  appeal  from  a  detfsion  of  Sir  Edwabd  Sugden,  Lord 

Chancellor  of  Ireland,  [reported  in  4  Drury  &  Warren,  1,  a  note 
of  whose  judgment  will  be  found  in  65  B.  B.  at  p.  668]. 

Peter  Daly,  formerly  of  Quansbury,  in  the  county  of  Galway, 

[  *\S9  ]  Esq.,  being  in,  and  previously  to,  the  year  *1752,  seized  in  fee 
simple  of  several  towns  and  lands  called  "  the  Quansbury "  or 
"Daly  estate,"  conveyed  the  same  by  lease  and  release,  dated 
respectively  the  4th  and  5th  of  February,  1752,  unto  Thomas,  Lord 
Athenry,  and  James  Daly,  and  their  heirs,  to  the  use  of  him,  Peter 
Daly,  for  his  life,  with  remainder, — subject  to  a  trust  term  thereby 
created  and  long  since  satisfied, — to  the  use  of  his  three  daughters, 
Honoria,  wife  of  Viscount  Eingsland,  Anastasia,  wife  of  Charles 
Daly,  afterwards  of  the  Earl  of  Kerry,  and  Margaretta,  wife  of  the 
said  Thomas,  Lord  Athenry,  for  their  respective  lives,  as  tenants  in 
common,  with  the  usual  limitation  to  trustees  to  preserve  con- 
tingent remainders,  with  remainders,  respectively,  to  the  use  of 
the  respective  first  and  other  sons  of  the  said  Honoria,  Anastasia, 
and  Margaretta,  severally  and  successively  in  tail  male ;  and  if  any 
one  or  two  of  the  said  daughters  of  Peter  Daly  should  die  without 
issue  male  of  her  or  their  body  or  bodies,  then,  as  to  such  part  or 
parts  of  the  said  lands  and  premises  of  her  or  them  so  dying  with- 
out issue  male,  to  the  use  of  the  survivors  or  survivor  of  the 
said  Honoria,  Anastasia,  and  Margaretta,  as  tenants  in  common  in 
case  of  two  survivors,  during  the  respective  lives  or  life  of  such 
survivors  or  survivor,  with  the  usual  limitations  to  trustees  to  pre- 
serve contingent  remainders,  with  remainders  to  the  use  of  the 
respective  first  and  other  sons  of  such  survivors  or  survivor 
severally  and  successively  in  tail  male;  and  in  case  the  said 
Honoria,  Anastasia,  and  Margaretta  should  die  without  issue  male, 
then,  as  to  their  respective  shares  and  proportions  of  the  said 
lands  and  premises,  to  the  use  of  all  and  every  their  respective 
daughters,  as  tenants  in  common  in  tail  of  the  respective  shares  of 

[  •190 1       their  respective  mothers :  And  in  case  *one  or  two  of  the  said 
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daughters  of  Peter  Daly  should  die  without  issue  of  her  or  their  Cole 
body  or  bodies,  then,  as  to  the  share  or  shares  of  the  said  lands  se^ll. 
and  premises  of  such  daughter  or  daughters  so  dying  without  issue, 
to  the  use  of  all  and  every  the  daughters  and  daughter  of  such 
survivors  or  survivor,  as  tenants  in  common  in  tail  of  the  respec- 
tive shares  of  such  survivors,  in  case  of  two  survivors,  and  to  the 
use  of  the  daughter  and  daughters  of  such  survivor,  in  case  there 
should  be  but  one  survivor,  as  tenants  in  common  in  tail ;  "  and  in 
case  the  said  Honoria,  Anastasia,  and  Margaretta  should  die 
without  issue,  then,  after  divers  remainders  over,  with  ultimate 
remainder  to  the  right  heirs  of  the  said  Peter  Daly. 

Peter  Daly  died  soon  after  the  date  of  the  said  deed,  intestate, 
and  without  having,  by  deed  or  otherwise,  disposed  of  his  said 
reversion  in  fee  in  the  Daly  estate,  leaving  his  said  three  daughters 
his  only  issue  and  co-heiresses  surviving. 

Honoria,  Viscountess  Eingsland,  and  Anastasia,  Countess  of 
Kerry,  never  had  any  issue. 

Margaretta,  Lady  Athenry, — who  became  Countess  of  Louth  on 
the  advancement  of  Lord  Athenry  to  that  dignity, — had  four 
daughters,  Matilda,  Mary,  Elizabeth,  and  Louisa,  and  no  other 
issue. 

Lady  Matilda  Birmingham  died  in  1788,  in  her  mother's  lifetime, 
unmarried  and  intestate. 

Lady  Mary  Birmingham  married  Viscount  St.  Lawrence, 
afterwards  Earl  of  Howth,  and  had  issue  four  daughters  and 
no  son. 

Lady  Elizabeth  Birmingham  was  married  three  times,  first,  to 
Thomas  Bailey  Heath  Sewell,  by  whom  she  had  one  son,  Thomas 
Birmingham  Daly  Henry  Sewell  (the  respondent),  and  one  daughter, 
^Elizabeth  Blake  Sewell  (mother  of  the  appellant).  Lady  Elizabeth  [  Moi  ] 
married  secondly  Michael  DufBeld,  and  thirdly,  Joseph  Bussell, 
but  had  no  issue  by  either  of  them. 

Lady  Louisa  Birmingham  was  twice  married,  first  to  Lord 
Wallsconrt,  afterwards  to  James  Daly,  but  had  no  issue  by  either. 

By  a  deed,  dated  the  23rd  of  February,  1779,  and  made  between 
the  said  T.  B.  H.  Sewell  and  Lady  Elizabeth  his  wife,  of  the  first 
part,  and  several  sets  of  trustees,  of  the  other  parts — after  reciting 
certain  indentures,  dated  respectively  the  29th  and  80th  of  Decem- 
l>er,  1742,  and  made  on  the  marriage  of  Thomas,  Lord  Athenry, 
afterwards  Earl  of  Louth,  with  the  said  Margaretta,  daughter  of 
Peter  Daly,  by   which  certain  estates,  called  the  **  Birmingham 
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Cole  estate/'  stood,  in  the  events  which  happened,  limited  to  the  said 
Sewell.  daughters  of  the  said  Thomas  and  Margaretta,  Earl  and  Countess 
of  Louth,  as  tenants  in  common  in  tail ;  and  that  by  virtue  thereof 
and  of  the  hereinbefore  stated  indentures  of  the  4th  and  5th  of 
February,  1752,  and  other  assurances  in  the  law,  the  said  Lady 
Elizabeth  Sewell  was  seised  or  entitled  in  remainder  or  reversion 
expectant  upon  and  to  take  effect  in  possession,  after  the  deter- 
mination of  certain  prior  uses,  estates,  and  limitations,  of  or  to 
several  parts,  shares,  and  purparties  of  and  in  the  towns,  lands, 
and  hereditaments  thereinafter  particularly  mentioned,  (being  the 
said  Birmingham  and  Daly  estates  respectively) ;  and  also  reciting 
that  by  an  indenture,  dated  the  15th  of  June,  1776,  and  made 
between  the  said  T.  B.  H.  Sewell  and  Lady  Elizabeth  his  wife,  of 
[  ♦192  ]  the  one  part,  and  M.  Lewis  of  the  other, — which  *recited  the  said 
title  of  Lady  Elizabeth,  and  her  desire  to  settle  and  assure  her 
said  parts  or  shares  in  remainder  or  reversion  in  the  said  lands,— 
it  was  witnessed  that  for  carrying  the  said  desire  into  execution, 
and  in  order  to  bar  the  estate  in  remainder  or  reversion  expectant 
and  to  take  effect  as  aforesaid,  then  vested  in  her,  of  the  said 
shares  of  the  said  hereditaments,  but  without  prejudice  to  the  uses 
or  limitations  precedent  to  the  said  remainders  or  reversions,  the 
said  T.  B.  H.  Sewell  and  Lady  Elizabeth  covenanted  to  levy  a 
fine  or  fines  of  her  said  parts  or  shares  in  remainder  or  rever- 
sion, and  that  such  fine  or  fines  should  enure  to  these  uses,  viz., 
that  so  soon  as  the  hereditaments  comprised  in  the  said  settle- 
ments of  1749  and  1752  should  fall  into  possession  by  the  deter- 
mination of  the  prior  estates  therein  respectively  mentioned,  Lewis 
(the  trustee  of  the  inheritance),  his  heirs  and  assigns,  should 
yearly,  during  the  joint  lives  of  the  said  T.  B.  H.  Sewell  and 
Lady  Elizabeth,  take  out  of  the  hereditaments  which  should  first 
fall  into  possession  a  rent  charge  of  3001.  per  annum,  and  also  out 
of  the  other  hereditaments  which  should  next  fall  into  possession, 
the  further  rent  charge  of  800/.  per  annum,  to  be  paid  to  Lady 
Elizabeth  for  her  separate  use,  and,  subject  to  said  annuities,  to 
the  use  of  T.  B.  H.  Sewell  for  his  life,  with  remainder  to  the  use 
of  Lady  Elizabeth  and  the  heirs  of  her  body ;  and  further  reciting 
that  no  fine  had  been  levied  in  pursuance  of  the  said  indenture  ; 
and  then  reciting  that  Lady  Elizabeth  Sewell,  being  desirous  to 
secure  payment  of  certain  scheduled  debts  of  T.  B.  H.  Sewell,  the 
greater  part  of  which  had  been  contracted  on  her  own  account, 
and  to  make  spme  provision  for  her  said  son  and  daughter,  and, 
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subject  thereto,  to  settle  and  ^assure  the  said  remamders  or  reversions        Cole 
expectant  and  to  take  effect  as  aforesaid^  of  her  said  parts,  shares,      sewell. 
and  porparties  of  and  in  the  said  estates,  for  the  benefit  of  her  said      [  ^193  ] 
children,  and  each  other  children  as  she  might  thereafter  have,  she 
therefore,  with  the  consent  of  her  said  husband,  proposed  and 
agreed  to  settle  and  assure  the  same,  and  all  her  right  and  interest 
in  the  premises,  to  the  uses  thereinafter  declared— it  was  witnessed, 
that  in  order  to  carry  such  intention  into  execution,  and  to  bar  the 
estate  tail  in  remainder  or  reversion  expectant  upon  and  to  take 
effect  as  aforesaid,  then  vested  in  her  (Lady  Elizabeth)  in  the 
hereditaments  comprised  in  the  said  deeds  of  1749  and  1752,  with* 
out  prejudice  to  the  uses,  limitations,  or  charges  precedent  to  the 
said  remainder  or  reversion  expectant  or  to  take  effect  as  aforesaid, 
then  vested  in  her  (except  the  uses  of  the  deed,  1776,  which  were 
thereby  relinquished),  and  to  the  intent  that  the  said  remainders 
or  reversions  expectant  upon,  and  to  take  effect  as  aforesaid,  of  or 
belonging  to  the  said  Lady  Elizabeth,  in  the  said  lands,  but  sub- 
ject and  without  prejudice  as  aforesaid,   might  be  limited  and 
assured  to  the  uses,  and  subject  to  the  agreements  thereinafter 
declared,  the  said  Thomas  B.  H.  Sewell  and  Lady  Elizabeth  Sewell 
covenanted  to  levy  fines  of  all  her  undivided  shares  in  remainder 
or  reversion  expectant  and  to  take  effect  as  aforesaid,  and  all  the 
rights,  estates,  and  interests  of  her,  Lady  Elizabeth,  and  of  the 
said  T.  B.  H.  Sewell,  in  her  right,  in  the  said  Birmingham  and 
Daly  estates;  and  it  was  declared  that  the  said  fines  and  other 
assurances  then  had,  or  thereafter  to  be  had,  should,  as  to  the 
parts,  shares,  estates,  and  interests  of  Lady  Elizabeth  in  remainder 
or  reversion,  expectant  and  to  take  effect  in  *possession  as  afore-       I  *^94  ] 
said  of  and  in  the  said  hereditaments  and  premises  thereinbefore 
particularly  mentioned,  enure  to  the  use  of  trustees  for  a  term  of 
1,000  years,  upon  trust  to  raise  6,547Z.,  to  be  applied  in  the  pay- 
ment of  the  said  scheduled  debts  of  T.  B.  H.  Sewell,  and,  subject 
thereto,  to  the  use  of  other  trustees  for  a  term  of  1,500  years,  to 
raise  5,000/.  for  Lady  Elizabeth  Sewell,  for  her  separate  use,  and, 
subject  thereto,  to  the  use  of  other  trustees  for  a  term  of  2,000 
years,  to  raise  an  annuity  of  1002.  out  of  the  lands  which  should 
first  fall  into  possession,  and  a  further  annuity  of  lOOZ.  put  of  the 
lands  which  should  next  fall  into  possession,  to  be  payable  during 
the  joint  lives  of  T.  B.  H.  Sewell  and  Lady  Elizabeth,  for  main- 
tenance of  their  son  T.  B.  D.  H.  Sewell  during  his  minority;  and, 
subject  to  the  said  three  terms  and  the  trusts  thereof,  to  the  use  of 
u.a. — VOL.  Lxxzi.  8 
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CoLB  Edward  Nicholas,  his  heirs  and  assigns,  during  the  life,  and  in 
Sewkll.  trust  for  the  separate  use  of,  Lady  Elizabeth  Sewell,  with  remainder 
to  the  use  of  other  trustees,  for  a  term  of  8,000  years  from  her 
decease,  upon  trusts  to  raise  3,0002.,  for  the  portion  of  Elizabeth 
Blake  Sewell,  and  4,000Z.  for  any  other  younger  children  of  Lady 
Elizabeth  Sewell ;  and  subject  thereto  to  the  use  of  T.  B.  D.  H. 
Sewell  (the  said  son),  for  his  life,  with  remainder  to  a  trustee  to 
preserve,  &c. ;  remainder  to  the  use  of  the  first  and  other  sons  of 
the  said  T.  B.  D.  H.  Sewell  severally  and  successively,  in  tail,  with 
remainder  to  the  use  of  all  his  daughters  as  tenants  in  common  in 
tail,  with  cross-remainders  between  them,  and  remainders  over. 
And  T.  B.  H.  Sewell  covenanted  that  in  case  Lady  Elizabeth 
Sewell  and  her  said  two  children,  and  all  other  children  whom  she 
[  •196  ]  might  thereafter  have,  should  die  without  issue,  before  the  *said 
Earl  of  Louth,  or  before  the  death  of  the  survivor  of  the  said 
Margaretta,  Honoria,  and  Anastasia,  so  that  the  term  of  1,000 
years  could  not  vest  in  possession  in  the  trustees  thereof,  then 
he  (T.  B.  H.  Sewell)  should  pay  the  said  scheduled  debts. 

In  the  Term  next  after  the  execution  of  this  indenture,  fines  were 
levied  in  pursuance  thereof  by  T.  B.  H.  Sewell  and  Lady  Elizabeth, 
his  wife,  of  all  the  lands  comprised  in  the  deeds  of  1749  and  1752. 

Honoria,  Viscountess  Eingsland,  died  in  1784;  Margaretta, 
Countess  of  Louth,  died  in  1798;  and  Anastasia,  Countess  of 
Kerry,  died  in  1799 ;  all  intestate,  and  without  having  made  any 
disposition  of  the  reversion  in  fee  in  the  Daly  estate,  vested  in 
them  by  descent  as  before  mentioned,  which,  consequently,  upon 
the  death  of  the  survivor  of  the  three,  vested  in  Lady  Elizabeth 
Sewell,  and  in  her  then  sole  surviving  sister,  Lady  Wallscourt,  and 
in  the  four  daughters  of  Lady  St.  Lawrence,  Countess  of  Howth, 
who  died  in  1794,  as  co-parceners  in  fee  simple  and  the  then 
co-heiresses  of  the  said  Peter  Daly,  and  also  of  his  three  daughters. 
(See  pedigree,  on  the  next  page.) 

A  suit  having  been  instituted  in  1805  for  a  partition  of  the  Daly 
estate,  a  decree  was  accordingly  made  therein,  and  by  an  inden- 
ture dated  the  SOth  of  September,  1809,  one  third  part  thereof, 
decreed  and  allotted  to  Lady  Elizabeth  (then  Duffield)  in  severalty, 
was  conveyed  to  a  trustee,  to  hold  upon  the  same  trust  and  pur- 
poses, on  which  her  undivided  third  part  of  the  same  estate 
theretofore  stood  limited. 

A  bill  was  filed  in  1812  by  T.  Lancray  and  others,  representatives 
[  ♦197  ]      of  the  surviving  trustee  of  the  term  of  *1,000  years,  created  by  the 
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GoLB  deed  of  1779,  against  Lady  Elizabeth  (then  Doffield)  and  her  son 
SiEWELL.  (^^6  respondent)  and  his  children  and  others,  for  sale  of  the  lands 
comprised  in  that  term,  for  payment  of  the  scheduled  debts  thereby 
secured.  The  plaintiffs  made  claim  to  the  \?hole  of  the  lands 
allotted  to  Lady  Elizabeth  in  severalty,  as  comprised  in  the  said 
term.  Lady  Elizabeth,  by  her  ans\?er,  insisted  that  one-fourth 
only  of  the  one-third  of  the  Daly  estate  \?as  affected  by  the  trusts 
of  the  deed  of  1779,  but  the  Master,  in  pursuance  of  an  inquiry 
directed  before  him,  reported  that  the  said  trust  term  extended  over 
the  whole  of  the  one-third.  That  report,  unexcepted  to,  was  con- 
firmed, and  a  decree  was  pronounced  in  July,  1820,  for  the  sale  of 
the  whole,  or  a  competent  part,  of  the  one-third  of  the  Daly  estate 
which  had  been  allotted  to  Lady  Elizabeth,  and  parts  thereof  were 
accordingly  sold  for  the  residue  of  the  said  term,  for  the  purposes 
of  the  trusts  thereof. 

Doubts  having  arisen  whether  the  town  lands  of  Clooncony, 
Cloonfagny,  and  Dereen,  which  were  among  the  lands  sold,  were 
included  in  the  deed  of  1779  and  in  the  term  of  1,000  years,  by  a 
deed  dated  January,  1825,  Lady  Elizabeth  and  her  then  husband 
Joseph  Russell,  conveyed  the  whole  of  Lady  Elizabeth's  one  third 
part  of  the  Daly  estate  allotted  to  her  in  the  partition,  and  also  her 
one  undivided  third  part  of  the  Birmingham  estate,  to  Henry 
Maxwell  Miller,  as  tenant  to  the  precipe,  in  order  that  recoveries 
might  be  suffered,  and  it  was  thereby  declared  that  such  recoveries 
should  enure,  as  to  such  of  the  said  several  divided  and  undivided 
parts,  shares,  purparties,  lands,  hereditaments  and  premises  as 
[  *198  J  were  comprised  *in  the  deed  of  1779,  to  the  uses  and  for  the  estates 
therein  declared  and  in  confirmation  thereof  and  of  the  term  of 
1,000  years  in  particular;  and  after  reciting  that  the  said  three 
town  lands,  of  which  Lady  Elizabeth  was,  at  the  time  of  the 
execution  of  the  indenture  of  1779,  seised  or  entitled  unto  in  tail, 
in  remainder,  or  otherwise,  were  not  comprised  therein ;  and 
reciting  the  proceedings  in  the  said  suit  of  Lancray  v.  Duffield  and 
others,  and  that  Lady  Elizabeth  had  agreed  to  make  the  said 
three  town  lands  subject  to  the  said  term ;  it  was  (by  the  deed  of 
1825)  further  declared  that  the  said  recoveries  should  enure,  as  to 
the  said  town  lands,  to  the  use  of  the  trustees  of  the  said  term,  for 
the  trusts  and  purposes  of  raising  payment  of  the  said  scheduled 
debts  pursuant  to  the  decree  in  the  said  suit,  and  to  give  effect 
thereto  and  to  the  proceedings  thereunder  and  to  any  sale  that  had 
taken  place ;  and  from  the  determination  of  the  said  term,  and 
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Babject  thereto,  to  sach  farther  ases,  as  to  the  said  town  lands,  as        colb 
Lady  Elizabeth  should  by  deed  or  will  appoint; ;  and  as  to  all  the      srwkll. 
lands  and  hereditaments  comprised  in  the  deed  of  1779,  to  sach 
farther  uses  as   had  not  been   thereby  declared  concerning  the 
same,  as  the  said  Lady  Elizabeth  should  by  deed  or  will  appoint. 

Two  recoveries  were,  in  pursuance  of  this  deed,  duly  suffered  by 
Lady  Elizabeth  and  Joseph  Bussell.  The  monies  produced  by  the 
lands  sold  were  applied  in  discharging  the  said  scheduled  debts, 
and  the  term  of  1,000  years  was  determined  as  to  the  other  lands 
comprised  in  the  deed  of  1779. 

A  partition  was  made  of  the  Birmingham  estate  in  1834,  and  one 
third  part  thereof,  the  share  of  Lady  Elizabeth  Bussell,  was  conveyed 
to  the  uses  of  the  deed  of  1779. 

Lady  Elizabeth,  having  survived  her  husband,  J.  Bussell,  died  in       [  *^^  ] 
1838.  having,  by  her  will,  dated  August,  1834,  devised  all  her  real 
estates  in  fee  to  her  grandson,  Francis  Sewell  Cole  (the  appellant), 
the  only  child  of  Elizabeth  Blake  Sewell. 

In  1840,  F.  S.  Cole  filed  his  bill  in  Chancery  in  Ireland,  claiming 
under  the  said  devise  three  fourths  of  the  whole  of  Lady  Elizabeth 
Bussell's  one  third  share  of  the  Daly  estate,  against  the  respon- 
dents, namely,  T.  B.  D.  H.  Sewell  and  his  three  daughters,  and 
the  children  of  a  deceased  daughter  (see  pedigree,  stipra,  p.  115), 
and  other  persons  who  were  interested  under  the  trusts  of  the 
terms  of  1,500  years  and  3,000  years  created  by  the  deed  of  1779. 

The  bill  stated,  among  other  things,  the  deeds  of  1752  and  1779, 
and  that  the  latter  and  the  fines  levied  in  pursuance  thereof  did  not 
affect  any  other  interests  in  the  said  estates  than  such  as  were  then 
vested  in  Lady  Elizabeth  Sewell,  namely,  one  fourth  of  her  mother's 
one  third  share ;  that  in  consequence  of  the  deaths  of  persons,  as 
before  mentioned.  Lady  Elizabeth  was,  at  the  time  of  the  execution 
of  the  deed  of  partition,  in  1809,  entitled  to  one-third  of  the  land 
comprised  in  the  deed  of  1752,  and  the  estate  and  interest  which 
she  had  in  the  entirety  of  the  one-third  allotted  to  her  by  the 
partition  and  previous  to  the  sale  under  the  decree  in  Lancray  v. 
Duffield  and  others,  was  three  fourth  parts  thereof  in  fee  simple, 
the  remaining  fourth  part  being  subject  to  the  term  of  1,(X)0  years, 
and  the  other  trusts  of  the  deed  of  1779 ;  that  the  part  sold  under 
the  said  decree  was  considerably  more  than  one  fourth  of  the  share 
of  the  Daly  estate  allotted  to  Lady  Elizabeth,  and,  consequently, 
part  of  her  undivided  three-fourths  *of  a  third  share  was  sold  in  [  *200  ] 
exoneration  of  a  competent  part  of  the  Birmingham  estate  from 
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Cole  the  trusts  of  the  said  term,  the  said  three-fourths  not  being  at  all 
Skwkll.  subject  thereto.  The  bill,  after  submitting  that  Lady  Elizabeth, 
at  the  time  and  in  consequence  of  the  said  sale,  became  entitled  to 
the  residue  of  the  one-third  of  the  Daly  estate  allotted  to  her  in 
the  partition,  and  the  same  passed  to  the  plaintiff  under  her  will, 
prayed  that  the  will  might  be  established,  and  that  directions  might 
be  given  to  ascertain  what  portion  (if  any)  beyond  the  one  fourth 
of  the  one  third  of  the  Daly  estate,  was  sold  under  the  said  decree, 
and  that  the  plaintiff  might  be  declared  entitled,  as  devisee  of  Lady 
Elizabeth,  to  an  estate  in  fee  simple,  in  severalty,  in  an  equivalent 
portion  of  certain  lands,  part  of  the  Daly  estate,  comprised  in  the 
decree  for  sale,  but  remaining  unsold,  and  that  he  might  be  declared 
entitled  in  fee  simple  to  and  be  put  in  possession  of  three  fonrih 
parts  of  the  whole  one  third  of  the  Daly  estate. 

The  respondents,  by  their  answers,  submitted  that  the  whole  of 
the  one  third  of  the  Daly  estate,  allotted  in  severalty  to  Lady 
Elizabeth,  was  comprised  in  the  settlement  of  1779,  and  that  she 
had  no  disposing  power  at  her  death  over  any  of  the  lands  that 
remained  unsold,  and  they  referred  to  the  proceedings  and  decrees 
in  the  partition  suit  and  in  the  cause  of  Lanci-ay  v.  Duffield  and 
others,  and  to  the  deed  of  January,  1825,  and  the  recoveries  then 
settled  as  conclusive  against  the  appellant's  case. 

Upon  the  hearing  of  the  cause  in  June,  1842,  an  order  was  made 

by  Lord  Chancellor  Sugden,  for  sending  a  case  for  the  opinion  of 

the  Judges  of  the  Court  of  Common  Pleas,  upon  three  questions 

[  ♦201  ]      therein  stated.      *The8e  learned  Judges,  after  hearing  the  case 

argued,  certified  their  opinions. 

First,  that  at  the  time  of  the  execution  of  the  settlement  of  the  28rd 
of  February,  1779,  Lady  Elizabeth  Sewell  was  entitled,  under  and  by 
virtue  of  the  limitations  of  the  settlement  of  the  5th  of  February,  1752, 
to  a  vested  remainder  in  tail  in  one  fourth  of  her  mother  Lady  Louth's 
one  third  of  the  Daly  estate,  expectant  upon  the  decease  of  her 
mother  without  issue  male,  and  of  her  aunts,  without  issue,  and  to  a 
contingent  remainder  in  tail  in  one  fourth  of  each  of  the  respective 
one  thirds  of  her  aunts  Lady  Kerry  and  Lady  Eingsland  of  the  said 
Daly  estate,  expectant  upon  their  decease  respectively  without 
issue,  and  the  decease  of  Lady  Louth  without  issue  male. 

Secondly,  having  regard  to  the  settlements  of  the  80th  of 
December,  1749,  and  the  5th  of  February,  1752,  they  were  of 
opinion  that  all  the  estates  and  interests,  to  which  the  said  Lady 
Elizabeth  was  so  entitled  under  the  limitations  of  the  settlement 
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of   1752,  passed  under  and  were  boand  by  the  settlement  of  23rd        colb 
February,  1779,  and  the  fines  levied  in  pursuance  thereof,  Sbwkll. 

Thirdly,  that  the  whole  of  the  one  third  of  the  Daly  estate,  which 
was  allotted  in  severalty  to  Lady  Elizabeth  by  p^irtition  (save  only 
the  three  omitted  town  lands)  was  limited  and  made  subject  to  the 
uses  of  the  settlement  of  the  23rd  of  February,  1779,  by  the  deed  of 
the  Ist  of  January,  1825,  and  the  recoveries  suffered  in  pursuance 
thereof. 

The  cause  was  again  heard  before  the  Lord  Chancellor,  on  this 
certificate,  and  for  further  directions,  in  April,  1848,  when  his  Lord- 
ship, adopting  the  opinions  of  the  Judges,  decreed  that  the  bill  be 
dismissed  (1). 

The  appeal  was  brought,  against  that  decree.  [  202  ] 

Mr.  Turner  and  Mr.  Malins  for  the  appellant.     *     *     ♦ 

Mr.  Tinney  and  Mr.  Shapter  for  the  respondents.     *     *     *  [  214  ] 

Mr.  Turner,  in  reply.  [  225  ] 

[The  questions  raised  by  this  appeal  and  the  arguments  of 
counsel  and  the  principal  case  cited  by  them,  so  far  as  the  same 
are  material  to  this  report,  are  sufficiently  stated  and  dealt  with  in 
the  following  judgments :] 

Thb  Lord  Chancellor:  Av^,2\, 

In  this  case  the  first  question  is,  whether  the  gift  over  upon  failure       r  226  J 
of  issue  of  the  daughters  is  too  remote. 

On  the  5th  of  February,  1752,  Peter  Daly  settled  estates  upon  his 
three  daughters  for  life,  as  tenants  in  common,  with  remainder  to 
their  first  and  other  sons  in  tail  male,  respectively ;  if  there  were 
no  such  heir  male  to  any,  then  life  estates  in  those  shares  were 
given  to  the  survivors,  with  remainder  to  their  first  and  other  sons 
in  tail  male  ;  if  all  died  without  issue  male,  the  estates  were  given 
to  the  daughters  respectively,  as  tenants  in  common  in  tail  general ; 
if  any  died  without  issue,  they  were  given  to  the  daughters  of  the 
survivors,  as  tenants  in  common  in  tail  general ;  if  all  died  without 
issue,  remainder  over. 

It  is  said  that  this  last  limitation  is  too  remote,  because,  there 

being  no  previous  limitation  to  issue  generally,  there  might  be  a 

failure  of  all  the  prior  limitations,  and  yet  issue,  as  in  the  case  of 

a  son  of  a  daughter,  might  exist,  so  that  this  last  limitation  would 

(1)  Co  E.  E.  668  (4  Dr.  &  War.  1). 
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CoLB        not  take  effect.    But  if  this  be  a  remainder,  it  \voald  be  barrable, 

Sbwell.      ^^^  tb©  objection,  therefore,  \?ould  not  arise. 

The  rale  is  to  construe  the  limitation  as  a  remainder,  if  possible  : 
Caitcardine  v.  Cancardine  (i).  What  then  prevents  this  being  a 
remainder  ?  Assuming  the  words  to  receive  their  strict  construe- 
tion,  the   limitation  would  be    this :   to  each  daughter  for  life, 

[  *227  ]  with  remainder  *to  the  sons  of  each  daughter,  if  any,  in  tail 
male;  then,  if  no  sons,  to  other  daughters  for  life;  remainder, 
if  no  sons  of  any,  to  daughters  of  the  daughters  in  tail  general ; 
remainder  to  daughters  of  surviving  daughters  in  tail  general. 
But  to  this  last  is  added  a  condition  that  it  is  to  take  place 
only  if  there  be  no  issue  of  the  daughters,  and  not  only  a  failure  of 
sons  and  daughters.  But  does  the  interposing  of  this  condition 
convert  this  remainder  into  a  shifting  use  ?  In  the  case  of  Jack  v. 
Fetherstmie  (2),  decided  by  the  Courts  of  Common  Fleas  and 
Exchequer  Chamber  in  Ireland,  it  was  held  that  it  was  a  remainder, 
and  rightly  so  held.  The  whole  is  a  series  of  gifts  to  take  effect 
upon  the  death  of  each  daughter,  or  upon  the  failure  of  the  prior 
limitations,  all  of  which  are  estates  tail ;  but  the  last  has  a  parti- 
cular contingency  attached  to  it.  So  had  the  cases  referred  to  by 
Sir  Edward  Sugden  in  Fearne  (3)  and  in  Leonard  (4).  It  is  there- 
fore a  contingent  remainder,  and  barrable ;  Nicolls  v.  Sheffield  (5)  is 
in  point. 

The  next  question  is,  whether  the  daughters  of  Margaretta,  who 
died  in  1798,  became  entitled  under  the  deed  to  the  share  of 
Anastasia,  who  died  in  1799  without  issue ;  the  gift  over,  in  the 
event  of  any  daughter  dying  without  issue,  being  to  the  use  or 
behoof  of  the  daughter  or  daughters  of  such  survivor  or  survivors 
of  the  daughters.  This  is  not  a  question  of  cross-remainders  being 
implied,  for  cross-remainders  are  distinctly  given,  but  the  question 
is,  whether  upon  the  construction  of  such  gift,  the  word  "  survivor  " 

[  *228  ]  ^^  ^^^  ^^  ^^  construed  ''  other,"  and  I  think  it  is  such  a  case,  *the 
intention  being  clear,  that  all  daughters  of  any  daughter  should 
take  the  share  of  any  other  daughter  dying  without  issue.  Doe  v. 
Wainetviight  (6)  is  directly  in  point. 

Upon  the  second  point  I  think  it  clear,  that  all  the  estates  and 
interests  to  which  Lady  Elizabeth  Sewell  was  entitled  under  the 
limitations  of  the  settlement  of  1752,  passed  under  and  were  bound 

(1)  1  Eden,  27.  (4)  See  65  R.  E.  p.  673. 

(2)  2  Hud.  &  B.  320.  (5)  2  Br.  C.  C.  216. 

(3)  See  65  R.  B.  p.  672.  (6)  2  R  B.  634  (5  T.  R.  427). 
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by  the  Bettlement  of  the  28rd  of  February,  1779,  and  the  fines  levied        colk 
in  pursuance  thereof.    The  case  of  Doe  v.  Oliver  (i)  is  decisive.  skwbll. 

The  last  question,  as  to  the  effect  of  the  deed  and  recoveries  of 
1825,  upon  the  interest  in  the  property,  which  at  the  date  of  the 
deed  of  1779,  belonged  to  Matilda,  who  did  not  die  till  1788,  is 
certainly  one  of  some  difficulty,  arising  from  the  fact  that  in  1825 
the  true  state  of  Lady  Elizabeth  Sewell's  (then  Bussell)  title  does 
not  appear  to  have  been  distinctly  understood. 

In  1809  there  was  a  partition  of  the  Daly  estate,  and  one-third 
was  decreed  to  belong  to  Lady  Elizabeth,  which  was  correct,  and  in 
1812  the  trustees  of  a  term  created  by  the  deed  of  1779,  filed  a  bill 
for  raising  the  money  charged  upon  such  term ;  and  upon  a  reference 
to  the  Master  to  inquire  what  lands  were  comprised  in  that  term, 
the  Master  reported,  in  1820,  that  the  term  applied  to  the  whole  of 
the  one-third,  and  a  decree  accordingly  was  made  for  the  sale  of  a 
sufficient  part  of  such  one-third. 

With  this  decision,  as  to  the  state  of  her  title  to  the  one-third  of 
the  Daly  estate,  namely,  that  it  was  all  comprised  in  the  deed  of 
1779,  Lady  Elizabeth,  in  *1825,  suffered  recoveries  of  the  property,  [  *229  ] 
described  in  terms  comprehending  the  interest  in  question,  but  with 
the  additional  description  of  being  comprised  in  the  deed  of  1779 ; 
and  the  question  now  is,  whether  the  share  which  was  vested  in  Lady 
Matilda,  at  the  date  of  the  deed  of  1779,  and  was  therefore  not 
included  in  that  deed,  was  affected  by  the  deed  of  1825.  Upon  this 
subject,  I  concur  in  the  judgment  of  Sir  Edward  Suodgn,  and  with 
less  doubt  than  he  expressed. 

The  description  of  the  property  in  the  deed  is  large  enough  to 
include  every  interest  therein,  and  is  expressed  to  be  ''  as  to  Lady 
Elizabeth's  estate  and  interest  therein,"  and  at  that  time  the  estate 
and  interest  now  in  question  was  in  her,  and  she  had  been  told,  by 
the  decree  in  the  partition  suit,  that  the  whole  of  such  estate  and 
interest  was  comprised  in  the  deed  of  1779  ;  and  this  deed  of  1825, 
therefore,  80  describes  it,  in  addition  to  the  more  general  description, 
bat  that  inaccurate  description  cannot  take  out  of  the  operation  of  the 
deed  an  estate  and  interest  comprehended  in  the  general  description, 
and  which,  it  is  clear,  she  intended  to  include  in  it. 

Upon  all  the  points,  therefore,  I  think  that  the  Judges  of  the 
Court  of  Common  Pleas  in  Ireland  and  Sir  Edward  Sugden, 
came  to  a  just  conclusion,  and  that  the  appeal  must  be  dismissed, 
with  costs. 

(1)  34  B.  B,  358  (10  B.  &  C.  181). 
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CoLv        Lord  Brougham  : 

Skwblw  I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
Vhich  he  has  taken  of  this  case,  and  I  agree  also  in  the  certificate 
of  the  Court  of  Common  Pleas  upon  the  case  sent  to  them,  and  in 
the  judgment  that  was  afterwards  come  to  by  the  learned  Lord 
[  ♦230  ]  Chancellor  op  *Irbland  upon  that  certificate  being  returned,  in 
which  the  learned  Judges  expressed  their  opinion  upon  the  three 
points  referred  to  them  by  the  Lord  Chancellor. 

On  looking  at  the  learned  and  able  arguments  in  the  Court 
below, as  reported  (i),  which  I  have  read  carefully,!  was  a  good  deal 
surprised  to  find  that  there  was  a  question  raised  about  the  remote- 
ness of  the  limitation.  Now,  whatever  doubt  may  have  arisen  in 
the  earlier  periods  of  the  learning  of  the  law  of  contingent  uses, 
whatever  confusion  of  expression,  perhaps,  rather  than  of  substance, 
may  be  found  in  the  reports,  giving  rise  to  an  impression  that  there 
is  in  such  a  case  a  rule  similar  to  the  rule  with  respect  to  perpetuities 
in  the  case  of  springing  uses  and  executory  devises,  which,  on 
account  of  the  law  respecting  perpetuities,  may  be  too  remote; 
whatever  difiSculty,  confusion,  or  doubt  may  have  arisen  in  earlier 
cases  as  to  this,  I  am  quite  confident  that  for  upwards  of  a  hundred 
years  the  rule  has  been  settled,  as  will  be  clearly  seen  if  you  search 
through  the  authorities.  I  have  been  led  to  do  so  from  the  curiosity 
of  the  case,  and  from  seeing  that  the  learned  gentlemen,  particularly 
Mr.  Sei-jeant  Warren^  who  argued  this  case  below,  raised  the  point, 
and,  therefore,  we  would  suppose  that  there  must  be  some  founda- 
tion for  it ;  I  wished,  therefore,  to  trace  what  that  foundation  was, 
because  it  opened  to  my  mind  a  new  and  a  strange  view  of  the  law, 
applying  that  to  contingent  remainders  which  I  had  always  under- 
stood must  be,  from  the  very  nature  of  the  thing,  confined  to 
springing  uses  and  executory  devises :  and  why  ?  In  the  case  of  a 
contingent  remainder,  if  the  limitation  is  to  operate  by  way  of 
[  ♦231  ]  remainder,  it  must  be  supported  *by  a  preceding  particular  estate 
of  freehold,  an  estate  for  life  or  an  estate  tail,  and  it  is  absolutely 
useless  unless  it  is  to  take  effect  eo  instanti  that  the  preceding 
estate  determines ;  that  is  the  very  nature  of  it,  the  bond  of  the 
existence,  if  I  may  so  speak,  of  a  contingent  remainder. 

But  then,  if  I  have  an  estate  limited  upon  a  fee,  that  is  to  say,  an 
estate  to  A.  and  his  heirs,  and  upon  the  determination  of  that 
estate  in  fee,  that  is,  when  the  heirs  shall  cease,  then  over ;  that 

(1)  65  B.  R  668  (4  Dr.  &  War.  1). 
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cannot  operate  by  way  of  remainder ;  it  is  qaite  clear  that  that  is        Colr 
void  as  a  remainder,  and  it  is  quite  clear  that  if  that  is  to  take  effect      skwkll. 
by  way  of  executory  devise  or  springing  use  (the  only  way  in  which 
it  can  take  effect)  there  is  no  end  of  it.    It  may  be  a  perpetuity  to 
all  intents  and  purposes,  because  if  the  fee  is  first  limited  to  A.  and        ^ 
his  heirs,  then,  as  long  as  there  are  heirs,  the  contingent  use,  the  '    ' 

springing  use,  or,  in  the  case  of  a  will,  the  executory  devisee, 
cannot  come  into  possession,  cannot  exist,  and  cannot  be  available ; 
consequently,  there  might  be  a  perpetuity  created  from  the  condi- 
tion of  a  former  use  not  coming  into  esse,  that  condition  being  the 
general  failure  of  heirs.  What  is  the  consequence  then  ?  That  the 
law  has  said,  "  to  prevent  the  possibility  of  this  perpetuity,  we  will 
fix  certain  bounds,  beyond  which  the  limitation  shall  not  take 
effect"  Therefore,  there  may  be  an  estate  given  to  A.  and  his 
heirs ;  that  is  a  fee ;  but  you  cannot  limit  a  remainder  upon  that. 
If  you  give  an  estate  to  A.  and  his  heirs,  and  for  want  of  such  issue, 
or  if  A.  shall  die  without  heirs  during  the  life  of  B.,  then  over,  that 
will  do,  that  will  operate  by  way  of  springing  use  or  executory 
devise,  because  the  life  of  B.  limits  the  period  during  which  that 
shall  be  held  in  suspense,  and  that  is  the  origin  of  the  rule.  In  the 
same  *way,  I  will  take  the  ordinary  case  of  a  fee  limited  upon  a  fee,  F  *^^  I 
that  is,  a  fee  to  come  into  use,  to  come  into  possession  upon  the 
determination  of  the  estate  of  A.  and  his  heirs,  living  B.;  that 
prevents  the  perpetuity,  because  it  limits  the  period  to  dying  during 
the  life  of  B. 

But  suppose  another  instance  of  an  executory  devise  or  springing 
use  ;  suppose  I  give  an  estate  to  commence  infuturo  (and  a  case  of 
that  kind  is  to  be  found  in  the  books) ;  if  there  is  an  estate  for  life 
given  to  A.,  and  one  year  after  to  B. ;  the  Courts  say,  "  No ;  you 
cannot  do  that ;  "  and  this  was  the  origin  of  the  application  of  the 
rule,  because  if  it  may  be  one  year  after  the  life  estate  of  A.  ter- 
minates, it  may  be  a  thousand  years,  and  so  it  might  end  in  a  per- 
petuity. But,  however  the  law  has  settled  that,  it  must  be  only  for 
a  life  or  lives  in  being,  and  twenty-one  years  after,  and  no  more. 
That  has  been  found  to  be  the  law  first,  I  think,  properly  and  justly 
recognised  in  The  Duke  of  Norfolk's  case  (i),  in  the  end  of  the  century 
before  the  last,  but  subsequently  more  effectually  recognised  in  a 
case  which  I  heard  here,  when  I  held  the  Great  Seal.  The  famous 
case  of  Cad  ell  v.  Palmer  (2),  in  which  we  had  the  benefit  of  the 
attendance  of  the  learned  Judges,  and  in  which,  for  the  first  time, 

(1)  3  Cb.  Ca.  1.  (2)  36  E,  E.  128  (1  CI.  &  Fin.  372). 
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CoLB  it  was  authoritatively  laid  down,  that  without  regard  to  the  origin 
SitwELL.  of  the  rule  against  perpetuities,  you  may  tie  up  a  bequest  by  way 
of  executory  devise, — and  consequently  a  limitation  in  a  settlement 
by  way  of  springing  use, — ^for  a  life  or  lives  in  being,  and  for 
twenty-one  years  longer.  And  as  I  had  often  heard  ventilated  the 
notion  that  there  could  be  no  such  thing  as  a  term  in  gross,  at  all, 
[  ♦233  ]  *of  twenty-one  years,  I  put  the  question  expressly  to  the  learned 
Judges  (and  in  the  judgmeiit  I  gave  in  the  case,  I  argued  it  upon 
that  ground),  namely,  can  there,  without  the  least  regard  being  had 
to  the  fact  out  of  which  the  rule  arose  (for  that  is  the  origin  of  the 
rule),  without  the  least  regard  being  had  to  the  fact  of  the  heir  of 
A.,  the  life  or  last  of  the  lives  in  being,  not  being  able  to  cut  off  or  to 
bar  the  remainder,  by  suffering  a  recovery  or  levying  a  fine,  till  he 
is  twenty-one, — without  any  regard  to  that,  but  supposing  there  to 
be  no  question  of  the  heir  at  all ;  supposing  there  to  be  no  qqestion 
of  levying  a  fine  or  suffering  a  recovery,  or  barring  the  remainder 
over  at  all,  can  by  law  the  life  or  lives  in  being  have  the  addition 
of  a  term  in  gross  of  twenty-one  years  ?  The  Judges  held  that  that 
IS  now  the  law,  whatever  may  have  been  its  origin.  It  most 
cle:  rly  arises  from  a  mistake.  The  law  never  meant  to  give  a 
further  term  of  twenty-one  years,  much  less  any  period  of  gestation* 
The  law  never  meant  to  say  that  there  shall  be  twenty-one  years 
added  to  the  life  or  lives  in  being,  and  that  within  those  limits  you 
may  entail  the  estate,  but  what  the  law  meant  to  say  was  this : 
until  the  heir  of  the  last  of  the  lives  in  being  attains  twenty -one, 
by  law  a  recovery  cannot  be  suffered,  and  consequently  the  discon- 
tinuance of  the  estate  cannot  be  effected,  and  for  that  reason, 
says  the  law,  you  shall  have  the  twenty-one  years  added,  because 
that  is  the  fact  and  not  the  law,  namely,  that  till  a  person  reached 
the  age  of  twenty-one  he  could  not  cut  off  the  entail.  For  that 
reason  and  in  that  way  it  has  crept  in  by  degrees  ;  Communis  error 
facitjus;  and  that  rule  never  was  applied  more  accurately  that  in 
Cadell  V.  Palmer. 
[  ♦234  ]  I  have  said  this  much  upon  the  ground,  and  the  *only  ground, 

upon  which  this  case  has  been  argued.  But,  my  lords,  this  is  not 
the  case  of  an  executory  devise  in  which  any  argument  against 
perpetuity  on  the  ground  of  remoteness  can  be  raised,  and  the 
doctrine  of  remoteness  has  been  therefore,  I  think,  most  erroneously 
imported  into  this  case,  with  which  it  can  have  nothing  whatever 
to  do,  because  it  cannot  be  an  executory  devise,  if  it  can  operate  by 
way  of  contingent  remainder;    and  there  cannot  be  remoteness 
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created  here,  because  the  preceding  estates  tail  are  all  barable ;  at        cole 
all  events,  you  have  the  most  perfect  security  against  a  perpetuity     bew^ell. 
ever  creeping  into  it,  because  if  it  is  a  contingent  remainder,  it  must 
take  effect  on  being  barable,  and  it  is  gone  for  ever  eo  instanti  that 
the  particular  estate  arises.    The  law  upon  that  subject  is  not  con- 
fined to  the  case  of  Carwardine  v.  Carwardine  (i),  which  was  only 
decided  in  1757  by  the  very  able  judgment  of  Lord  NoBTHiNOTONy 
but  long  before  that,  it  had  been  understood,  and  a  great  deal  of 
learning  upon  the  subject  is  to  be  found  in  former  cases;  if  I 
recollect  rightly,  they  are  mentioned  in  Saunders,  but  certainly  in 
Mr.  Serjeant  Williams'  notes  to  Saunders ;  and  in  various  cases  it 
has  been  held,  and  that  is  now  a  great  land  mark  of  the  law,  that 
>vhatever  use  can  operate  by  way  of  remainder  shall  never  be  held 
io  operate  by  way  of  executory  devise. 

My  noble  and  learned  friend  also  called  your  Lordships'  attention 

to  the  other  point  in  the  case,  that  is,  with  respect  to  the  expression 

"  survivor  or  survivors."    Now,  certainly  I  am  of  opinion  that  there 

is  no  ground  for  saying,  for  I  have  watched  it  very  narrowly,  *that      [  *235  ] 

Lord  Eldon  threw  any  discredit  upon    the   doctrine  which  has 

been  laid  down  in  other  cases,  viz.,  that  ''  survivor  or  survivors  " 

may,  regard  being  had   to    the    circumstances,  operate  as  the 

word    "other"    or    "others."      I   find    that    Lord    Eldon,  in 

Daridson  v.  Dallas  (2),  is  supposed  by  the  learned  reporter  (but  I 

think  most  erroneously  supposed)  to  have  thrown  discredit  upon 

that  principle.     Sir  E.  Suodbn  very  justly  observes  that,  though 

Lord  Eij>oN  may  have   had  doubts  upon  it,  he  always  decided 

according  to  it, — he  always  adopted  it, — ^a  thing  which  I  have  not 

onirequently  known  to  happen  to  that  most  able  and  learned  Judge, 

tbat  though  he  might  carp  at  a  principle  which  had  been  recognized, 

lie  was  very  slow  in  overruling  it  if  it  had  been  once  adopted.    But 

on  looking  into  that  case  I  find  that  what  Lord  Eldon  says,  is  this, 

"The  Judges  of  the  Court  have,  under  the  necessity  of  construction, 

had  recourse  to  the  reading  of  "  survivors  "  as  "  others  "  instead  of 

"  Burvivors,"  where  the  parties  have  not  survived  at  the  time  in 

question,  under  the  pressure  of  construction,  to  effectuate  the  plain 

meanhig  of  the  parties,  and  that  there  might  not  be  a  complete 

failure  of  the  accomplishment  of  that  purpose."     That  is  what  his 

Lordship  says ;  but  he  does  not  anywhere  say  that  he  disapproves 

of  the  principle.    Now,  my  Lords,  I  never  saw  a  case  in  which  that 

V&0  more  completely  carried  into  effect  than  in  the  present  case, 

U)  1  Eden,  27.  (2)  9  R  B.  360  (14  Yes.  676). 
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coLK        and  I  entirely  agree  with  my  noble  and  learned  friend,  who  is  more 

Srwelu      clear  apon  this  subject  than  the   learned  Lord  Chancbllor  of 

Irblamd.    I  do  not  see  any  reason  for  the  doabt  and  hesitation 

[  *236  ]  with  which  he  seems  to  have  arrived  *at  that  conclusion.  The  only 
point  which  I  had  any  doubt  about  was  upon  the  one-fourth  of  the 
one-third,  Lady  Matilda's  portion,  but  when  I  come  to  look  at  that, 
it  is  evident  that  it  would  clearly  defeat  the  very  design  and  object 
and  frame  of  the  instrument  if  you  were  to  open  it. 

Then  it  is  said  in  the  Court  below  that  this  is  a  settlement  and 
not  a  will,  and  what  signifies  the  intention  in  a  settlement  ?  My 
Lords,  there  never  was  a  greater  fallacy,  and  I  think  I  must  take 
this  opportunity  of  reprehending  the  fallacy,  of  saying  that  we  are 
not  to  construe  a  settlement  or  any  other  instrument  inter  vivos  in 
the  same  way  as  we  should  construe  a  will,  but  that  we  are  to 
adopt  a  totally  different  rule  of  construction  in  the  two  cases ;  in 
other  words,  that  we  are  to  attend  to  the  intention  in  the  case  of  a 
will,  and  not  to  care  for  the  intention  in  the  case  of  a  settlement. 
If  there  are  not  certain  words  used  which  have  acquired  a 
technical  meaning,  it  is  a  different  thing ;  for  example,  if  there  are 
no  words  of  limitation  used,  you  are  not  to  say,  there  is  an  estate 
tail  created,  but  only  an  estate  for  life.  But  it  cannot  be  said 
that  if  I  give  an  estate  in  Blackacre  to  A.,  in  a  settlement,  that  will 
not  do  to  carry  a  fee,  that  will  only  be  an  estate  for  life,  because 
there  are  no  words  of  inheritance ;  but  if  I  give  all  my  estate  in 
Blackacre  to  A.  in  a  will,  that  will  do  to  carry  the  fee.  If  any 
one  had  gone  so  far  as  to  contend  for  that  proposition,  we  should 
have  found  no  great  difficulty  in  disposing  of  it.  But  when  a  man 
says  in  his  will,  ''  I  give  all  the  estate  I  have  to  A.,  now  being  in 
the  occupation  of  John  Noakes  "  (which  is  clearly  demonstrative  of 

[  *2S7  ]  the  nature  of  the  limitation,  and  is  a  clear  description  *of  the 
particular  property  that  he  meant  to  give),  it  is  too  late  to  deny  or 
to  doubt,  and  the  Courts  have  so  held ;  and  that  is  now  the  law, 
that  in  a  will  that  carries  the  fee,  without  the  assistance  of  words 
of  inheritance,  that  a  fee  would  pass  by  ''  all  my  estate  in  Blackacre, 
farmed  by  J.  Noakes."  That  would,  no  doubt,  be  the  case,  because 
there  are  certain  words  which  have,  by  technical  construction 
(for  it  is  merely  technical),  in  the  case  of  a  will,  a  certain  meaning 
given  to  them,  which  meaning  is  not  given  to  them  in  the  case  of  a 
settlement.  I  recollect  when  I  was  arguing  a  case  before  Lord 
Ellbnbobough,  happening  to  use  the  argument  of  the  difference 
between  a  deed  and  a  will,  and  Lord  Ellbnborouoh*s  observation 
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was  this,  "What?  Are  we  not  to  look  at  the  meaning  of  the 
parties  ?  Are  we  to  make  nonsense  of  the  words  that  they  use  ? 
Are  not  we  rather  to  take  a  construction  which  effectuates  their 
purpose  and  accomplishes  their  object,  than  a  construction  which 
defeats  it?  Most  certainly  you  are  to  do  so,  admitting  at  the 
same  time  the  technical  difference  of  the  rules  in  the  one  case 
and  in  the  other."  You  are  clearly,  said  his  Lordship,  to  get  at 
the  intention  of  parties  in  a  deed  as  well  as  in  a  will,  though  rules 
have  been  adopted  for  getting  at  their  intention  differently  in  a  will. 
Upon  the  whole,  I  entirely  agree  with  my  noble  and  learned 
friend,  that  there  is  no  reason  for  doubt  in  this  case ;  that  the 
Judges  of  the  Court  of  Common  Pleas,  in  their  certificate,  took  a 
sound  view  of  the  question,  and  that  your  Lordships  ought  to  affirm 
the  judgment  of  the  Coubt  below,  which  judgment  appears  to  have 
been  given  with  some  hesitation,  and  with  more  reluctance,  I 
might  say,  than  my  noble  and  learned  friend  seemed  to  entertain, 
and  that  hesitation  on  the  part  of  *the  Lord  Chancellob  of 
iBBUkND  I  could  not  quite  understand,  and  I  wanted  to  look  into 
bis  edition  of  Sanders  to  see  whether  he  had  ever  committed 
himself  by  any  opinion  he  had  there  expressed ;  for  when  persons 
come  upon  the  Bench,  they  sometimes  feel  a  little  remains  of  the 
author  about  them,  as  we  have  seen  in  more  Judges  than  one,  in 
one  case  in  particular  of  a  late  most  learned  Judge  upon  Bills  of 
Exchange,  who  has  frequently  shown  instances  of  remembering 
his  former  statements,  perhaps  more  than  we  should  have 
wished  to  have  seen,  and  that,  I  thought,  might  have  been 
the  case  here,  but  I  have  not  found  anything  to  warrant  that 

impression. 

The  decree  was  affirmed^  with  costs. 


COLB 

r. 

Sbwbll. 
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THOKNEYCROFT  v.   CROCKETT  (1).  ^s*^- 

^   ^  Mareh  18,  22. 

(2  II.  L.  C.  239—236  ;  affirming  7  Jur.  712.)  Ig48^ 

n.  C.  mortgaged  the  entirety  of  freehold,  and  part  of  copyhold,  heredita-  '^^-  ^l. 

mcnts  to  secure  payment  of  6,d00/.     M.  C,  who  was  the  owner  of  two-  '     " 

thirds  of  the  freeholds,  received  two-thirds  of  the  6,500/.,  and  he  and  his  cottemhaii 

wife  joined  in  collateral  securities  for  payment  of  the  whole  sum.    H.  C.  i,.c. 

afterwards  paid  oOOl,  of  the  mortgage  debt,  and,  subject  thereto,  conveyed  r  >^3g  i 
his  one- third  of  the  freeholds  to  secure  payment  of  12,000/.    M.  0.  subse- 
quently mortgaged  his  two-thirds  of  the  freehold  hereditaments  to  secure 


(1)  Jennings  v.  Jordan  (1881)  6  App. 
Cas.  698,  51  L.  J.  Ch.  129,  45  L.  T. 
59a;  Minter  v.  Carr  [1894]  2  Ch.  321, 


affirmed  [1894]  3  Ch.  498,  63  L.  J.  Ch. 
705,  71  L.  T.  526,  C.  A. 
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Thorn  ET- 

CBOFT 

Cbookett. 


[  •240  ] 
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payment  of  2,106/.    The  first  and  last  mortgages  were  assigned  to  Q.  B.  T., 

who  filed  his  bill  for  redemption  or  foreclosure : 
Held,— aflSrming  the  decree  of  the  Yige-Changellob  of  England — 
Ist.  That  G.  B.  T.  was  not  entitled  to  tack  the  last  mortgage  to  the  first : 
2nd.  That  the  accounts  of  the  rents  and  profits  of   the    mortgaged 

premises  possessed  by  G.  B.  T.,  should  be  taken  against  him  with  annual 

rests,  if  they  should  be  found  to  have  exceeded  the    interest  on  the 

mortgages. 

Henry  Crockett,  by  an  indenture  of  demise  for  one  thousand 
years,  dated  the  11th  of  December,  1821,  mortgaged  a  freehold 
estate  at  Willenhall,  in  the  county  of  Stafford,  to  Messrs.  Legge, 
Lloyd,  and  Woolley,  bankers  in  Birmingham,  to  secure  payment 
of  a  loan  of  6,5002.,  with  interest  at  51.  per  cent. ;  *and  for  further 
security,  he  covenanted  to  surrender  to  their  use  his  undivided 
third  part  of  a  copyhold  estate  at  Willenhall,  subject  to  redemption 
on  payment  of  the  said  sum  and  interest.  By  another  indenture, 
of  the  same  date,  made  between  John  Murhall  Crockett  and  Frances 
his  wife,  and  the  trustees  of  their  marriage  settlement,  of  the  first 
and  second  parts,  and  Legge,  Lloyd,  and  Woolley,  of  the  third 
part,  an  annuity  of  2002.,  to  which  the  said  Frances  was  entitled 
for  her  separate  use,  during  the  joint  lives  of  her  and  her  said 
husband,  and  their  equitable  interests  in  two  undivided  third  parts 
of  the  said  copyhold  estate,  limited  in  their  marriage  settlement  on 
trust  to  the  husband  for  life,  with  remainder  to  the  wife  for  her 
life,  were  assigned  and  conveyed  to  Legge,  Lloyd,  and  Woolley, 
as  a  collateral  security  for  the  repayment  of  the  said  sum  and 
interest. 

By  an  indenture,  dated  the  6th  of  February,  1822,  and  made 
between  the  said  Henry  and  Murhall  Crockett,  the  former  declared 
that  he,  his  heirs  and  assigns,  did  and  would  stand  seised  of  two 
third  parts  of  the  freehold  estate  comprised  in  the  said  indenture 
of  demise,  in  trust  for  the  latter,  his  heirs  and  assigns,  subject 
to  the  mortgage  and  payment  of  the  two  thirds  of  the  principal 
and  interest  thereby  secured :  And  Murhall  Crockett  acknowledged 
that  4,338Z.  Gs.  8d,,  being  two  thirds  of  the  said  sum  of  6,5002.,  had 
been  received  by  him  for  his  own  use  and  benefit. 

In  November,  1826,  Henry  Crockett  paid  500i.  of  the  mortgage 
debt,  and  by  an  indenture  of  that  date,  Legge,  Lloyd,  and  Woolley, 
in  consideration  thereof,  and  of  6,0002.  paid  to  them  by  Thomas 
Baldwin,  assigned  the  demised  premises  to  him,  his  executors, 
administrators,  and  assigns,  for  the  residue  of  the  said  term ;  and 
Henry  Crockett  covenanted  to  surrender  *to  the  use  of  him,  and 
his  heirs,  the  copyhold  premises  comprised  in  the  first  mortgage 
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deed  of  1821,  sabject  as  to  both  freeholds  and  copyholds,  to 
redemption,  on  payment  to  Baldwin,  his  executors,  &c.,  of  the 
6,000/.,  with  interest  at  the  aforesaid  rate.  By  another  indenture 
of  the  same  date,  Mrs.  Frances  Crockett's  annuity,  and  the 
equitable  life  interests  of  her  and  her  husband,  comprised  in  the 
said  second  deed  of  1821,  were  transferred  to  Baldwin  and  his 
heirs  for  like  collateral  security,  subject  to  redemption  as 
aforesaid. 

By  indentures  of  lease  and  release,  dated  respectively  the  20th 
and  2l8t  of  May,  1881,  and  made  previous  to  the  marriage  of  the 
respondents,  Charles  Edward  Badclyffe,  the  elder,  and  Laura,  his 
wife,  Henry  Crockett's  one  undivided  third  part  in  the  freehold 
premises,  comprised  in  the  mortgage  deed  of  1821,  was  conveyed, 
subject  to  the  residue  of  the  term  of  1,000  years,  and  to  the 
mortgage  debt,  to  Thomas  Garnier,  William  Gamier,  and  Antony 
Chester,  and  their  heirs,  in  trust  to  permit  Henry  Crockett  to 
receive  the  rents  and  profits  during  the  life  of  the  said  C.  E.  Badclyffe, 
and  after  his  death,  to  raise,  by  sale  or  mortgage,  such  sum  of 
money  as,  together  with  the  sum  that  might  be  actually  recovered 
or  received  upon  three  bonds, — one  by  Henry  Crockett,  for  8,000/., 
the  second  by  him  and  his  brother,  Bobert  Crockett,  for  1,999/., 
and  the  third  by  Murhall  Crockett  and  his  son,  for  1,000/., — and 
with  the  sum  that  would  arise  from  the  sale  of  certain  leasehold 
property  of  the  said  C.  E.  Badclyffe,  should  make  up  the  principal 
sum  of  12,000/. ;  and  after  such  sum  should  be  raised,  together 
with  the  costs  incurred  therein,  and  in  the  mean  time  subject 
to  the  trusts  thereof,  in  trust  for  Henry  Crockett,  his  heirs  and 
assigns. 

By  a  memorandum  indorsed  on  the  deed  of  release,  and  of  even 
date  therewith,  under  the  hands  and  seals  of  the  said  Henry 
Crockett,  C.  E.  Badclyffe,  and  Laura,  and  of  the  Beverend  William 
Gamier,  her  father,  it  was  declared  that  it  should  be  lawful  for 
Henry  Crockett,  his  heirs,  executors,  &c.,  at  any  time  thereafter, 
to  sell,  lease,  and  dispose  of  the  said  one  undivided  third  part, 
or  any  part  thereof,  either  in  fee  simple  or  for  a  term  of  years, 
the  said  trustees  (the  respondents,  Thomas  Garnier,  and  others), 
receiving  a  moiety  of  the  net  proceeds  arising  from  such  sale, 
lease,  &c.,  to  be  held  by  them  on  the  trusts  of  the  last-stated 
indenture  of  release,  and  of  another  indenture  of  even  date,  whereby 
it  was  declared,  that  the  said  trustees  were  to  hold  the  said  sum 
of  12,000/.,  when  recovered,  together  with  the  other  sums  therein 
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mentioned,  for  the  benefit  of  the  respondents,  C.  E.  Radcljffe 
and  Laura  his  wife,  respectively,  and  after  the  death  of  the 
survivor  of  them,  for  the  benefit  of  the  child  or  children  of  the 
marriage. 

By  an  indenture  of  release,  dated  the  29th  of  January,  1833 
(founded  on  a  lease  for  a  year),  to  which  Henry  Crockett,  Murhall 
Crockett,  and  Frances,  his  wife,  and  their  eldest  son,  Molineux 
Crockett,  were  parties;  and  by  a  recovery  suffered  in  pursuance 
thereof,  Murhall  Crockett's  two  undivided  third  parts  of  the 
freehold  premises,  comprised  in  the  deed  of  1821,  were  conveyed 
to  George  Capes,  his  heirs  and  assigns,  to  hold  the  same,  subject 
to  the  residue  of  the  term  of  1,000  years,  and  the  payment  of 
the  said  sum  of  6,000L  and  interest,  to  such  uses  as  Murhall 
Crockett  and  his  said  son  should,  during  their  joint  Uves,  appoint, 
as  therein  mentioned ;  and  in  default  of  such  appointment,  to  the 
use  of  Murhall  Crockett,  *for  his  life,  remainder  to  the  uses  of  the 
said  Molineux  Crockett,  for  his  life,  with  remainder  to  his  heirs  and 
assigns  for  ever. 

Henry  Crockett,  in  April,  1838,  died  intestate  and  without  issue, 
leaving  the  respondent,  Robert  Crockett,  his  eldest  brother,  his 
heir-at-law  and  customary  heir. 

In  July,  1833,  the  said  trustees  (Gamier  and  others)  caused 
several  actions  to  be  brought  against  Murhall  and  Molineux 
Crockett,  upon  their  said  bond  for  1,000Z.,  and  against  Robert 
Crockett  on  the  bond  for  1,999Z.,  and  judgments  were  obtained, 
in  January,  1834,  to  the  amount  of  the  penalties  of  the  bonds. 
These  judgments  were  registered  according  to  the  Act  1  &  2  Vict. 
c.  110,  s.  19. 

By  indentures  of  lease  and  release,  dated  the  7th  and  8th  of 
August,  1833,  Robert  Crockett,  as  heir  of  Henry  Crockett,  and  the 
said  Murhall  and  Molineux  Crockett,  conveyed  Murhall  Crockett's 
said  two  undivided  third  parts  of  the  freehold  premises,  comprised 
in  the  first  mortgage  transferred  to  Baldwin,  subject  thereto,  to  the 
use  of  Messrs.  Attwood  and  Spooner,  bankers  in  Birmingham, 
their  heirs  and  assigns,  subject  to  redemption  on  payment  of 
2,106{.  Is.  Id.,  stated  therein  to  be  due  to  them  from  Murhall 
Crockett,  with  5L  per  cent,  interest. 

This  mortgage  was,  by  an  indenture  of  the  16th  of  January,  1838, 
assigned  to  the  appellant,  his  heirs  and  assigns,  in  consideration  of 
8002. ;  and  by  an  indenture  dated  the  18th  of  the  same  January, 
Baldwin,   in   consideration   of  6,990i,   11«.   8d.,   assigned  to  the 
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appellant,  his  heirs  and  assigns,  the  principal  sum  of  6,000{.,  due 
to  him  on  the  security  of  the  indenture  of  November,  1826,  and 
990L  11«.  8iLy  due  for  interest  and  costs  up  to  May,  1884,  and  all 
the  covenants  of  *Henry  Crockett  and  others,  comprised  in  the  said 
indenture,  for  better  secaring  the  payment  of  the  said  sum.  And 
by  another  indenture  of  the  same  date,  Mrs.  Frances  Crockett's 
annuity  of  200Z.,  and  her  and  her  husband's  equitable  life  estates 
in  the  premises  mentioned  in  the  second  indenture  of  the  11th  of 
December,  1821,  which  had  been  transferred  to  Baldwin,  were  by 
him  assigned  to  the  appellant. 

The  appellant  filed  his  bill  against  Robert  Crockett,  Murhall 
Crockett,  and  Frances,  his  wife,  and  their  son  Molineux  Crockett, 
and  against  the  respondents  Thomas  Gamier  and  his  co-trustees, 
and  their  cestuis  que  trust,  Mr.  and  Mrs.  Kadclyflfe  and  their  only 
child, — and  against  several  others,  as  against  whom  the  bill  was 
afterwards  dismissed  with  costs,  as  disclaiming  all  interest. 

The  bill,  after  stating  the  various  indentures  and  matters  before 
stated,  and  that  Murhall  Crockett  had  been  declared  an  insolvent, 
and  his  real  and  personal  estates  were  vested  in  assignees, 
defendants  thereto,  prayed  that  accounts  might  be  taken  of  the 
principal  and  interest  due  on  the  two  mortgages  comprised  in  the 
indentures  of  the  16th  and  18th  of  January,  1888,  and  that  what 
should  be  found  due  to  the  appellant  might  be  paid  by  the 
defendants,  or  some  of  them,  and  that  in  default  thereof,  they 
might  be  foreclosed  from  all  equity  of  redemption  in  the  mortgaged 
premises. 

The  respondent,  Robert  Crockett,  and  the  defendants  Murhall 
Crockett  (who  died  soon  afterwards)  and  Frances,  his  wife,  and 
Molineux  Crockett,  by  their  answers,  admitted  the  several  mortgages 
and  transfers,  and  that  the  principal  sums  of  6,0001.  and  2,106/., 
with  arrears  of  interest,  were  due  to  the  appellant. 

The  respondents,  Thomas  Garnier  and  his  co-trustees  *  (except 
Richard  Crockett)  and  the  cestuis  que  trust,  E.  C.  Radclyfife  and 
wife,  and  their  only  child,  by  theii-  answer,  after  stating  the 
indentures  of  May,  1881,  and  that  they  were  strangers  to  the 
mortgage  to  Attwood  and  Spooner  in  1838,  and  also  stating  the  said 
judgments  obtained  against  Robert,  Murhall,  and  Molineux  Crockett, 
claimed  such  rights  and  interests  as  they  might  appear  entitled  to 
by  virtue  of  the  said  indentures. 

The  said  Richard  Crockett,  by  his  answer,  stated  that  he 
neither  executed  nor  acted  under  the  indentures  of  May,  1831. 
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(It  appeared,  by  an  indorsement  on  them,  that  he  had  formally 
renounced  the  trusts.) 

The  question  raised  on  the  hearing  of  the  cause  before  the  Yice- 
Chancellor  of  England,  in  1842,  was,  whether  the  appellant  was,  as 
his  counsel  contended,  entitled  to  tack  the  mortgage  for  2,106^.  to 
the  mortgage  for  6,000Z.  The  respondents  Garaier  and  others, 
contended  that  they  were  entitled  to  redeem  the  mortgage  for 
6,00OZ.,  as  the  only  charge  prior  to  their  own  on  the  one-third  of 
the  freeholds,  without  redeeming  the  mortgage  for  2,1061.,  which 
affected  the  other  two-thirds  only;  and  of  that  opinion  was  the 
Yice-Ghancbllor,  [whose  decree  gave  effect  to  that  opinion 
accordingly.  The  decree  (after  much  discussion  before  the  Vice- 
Chancellor)  directed  accounts  as  against  the  appellant  as 
mortgagee  in  possession  of  the  premises  comprised  in  the  first 
of  the  said  mortgage  securities  and  of  the  annuity  comprised 
in  the  second,  and  also  directed  annual  rests  to  be  made  in  case 
the  appellant's  receipts  exceeded  the  interest  due  on  his  securities 
of  December,  1821,  in  which  case  the  balance  was  directed  to  be 
applied  in  sinking  the  principal]. 

The  appeal  was  against  that  decree.  [Some  objections  to  the 
decree  were  raised  on  minor  points,  which  were  not  raised  before 
the  Vice-Chancellor,  those  objections  are  shortly  disposed  of  by 
the  Lord  Chancellor  in  his  judgment.] 

Mr,  Turner  and  Mr.  Faber  for  the  appellant : 

*  *  The  principal  objection  to  the  decree  is,  that  it  lets  in  the 
respondents,  the  Badclyffes,  and  their  trustees  under  the  deed  of 
May,  1831, — which  constituted  a  charge  only  on  one  undivided 
third  part  of  the  freehold  property, — to  redeem  the  appellant's  first 
mortgage,  created  by  the  indenture  of  December,  1821,  which 
comprised  the  entirety  of  that  property,  without  also  redeeming 
the  appellant's  second  mortgage  of  December,  1833,  which  comprised 
the  other  two  undivided  parts.  The  appellant's  bill  stated  a  case 
clearly  entitling  him  to  a  decree  of  foreclosure  against  all  the 
parties  interested,  unless  they,  or  some  of  them,  paid  the  principal 
and  interest  due  on  both  his  mortgages,  with  his  costs  of  suit.  At 
all  events,  the  respondents,  the  Badclyffes  and  their  trustees, 
whose  share  was  confined  to  the  one-third  part  of  the  freehold 
estate,  ought  not  to  be  admitted  to  redeem  more  than  that 
part.     ♦     *     ♦ 

Should  this  decree  however  appear  right  in  form,  it  ought,  at 
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all  events,  to  be  varied  in  respect  to  the  direction  to  take  the 
accounts  against  the  appellant,  with  annual  rests,  a  direction 
which  is  seldom  given  against  a  mortgagee  in  possession,  and 
never  except  under  very  special  circumstances.  There  were  large 
arrears  of  interest  due  on  these  mortgages  when  the  appellant  got 
possession.     *     ♦     * 

Mr.  Stuart  and  Mr.  T.  W.  Greene  for  the. respondents,  the 
Garniers  and  Radclyffes: 

Of  the  points  now  made  by  the  appellant,  one  only  was  argued  in 
the  Vice  Chancellor's  Court,  and  that  is  raised  in  the  appeal  case. 
The  decree  was  drawn  up  on  minutes  settled  and  agreed  to  after 
much  discussion.  The  point,  as  to  rests  in  the  accounts,  is  not 
raised  in  the  appeal — 

(The  Lord  Chancellor:  Unless  it  can  be  shown  that  the 
minutes  were  settled  by  consent,  there  must  be  something  extra- 
ordinary in  directing  an  account  with  annual  rests.  The  appeal 
however  being  against    the    whole  decree    is    large  enough    to 

comprise  this  point.) 

«  «  *  *  * 

The  only  substantial  question  between  the  parties  was,  and  is 
now,  whether  the  Eadclyffes  have  not  a  right  to  redeem  the 
appellant's  first  mortgage,  which  is  the  only  charge  on  the  one- 
third  of  the  estate  prior  to  their  own.  The  appellant  has  not 
made  any  case  for  tacking,  as  against  these  respondents,  the 
mortgage  of  1833  to  that  of  December,  1821,  so  as  to  exclude  their 
intervening  security  of  1831.     *     *     ♦ 

Mr.  Turner^  in  reply : 

*  *  The  principle  of  the  cases  is,  that  the  mortgages  should 
be  redeemed  entire,  but  if  the  redemption  be  split,  it  should  be 
done  by  making  the  Badclyffes  redeem  one- third  of  the  first 
mortgage,  and  then  directing  Murhall  Crockett's  representatives  to 
pay  what  should  be  still  due  to  him  on  the  first,  and  the  whole  of 
the  second  mortgage,  or  be  foreclosed  as  to  the  two-thirds  of  the 
estate. 

The  Lord  Chancellor: 

The  result  of  the  several  deeds  brought  under  the  consideration 
of  the  House  in  this  case,  appears  to  be  this :  that  in  December, 
1811,  Henry  Crockett  held  one-third  of  the  freeholds  for  himself, 
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and  two-tbirds  in  tmst  for  John  Mnrhall  Crockett.  Henry  Crockett 
*held  also  one-third  of  the  copyholds;  the  other  two- thirds  were 
settled  on  John  Morhall  Crockett  by  marriage  settlement,  and  subject 
to  an  annuity  of  200Z.  for  Frances  his  wife,  daring  their  joint  lives. 

On  the  11th  of  December,  1821,  there  was  a  mortgage  of  the 
whole  of  the  freeholds  for  one  thousand  years,  and  of  Henry 
Crockett's  one-third  of  the  copyholds  by  covenant  to  surrender,  and 
of  the  200/.  annuity,  to  secure  6,500/.  to  Legge,  Lloyd,  and  Wooley. 
Of  that  sum  of  6,500/.,  500/.  was  afterwards  repaid.  On  the  11th 
of  November,  1826,  Legge,  Lloyd,  and  Wooley  transferred  the 
mortgage  of  6,000/.,  and  the  other  securities,  to  Thomas  Baldwin. 
On  the  18th  of  January,  1888,  the  debt  then  due  for  principal  and 
interest,  amounting  to  the  sum  of  6,990/.  16s,  Sd.,  and  the  securities, 
were  transferred  by  Baldwin  to  the  appellant,  G.  B.  Thorneycroft 

As  to  the  two-thirds  of  the  freehold  which  belonged  to  John 
Murhall  Crockett ;  on  the  29th  of  January,  1888,  he  settled  these 
two-thirds,  subject  to  the  6,000/.  mortgage,  upon  himself  and  his 
son,  John  Molineux  Crockett,  subject  to  their  joint  appointment. 
On  the  24th  of  August,  1883,  an  appointment  was  made  under  the 
last  deed,  to  secure  2,106/.  7«.  8d.  to  Spooner  and  Attwood,  in  fee, 
subject  to  the  6,000/.  mortgage.  On  the  16th  of  January,  1838, 
Spooner  and  Attwood  assigned  their  2,106/.  7s.  8d.,  and  their 
securities,  to  the  appellant  Thorneycroft. 

As  to  Henry  Crockett's  one-third;  on  the  21st  of  May,  1831,  a 
marriage  settlement  of  Mr.  and  Mrs.Radclyflfe  was  executed,  by  which 
Henry  Crockett  conveyed  his  one-third  to  Thomas  Gamier  and 
others,  in  fee,  upon  trust  by  sale,  mortgage,  or  other  disposition 
thereof,  to  raise  sufficient  to  make  up  12,000/.  upon  *the  trusts  of 
the  settlement.  In  1838  Henry  Crockett  died,  and  Robert  Crockett 
was  his  heir. 

The  appellant,  Thorneycroft,  being  so  entitled  to  the  two  mort- 
gages of  6,000/.  on  the  entirety  of  the  freeholds,  and  of  2,106/.  upon 
the  two-thirds  thereof  belonging  to  John  Murhall  Crockett,  by  his 
bill,  prayed  a  foreclosure  against  all  the  defendants,  as  well  as  those 
who  claimed  under  John  Murhall  Crockett  as  those  who  claimed 
under  Henry  Crockett,  upon  non-payment  of  what  was  then  due 
upon  both  the  mortgages ;  and  in  support  of  this  claim,  he  con- 
tended that  he  was  entitled  to  tack  the  2,106/.  mortgage  to  the 
6,000/.  mortgage,  so  as  to  postpone  the  charge  of  12,000/.  made  upon 
the  one-third  of  Henry  Crockett. 

The  decree  gives  preference  and  priority  to  the  12,000/.  charged 
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upon  the  one-third  of  Henry's,  and,  I  think,  properly  so.  The  two 
competing  charges  of  12,000Z.  and  2,106Z.  are  not,  in  fact,  charges 
upon  the  same  property,  the  first  affecting  the  one-third  of  Henry, 
and  the  second  the  two-thirds  of  John  Murhall  Crockett,  and  the 
deed  of  the  28th  of  August,  1883,  creating  the  mortgage  for  2,106Z., 
recites  the  instruments  showing  that  Henry  and  John  Murhall 
Crockett  were  interested  in  the  estates  mortgaged  for  the  6,000Z.  in 
the  share  of  one-third  and  two-thirds,  and  had  received  the  mortgage 
money  in  those  proportions,  and  charges  the  two-thirds  only,  and 
reserves  the  equity  of  redemption  to  John  Murhall  Crockett  and  his 
son.  There  does  not  therefore  appear  to  be  any  ground  for  the 
claim  to  tack  this  mortgage  to  the  first  mortgage  of  6,000L  And 
the  parties  interested  in  the  12,0002.  charged  upon  Henry  Crockett's 
one-third,  being  so  far  entitled  to  a  portion  of  the  equity  of  redemp- 
tion reserved  upon  the  mortgage  for  6,000L,  are  ^clearly  entitled 
to  redeem  the  whole  of  it ;  for  they  cannot  redeem  one-third  of  it 
only,  as  was  decided  in  Palk  v.  Lord  Clinton  (i),  and  if  they  shall  so 
redeem  the  6,0002.  mortgage,  or  shall  not  do  so,  the  directions  in 
the  decree  as  to  redemption  and  foreclosure  are,  I  think,  according 
to  the  course  of  the  Court. 

It  was  indeed  said  that  as  the  latter  parts  of  the  decree  provide 
for  redemption  and  foreclosure  in  three  parts,  the  first  part  of  the 
decree  ought  to  have  contained  a  similar  provision.  But  the  reason 
for  the  difference  is  obvious.  The  mortgage  for  6,000Z.  affected  the 
whole  estate,  whereas  the  subsequent  charges  affected  only  portions 
of  the  interest  in  the  estate  which  belonged  to  Henry  and  Murhall 
Crockett  in  thirds. 

It  was  objected  that  the  bill  ought  not  to  have  been  dismissed 
with  costs  as  against  Richard  Crockett.  But  he,  by  his  answer, 
says  that  he  never  executed  or  acted  under  the  deed  of  the  21st  of 
May,  1831,  and  it  appeared,  by  an  indorsement  on  the  deed  under 
date  of  the  20th  March,  1839,  that  he  had  formally  renounced. 
That  provision  in  the  decree  was  therefore  perfectly  right. 

It  was  further  objected  that  the  decree  treats  the  appellant  as 
having  been  in  receipt  of  the  annuity  of  2002.,  and  directs  the  account 
against  him  accordingly;  and  it  was  argued,  in  support  of  this 
objection,  that  the  charge  upon  the  annuity  was  collateral  only. 
This  is  not  supported  by  reference  to  the  deed  creating  the  charge ; 
for,  on  the  contrary,  it  appears  to  have  been  a  primary  charge,  and 
equally  so  as  the  other  property.    And  although  there  may  not  have 

(1)  8  B.  E.  2<S3  (12  Vea.  48). 
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been  any  distinct  allegation  or  proof  that  any  payment  of  the  annuity 

*wa8  received  by  the  mortgagee,  yet  possession  of  part,  at  least,  of 

the  property  in  mortgage  by  the  mortgagee,  is  not  disputed.     It  was 

said  that  this  objection  was  not  raised  before  the  Vice-Chancellor, 

although  the  minutes  of  the  decree  were  prepared  by  the  plaintiff, 

and  much  discussed  in  Court :  and  this  applies  also  to  the  objection 

now  made  to  the  decree  for  directing  the  accounts  of  receipts  by  the 

mortgagee,  with  annual  rests.     But  such  rests  are  only  to  be  made 

if  the  receipts  shall  be  found  to  exceed  the  interest  due.     This  is 

certainly  the  justice  of  the  case,  and  is  no  more  than  what  is  done 

by  the  decree  in  another  form,  by  directing  that  the  receipts  to  be 

applied  should  be  applied,  first,  in  payment  of  the  interest,  and  then 

in  sinking  the  principal.     The  objection  to  this  direction  as  to  rests 

is  not  to  be  found  amongst  the  reasons  for  the  appeal,  and  if  the 

plaintiff  himself  prepared  these  minutes,  and  did  not  raise  the 

question  before  the  Vice-Chancellor,   this  House  would  be  very 

reluctant  to  entertain  it  now,  seeing  that  the  direction  does  no  more 

than  justice  between  the  parties.    Davis  v.  May  (i)  was  cited  by  the 

appellant,  but  it  does  not  appear  what  were  the  facts  of  that  case. 

I  move  your  Lordships  therefore,  that  this  decree  be  affirmed, 

with  costs. 

The  decree  was  affirmed  accordingly,  with  costs. 


1846. 
July  21,  23, 

27,  28, 
Atu;.  3,  4,  6. 

184H. 

Lord 

Gotten  HAM, 

L.C. 

[  257  ] 


BOWEN  V.  EVANS  and  Others  (2). 

(2  H.  L.  C.  257— 2S5 ;  aflarming  1  Jo.  &  Lat  178;  6  Ir.  Eq.  E.  569.) 

Upon  a  bill  filed  by  a  remainderman  in  tail,  to  set  aside  a  sale  of  lands, 
made  nearly  fifty  years  before  under  a  decree— in  a  suit  by  a  judgment 
creditor,  to  carry  the  trusts  of  a  will  into  execution,  and  for  the  administra- 
tion of  the  testator's  estate — on  the  ground  of  irregularities  and  error  in  the 
proceedings,  and  fraud  in  the  sale : 

Held,  by  the  Lords,  affirming  the  decree  complained  of,  that,  in  the 
absence  of  proof  of  fraud  on  the  part  of  the  purchaser,  or  that  the  estate 
was  sold  under  the  value  by  reason  of  any  corrupt  bargain,  the  sale  was  not 
impeachable. 

A  purchase  under  a  decree,  not  impeachable  when  made,  cannot  become 
so  from  any  irregularities  in  the  subsequent  conduct  of  the  cause,  or  errors 
in  dealing  with  the  purchase-money. 

After  a  long  lapse  of  time  since  the  transactions  complained  of,  there 
having  been  parties  in  esse  competent  to  impeach  them,  fraud  is  not  to  be 


(1)  lOVos.  383. 

(2)  Cited  in  7w  reMcCalhim  [J 901]  1 
Ch.  143,  160,  70  L.  J.  Ch.  206,  83 
L.  T.  7 1 7,  C.  A.  An  oider  of  the  High 
Coui-t  for  sale  is  now  conclusive  not- 


withstanding irregularities  (see  s.  70 
of  the  Conveyancing  Act,  1881),  unless 
the  purchaser  has  actual  notice  of 
fraud.— O.  A.  S, 
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assumed  on  doubtful  evidence  ;  but  if  it  be  clearly  proved,  no  lapse  of  time        Bowien 
vill  protect  the  parties  to  it,  or  tliose  who  claim  through  them,  against  the  v. 

jurisdiction  of  a  court  of  equity,  and  in  that  case  it  is  immaterial  by  what        Kvans. 
machinery  or   contrivance  the  fraudulent  transactions  may  have   been 
effected,  whether  by  a  decree  in  equity,  or  judgment  at  law,  or  otherwise. 

But  in  proportion  as  such  jurisdiction  is  powerful,  so  ought  the  caution 
of  the  Court  to  be  anxiously  exercised,  lest,  in  its  zeal  to  do  equity,  the 
reverse  may  be  effected. 

Tms  was  an  appeal  from  a  decree  of  Sir  Edward  Sugden,  Lord 
Chancellor  of  Ireland  [reported  in  1  Jo.  &  Lat.  178] . 

Henry  Cole  Bowen,  by  his  will,  dated  in  July,  1785,  devised  his  [  258  J 
real  estates,  including  the  lands  of  Kilbolane,  Bowensford,  Meads- 
town,  Carhue,  and  Garrandrolane,  in  the  county  of  Cork,  and 
Kilmurry,  in  the  county  of  Limerick,  of  all  which  he  was  seised  in 
fee  simple,  and  also  his  freehold  estate,  held  for  lives  renewable  for 
ever,  in  the  lands  of  Eilcummer  in  the  county  of  Cork,  to  four 
persons  in  the  will  named,  and  their  heirs,  to  the  use  of  his  eldest 
son,  Henry  Cole  Bowen,  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  and  in  default  of  such  issue,  to  the  use  of  the 
testator's  fourth  son,  Robert  Cole  Bowen,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male ;  with  similar  remainders  to  the 
fifth,  sixth,  seventh,  eighth  and  third  sons  of  the  testator,  and  their 
issue  male ;  and  in  default  of  issue  male  of  the  sons,  to  the  use  of 
the  testator's  six  daughters  (by  name),  as  tenants  in  common  in  tail, 
with  an  ultimate  remainder  to  his  own  right  heirs. 

The  testator  charged  all  his  estates  with  portions  for  his  younger 
children,  to  be  paid  to  his  sons  at  their  respective  ages  of  twenty- 
one  years,  and  to  his  daughters  upon  their  attaining  that  age  or 
marriage,  the  portions  to  bear  interest  at  the  rate  of  five  per  cent. 
per  annum,  and  no  more ;  and  he  empowered  his  trustees  to  raise 
the  portions,  as  they  should  become  payable,  by  sale  or  mortgage  of 
the  estates,  or  of  competent  parts  thereof ;  and  to  raise  by  like  means 
a  sum  sufficient  to  discharge  his  just  debts  (which  amounted  to 
about  38,000{.),  and  he  appointed  his  wife,  and  the  four  trustees, 
executrix  and  executors  of  his  will. 

The  testator  died  in  1788,  leaving  his  wife,  and  all  his  fourteen 
children  mentioned  in  his  will,  him  surviving. 

The  widow  alone  proved  the  will.    H.  C.  Bowen,  the  eldest  son,       [  269  j 
entered  on  the  receipt  of  the  rents  of  the  devised  estates,  which 
were  worth  3,8(X)L  a-year. 

Shortly  after  the  testator's  death,  his  eldest  son  caused  the 
estates  to  be  advertized  for  sale,  to  raise  money  for  payment  of  the 
debts,  and  he  entered  into  agreements  for  the  sale  of  some  of  them. 
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BowEN       Kilbolane  producing  a  rental  of  880Z.,  he  agreed  to  sell  for  19fi25L, 
EvANB.       *o  M^'  George  Evans  Bruce. 

In  1789,  Mrs.  Catherine  Grove,  a  judgment  creditor  of  the 
testator  for  8,5002.,  filed  a  creditors'  bill  in  the  Equity  Exchequer 
in  Ireland,  for  the  general  administration  of  his  real  and  personal 
estates.  The  testator's  eldest  son,  the  widow  and  executrix,  and 
the  younger  children,  and  other  persons,  including  the  trustees, 
who  refused  to  act  in  the  trusts,  were  made  defendants.  The  bill 
prayed  that,  in  case  the  personal  property  of  the  testator  should 
not  be  sufficient  to  pay  his  debts,  the  real  estates,  or  a  competent 
part  thereof,  might  be  sold  or  mortgaged ;  and  that  the  trustees 
might  be  ordered  to  execute  the  trusts  of  the  will,  or  assign  the 
same  to  trustees  to  be  appointed  by  the  Court. 

Answers  were  put  in  for  all  the  defendants  by  one  solicitor, 
Charles  Martin,  brother  of  Richard  Martin,  who  was  solicitor  for 
the  plaintiff,  and  also  law  agent  for  H.  C.  Bowen,  the  tenant  for 
life  of  the  estates.  An  answer  was  put  in  for  the  testator's  adult 
younger  children,  without  oath,  by  consent  of  the  plaintiff's  solicitor, 
but  without  leave  of  the  Court.  Their  names  to  the  answers  were 
not  in  their  handwriting,  and  one  of  them,  Robert,  next  remainder 
man  for  life,  was  serving  in  the  army  in  India  at  the  time,  a  fact 
which  the  bill  did  not  disclose.  The  answer  of  such  of  the  children 
as  were  minors  was  put  in  by  their  mother  and  guardian. 
[  260  ]  In  1793  a  decree  was  made  in  the  cause  for  carrying  the  trusts 

of  the  will  into  execution,  and  it  was  referred  to  the  Chief  Remem- 
brancer to  take  the  usual  accounts,  and  to  inquire  as  to  the  persons 
to  be  appointed  new  trustees,  in  the  place  of  those  named  in  the  will. 

Pending  these  inquiries  and  before,  Mr.  Bruce  bought  up  several 
of  the  judgments  affecting  the  estate  of  Kilbolane,  for  purchase  of 
which  he  had  previously  agreed ;  and  by  further  agreement  with 
the  tenant  for  life,  he  allowed  the  interest  on  them  to  fall  con- 
siderably in  arrear.  All  the  incumbrances  so  bought  up  by  him 
amounted  to  13,0002.,  and  Richard  Martin,  as  his  solicitor,  filed 
charges  to  that  amount  in  his  name,  before  the  Chief  Remembrancer, 
who  reported  the  sums  due  for  specialty  and  simple  contract  debts 
and  legacies.  The  amount  so  reported,  due  to  G.  E.  Bruce  and 
his  trustee,  Jonathan  Bruce,  exceeded  15,0002.,  which  included 
8,4002.  due  for  interest.  The  entire  sum  reported  due  for  interest, 
on  all  the  specialty  debts  affecting  the  estates,  amounted  to  about 
7,5002. 

The  report  was  confirmed  the  18th  of  July,  1794 ;  and  by  the 
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decree,  pronounced  on  the  2l8t  of  July,  it  was  ordered  that  Mr.  Bo  wen 
TVilliam  Galway,  who  was  land  agent  of  the  tenant  for  life,  and  the  evans. 
Beverend  William  King,  should  be  appointed  trustees  of  the  testator's 
will,  in  room  of  those  therein  named,  who  were  ordered  to  assign 
the  trusts  to  Galway  and  King ;  and  the  registrar  was  directed  to 
tot  up  interest  at  61.  per  cent.,  on  the  several  principal  sums  therein 
mentioned,  including  those  due  to  Bruce  ;  and  it  was  decreed  that 
H.  C.  Bowen,  the  tenant  for  life,  should,  within  three  months,  pay 
the  several  persons  in  the  decree  named  the  sums  so  totted  up, 
with  interest  on  the  several  consolidated  sums  of  principal  and 
interest,  from  *the  18th  of  July,  1794,  at  the  rate  of  61.  per  cent.,  [  •26i  ] 
until  paid,  with  the  costs  of  plaintiffs  and  defendants,  and  in  default 
thereof,  that  he,  and  all  persons  deriving  under  him,  should  be 
foreclosed ;  and  that  the  Remembrancer  should  set  up  and  sell,  by 
public  auction,  to  the  highest  bidder,  the  mortgaged  premises,  and 
all  the  real  estates  of  the  testator,  or  a  competent  part  thereof,  and 
that  out  of  the  proceeds  the  plaintiffs  and  defendants,  legatees  and 
creditors,  should  be  paid  the  sums  reported  due  to  them,  with 
interest  and  costs. 

In  November,  1794,  a  sale  of  the  lands  was  advertised  to  take 
place,  under  the  decree,  on  the  5th  of  the  then  following  month ; 
and  on  that  day  the  lands  were  put  up  for  sale  in  distinct  lots,  in 
the  Bemembrancer's  Office,  by  whose  books  it  appeared  that  there 
were  three  bidders  only  for  each  and  all  the  lots,  namely,  the  said 
Hichard  Martin,  and  a  Mr.  Nash,  and  a  Mr.  Breton,  both  attornies 
and  friends  of  Bichard  Martin,  who  appeared  to  be  the  highest 
bidder.  He  purchased  Eilbolane  for  19,025Z.,  as  a  trustee  for 
G.  E.  Bruce ;  and  the  other  estates,  except  Bowensford  and  Garhue, 
for  other  persons  who  had  entered  into  previous  agreements  for 
them  with  him  and  Mr.  Galway.  The  sales  of  Kilbolane,  Meads- 
town,  Kilcummer,  Kilmurry,  and  Garrandrolane  were  confirmed  in 
February,  1795,  but  no  purchase-monies  were  paid  into  Court. 

Mr.  Bruce  entered  into  possession  of  the  rents  and  profits  of 
Kilbolane  in  September,  1795.  Against  the  purchase-money  he 
set-off  the  payments  made  by  him  up  to  that  period  to  the  judgment 
creditors,  and  sums  advanced  to  the  younger  children  of  the  testator, 
with  compound  interest  on  them,  making  altogether  16,542Z.,  which, 
being  deducted  from  the  purchase-money,  left  less  than  2,5002.  due 
from  him,  and  on  that  sum  he  paid  interest  *to  Mr.  Galway,  as  [  '262  ] 
agent  for  the  tenant  for  life,  and  for  his  use,  instead  of  paying  it 
into  Court  for  the  relief  of  the  inheritance. 
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BowBN  By  a  deed  of  conveyance,  dated  in  September,  1797,  purporting 

EvAMs.  ^  ^  made  between  the  Chief  Bemembrancer  of  the  first  part,  bat 
never  executed  by  him,  the  newly  appointed  trustees  of  the  second 
part,  and  Henry  C.  Bowen,  the  tenant  for  life,  the  widow  and 
executrix  of  the  testator,  B.  Martin  and  G.  E.  Bruce,  of  the  third, 
fourth,  fifth,  and  sixth  parts,  after  reciting  the  will,  the  decree  in 
Grove  v.  Botven,  and  the  sale  in  the  Bemembrancer' s  Office  to 
Martin,  as  trustee  for  Bruce,  and  stating  (falsely)  that  the  19,025/. 
had  been  paid  into  the  Bank  of  Ireland,  for  the  purposes  in  the 
decree  mentioned,  the  lands  of  Kilbolane  were  conveyed  to  6.  £. 
Bruce,  his  heirs  and  assigns.  From  that  time  he  ceased  to  pay 
any  interest  on  the  balance  of  the  purchase-money,  and  never 
afterwards  made  any  payment  of  the  balance  or  interest  thereon. 

A  negociation  was  soon  afterwards  opened  between  the  same 
parties,  for  the  purchase  of  Bowensford  by  Bruce,  who  agreed  to 
give  6,200L  for  it,  and  articles  were  executed  in  1802,  by  which 
H.  G.  Bowen  and  the  said  trustees  covenanted,  in  consideration  of 
that  sum,  to  convey  the  said  estate  to  Bruce  and  his  heirs,  free 
from  incumbrances ;  and  he  thereby  covenanted  to  pay,  in  dis- 
charge of  the  debts  of  H.  G.  Bowen,  or  of  the  debts  and  incum- 
brances afifecting  the  said  estate,  the  said  sum  at  the  time  of  the 
conveyance,  for  the  absolute  purchase  thereof.  And  he  paid  to 
Galway,  at  the  execution  of  these  articles,  2,000/.,  in  part  of  the 
purchase-money.  He  was  then  let  into  possession  of  the  lands  of 
Bowensford,  and  continued  in  possession  of  them,  and  of  the  lands 
of  Kilbolane,  to  the  time  of  his  death. 
[  2H8  ]  Various  proceedings  were  taken  in  the  cause  of  Grove  v.  Boweny 

between  the  years  1802  and  1810,  although  Mrs.  Grove,  the  plain- 
tiff, had  died  in  1795,  and  there  was  no  bill  of  revivor  or  supple- 
ment. By  an  order  made  the  21st  of  February,  1810,  upon  motion 
on  behalf  of  6.  E.  Bruce,  and  upon  reading  the  decree  in  the  said 
cause,  a  consent  and  release  by  certain  judgment  creditors,  and  a 
certificate  of  the  Bemembrancer  of  the  receipts  of  the  several 
amounts  of  their  judgments,  &c.,  it  was  ordered,  that  the  Bemem- 
brancer should  execute  a  proper  deed  of  conveyance  of  Kilbolane  to 
Bruce,  or  to  Eichard  Martin,  as  his  trustee.  Eeceipts  for  the  judg- 
ment debts  having  been  signed  in  the  Chief  Bemembrancer's  book, 
according  to  directions  contained  in  that  order,  a  deed  of  convey- 
ance was  perfected  in  that  officer's  name,  by  his  deputy,  on  the 
20th  of  June,  1810.  By  that  deed,  after  reciting  the  testator's  will, 
the  decree  in  the  said  cause,  the  assignment  to  the  new  trustees  in 
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1794,  the  purchase  of  Kilbolane  by  Martin,  in  trust  for  Bruce,  for      Bowen 
19,025Z.,  and  the  confirmation  of  the  sale,  it  was  witnessed,  that  in       evans. 
consideration  of  the  said  sum,  and  other  considerations  therein 
mentioned,   the  said  B.  Martin,  W.  Galway,   and  H.  0.  Bowen 
granted,  released,  and  confirmed  to  6.  E.  Bruce  and  his  heirs,  all 
the  lands  of  Kilbolane. 

There  was  no  settlement  of  the  purchase-money  of  Bowensford, 
nor  was  there  any  conveyance  of  that  estate  ever  made  or  demanded. 

G.  E.  Bruce  died  in  1837,  having  by  his  will,  dated  in  June, 
1882,  given  all  his  estates  in  Ireland,  subject  to  an  annuity  of 
three  hundred  pounds,  for  five  hundred  years,  which  he  had 
charged  on  Kilbolane  in  1795,  and  which  is  now  vested  in  his 
nephew,  the  respondent  George  Bruce,  and  others,  upon  certain 
♦trusts  therein  mentioned,  and  subject  thereto,  to  the  use  of  his  [  •26-*  ] 
nephews,  the  respondents,  George  Evans  and  John  Evans,  their 
heirs  and  assigns,  as  joint  tenants. 

Henry  Cole  Bowen,  the  eldest  son  of  the  testator,  and  first  tenant 
for  life  of  his  estates,  died  in  1887,  without  having  ever  had  issue. 
Bobert  Cole  Bowen,  fourth  son  of  the  testator,  and  second  tenant 
for  life  of  the  devised  estates,  married,  in  1806,  a  daughter  of 
Mr.  W.  Galway,  before  mentioned,  and  died  in  1827,  leaving  Henry 
Cole  Bowen  (the  third),  his  eldest  son,  born  in  1808,  who  was  then 
first  tenant  in  tail  under  the  limitations  in  the  will.  He  married, 
in  1828,  a  grand-daughter  of  the  said  Mr.  Galway,  and  died  in 
1841,  leaving  the  appellant,  his  eldest  son,  born  in  1880,  and  other 
children. 

The  guardians  of  the  appellant  having  had  their  attention 
directed  to  the  sales  of  the  estates  in  question,  caused  inquiries  to 
be  made  on  the  subject,  and  in  consequence  of  the  discoveries  they 
made,  chiefly  from  letters  and  documents  in  the  possession  of  the 
Galway  family,  they  filed  a  bill  in  the  appellant's  name,  in  the 
Court  of  Chancery  in  Ireland,  in  February,  1848,  against  the  said 
George  Bruce,  George  Evans,  and  John  Evans,  and  others,  claiming 
interests  under  the  will  of  G.  E.  Bruce,  for  the  purpose  of  setting 
aside  the  sales  of  Kilbolane  and  Bowensford,  for  fraud. 

The  bill,  after  stating  the  will  and  death  of  Henry  C.  Bowen,  the 
testator,  and  other  matters  before  mentioned,  further  stated  that, 
in  1788,  G.  E.  Bruce,  then  residing  in  Limerick,  and  having 
command  of  considerable  sums  of  money,  entered  into  a  treaty 
with  H.  C.  Bowen,  the  testator's  eldest  son,  for  the  purchase  of 
Kilbolane,  and  offered  the  sum  of  19,025Z.,  to  which  offer  H.  ♦C.       [  'ses  ] 
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BowEN  Bowen  agreed,  but  the  trustees  named  in  the  will  refused  to  execute 
Evans.  the  power  of  sale  therein  given,  or  to  act  in  the  trasts,  whereupon 
it  was  agreed  between  H.  C.  Bowen,  G.  E.  Bruce,  and  W.  Gal  way, 
then  land  agent  of  the  former,  that  a  suit  should  be  instituted  on 
the  equity  side  of  the  Court  of  Exchequer  in  Ireland,  by  some  friend 
of  H.  C.  Bowen,  having  a  charge  on  the  estates,  in  order  to  raise 
payment  of  the  same  and  have  a  general  administration  of  the 
testator's  real  and  personal  estate,  and  to  have  new  trustees 
appointed,  and  to  get  a  decree  for  the  sale  of  the  estates,  but  that 
no  receiver  should  be  appointed  against  H.  0.  Bowen's  possession  : 
that  it  was  further  agreed  that  Richard  Martin,  then  law  agent  of 
H.  C.  Bowen,  should  be  the  attorney  for  him  and  for  the  plaintiflF 
in  the  proposed  suit,  and  also  for  the  younger  children  of  the 
testator,  and  should  so  manage  the  proceedings  that  W.  Galway, 
and  some  other  friend  of  H.  C.  Bowen,  might  be  appointed  trustees, 
instead  of  those  named  in  the  will,  and  that  G.  E.  Bruce  andBoger 
Sheehy  might  be  declared  purchasers  of  Kilbolane  and  Bowensford 
respectively,  for  the  sums  previously  agreed  upon :  that  in  pursu- 
ance of  such  arrangement,  the  suit  of  Grove  v.  Bowen  was  instituted, 
Mrs.  Grove  the  plaintiff,  being  a  near  relative  and  friend  of  H,  C. 
Bowen,  and  claiming,  as  executrix  of  James  Grove,  to  be  entitled 
to  a  judgment  debt  affecting  the  estates. 

The  bill  then  alleged  several  irregularities  in  the  suit,  as  the 
absence  of  Robert  Cole  Bowen,  a  defendant  in  the  East  Indies, 
without  that  fact  being  disclosed  to  the  Court,  the  putting  in  of  a 
joint  answer  by  Charles  Martin,  brother  of  Eichard,  for  him  and 
[  •266  1  other  children  of  the  testator,  with  *forged  signatures,  the  pur- 
chasing up  of  incumbrances  on  the  estate  of  Kilbolane  by  G.  E. 
Bruce,  to  be  set  off  against  the  purchase-money,  &c.  The  bill  also 
stated  the  decree  made  in  1793,  and  that  the  Chief  Remembrancer, 
in  taking  the  accounts  thereby  referred  to  him,  was  attended  by 
R.  Martin  only,  and  adopted  a  report  prepared  by  him,  to  meet  the 
views  of  H.  C.  Bowen  and  G.  E.  Bruce ;  it  next  stated  the  decree 
on  further  directions,  in  July,  1794,  and  the  manner  in  which  the 
sale  of  the  estates  was  conducted,  there  being  in  fact  but  one 
bidder,  R.  Martin,  and  that  the  arrangement  by  which  the  con- 
veyance of  Kilbolane  was  made  to  G.  E.  Bruce  in  1810,  was 
improperly  obtained. 

The  bill  prayed  that  the  several  proceedings  in  the  said  suit,  and 
the  decrees  and  subsequent  orders,  and  the  conveyance  to  G.  E. 
Bruce  of  Kilbolane,  in  June,  1810,  might  be  declared  fraudulent 
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and  void  as  against  the  appellant ;  and  that  he  might  be  declared       Bowbk 

entitled  to  have  the  lands  of  Eilbolane  and  Bowensford  restored  to      Eviirs. 

him,  upon   payment  of  whatever  might  be  justly  due  to  those 

claiming  under  G.  E.  Bruce  for  principal  and  interest  of  the  several 

incumbrances  originally  affecting  the  estates  of  the  testator,  and 

alleged  to  be  vested  in  6.  E.  Bruce,  or  in  a  trustee  for  his  use,  and 

that  accounts  might  be  taken  of  these  incumbrances,  and  of  the 

rents  and  profits  of  the  estates  since  the  death  of  H.  C.  Bo  wen,  the 

first  tenant  for  life;  and  also  of  the  several  sums  of  money  received 

by  G.  E.  Bruce  and  those  claiming  under  him,  by  way  of  fines  for 

leases  granted  by  him  or  them  of  the  said  lands,  which  leases  the 

appellant  was,  in  consideration  of  such  account,  willing  to  confirm; 

and  that  in  case  the  rents  and  fines,  and  interest  on  the  fines, 

should  be  found  to  exceed  *the  interest  on  the  incumbrances,  the       \  *267  J 

amount    of    the   latter   should    be    deducted    from    the    former, 

and   the  balance  applied   in  reduction  of  the   principal  due  on 

foot  of  the   incumbrances  since   the    death   of   the    said   H.   C. 

Bowen;   and  that  the  appellant  might  be  at  liberty  to  pay  the 

balance  into  Court,  to  indemnify  him  against  such  of  the  defendants 

as  should  be  proved  to  be  purchasers  for  value,  of  any  estate  in 

the  lands  of  Eilbolane  and  Bowensford,  without  notice,  &c. 

The  respondents,  John  and  George  Evans,  and  their  respective 
wives,  put  in  a  joint  answer,  in  which  they  insisted  and  relied  on 
the  absence  of  all  fraud  in  the  suit  of  Grove  v.  Bowen,  and  on  the 
completion  of  G.  E.  Bruce's  title  to  Kilbolane  under  the  decree  and 
orders  therein,  by  the  conveyaince  of  1810,  under  which  he  held 
tbat  estate  undisturbed  down  to  his  death  in  1887,  from  which 
time  they,  as  his  devisees,  held  the  same,  without  question  of  their 
right,  until  1843. 

The  respondent,  George  Bruce,  in  his  answer,  set  out  a  deed, 
made  iu  December,  1795,  on  the  marriage  of  his  father  and  mother, 
by  which  G.  E.  Bruce,  for  valuable  consideration,  granted  a  rent 
charge  of  SOW.  a-year,  for  500  years,  out  of  the  lands  of  Kilbolane, 
which  rent  charge  was  settled  on  the  issue  of  that  marriage,  and 
became  vested  in  this  respondent,  as  the  only  child.  He  therefore 
claimed  to  be  entitled  as  a  purchaser  for  valuable  consideration, 
without  notice  of  any  defect  in  the  title  of  G.  E.  Bruce,  if  any  such 
existed,  or  of  any  claim  or  demand  of  the  appellant,  or  any  other 
person,  or  of  the  circumstances  stated  in  the  bill  impeaching  that 
title.  He  also  set  up  the  general  defence,  as  to  his  information 
and  belief,  that  there  was  no  fraud  in  the  proceedings  in  the  cause 
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BowBN  of  Grove  v.  *Bowen,  so  far,  at  all  events,  as  G.  E.  Bruce  was  con- 
EvAifs.  cemed ;  and  he  rested  his  title  on  the  decree  and  orders  therein 
r  *268 1  made,  and  on  the  final  conveyance  of  the  estate  to  G.  E.  Bruce 
in  1810. 

The  other  defendants  to  the  bill  having  put  in  their  answers, 
numerous  witnesses  were  examined,  and  the  cause  was  heard  in 
May,  1844.  [The  case  is  very  fully  reported,  with  the  Lord 
Ghancbllob's  judgment,  in  1  Jo.  &  Lat.  178,  but  for  the  purposes 
of  this  report  it  will  be  sufficient  here  to  state  that  his  Lordship 
appears,  from  the  short-hand  written  copy  of  his  judgment,  to  have 
considered  the  following  irregularities  as  admitted  on  the  pleadings 
or  proved :] 

That  (in  the  cause  of  Orove  v.  Bowen)  the  answer  of  the  appellant's 
grandfather,  B.  0.  Bowen,  tenant  for  life  of  the  lands,  next  in 
remainder  after  the  death  of  H.  G.  Bowen,  the  first  tenant  for  life, 
without  issue  male,  was  filed  as  if  signed  by  him ;  whereas  he  was 
out  of  the  jurisdiction  at  the  time,  and  the  answer  was  not  signed 
by  him,  nor  any  order  obtained  for  liberty  to  file  it  without 
signature : 

That  no  account  was  taken  of  the  rents  of  the  real  estates  due  at 
the  death  of  the  testator,  and  which  formed  part  of  his  personal 
estate ;  nor  of  the  rents  received  since  his  death  by  the  tenant  for 
life,  nor  of  the  application  of  them : 

That  interest  at  the  rate  of  6Z.  per  cent,  was  reported  and  decreed 
upon  incumbrances,  which  carried  interest  at  the  rate  of  5Z.  per 
cent,  only ;  and  that  principal  sums  were  reported  and  decreed  to 
[  *269  ]  be  paid  out  of  the  ^produce  of  the  sale,  some  of  which  had  been 
paid  off  by  the  testator,  and  others  were  not  his  debts  at  all,  or 
incumbrances  upon  the  lands  sold : 

That  the  first  tenant  in  tail  before  the  Gourt  (in  the  said  cause), 
was  a  minor,  and  by  consent  it  was  decreed  that  the  lands  should 
be  sold,  in  case  of  non-payment  of  the  sums  decreed  in  three 
months,  instead  of  six  months,  the  usual  period ;  and  no  day  was 
given  to  the  minor  to  show  cause  against  the  decree : 

That  the  tenant  for  life  had,  prior  to  the  filing  of  the  bill  in  the 
said  cause,  contracted  with  the  purchaser  for  the  sale  of  the  lands 
to  him,  at  a  stipulated  price,  and  the  bill  was  filed  to  enable  the 
parties  to  carry  that  contract  into  execution : 

That  there  was  no  real  competition  at  the  sales  under  the 
decree,  but  they  were  so  arranged  that  the  lands  were  sold  to  the 
purchaser  at  the  stipulated  price : 
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That  the  purchaser  having,  pursuant  to  the  contract  with  the      Bowen 
tenant  for  life,  bought  up  incumbrances  affecting  the  estate,  a      evass. 
report  was,  with  his  consent,  taken,  finding  that  a  large  arrear  of 
interest  was  due  to  him  on  the  incumbrances,  the  whole  of  which 
was  decreed  to  be,  and  was,  paid  out  of  the  produce  of  the  saloi 
although  part  of  it  had  been  previously  paid  by  the  tenant  for  life : 

That  interest,  reported  on  the  incumbrances  vested  in  the  pur- 
chaser, was  suffered  by  him,  at  the  request  of  the  tenant  for  life,  to 
run  in  arrear,  the  tenant  for  life,  in  consideration  of  such  indulgence, 
paying  interest  upon  interest ;  and  that  no  provision  was  made  by 
the  decree  to  make  the  estate  of  the  tenant  for  life  recoup  the 
inheritance  for  the  interest  paid  out  of  the  produce  of  the  sale, 
which  ought  properly  to  have  been  paid  by  him : 

That  a  tenant  in  tail,  nearer  than  any  before  the  *Gourt  in       [*270] 
the  said  cause,  who  came  into  esse  after  the  sale  and  before  the 
conveyance,  was  not  made  a  party  to  the  suit : 

That  the  plaintiff  (Mrs.  Grove)  having  died  before  the  con- 
veyance, the  purchaser  bought  up  her  demand  and  the  benefit  of 
the  decree,  but  did  not  revive  the  suit,  and  references  and  reports, 
bearing  relation  to  the  sale  of  the  estates  were,  at  his  instance, 
made  in  the  abated  cause. 

His  Lordship,  notwithstanding  these  irregularities,  was  of  opinion 
that  there  was  no  fraud,  and  by  his  decree  (dated  the  22nd  of  May, 
1844),  declared  that  the  appellant  was  not  entitled  to  impeach  the 
sale  of  Eilbolane ; 

And  it  was  ordered  and  decreed,  that  it  be  referred  to  the 
Master,  to  take  an  account  of  the  principal  sums  and  costs  paid  by 
6.  E.  Bruce,  for  the  debts  and  incumbrances  affecting  the  estates 
of  H.  C.  Bowen,  the  testator,  including  principal  sums  paid  to  his 
younger  children:  And  it  was  ordered  that  the  Master  should 
ascertain  what  portion  of  the  sum  of  19,0252.,  mentioned  in  the 
order  of  February,  and  in  the  deed  of  conveyance  of  June,  1810, 
consisted  of  costs  properly  chargeable  against  the  inheritance,  and 
of  principal  monies  and  interest  due  at  the  death  of  the  testator, 
and  what  portion  thereof  consisted  of  interest  which  accrued  after 
his  death,  or  other  monies  which  ought  properly  to  have  been  paid 
by  H.  G.  Bowen,  the  tenant  for  life;  and  also  that  the  Master 
should  supply  a  sufiicient  sum  to  make  good  such  portion  of  the 
19,025/.  as  consisted  of  costs  not  properly  chargeable  against  the 
inheritance,  and  interest  which  accrued  since  the  testator's  death, 
and  other  sums,  if  any,  which  were  properly  payable  by  the  tenant 
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BowKM  tor  life  out  of  the  other  principal  monies  and  interest  thereon  due 
B7L1S.  ftt  ^he  testator's  death,  and  costs  so  paid  or  advanced  as  aforesaid 
by  6.  E.  Brace,  not  included  in  the  said  order  and  deed  of  con- 
veyance, so  as  to  complete  the  said  purchase-money  of  Eilbolane, 
out  of  principal  monies  and  interest  thereon,  and  costs  due  at  the 
time  of  the  death  of  the  testator,  and  paid  by  G.  E.  Bruce,  and 
[  *27i  ]  properly  chargeable  against  *the  estate  of  the  testator :  And  it  was 
further  ordered  that  the  defendant,  George  Bruce,  as  personal 
representative  of  G.  E.  Bruce,  do  release  the  property  of  the  said 
testator  from  the  payment  of  such  part  of  the  incumbrances  as  the 
Master  should  so  apply  to  the  payment  of  the  said  balance  of  the 
purchase-money  of  Eilbolane. 

And  with  respect  to  the  articles  for  the  sale  of  Bowensford,  it 
was  ordered  and  decreed  that  the  same  be  set  aside :  And  it  was 
further  ordered  that  the  Master  should  ascertain  what  sum  remained 
due  to  G.  E.  Bruce,  on  foot  of  the  incumbrances  vested  in  him  for 
principal  money  and  costs,  and  interest  which  accrued  in  the  life- 
time of  the  testator,  over  and  above  the  sum  necessary  for  payment 
of  the  balance  of  the  purchase-money  of  the  said  lands  of  Kilbolane ; 
and  the  Coubt  declared  that  the  personal  representative  of 
G.  E.  Bruce  should,  on  the  28th  of  January,  1837  (the  day  of 
the  death  of  H.  G.  Bo  wen,  the  tenant  for  life),  be  considered  as  a 
creditor  for  that  amount ;  and  it  was  further  ordered,  that  the 
Master  do  compute  interest  on  so  much  of  the  said  sum  as  con- 
sisted of  principal  monies,  from  that  day,  at  the  rate  of  62.  per 
cent. ;  and  that  he  take  an  account  from  the  said  day  of  the  rents 
and  profits  of  the  lands  of  Bowensford,  which  accrued  due  and 
were  received  after  the  death  of  the  tenant  for  life  by  G.  E.  Bruce, 
or  the  defendants  G.  Evans  and  J.  Evans  respectively,  since  his 
decease ;  and  that  he  do  apply  the  said  rents  and  profits,  first  in 
discharge  of  the  interest,  calculating  interest  at  61.  per  cent.,  and 
then  in  reduction  of  the  principal  of  the  balance  of  the  monies  so 
advanced  by  G.  E.  Bruce,  remaining  after  the  application  of  such 
portion  thereof  to  the  Kilbolane  purchase-money  as  before  directed, 
making  annual  rests ;  and  if  it  should  appear  after  such  appli- 
cation thereof  to  the  Eilbolane  purchase-money,  that  any  sum 
remained  due  to  those  claiming  under  G.  E.  Bruce,  it  was  further 
ordered,  that  the  appellant  do  pay  the  same  to  the  defendant 
G.  Bruce,  as  executor  of  G.  E.  Bruce,  and  if  the  said  rents  and 
profits  BO  applied  should  be  found  to  exceed  all  monies  so  due  for 
principal  and  interest  thereon  and  costs,  the  Coubt  declared  that  the 
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appellant  was  entitled  to  so  much  of  the  rents  and  profits  of  Bowbx 
Bowensford  as  should  remain  after  payment  of  such  principal  *and  eva'nb. 
interest  and  costs.  And  it  was  further  ordered,  that  such  last-  [  *272  ] 
mentioned  rents  and  profits  be  paid  to  the  appellant  by  the 
defendants  George  and  John  Evans ;  and,  when  the  balance  upon 
taking  such  account  was  ascertained,  that  the  appellant  be  restored 
to  the  possession  of  Bowensford,  he  first  paying,  in  case  the  balance 
was  against  him,  the  sum  found  to  be  due  to  George  Bruce,  as  per- 
sonal representative  of  G.  E.  Bruce  (and  for  taking  the  accounts, 
the  parties  were  to  produce  before  the  Master  all  deeds,  &c.)  And 
it  was  further  ordered,  that  an  injunction  should  issue,  to  put  the 
appellant  in  possession  of  Bowensford,  and  that  the  articles  of 
June,  1802,  be  thereupon  delivered  up  to  him ;  and  that  the  bill  be 
dismissed,  with  costs,  as  against  G.  Bruce  (owner  of  the  annuity 
charged  upon  Eilbolane) :  And  with  respect  to  costs,  it  was  ordered 
that  the  appellant  should  pay  the  costs  of  the  defendants,  except 
George  and  John  Evans,  who  were  to  repay  the  said  costs  to  the  appel- 
lant, and  that  he  and  they  should  abide  their  own  costs  respectively. 

The  appellant  appealed,  generally,  against  that  decree,  except  so 
far  as  the  Master  was  thereby  directed  to  take  an  account  of  the 
principal  sums  and  costs  paid  by  G.  E.  Bruce  for  debts  and  incum- 
brances affecting  the  estates  of  H.  G.  Bowen,  the  testator,  including 
the  principal  sums  paid  to  the  younger  children  ;  and  except  also 
so  far  as  it  was  thereby  decreed  that  the  articles  for  the  sale  of 
Bowensford  should  be  set  aside,  and  given  up  to  the  appellant,  and 
that  an  injunction  should  issue  to  put  him  in  possession  thereof; 
and  that  he  should  have  the  said  costs  from  the  respondents  George 
and  John  Evans. 

Afr.  Kinder sley  and  Sir  Fitzroy  Kelly  for  the  appellants : 

The  long  lapse  of  time  from  the  date  of  the  transactions 
impeached  in  this  suit,  is  far  less  disadvantageous  to  the  respondents 
than  to  the  appellant.  His  father  *and  grandfather  might  have  t  *^^'^  ^ 
impeached  the  transactions  in  the  life-tirae  of  the  tenant  for  life, 
who  lived  until  1887,  but  they  were  not  bound  to  do  so  nor  had  they 
the  necessary  evidence.  That  remained  with  the  tenant  for  life, 
and  the  agent  W.  Galway,  both  of  whom  resided  in  England,  or 
elsewhere  out  of  Ireland,  from  1816  to  the  time  of  their  death. 
The  evidence  which  has  been  found,  consisting  chiefly  of  letters 
found  in  the  repositories  of  their  families  in  Ireland,  and  of  the 
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BowEN  decrees,  orders,  and  proceedings  in  the  cause  of  Grove  v.  Bowen, 
Evans.  clearly  shows  that  the  sale  of  Eilbolane  was  made  by  a  private 
agreement  between  the  tenant  for  life  and  G.  E.  Bruce,  which  was  not 
binding  on  the  remainderman ;  and  that  the  suit  of  Grove  v.  Boicen 
was  instituted  and  carried  on  for  the  purpose  of  giving  effect  to 
that  private  agreement,  under  the  apparent  sanction  of  the  Court, 
but  really  without  its  dii*ection,  and  independently  of  its  control. 
The  suit,  throughout  its  progress,  was  made  subservient  to  a 
private  course  of  dealing,  concurrently  carried  on  between  the  tenant 
for  life  and  the  purchaser,  and  not  one  step  was  taken  in  it  further 
than  was  necessary  to  effect  and  carry  out  their  object.  The  appa- 
rent sale  of  Eilbolane,  under  the  decree  in  that  cause,  was  preceded 
by  an  agreement  for  an  improper  application  of  the  purchase- 
money;  to  effect  which,  large  sums  were  improperly  charged, 
reported  and  decreed,  and  impositions  were  practised  upon  the 
Court,  and  on  the  owners  of  the  inheritance.  All  the  sales  in 
Court,  and  the  accounts  also,  so  far  as  they  professed  to  be  taken 
by  the  officer  of  the  Court,  were  fictitious,  and  were  conducted 
without  regard  to  the  rules  of  the  Court,  or  to  the  sums  actually 
due,  or  to  the  directions  of  the  decree ;  while  the  payment  of  the 
[  *274  ]  debts,  the  professed  object  of  the  suit,  and  the  application  *of  the 
monies  advanced  for  the  purchase-money,  were  not  at  all  submitted 
to  the  control  or  direction  of  the  Court.  By  the  fictitious  dealings 
in  Court,  and  the  real  transactions  out  of  it,  large  sums  of  money 
were  designedly  and  improperly  thrown  upon  the  inheritance.  The 
purchaser  was  cognizant  of,  and  a  participator  in,  these  fraudulent 
transactions ;  both  he  and  the  tenant  for  life,  acting  in  concert, 
obtained  pecuniary  benefits  for  themselves,  at  the  expense  of  the 
remaindermen ;  and  by  means  of  these  several  transactions,  the  pur- 
chaser evaded  the  payment  of  a  considerable  portion  of  his  purchase- 
money,  and  ultimately  procured  a  conveyance,  under  the  apparent 
sanction  of  the  Court,  by  taking  credit  for  large  sums  as  due  to  him 
and  his  trustee  for  interest  on  incumbrances,  which  interest  had  been 
long  previously  discharged.  No  length  of  time  or  of  possession  nor 
decree  of  Court  can  protect  a  title  obtained  under  such  circum- 
stances. [They  cited  Colclough  v.  Bolger  (i),  Gore  v.  Stackpoole  (2), 
and  other  cases. 

They  relied  upon  the  various  irregularities  enumerated  in  the 
judgment  of  the  Lord  Chancellor,  and  insisted  that  Bruce  had 
actual  notice  thereof  by  himself  and  his  agents.] 

(1)  16  R.  R.  24  (4  Dow,  54).  (2)  14  fi.  E.  1  (1  Dow,  18). 
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If  the  appellant  should  not  be  held  entitled  to  set  aside  the  sale       Bovrzs 
of  Kilbolane,  yet  the  accounts  directed  by  this  decree  (i)  are  not       evah^. 
such  as  he  would,  even  in  that  case,  be  entitled  to  require.     *     *     It        [  278  ] 
is  clear,  that  if  the  trustees  named  in  the  will  had  sold  the  estate 
out  of  Court,  any  interest  on  the  purchase-money  should  have  been 
by  them  applied  for  payment  *of  debts ;    and  on  the  purchaser       [  •279  ] 
taking  possession,  the  estate  of  the  tenant  for  life  would  have 
ceased,  and  no  part  of  the  interest  of  the  purchase-money  could 
have  been  paid  to  him  without  a  breach  of  trust.    If  the  purchaser 
had  paid  his  purchase-money  into  Court  with  interest,  the  Court 
woald    have    applied    the    interest    as  well  as    the  principal  in 
discharge  of  debts  affecting  the  inheritance.     This  interest,  there- 
fore, ought  to  have  been  paid,  and,  if  the  sale  be  not  set  aside, 
onght  now  to  be  paid  and  applied  for  the  benefit  of  the  appellant  as 
the  owner  of  the  inheritance. 

3/r.  Bethell  (with  whom  were  Mr.  J.  Russell  and  Mr.  G.  M. 
Gifard),  for  the  respondents  John  and  George  Evans,  and  Mr.  G. 
Turner,  for  the  respondent  George  Bruce,  denied  that  there  was  any 
evidence  of  fraud  in  the  transactions,  or  that  any  fraud  was  practised 
or  intended.  There  were  some  irregularities  in  the  proceedings  in 
the  suit  of  Grove  v.  Boiveri,  but  such  irregularities  or  errors  of  the 
Court  were  not  sufficient  to  impeach  a  bond  fide  purchase,  which 
was  never  disputed  until  after  all  the  persons,  who  had  any  personal 
knowledge  of  the  circumstances  connected  with  it,  were  dead.  The 
sale  was  acquiesced  in  by  all  parties,  from  1794,  particularly  by 
Robert  C.  Bowen,  the  grandfather,  and  Henry  C.  Bowen  (the 
third),  the  father,  of  the  appellant,  both  of  whom, — one  married 
to  the  daughter  of  Mr.  Galway,  the  other  to  his  grand-daughter, — 
had  the  means  of  knowing,  and  must  have  known,  the  circum- 
stances connected  with  the  sale,  but  with  such  knowledge  acquiesced 
in  all  that  was  done.  There  was  no  proof  of  fraud,  or  that  the 
estate  was  sold  at  an  under-value;  on  the  contrary,  there  was 
clearer  proof  than  could  have  been  expected,  after  a  lapse  of  fifty 
years,  of  *the  bona  fides  of  the  whole  transaction,  and  every  reason  [  *280  ] 
to  infer,  that  a  fair  price  was  given.  The  only  ground  on  which 
the  appellant's  case  rested,  were  mere  irregularities,  unattended 
with  any  injury  to  the  inheritance.  They  distinguished  the  cases 
before  cited  from  this,  and  referred  to  [Lloyd  v.  Johnes  (2),  Curtis  v. 

(1)  Supra,  p.  145.  (2)  7  E.  B.  147  (9  Yes.  37). 
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RowEN       Piice  (i),  and  other  cases,  in  which  judicial  sales  had  been  upheld 
Evans.       notwithstanding  irregularities  of  proceeding]. 

The  case  stood  over  for  consideration  since  1846. 

1848.        The  Lord  Chancellor: 

Sept,  21. 

The  bill  in  this  case  prayed  that  the  purchases  of  Eilbolane  and 

Bowensford  might  be  declared  fraudulent  and  void,  and  those  estates 
restored  to  the  appellant,  and  all  the  other  relief  prayed  was  con- 
sequential upon  such  a  declaration  being  made ;  but  there  was  no 
alternative  prayer  for  any  relief,  upon  the  supposition  of  such 
purchases  not  being  set  aside;  there  was  nothing  prayed  to  correct  any 
alleged  error  or  improper  settling  of  the  purchase-money  or  interest, 
or  of  interest  upon  the  debts  or  charges  paid  off  by  the  purchaser. 

By  the  decree,  the  purchase  of  Kilbolane  is  established,  but 
directions  are  given  for  correcting  some  such  supposed  errors  or 
improper  modes  of  settlement,  and  from  this  part  of  the  decree  no 
appeal  has  been  presented.  It  is  therefore  unnecessary  to  consider 
[  *28i  ]  how  *far  such  directions  are  consistent  with  the  state  of  the  pleadings 
and  the  case  made  by  the  bill,  particularly  in  the  absence  of  any 
personal  representative  of  Henry  Cole  Bowen,  the  tenant  for  life, 
by  whom  the  sale  was  effected,  and  whose  personal  estate  must  be 
principally  interested  in  the  result  of  the  accounts  directed  to  be 
taken. 

The  decree  also  set  aside  the  contract  for  the  purchase  of 
Bowensford,  but  against  this  part  of  the  decree  no  appeal  has 
been  presented. 

I  call  the  attention  of  the  House  to  these  circumstances,  that  it 
may  be  distinctly  understood  that,  in  affirming  the  decree  upon  this 
appeal,  the  House  expresses  no  opinion  as  to  those  parts  of  the 
decree,  but  only  as  to  that  part  of  it  which  is  the  subject  of  appeal, 
namely,  the  declaration  that  the  plaintiff  is  not  entitled  to  impeach 
the  sale  of  the  lands  of  Kilbolane,  and  the  refusal  therefore  of  the 
relief  prayed,  with  reference  to  the  sale ;  and  upon  that  point,  I  am 
very  clearly  of  opinion  that  the  decree  is  right. 

It  is  true,  that  if  a  case  of  fraud  be  established,  equity  will  set 
aside  all  transactions  founded  upon  it,  by  whatever  machinery  they 
may  have  been  effected,  and  notwithstanding  any  contrivances  by 
which  it  may  have  been  attempted  to  protect  them.  It  is  imma- 
terial, therefore,  whether  such  machinery  and  contrivances  consisted 
of  a  decree  of  a  court  of  equity,  and  a  purchase  under  it,  or  of  a 

(1)  8  E.  R.  303  (12  Vo8.  89). 
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judgment  at  law,  or  of  other  transactions  between  the  actors  in  the      Bowbn 
fraud.     But  in  proportion  as  this  jurisdiction  is  powerful  and  opera-       bvInb. 
tive,  so  ought  the  care  and  caution  of  the  Court  to  be  anxiously 
exercised  as  to  the  grounds  upon  which  it  proceeds,  lest  in  the  zeal 
to  do  equity,  the  reverse  be  effected. 

So,  when  much  time  has  elapsed  since  the  transactions  com-  [  ^^^  1 
plained  of,  there  having  been  parties  who  were  competent  to  have 
complained,  the  Court  will  not,  upon  doubtful  or  ambiguous  evidence, 
assume  a  case  of  fraud,  although  upon  fraud  clearly  established,  no 
lapse  of  time  will  protect  the  parties  to  it,  or  those  who  claim  through 
them,  against  the  jurisdiction  of  equity  depriving  them  of  the  effects 
of  their  plunder. 

In  the  present  case,  the  bill,  filed  in  1843,  complains  of  a  contract 
of  purchase  made  in  1788,  and  completed  in  1795 ;  for  the  confir- 
mation of  the  Master's  report  was  the  completion  of  the  purchaser's 
title,  although  the  conveyances  were  delayed  until  1810.  The  suit 
in  which  the  purchase  was  made  was  a  suit  properly  constituted, 
and  there  were  among  the  parties  to  it,  the  tenants  in  tail  of  the 
estates  at  the  time  in  esse.  This  sale  the  bill  sought  to  set  aside  as 
fraudulent?  But  in  what  is  the  fraud  alleged  to  have  consisted? 
The  bill  does  not  state,  and  certainly  it  is  not  proved,  that  there 
was  any  corrupt  bargain  between  Henry  Cole  Bowen,  the  tenant 
for  life  with  remainder  to  his  sons  in  tail,  and  the  purchaser. 
The  tenant  for  life  might  have  been,  and  indeed  is  proved  to  have 
been,  desirous  of  throwing  upon  the  inheritance  some  of  the  interest 
upon  the  incumbrances  which  he  ought  himself  to  have  borne,  but 
there  is  no  allegation  or  proof  of  his  having  agreed,  for  any  corrupt 
consideration  between  them,  that  the  purchaser  should  have  the 
estate  for  less  than  its  real  value ;  for  although  the  bill  alleges  that 
the  sum  agreed  upon  was  less  than  the  real  value,  that  is  attributed 
not  to  any  corrupt  bargain,  but  to  the  valuation  having  been  made 
without  sufficient  attention  having  been  given  to  the  probable 
increase  of  value  from  the  dropping  *of  lives.  Of  this  probable  \  *283  ] 
increase  of  value,  however,  or  of  the  value  in  1788  or  1795,  having 
been  greater  than  the  sum  agreed  upon,  there  is  no  proof,  but  there 
is,  on  the  contrary,  much  reason  to  believe  that  it  was  the  fair  value ; 
for  although  the  public  were  enabled,  by  advertisement,  at  both  those 
periods,  to  make  offers  and  biddings  for  the  property,  no  higher  sum 
appears  to  have  been  offered  or  bid.  It  is  sufficient,  however,  that  there 
is  no  proof  of  the  sum  agreed  for  being  less  than  the  true  value,  or 
that  there  was  any  corrupt  or  unfair  agreement  relative  to  the  price. 
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BowKN  In  1788,  the  encumbered  state  of  the  property  made  a  sale 

E7ANB.  indispensable ;  the  trustees,  in  whom  the  power  of  sale  was  vested, 
declined  acting,  and  the  contract  was  made  by  the  tenant  for  life 
with  the  purchaser.  This  was  much  in  the  usual  course  of  sach 
matters,  and  certainly  no  suspicion  of  fraud  can  arise  from  such  a 
transaction.  It  was  found  impossible  to  carry  this  contract  into 
effect,  from  the  trustees  not  being  willing  to  act,  and  from  no  other 
reason.  It  was  therefore  necessary  to  apply  to  a  court  of  equity, 
and  a  suit  properly  constituted  for  that  purpose  was  commenced  in 
1789,  and  new  trustees  were  appointed. 

With  respect  to  the  contract  of  purchase,  two  courses  were  open, 
according  to  the  practice  in  equity,  the  one  to  obtain  a  reference  to 
the  Master  to  enquire  whether  the  contract  ought  to  be  carried  into 
effect,  and  the  other  to  procure  an  order  for  a  sale,  without  reference 
to  the  Master.  If  the  parties  had  intended  a  fraud,  the  former 
course  would  probably  have  been  adopted,  as  excluding  the  com- 
petition which  the  other  course  was  certain  to  invite ;  but  the  latter 
course  was  adopted,  and  a  sale  was  advertised. 
[  *284  ]  Whether  there  were  any  real  bidders  at  the  sale,  except  *Mr.  Bruce^ 

who  had  before  agreed  for  the  purchase,  does  not  distinctly  appear, 
although  there  probably  were  not.  But  if  that  be  so,  it  leaves 
untouched,  upon  the  question  of  value  and  fairness,  the  fact  that, 
notwithstanding  the  various  interests  connected  with  the  property 
as  incumbrancers  and  otherwise  and  the  advertisements  to  the 
public,  no  one  was  found  to  offer  more  than  Mr.  Bruce  had  agreed 
to  give.  Mr.  Martin,  who  had  bid  for  Mr.  Bruce,  was  declared  to 
be  the  purchaser,  and  by  an  order  of  the  10th  of  February,  1795, 
that  purchase  was  absolutely  confirmed,  and  the  question  is,  whether 
in  the  year  1845,  when  the  decree  appealed  from  was  made,  those 
who  claim  through  Mr.  Bruce  were  to  be  deprived  of  the  purchase 
so  made.  If  this  purchase  were  not  impeachable  in  1795,  it  cannot 
be  so  from  any  irregularities  in  the  subsequent  conduct  of  the 
cause,  or  from  any  error  or  improper  mode  of  dealing  with  the 
interest  of  the  purchase-money,  or  of  the  interest  of  the  incum- 
brances, which  had  been  bought  up  by  Mr.  Bruce,  and  which 
exceeded  the  purchase-money  he  had  agreed  to  pay.  But  of  such 
subsequent  transactions,  the  whole  case  made  by  the  appellant 
consists, — facts  which  might  be  important  as  leading  to  a  con- 
clusion upon  the  question  of  fraud  in  the  original  contract,  if  that 
had  been  left  in  doubt,  but  totally  ineffectual  to  shake  the  validity 
of  a  contract  otherwise  impeachable. 
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Such  being  the  opinion  I  have  formed,  upon  a  careful  considera- 
tion of  the  evidence  in  this  case,  it  does  not  appear  to  me  to  be 
material,  or  indeed  relevant,  to  make  any  observations  upon  the 
several  cases  which  were  referred  to  on  either  side  at  the  Bar. 
They  have  been  fully  commented  upon  by  Sir  Edwabd  Sugdbn, 
*in  his  judgment ;  and  I  quite  agree  with  him,  that  the  case  of 
Toicnsend  v.  Wan-eUy  aflSrmed  in  this  House,  not  only  supports 
the  decree  in  this  case,  but  goes  far  beyond  it. 

I  should  be  sorry  indeed,  if,  in  proposing  to  your  Lordships  to 
affirm  this  decree,  it  should  be  supposed  that  I  am,  in  any  respect, 
weakening  the  power  and  jurisdiction  of  courts  of  equity  in  cases  of 
fraud.  I  most  certainly  have  no  such  intention,  and  no  such 
inference  ought  to  be  drawn,  because  I  form  my  opinion  on  the 
absence  of  sufficient  evidence  of  any  such  fraud  having  been 
practised  or  attempted.  I  think  it  is  not  only  not  proved,  but 
negatived,  and  I  cannot  but  think  that  the  decree  is  quite  as  favour- 
able to  the  appellant  as  it  ought  to  have  been.  I  therefore  move 
that  the  decree  be  affirmed,  with  costs. 

The  decree  was  accordingly  affirmed,  with  costs. 


BOWKN 

r. 

fiVANS. 


[  ♦285  ] 


MATHESON  v.  EOSS  (1). 

(2  H.  L.  C.  286—308;  S.  0.  13  Jur.  307.) 

Where  a  paper  purportB  to  be  a  receipt,  and,  as  such,  requires  a  stamp, 
but  alao  purports  to  be  an  agreed  statement  of  accounts,  which  does  not 
require  a  stamp,  it  may  be  given  in  evidence  to  show  the  agreed  state  of 
accounts  only,  though  it  has  not  been  previously  stamped. 

lis  admissibility  (2)  under  such  circumstances  is  reshicted  to  this  extent : 
so  far  as  it  relates  simply  to  proving  the  statement  of  account,  and  is  not 
produced  for  the  purpose  of  proving  the  receipt  of  money.  It  cannot  be 
used  for  the  purpose  of  proving  the  receipt  of  money  in  any  way. 

If  a  document  which  is  unstamped,  but  requires  a  stamp,  is  offered  in 
evidence,  and  if  stamped,  would  be  evidence  to  establish  any  point  litigated 
between  the  parties,  it  cannot  be  received.  If  it  would  be  of  no  benefit 
when  stamped,  it  may,  though  unstamped,  be  received  in  evidence. 

In  an  action  for  work  and  labour,  there  was  tendered  in  evidence  a 
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Lord 

COTTBNHAM, 
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Lord 
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Lord 
Cavpbell. 

[  286] 


(1)  FolL  RuUy  V.  Benthall  (1867) 
L.  B.  2  C.  P.  488;  comm.  Palles, 
C.  B.,  in  Adams  v.  Morgan  (1882)  12 
L.  B.  It.  1,  11.— A.  C. 

(2)  See  43  Geo.  HI.  c.  126,  s.  6, 
bb  Qeo,  m.  c.  184,  s.  8,  and  sch. 
Sect.  6  of  43  Oeo.  in.  c.  126,  provides 
that  no  unstamped  receipt  shall  be 
given  in  evidence  in  any  Court  or 
admitted  in  any  Court  to  be  good, 


useful,  or  available  in  law  or  equity ; 
and  this  language  is  reproduced  in  the 
general  regulations  contained  in  s.  17 
of  the  Stamp  Act,  1870  (33  &  34  Vict. 
c.  97).  The  corresponding  words  in 
s.  14  (4)  of  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39)  are  **  be  given  in 
evidence  or  be  available  for  any  pur- 
pose whatever." — A.  C. 
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Mathbsok  paper  containing  a  Btatement  of  accounts,  which  declared  a  balance   of 

V.  68Z.  9s.  4d.,  and  at  the  end  was  an  acknowledgment  of  the  payment  of  that 

Ross.  sum.    In  an  action  for  work  and  labour  this  paper  was  offered  in  evidence 

by  the  defendant,  not  for  the  purpose  of  proving  that  the  sum  of  68/.  9«.  4d. 
had  Jbeen  paid,  for  that  was  not  in  contest  between  the  parties,  but  in 
order  to  ^ow  what  was  the  admitted  state  of  accounts  at  a  particular 
time: 

Held  (reversing  an  interlocutor  of  the  Court  of  Session),  that  it  was 
admissible  for  that  purpose. 

This  was  an  appeal  against  an  interlocutor  of  the  Court  of 
Session.  Boss  instituted  a  suit  for  the  purpose  of  recovering  two 
sums  of  148Z.  and  6622.,  which  he  claimed  as  due  to  him  for 
[  ♦287  J  executing  certain  *works  on  the  Edinburgh  and  Glasgow  Railway, 
for  the  execution  of  which  Matheson  &  Co.  had  undertaken  a 
contract  with  the  Railway  Company.  The  following  were  the 
issues  framed  for  the  decision  of  the  jury : 

"  First,  whether  during  the  years  1841  and  1842,  the  pursuer,  upon 
the  employment  of  the  defenders,  executed  certain  work,  as  set 
forth*  in,  &c.,  for  the  defenders,  upon  the  Edinburgh  and  Glasgow 
Railway ;  and  whether  the  defenders  are  now  due  and  indebted  to 
the  pursuer  in  the  sum  of  143Z.  Qs.  lid.  sterling,  or  any  part 
thereof,  as  the  balance  of.  the  price  or  value  of  the  said  work,  with 
interest  from  the  81  st  March,  1842. 

'"  Secpnd,  whether  during  the  year  1841,  the  pursuer,  on  the 
'  employment  of  the  defenders,  executed  certain  extra  work  on 
the  railway  to  the  value  of  662Z.  16s.  4^.,  as  set  forth  in, 
&c. ;  and  whether  the  defenders  are  now  due  and  indebted  to 
the  pursuer  in  the  said  sum  of  662Z.  16«.  4d.  as  the  price  or 
value  of  such  extra  work,  with  interest  from  the  Slst  December, 
.  1841." ' 

The  cause  came  on  for  trial  before  the  Lord  Justice  Clerk,  when 
both  parties  went  into  evidence.  On  the  part  of  the  defenders 
(the  present  appellants)  a  witness  was  called,  who  said,  "  I  met 
Mr.  Ross  in  January,  1842,  to  settle  an  account  between  him  and 
my  father  and  brother.  Two  papers  now  shown  to  me,  marked 
Nos.  19  and  20,  are  in  my  hand-writing.  Mr.  Ross's  signature  is 
on  No.  20.  These  two  papers  originally  formed  a  single  half- 
sheet.  I  separated  them,  probably  to  exhibit  to  the  Railway 
Company  the  paper  No.  20  with  Mr.  Ross's  signature,  as  a  voucher 
for  the  sum  of  68Z.  9«.  id. 
[  •288  ]  The  document  marked  No.  19,  being  the  first  part  *of  the  paper 

in  question,  was  a  long  debtor  and  creditor  account,  with  items  on 
both  sides,  in  the  following  form : 
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Dr. 

Alex.  Boss. 

Cr. 

1841. 

£ 

8. 

d. 

1841.                              £     g. 

d. 

Aug.  7.  Cash  - 

•  240 

0 

0 

Aug.  7.  Pay-bill      -  805  14 

9 

(Then  followed  many 

other  items  of  the 

same  sort,  and  end- 

(Then followed  other 

ing  thus : — ) 

items  of  the  same 

Dec.  21.  Ditto 

-     20 

0 

0 

sort,   the  account 

1842. 

ending  thus :) 

Jan.  13.  Ditto 

-     25 

0 

0 

Dec.  11.  Ditto         -    45    8 

1,181 

12 

0 

8 

Balance  - 

-      68 

9 

4 

1,250 "  1 

A 

'± 

1,250 

1 

.4 

Jan.  17.  To  Cash 

-     68 

9 

4 

Jan.  13.  By  Balance    68    9 

4 

155 
Mathbron 

V, 

Robs. 


The  document  No.  20,  which  had  originally  formed  part  9t  the 

same   half-sheet   of  paper,   contained   the    following    words   and 

figures: 

"  DuLLATUR,.  17th  January,  1842. 

"  I  acknowledge  having  received  from  K.  Matheson  68Z.  ds.  4d. 

sterling,  being  balance  amount  of  pay-bills  paid  from  7th  August 

to  11th  December,  both  inclusive.  ^'  Alex.  Boss.-' 

•  * 

When  this  paper  was  tendered  as  part  of  the  defendant's  evidence, 

it  was  objected  to  by  the  plaintiff's  counsel  as  inadmissible  for 

want  of  a  receipt  stamp.     The  defendant's  counsel  insisted  on  its 

admissibility,  not  as  containing  an  acknowledgment  of  the  payment 

of  this  sum  of  681.  ds.  Ad.,  for  the  payment  of  that  particular  sum. 

was  not  included  in  the  demand  made,  being  admitted  on  the 

plaintiff's  own  statement  of  his  case,  but  as  an  acknowledgment  of 

the  correctness  of  the  entries  on  the  paper  No.  19.     The  Lord 

Justice  Clerk  received  the  paper,  subject  to  the  objection.     *The 

case  was  afterwards  brought  before   the  Judges  of  the   Second 

Division  of  the  Court  of  Session,  who,  having  consulted  the  other 

Judges,  decided  by  a  majority  that  the  paper  ought  not  to  have 

been  received  in  evidence,  and  therefore  ordered  judgment  to  be 

entered  for  the  pursuers.      This  was  an    appeal    against    that 

interlocutor. 

Sir  F.  Kelly  and  Mr.  Anderson  for  the  appellants : 
The  Judges  in  the  Court  below  were  in  error  in  supposing  that 


[  •289  ] 
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Matheson  the  rule  of  law  which  makes  unstamped  instruments  inadmissible 
Ross.  in  evidence,  admitted  of  no  qualification.  Here  was  a  paper  con- 
taining two  things  perfectly  divisible  from  each  other,  the  one  a 
statement  of  account,  the  other  an  acknowledgment  of  the  payment 
of  money.  The  first  clearly  did  not  require  a  stamp,  the  other 
only  required  a  stamp  if  proposed  to  be  used  as  evidence  of  the 
receipt  of  money  ;  yet  the  Judges  of  the  Court  bebw  thought  that 
the  latter  portion  of  the  paper  made  the  whole  inadmissible  for  any 
purpose  whatever. 

The  principle  relied  on  by  the  Court  is  applicable  only  to  cases 
where  the  unstamped  part  is  offered  in  evidence  to  prove  a  payment 
of  money.  Here  it  was  offered  for  a  totally  distinct  purpose. 
There  was  no  question  raised  at  the  trial  as  to  the  payment  of  this 
sum  of  68Z.  That  payment  was  admitted  on  the  record  as  well  as 
proved  in  a  part  of  the  plaintiff's  own  evidence.  All  therefore  that 
the  defendant  had  to  show  was  that  that  balance  was  the  balance 
really  due  at  a  particular  time.  For  such  a  purpose  this  paper, 
which  showed  an  agreed  state  of  the  accounts  at  that  period  of 
time,  was  clearly  evidence. 

[They  referred  to  Pirie's  Representatives  v.  Smith  (i),  Wellard  v. 
Mo88(2),  Clark  v.  Houghavi(\^),  Broohes  v.  Dai-ies(4),  Grey  v. 
Smith  (6),  Home  v.  Red/earn  (6),  Tebbutt  v.  Ambler  (7),  PeiTy  v. 
Bouchier(s)y  Millen  v.  Dent  (9),  Finney  v.  Tootel  (lo),  and  Goodyear 
V.  Simpson  (ii).] 

[  291  ]  Mr.  Stuart  Worthy  and  Mr.  McNeill  for  the  respondent : 

The  distinction  contended  for  on  the  other  side  is  not  applicable 
to  the  present  case.  This  paper  can  only  be  contended  to  be 
admissible  on  the  ground  that  it  is  offered  in  evidence  for  a  purpose 
entirely  collateral  to  that  of  proof  of  payment  of  a  sum  of  money. 
But  the  circumstances  of  the  case  do  not  warrant  that  argument, 
[  ♦292  ]  nor  do  the  cases  referred  to  support  such  a  *doctrine  to  the  extent 
to  which  it  is  now  sought  to  be  applied.  What  is  a  collateral 
purpose  within  the  meaning  of  these  and  other  cases  ?  It  is  a 
purpose  purely  collateral  to,  or  in  other  words,  distinct  from,  the 
issue  in  the  cause.    That  was  not  so  here  ;  for  the  issue  here  was, 

(1)  11  Shaw  &  D.  473.  (7;  9  Car.  &  P.  60. 

(2)  1  Bing.  134.  (8)  4  Camp.  80. 

(3)  3Dowl.  &Ey.  322.  (9)  16  L.  J.  Q.  B.  374;  10  Q.  B. 

(4)  2  Car.  &  P.  186.  846. 

(5)  1  Camp.  387.  (10)  17  L.  J.  C.  P.  158 ;  12  Jur.  291. 

(6)  4  Bing.  N.  C.  433.  (11)  16  M.  &W.  16;  15  L.  J.  Ex.  191. 
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indebted  or  not  indebted.  The  proof  of  a  balance  at  a  particular  mathbson 
time  was  not  collateral  to  that  issue.  In  the  cases  referred  to,  the  ^oss. 
purpose  for  which  the  paper  was  offered  in  evidence  was  in  every 
instance  collateral,  or  had  a  stamp  on  it,  which,  though  of  an 
improper  sort,  was  of  suflScient  value.  In  Orey  v.  Smith  (i)  the 
question  in  issue  was,  trespass  or  no  trespass.  In  Home  v. 
Redfeai-n  (2)  and  in  Tebbutt  v.  Ambler  (8),  the  paper  was  stamped  as 
an  agreement,  and  was  put  in  evidence  as  such.  Brookes  v. 
Davies  (4)  is  not  reported  with  sufficient  fulness  to  be  relied  on, 
and  in  Wellard  v.  Moss  (6)  no  distinct  issue  of  payment  was  raised. 
[They  also  referred  to  Jacob  v.  Lind^ey  (e),  Rippiner  v.  Wright  (7), 
Rex  V.  The  Inhabitants  of  Castlemorton  (8),  Hawkins  v. 
Waire  (9),  Rex  v.  Hall  (10),  Jardine  v.  Payne  (11),  Bishop  v. 
Chambre  (12),  Wright  v.  Shaivcross  (is),  and  Birt  v.  Leigh  (u).] 

Sir  F.  Kelly,  in  reply  :  [  295  ] 

It  is  not  denied,  on  the  other  side,  that  if  the  paper  is  tendered 
in  evidence  for  a  purpose  distinctly  collateral  to  that  of  payment, 
it  is  admissible  in  evidence.  But  it  is  said  that  the  purpose  here 
is  not  collateral.  Let  this  case  be  put  on  that  ground.  Suppose 
the  two  pieces  of  paper  to  form  but  one,  and  to  contain,  as  this 
paper  does,  items  of  charge  and  payment  in  the  ordinary  form  of 
an  account,  resulting  in  a  balance  of  68Z.  ds,  4d.,  which  balance  is, 
by  a  memorandum  signed  by  one  of  the  parties,  acknowledged  to 
have  been  paid.  Under  the  stamp  laws,  there  is  no  doubt  that 
this  acknowledgment,  being  unstamped,  would  not  be  admissible 
to  prove  the  receipt  of  the  money,  but  it  is  admissible  for  a  different 
purpose. 

(LoBD  Campbell  :  Was  the  question  of  payment  of  this  sum 
wholly  immaterial  ?) 

It  was.    The  receipt  of  the  money  was  admitted  aliunde. 

(Lord  Campbbll  :  How  was  the  question  immaterial  when,  by 
your  statement  that  the  receipt  of  the  money  was  admitted  aliunde, 

(1)  1  Camp.  387.  (9)  3  B.  &  C.  690. 

(2)  4  Bing.  N,  0.  433.  (10)  3  Stark.  67. 

(3)  9  Car.  &  P.  60.  (11)  1  B.  &  AcL  663. 

(4)  2  Car.  &  P.  186.  (12)  33  B.  E.  646  (3  C.  &  P.  65 ; 

(5)  1  Bing.  134.  Danson  &  Lloyd,  83). 

(6)  1  East,  460.  (13)  2  B.  &  Aid.  501.  n. 

(7)  21  R.  E.  36S  (2  B.  &  Aid.  478).            (14)  14  M.  &  W.  177 

(8)  22  B.  E.  493  (3  B.  &  Aid.  588). 
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Mathesok    you  show  that  it  might  *have  been  material  evidence,  and  would 
Rom.        liftve  been  bo,  but  that  it  was  proved  by  other  means  ?) 

[  ♦296  ] 

It  was  proved  by  the  allegations  on  the  plaintiff's  own  record. 
It  was  admitted  on  the  record,  and  on  his  statement  of  the 
evidence. 

(Lord  Brougham  :  But  if  it  was  so  perfectly  immaterial,  how 
did  both  parties  allow  the  question  of  the  admissibility  of  the  paper 
to  go  before  the  Court,  as  if  it  was  the  pivot  of  the  case?) 

Because,  though  the  acknowledgment  of  the  payment  of  this 
particular  sum  was  immaterial,  the  paper  of  the  statement  of  the 
account,  which  showed  a  particular  balance  existing  at  a  particular 
period  of  time,  was  very  material.  Now  it  was  the  statement  of 
the  payment  of  this  sum  which  alone  required  a  stamp,  and  that 
payment  being  admitted  on  the  record,  the  proof  of  it  was  wholly 
immaterial  to  the  defendant's  case,  and  the  question  under  these 
circumstances  is,  whether  the  paper  tendered  in  evidence  to  prove 
a  statement  of  accounts,  made  up  and  acknowledged  at  a  particular 
time,  was  not  tendered  for  a  purpose  distinctly  collateral  to  that 
of  an  acknowledgment  of  the  fact  of  payment  of  a  particular  sum  of 
money  contained  in  that  account  ? 

(Lord  Campbell:  This  receipt  would  have  been  material  to 
prove  the  payment  of  these  68Z.  on  that  particular  day  ?) 

The  two  facts  stated  on  this  paper  are  distinguishable.  The  first 
is  an  acknowledgment  that  a  balance  exists:  that  does  not  require  a 
stamp.  The  second  is  an  acknowledgment  that  the  sum  stated  aa 
that  balance  is  paid:  that  does  require  a  stamp.  But  if  it  is 
merely  necessary  for  the  defendants  to  show  that  there  was  an 
[  *297  ]  acknowledgment  of  the  existence  of  a  balance,  they  ^may  put  in  a 
paper  for  that  purpose,  although  it  is  not  stamped,  and  cannot  be 
deprived  of  that  acknowledgment  of  the  general  state  of  the 
accounts  on  a  particular  day,  merely  because  the  paper  contains  an 
acknowledgment  of  the  payment  of  a  sum  of  money  which  they  do 
not  want  to  prove. 

(Lord  Campbell:  It  seems  to  me  that  if  the  receipt  was 
admissible,  it  would  afford  material  evidence  on  the  issue  raised 
at  the  trial. 
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Lord  Bbougham  :  And  though  it  might  not  have  been  wanted  Matheson 
directly  as  a  receipt  for  this  money,  it  would  have  been  useful  to  ^^ 
you  in  another  way.  Suppose  a  man  says  on  a  paper,  ''  I  acknow- 
ledge that  there  is  a  balance  of  1002./'  and  then  he  adds  a  memo- 
randum at  the  top  of  the  paper,  '*  Received  1002."  Suppose  the 
top  of  the  paper  cut  off.  That  would  clearly  be  an  acknowledgment 
of  the  payment  of  1002.,  and  would  require  a  stamp.  Suppose  it 
could  be  shown,  by  an  independent  witness,  that  the  lOOZ.  had 
been  paid ;  that  a  bit  of  paper  would  not  be  necessary  to  one  party 
as  proof  of  payment  of  money.  Still,  if  to  the  other  it  was 
important  to  show  that  that  was  the  sum  due,  surely  the  whole 
paper,  and  consequently  that  part  which  contained  the  acknowledg- 
ment of  payment,  would  be  material  ?) 

No ;  it  would  not.  The  two  things  are  entirely  distinct  from  each 
other ;  nor  does  the  case  supposed  exactly  meet  the  circumstances 
of  the  present.  This  case  is  the  same  as  if  J.  S.  gave  a  receipt, 
dated  "  Flbet  Street,  1st  January,  1848,"  and  signed  by  himself. 
The  payment  of  the  money  mentioned  in  the  receipt  could  not  be 
proved,  unless  the  receipt  was  stamped ;  but  to  prove  that  J.  S. 
was  in  London  on  *the  day  on  which  the  receipt  bore  date,  it  would  [  *'^9B  ] 
be  admissible  in  evidence. 


The  Lord  Chancellor  :  [  29d  ] 

The  question  in  this  case  was,  whether  a  document  which  was 
stated  to  be  a  settled  account  as  to  larger  sums,  leaving  a  balance 
of  682.  9«.  4d.,  and  which  purported  also  to  be  a  receipt  for  that 
balance,  was  admissible  in  evidence  in  a  case  where  it  was  not 
tendered  for  the  purpose  of  proving  the  payment  of  the  682.,  but 
for  that  of  proving  the  state  of  the  account  at  the  time,  as  set  out 
in  the  paper  which  showed  such  a  balance  to  exist. 

It  is  contended,  on  the  one  hand,  that  as  this  paper  purports  to 
be  a  receipt,  it  cannot  be  admitted  in  evidence,  because  it  has  not 
a  proper  stamp  afiSxed  to  it.  On  the  other  hand,  it  is  argued  that 
the  paper,  though  not  admissible  as  a  receipt,  for  the  purpose  of 
showing  the  discharge  of  the  sum  stated  in  it,  is  available  lor  other 
purposes,  for  purposes  unconnected  with  the  fact  of  the  payment 
of  that  sum,  such,  for  instance,  as  the  purpose  of  showing  the 
state  of  the  account  as  it  stood  before  the  payment  of  that  sum. 
Ui)on  a  consideration  of  the  cases  that  were  referred  to,  both  in 


160  1849.    H.  L.    2  H.  L.  C.  299— SOI.  [r.r. 

Mathesox  the  Courts  of  Scotland  and  of  this  country,  but  principally  in  the 
Ross,  Courts  of  this  country,  I  find  that  they  often  appear  very  incon- 
sistent with  one  another,  and  they  seem,  in  most  instances,  to  be 
so  little  regulated  by  any  fixed  rule  or  principle,  that  it  would  be 
a  hopeless  task  to  endeavour  to  reconcile  them.  But,  without 
absolutely  reconciling  them,  it  does  seem  to  me  that  from  all  of 
them  one  principle  may  be  extracted,  which  appears  to  have 
influenced  the  minds  of  the  Judges  who  decided  those  cases, 
although,  undoubtedly,  questions  may  be  raised  upon  many  of 
them  as  to  the  mode  in  which  that  principle  is  to  be  applied. 
It  is  obvious  that  there  are  three  descriptions  of  documents  upon 
[  *300  ]  which  this  question  may  be  raised.  *First :  a  mere  simple  dis- 
charge from  an  existing  debt,  which  is,  of  course,  within  the  stamp 
laws.  Second :  papers  in  cases  where  it  becomes  necessary  to 
prove  payment,  not  for  the  purpose  of  showing  a  discharge  as 
between  debtor  and  creditor,  but  for  another  and  a  collateral 
purpose.  I  must  here  remark  that  that  expression  ''collateral 
purpose,"  seems  to  have  been  very  much  misunderstood,  and  to 
have  led  to  a  great  deal  of  conflict  and  confusion  to  be  found  in 
the  cases.  If  you  produce  a  receipt,  not  to  show  the  discharge  of 
a  debtor  by  his  creditor  from  a  particular  demand,  but  for  the 
purpose  of  establishing  some  other  fact  different  from  that  of 
payment  of  the  debt,  you  may  be  said  to  produce  it  for  a  collateral 
purpose.  There  was  a  case  of  this  kind  where  the  paper  was 
produced,  not  for  the  purpose  of  showing  that  rent  had  been  paid 
by  a  tenant,  but  that  the  relation  of  landlord  and  tenant  had 
existed  between  the  parties.  That  was,  no  doubt,  a  fact  quite 
collateral  to  the  fact  of  payment.  But  most  of  the  cases  go  to  show 
this,  that  if,  in  a  particular  instance,  the  matter  to  be  proved  is 
the  payment  of  money,  and  the  payment  is  to  be  proved  by  the 
production  of  a  written  document,  of  an  acknowledgment  of 
payment,  or  what  is  called  a  receipt,  the  Stamp  Acts  immediately 
apply  to  such  document  so  produced,  and  for  such  a  purpose, 
whether  it  is  for  the  direct  purpose  of  proving  payment  as  a  dis- 
charge between  debtor  and  creditor,  or  whether  it  is  for  an  indirect 
and  collateral  purpose,  as  to  show  some  right  in,  or  advantage 
belonging  to,  a  party,  in  consequence  of  such  payment ;  where,  for 
instance,  a  matter  collateral  is  to  be  proved  by  the  proof  of  the  fact 
of  payment,  and  that  fact  of  payment  is  established  by  a  receipt, 
such  a  case  is  clearly  within  the  provisions  of  the  Stamp  Acts. 
[  •301 J       That  however  is  not  the  present  case,  but  this  explanation  *of  the 
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Acts  does,  in  my  mind,  tend  very  much  to  reconcile  many  of  the    Matheson 
eases  which  have  been  referred  to,  and  which,  at  first  sight,  appear        ^^^g^ 
hardly  to  be  reconcileable  with  each  other. 

The  third  class  of  cases  appears  to  me  to  be  that  within  which 
the  present  falls.  Where  the  docament  purports  to  be,  on  the  face 
of  it,  a  receipt,  and  indeed  is  so,  bat  also  purports  to  be  something 
else,  as  in  cases  where  debtor  and  creditor  accounts  appear  set  out 
between  the  parties,  making  a  certain  balance  due,  and  the  paper 
contains  a  receipt  for  the  supposed  balance,  whether  that  balance 
was  paid  in  money  or  only  settled  in  account,  if  the  object  of  the 
parties  is,  not  to  prove  the  fact  of  that  particular  balance  having 
been  paid,  but  merely  to  show  that  the  parties  to  the  account 
acknowledged  the  state  of  the  account  to  have  been  such  and  such 
at  a  particular  moment,  the  paper  may  be  produced  for  this  purpose, 
whether  the  money  has  been  paid  or  not.  Sappose  that  the  account 
stood  without  any  receipt  or  payment,  that  the  balance  existed  bat 
had  not  been  paid,  and  the  parties  had  merely  agreed  to  ascertain 
how  the  account  stood,  or  was  to  be  rendered,  at  a  particular  time, 
and  supposed  that  the  items  of  the  account  thus  rendered  exactly 
balanced  each  other,  then  there  would  be  no  payment,  for  though 
there  might  be  the  signature  of  the  parties  to  the  documents,  there 
I  would  be  nothing  like  a  receipt,  and  consequently  nothing  to  require 
a  stamp.  That  is  exactly  the  present  case,  except  that  here  we 
have  something  added,  which  purports  to  be  a  receipt  for  the 
balance.  But  I  cannot  find  any  argument  for  warranting  the  con- 
clusion that,  because  a  paper  which  purports  to  be  a  receipt  cannot 
be  used  without  a  stamp,  that  paper  cannot  be  used  for  another 
object,  the  purport  of  which  is  ^equally  apparent  on  the  face  of  it,  [  *302  ] 
and  for  which  no  stamp  is  necessary.  I  cannot  find  this  conclusion 
warranted  by  any  language  in  the  Stamp  Acts  or  by  any  authority 
in  the  decided  cases. 

In  this  case  we  have  a  debtor  and  creditor  account,  which  must 
of  course  have  been  taken,  and  which  is  sworn  indeed  to  have  been 
taken,  from  the  books  of  the  parties.  If  one  of  these  parties  had 
signed  a  book  instead  of  signing  a  paper,  acknowledging  the  state 
of  the  accounts,  can  any  one  doubt  that  that  would  have  been 
evidence  against  the  party  signing  it?  The  items  of  payment 
occurring  in  an  account  do  not  require  a  stamp ;  no  one  contends 
that  they  do.  The  acknowledgment  of  the  state  of  the  account  as 
it  stands  in  the  book,  is  the  same  as  it  appears  on  the  face  of  the 
paper  which  is  signed,  and  this  document  thus    made  out,  and 
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Matheson    recognised,  and  acted  upon,  and  signed  by  the  parties,  is  good 
Koss.        evidence  of  the  state  of  the  account,  and  is  tendered  in  evidence  for 
that  purpose,  and  for  that  purpose  only,  and  for  that  purpose  only 
is  admissible. 

Without  attempting  to  go  through  the  various  cases  which  have 
been  referred  to,  it  appears  to  me  that  the  principle  I  have  stated 
will  reconcile  many  of  them  (though  with  respect  to  some,  that 
might  be  a  difficult  task),  as  it  steers  entirely  clear  of  the  Stamp 
Acts,  which  beyond  all  doubt,  it  is  the  duty  of  all  Courts  to  support, 
so  far  as  the  Legislature  intended  they  should  be  supported,  but 
which  all  Courts  must  be  anxious  not  to  stretch  beyond  proper 
limits,  so  as  to  exclude  evidence  which  justice  to  the  parties  requires 
should  be  admitted.  It  does  not  appear  to  me  that  we  shall  at  all 
infringe  upon  the  intentions  of  the  Legislature,  as  declared  in  the 
provisions  of  the  Stamp  Acts,  if  we  hold  the  document  in  this  case 
[  *303  ]  to  be  admissible  in  evidence,  so  far  as  relates  *simply  to  the  state- 
ment of  an  account,  and  so  far  as  it  is  not  produced  for  the  purpose 
of  proving  the  receipt  of  money.  I  am  therefore  of  opinion  that 
the  paper  was  properly  received  in  evidence  at  the  trial,  and  that 
the  Second  Division  of  the  Court  of  Session  erred  in  rejecting  it. 

Lord  Bbouoham  : 

I  am  of  the  same  opinion.  It  is  undoubtedly  the  duty  of  all 
Courts  to  protect  the  revenue,  and  to  see  that  the  intentions  of  the 
Legislature,  in  that,  as  in  other  matters,  are  carried  into  effect. 
But  it  is  not  the  duty  of  the  Courts  to  strain  the  construction  of 
these  Stamp  Acts,  and,  without  regarding  what  was  the  real  object 
of  the  Legislature,  to  extend  their  provisions,  and  so  to  deprive 
parties  of  the  means  of  evidence,  by  which  they  might  maintain, 
on  the  one  side  or  on  the  other,  their  lawful  contentions  before 
courts  of  justice.  To  do  so  would  be  to  make  the  Courts  instru- 
mental, not  only  in  inflicting  injustice,  but  in  levying  many  duties 
which  were  not  intended  to  be  imposed  upon  the  subject,  and  would 
be  adding  a  grievance  to  the  grievances  which,  I  am  much  afraid, 
we  must  admit  that  all  taxes  naturally  occasion,  be  they  ever  so 
closely  kept  to  their  original  intention,  and  be  the  law  which 
imposes  them  ever  so  considerately  or  mildly  administered.  This 
being  the  rule,  that  we  ought  only  to  effectuate  the  intention  of  the 
Legislature,  and  not  to  strain  it,  giving  a  larger  scope  to  what  is 
enacted  than  the  Legislature  intended  should  be  given ;  this,  I  say, 
being  the  general  rule,  we  come  to  consider  whether  the  decision  of 
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the  Court  below,  in  the  present  case,  has  not  gone  to  the  outside  of    matheson 

that  rule,  and  imposed  the  obligation  of  putting  a  stamp  upon  a        ^q^ 

paper  not  wanted  to  be  used  as  a  receipt,  but  wanted  *for  another       [  *304  ] 

and  an  entirely  diflFerent  purpose.     I  have  looked  very  carefully,  as 

my  noble  and  learned  friend  near  me  has  done,  into  the  different 

cases  which  have  been  cited  in  the  argument  here,  and  which  were 

cited,  and,  1  must  say,  diligently  and  carefully  examined,  in  the 

Court  below  ;  and  I  have  found  it  absolutely  hopeless  to  attempt 

to  reconcile  all  of  them.      Some  of  these  cases  are   only  Nisi 

Prius  cases,  such  for  instance  as  Kex  v.  Uall{\),  tried  before  Mr. 

Justice  Bayley,  and  Brookes  v.  Davies  (2),  tried  before  Lord  Wynford, 

and  Tebbutt  v.  Ambler  (3),  tried  before  Lord  Denman ;  while  others, 

such  as  Harne  v.  Redfeai'n{4,),  Hex  v.  The  Inliabitants  of  Castle- 

morion  {5),  and   Hawkins  v.   Wa)re{e),  and   Jardine   v.  Payne  {7)9 

and  Goodyear  v.  Simpson  (s)  were  decided  in  Banc.     Now  all  these 

cases  I  have  carefully  examined,  and  1  have  found  it  impossible 

altogether  to  reconcile  them ;  but  I  agree  with  my  noble  and  learned 

friend,  that  the  rule  which  we  are  disposed  to  follow  in  this  case, 

will  go,  as  nearly  as  circumstances  will  permit,  to  effect  that  object. 

The  rale  I  take  to  be  this :  that  where  a  paper  is  used  for  the  purpose 

of  proving  the  receipt  of  money  in  any  way,  it  requires  a  stamp, 

and  when  it  is  said  that  if  it  is  used  for  a  collateral  purpose,  it  may 

be  given  in  evidence  without  a  stamp,  that  argument  must  be  taken 

with  the  restriction  which  I  now  put  upon  it,  for  if  it  is  sought  to 

be  used  as  evidence  of  the  payment  of  money  in  any  way,  it  is  a 

receipt,  and  is  used  as  a  receipt,  and  therefore  requires  a  receipt 

stamp  before  it  can  be  so  *used.     Some  of  the  cases  therefore  which       [  *305  j 

state,  as  an  exception  to  the  rule,  the  use  of  a  receipt  for  a  collateral 

purpose,  in  which  case  they  say  it  does  not  require  a  stamp,  must  be 

considered  as  stating  the  matter  in  a  very  vague,  if  not  unintelligible 

way,  because  it  may  be  for  a  collateral  purpose,  and  yet  if  the 

paper  is  used  in  a  way  to  confer  on  the  party  producing  it  a  benefit 

on  account  of  the  proof  of  payment  of  money, — a  benefit  mixed 

up  with  the  receipt  or  payment   of  money,  so  that  upon   the 

whole  the  receipt  of  money  is  the  matter  for  which,  or  in  respect 

of  which,  or  connected  with  which,  the  paper  is  used,  it  requires, 

past  all  doubt,  a  stamp ;  because  it  is,  in  one  way  or  another,  used 

as  a  receipt.    But  the  same  document,  used  for  a  totally  different 

(1)  3  Stark.  67.  (5)  22  B.  E.  493  (3  B.  &  Aid.  588). 

(2)  2  Car.  &  P.  186.  (6)  3  B.  &  C.  690. 

(3)  9  Car.  &  P.  60.  (7)  1  B.  &  Ad.  663. 

(4)  4  Bing.  N.  C.  433.  (8)  15  L.J.  Ex.  191 ;  15  M.  & W.  16. 

11—3 


164  1849.     H.  L.    2  H.  L.  C.  305—806.  [r.r. 

MATHBsoir    purpose,  is  not  to  be  regarded  as  a  receipt.    It  is  not  then  used  as  a 
Rosa        receipt,  and  conseqaently  need  not,  as  a  condition  precedent  to 
being  admitted  in  evidence,  bear  a  stamp  apon  it.     Suppose  an 
account  is  produced,  in  which  there  are,  on  the  one  side,  payments 
made  by  the  party  tendering  it,  and,  on  the  other,  debits  to  him, 
and  in  like  manner  credits  and  debits  in  the  account  of  the  other 
party,  is  it  to  be  said  that  that  account  must  have  a  receipt  stamp 
to  every  one  enlry  of  payment  ?    Most  certainly  not.     Then  suppose 
the  balance  of  the  whole  of  this  account  to  be  stated  at  the  end, 
that  balance  being  made  out  by  comparing  the  right  and  left  hand 
sides  together,  it  is  not  to  be  said,  because  the  account  states  a 
balance  against  one  party  and  in  favour  of  the  other,  that  is,  so  far 
as  the  latter  is  concerned,  an  acknowledgment  of  the  receipt  of  all 
the  money  short  of  the  balance,  such  as  requires  a  stamp,  nor,  if 
the  debit  and  credit  side  tally  exactly  with  each  other,  so  that  there 
[  *306  ]      is  no  balance,  there  being  yet  many  entries  *of  payment  on  each 
side  of  the  account,  can  it  be  contended  that   such  an  account 
would  require  a  stamp  for  each  of  the  entries  of  payment.     One 
test  whether  such  a  paper  as  was  produced  in  this  case  is  used  as  a 
receipt  or  not,  is  this :  would  not  the  paper,  as  a  statement  of 
account  between  the  parties,  have  been  a  perfectly  good  document 
to  prove  the  case  ?    If  so,  was  it  made  to  that  extent  less  so  by  the 
fact  of  having  something  else  added  to  it  ?    Suppose  you  had,  with 
a  pair  of  scissors,  cut  off  the  receipt  altogether, — cut  off  the  receipt 
and  the  names, — most  undoubtedly  it  would  have  been  admissible. 
Well  then,  here,  though  the  receipt  was  produced,  it  was  not  used 
as  a  receipt,  but  for  another  and  an  entirely  different  purpose, — for 
a  purpose  which,  as  a  statement  of  account  between  the  parties,  was 
a  perfectly  lawful  purpose.    If  then  it  was  not  used  as  a  receipt,  a 
stamp  was  not  necessary  to  render  it  admissible.     On  the  whole, 
therefore,  I  am  of  opinion,  though  reluctantly,  as  the  case  was  very 
carefully  considered  in  the  Court  below,  that  this  judgment  must 
be  reversed. 

LoBD  Campbell  : 

With  respect  to  this  question  of  evidence,  my  opinion  is,  that  if 
a  document,  purporting  to  be  a  receipt,  but  unstamped,  is  offered 
in  evidence  during  a  trial,  if  it  would  be  evidence  when  stamped  as 
a  receipt  to  establish  any  point  that  is  litigated  between  the  parties, 
it  cannot  be  received  for  a  collateral  purpose,  merely  because  of  the 
party's  saying,  ''  I  offer  it  for  a  collateral  purpose  only,  so  you  must 
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take  the  receipt  part  as  not  written."    I  think  that  you  cannot,  in   Mathkson 

that  manner,  abstract  a  part  of  the  document,  and  give  the  rest  in        r<J^, 

evidence.     The  criterion,  therefore,  seems  to  me  to  be,  not  whether 

the  party  seeks  to  make  use  of  it  as  a  receipt,  but  whether  it  can  be 

made  use  of  to  ♦settle  any  question  of  payment  of  credit  or  debit,       I  ♦307  ] 

litigated  between  the  parties ;  and,  in  this  case,  had  this  sum  of 

682.  9«.  4d.  been  in  dispute,  I  should   have    thought    that    this 

document  would  not  have  been   receivable   in   evidence  for  any 

collateral  purpose.     Just  observe  the  danger  that  would  arise  from 

holding  the  reverse.     Can  a  Judge  say  to  the  jurymen,  "  You  are 

to  discharge  from  your  mind  every  thing  that,  on  the  face  of  the 

paper,  applies  to  the  receipt  of  money ;  it  is  not  upon  stamped 

paper,  and  it  is  not  therefore    legally    in   evidence,  although,  if 

stamped,  it  would  have  decided  the  controversy  between  the  parties : 

but  you  may  look  at  the  other  part  of  the  paper,  and  that  other 

part  you  must  apply  to  another  and  a  collateral  purpose?"    It 

would  be  found  difficult  to  adopt  such  a  course,  and  dangerous  to 

rely  on  its  success.    I  find  no  case  that  has  gone  so  far  as  to  lay 

down  a  doctrine  of  that  kind ;  because,  although  the  language  of 

the  Judges  is,  that  the  paper  may  be  given    in   evidence  for  a 

collateral  purpose,  still,  upon  carefully  examining  the  various  cases 

that  have  been  cited,  and  in  which  the  expression  has  been  employed, 

it  will  appear  that  in  none  of  them  could  the  paper  have  been  used 

to  prove  any  issue  of  debit  or  credit  of  a  particular  sum  that  had 

been  taken  between  the  parties.    In  the  present  case  it  was  wholly 

useless  for  such  a  purpose. 

I  think  therefore,  and  I  am  very  glad  to  think  so,  that,  consis- 
tently with  the  notions  I  have  always  entertained,  and  consistently 
with  the  principles  to  be  deduced  from  decided  cases,  this  paper  is 
admissible  in  evidence,  because  it  does  not  prove  or  tend  to  prove 
any  issue  as  to  the  payment  of  a  particular  sum  raised  between 
these  parties.  It  is  quite  clear  that  the  justice  of  the  case  requires 
its  admission,  and  I  should  therefore  have  ^deeply  regretted  to  feel  [  ♦hos  ] 
myself  under  the  necessity  of  saying  that  it  ought  not  to  be  admitted. 
The  learned  Judge  who  presided  at  the  trial  states  the  question  on 
the  objection  to  the  admissibility  of  the  paper  in  these  terms:  ''  On 
the  part  of  the  defenders  it  was  contended,  that  as  the  payment  of 
the  particular  sum  of  681.  ds.  Ad.  had  been  admitted,  and  as  that  sum 
was  not  included  in  the  demand  made,  the  paper  in  question  was  in 
no  sense  whatever  used  to  instruct  payment  of  that  sum,  the  pay- 
ment of  that  sum  not  being  a  matter  in  dispute  between  the  parties." 
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Upon  this  statement  I  come  to  this  conclusion,  that  the  payment 
of  that  sum  was  wholly  immaterial ;  that  it  was  not  in  question 
between  the  parties;  and  therefore,  that  if  the  receipt  had  been 
stamped,  it  would  not  have  been  available  as  a  receipt.  That  being 
the  case,  it  comes  within  the  principle  which  I  have  before  stated, 
and  which  I  believe  to  be  the  sound  one,  that  as  it  would  have  been 
of  no  benefit  as  a  receipt  if  stamped,  it  may  be,  though  unstamped, 
received  in  evidence.  This  removes  the  case  from  what  seems  to 
me  the  dangerous  ground  of  resting  its  admissibility  on  the  party's 
assertion  that  he  produces  it  for  a  collateral  purpose. 

Under  these  circumstances,  I  quite  concur  as  to  what  ought  to 
be  the  result  of  this  appeal.  I  think  that  this  document,  although 
it  contains  a  receipt  for  this  sum,  the  balance  of  682.  9^.  4d.,  as  it 
could  not,  even  if  stamped,  have  been  used  for  any  purpose  respect- 
ing the  payment  of  that  sum,  ought  to  have  been  received  for  the 
collateral  and  wholly  distinct  purpose  of  identifying  the  statement 
of  the  accounts  made  at  a  certain  period  of  time  between  these 
parties. 


Interlocutor  reversed,  and  verdict  in  the  Court  below  ordered  to 
be  entered  up  for  the  appellants. 


1849. 
March  13,  20. 

Lord 

COTTBNHAM, 
L.C. 

Lord 
Brouqham. 

Lord 
Campbell. 
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M'EWAN  V.   SMITH  and  Others  (I). 

(2  H.  L.  C.  309—330 ;  8.  C.  13  Jur.  265.) 

The  giving  of  a  delivery  order  does  not,  without  some  positive  act  done 
under  it,  operate  as  a  constructive  delivery  of  the  goods  to  which  it  relates, 
nor  deprive  the  owner  of  the  goods,  who  gave  it,  of  his  right  of  lien  for 
their  price,  even  as  against  the  claims  of  a  third  person  who  has  bond  fide 
purchased  them  from  the  original  vendee  (2). 

S.,  the  owner  of  sugars,  sold  them  to  B.,  to  whom  he  gave  a  delivery 
order  addressed  to  his  agent  A.,  and  took  a  bill  of  exchange  in  payment  of 
the  price.  B.  sold  the  sugars  to  M.,  and  transferred  to  him  the  delivery 
order.  The  sugars  were  in  the  warehouse  of  L.,  in  whose  books  they  were 
entered  as  received  by  him  **  from  A.,  on  account  of  S."  The  sugars  were 
weighed  and  invoiced  by  A.  upon  the  order  of  S.  Neither  B.  nor  M.  took 
any  steps  to  act  on  the  delivery  order,  till  a  rumour  arose  of  B.*6  insolvency, 
when  M.  presented  the  order  to  A.,  and  received  from  him  a  fresh  order, 
addressed  to  L.,  the   warehouse   keeper.     Before  the  sugars   could  be 


(1)  Cited  in  Cole  v.  North-Western 
Bank  (1875)  L.  R.  10  C.  P.  354,  373, 
44  L.  J.  0.  P.  233.— A.  0. 

(2)  The  law  on  this  point  was 
altered  by  s.  5  of  the  Factors  Act, 
1877  (40  &  41  Vict.  c.  39):  see  now 


Factors  Act,  1889  (52  &  53Tict.  c.  45), 
s.  10,  Factors  (Scotland)  Act,  1890 
(53  &  54  Vict.  c.  40),  8.  1,  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
8.  47.— A.  C. 
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actually  delivered  under  this  order,  A.  removed  them,  under  the  direction      M'Ewak 
of  8. :  ». 

Held,  affirming  the  judgment  of  the  Court  below,  that  the  possession  of        Smith. 
the  goods  had  never  been  changed,  and  that  S.  might  still  enforce  upon 
them  his  lien  as  vendor. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session,  in 
a  suit  ill  which  the  appellants  had  claimed  possession  of  forty-two 
hogsheads  of  sugars,  under  the  following  circumstances:  The 
sugars  in  question  were  originally  the  property  of  the  respondents 
who  had  imported  them.  James  Alexander  acted,  at  Greenock,  as 
*the  agent  for  the  respondents.  On  the  sugars  arriving  there,  in  [  *3io  ] 
July,  1843,  he  put  them  into  a  bonded  warehouse  belonging  to 
Messrs.  Little  &  Co.,  where  they  were  entered  as  "received  from 
James  Alexander  for  J.  and  A.  Smith."  The  respondents  after- 
wards entered  into  a  contract  for  the  sale  of  these  sugars  to  Messrs. 
James  Bowie  &  Co.,  and  gave  them  the  usual  delivery  order  in 
these  terms,  addressed  to  Mr.  Alexander,  their  agent :  "  Glasgow, 
15  Aug.  1843.  You  will  please  deliver  to  the  order  of  Messrs.  James 
Bowie  &  Co.,  the  under-noted  42  hhds.  of  sugar,  ex  St.  Mary^  from 
Jamaica,  in  bond."  The  contract  for  sale  was  alleged  to  have  been 
at  first  for  cash,  with  an  allowance  of  two  per  cent,  discount,  but 
afterwards  the  respondents  consented  to  take  a  bill  at  four  months. 
On  the  15th  of  September,  1843,  Messrs.  Smith  wrote  to  Alexander, 
"  we  will  thank  you  to  weigh  over  the  forty-two  hogsheads  of  sugar, 
ex  St.  Mary,  sold  to  Messrs.  James  Bowie  &  Co.,  15th  ult.,"  to 
which  Mr.  Alexander  answered,  ''  Messrs.  J.  Bowie  &  Co.'s  agent 
has  got  no  order  of  delivery  yet  for  the  forty-two  hogsheads  of  sugar, 
and  cannot  receive  them ;  it  would  be  as  well  for  you  to  let  these 
gentlemen  know,  that  I  will  weigh  them  over  on  Monday  or  Tues- 
day." On  the  18th  of  September,  Smith  &  Co.  wrote  to  Alexander, 
acknowledging  this  letter,  and  saying,  "  Bowie  &  Co.  promised  to 
forward  order  of  delivery  for  the  forty-two  hogsheads  of  sugar  to 
their  agent  at  Greenock,  on  Saturday,  and  we  hope  they  are  by 
this  time  weighed  over,  as  we  are  anxious  to  forward  account 
sales  as  soon  as  possible."  On  the  19th  of  September, 
Alexander  wrote  to  say,  "  I  enclose  weights  of  the  forty-two 
hogsheads  of  sugar,  Messrs.  Bowie  &  Co.'s  agent  having  no  word 
about  them,"  and  together  with  this  letter  he  sent  his  own  account 
for  *money  paid  for  warehouse  rent,  and  likewise  his  delivery  [  •311  ] 
charges.  The  weight  note  in  this  letter  was  headed,  '^  Weights 
of  forty-two  hhds.  of  sugar,  ex  St.  Mary,  Jamaica,  delivered 
Messrs.  James  Bowie  &  Co.,  per  order,   15th  Aug.  1843."    The 
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M'EwAN  respondents,  on  this  weight,  made  out  their  invoice  to  Bowie  &  Co., 
Smith.  which  invoice  was  however  dated  as  of  the  15th  of  August,  the  day 
of  the  sale.  On  the  25th  of  September,  the  appellants,  to  whom 
Bowie  &  Go.  had  in  the  meantime  sold  the  sugars,  sent  to  the  office 
of  Alexander,  and  produced  the  original  delivery  order  of  the  respon- 
dents, which  had  been  given  by  the  respondents  to  Bowie  &  Co., 
and  by  Bowie  &  Go.  transferred  to  the  appellants,  and  which  had 
been  expected  by  Alexander  as  his  authority  for  weighing  the  sugars. 
The  respondents  then  received  from  Mr.  Alexander's  clerk  the  follow- 
ing note  :  "Delivered  to  the  order  of  Messrs.  W.  M'Ewan  &  Sons, 
this  date,  forty-two  hogsheads  of  sugar,  ex  St.  Mary.  James 
Alexander,  per  J.  Adams." 

The  respondents  about  this  time  heard  that  Bowie  &  Go.  were  in 
difficulties,  and  thereon  wrote,  upon  the  26th  of  September,  to 
Alexander,  in  the  following  terms :  "I  have  just  heard  of  Bowie  & 
Go.'s  failure.  Take  immediate  steps  to  secure  our  forty-two 
hogsheads  of  sugar,  ex  St.  Mary,  lately  sold  them,  if  they  are  still 
in  the  warehouse ;  take  a  man  of  business  with  you  to  attend  to 
this  without  delay."  In  fact,  although  the  note  given  by 
Alexander's  clerk  contained  the  word  ''  delivered,"  the  sugars  bad 
not  been  removed  from  the  bonded  warehouse  of  Messrs.  Little, 
and  there  was  some  doubt  whether  the  word  had  not  been 
originally  written  ''deliver,"  and  the  last  two  letters  added 
afterwards.  Alexander,  upon  the  receipt  of  this  note  from  the 
[  *312  ]  respondents,  ^removed  the  sugars  from  Messrs.  Little's  to  Messrs. 
Kerr's  warehouse,  and,  on  the  26th  of  September,  wrote  to  the 
respondents  the  following  letter  :  ''  I  have  got  all  the  papers  passed 
through  the  Gustom-house  for  transferring  the  forty-two  hogsheads 
of  sugar,  ex  St.  Mary,  and  they  will  be  removed  immediately  after 
10  o'clock  to-morrow.  They  appear  now  in  the  Gustom-house 
books  as  removed.  I  will  attend  to  your  instructions  regarding 
these  sugars,  and  I  will  take  care  in  the  meantime  that  no  person 
has  anything  to  do  with  them."  On  the  morning  of  the  27th  of 
September  the  actual  removal  took  place,  and  with  the  sugars 
Alexander  wrote  the  following  note  to  Kerr :  "  I  have  put  into  your 
warehouse  this  day,  on  account  of  Messrs.  J.  and  A.  Smith  &  Co., 
Glasgow,  forty-two  hhds.  of  sugar,  ex  St.  Mai^,  and  I  request  you 
will  not  deliver  them  to  any  one  without  my  order  as  agent  for 
these  gentlemen."  The  authority  to  remove  was  obtained  from 
the  Gustom-house  by  Alexander,  in  his  own  name  alone,  and  the 
entry  of  the  sugars  in  the. books  of  the  new  warehouse  was  in  the 
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same  form.     On  the  27th  of  September  he  wrote  to  the  appellants     M'Ewan 
the  following  account  of  the  transaction  :  Smith. 

''  The  forty-two  hogsheads  sagar  have  been  removed  to  another 
warehouse,  and  I  have  intimated  to  the  proprietor  of  said  warehouse 
that  he  is  to  hold  them  to  your  order. 

"  The  order  for  these  sugars  was  presented  on  the  evening  of 
the  25th  inst.,  in  the  usual  way ;  but  the  young  man  that  came 
with  it  from  the  agents  of  Messrs.  William  M'Ewan,  Sons  &  Co., 
said  that  he  wished  them  put  in  my  books  as  delivered  to  these 
gentlemen;  and  from  the  order  of  delivery  being  transferred  to 
them,  my  young  man  (for  I  was  not  ^within  at  the  time)  noted  in  [  *3i3  ] 
the  little  book  in  which  the  weights  are  taken  when  weighing  over, 
'delivered  to  Messrs.  William  M'Ewan,  Sons  &  Co.,  per  order  of 
25th  September,  1843,'  and  at  their  request  he  gave  them  a  slip  of 
paper  to  this  effect : 

"  *  Grbbnock,  26th  September,  1843. 

" '  Delivered  to  Messrs.  William  M'Ewan,  Sons  &  Co.,  this 
date, 

"'W 
<<  t  WH  12 

42  hhds.  sugar,  ex  St.  Mary,  from  Jamaica. 

"  '  P.  Jambs  Alexandbb, 
"  *  John  Adams.' 
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"  This  was  done  without  any  thought  that  any  thing  was  wrong, 
although  it  is  not  the  custom  in  transfer  orders  to  ask  such  a  thing 
to  be  done  ;  but  they  neither  intimated  to  any  officer  of  Customs, 
nor  to  the  agent  for  the  warehouse,  that  they  wished  them 
transferred  or  stopped  in  any  way ;  and  this  was  done  in  your 
behalf  as  soon  as  I  received  your  letter,  which  was  about  half-past 
eleven,  first,  verbally,  and  then  by  letter  to  Custom-house  officers 
and  warehouse  agent;  and  in  the  regular  import  book  which  I 
keep,  where  all  the  purchasers'  names  are  marked,  they  are 
neither  marked  off  to  one  party  nor  another,  with  the  exception  of 
the  first  ten  hogsheads  to  Bowie  &  Co.,  my  young  man  being 
just  in  the  act  of  marking  them  off  when  your  letter  came.  I 
will  be  very  glad  if  I  can  give  you  any  further  explanation  in 
this  matter." 

On  the  29th  September  the  appellants  presented  in  the  usual 
form  a  petition  to  the  Sheriff  of  Renfrewshire,  in  which,  according 
to  the  Scotch  form,  Alexander  was  joined  with  Smith  &  Co.  as  a 
defender,  praying  that  the  sugars  might  be  ordered  to  be  restored 
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M'EwAN      *to  them.    The  caase  was  heard  in  the  Sheriff's  Court,  and  the 

SsHTH.      fi^A^  decree  of  that  Court  was,  "  that  in  respect  that  the  sugars  in 

[  *3H  ]     question  had  never  come  into  the  possession  of  M'Ewan  &  Co.  by 

deUvery,  either  actual  or  constructive,  the  petition  was  dismissed, 

with  costs." 

This  decree  was  duly  removed  into  the  Court  of  Session,  where 

the  judgment  of  the  sheriff  was,  first,  by  an  interlocutor  of  the 

.Lord  Ordinary  Wood,  and  afterwards  by  the  opinions  of  all  the 

Judges  '(except    Lords    Cunninohamb,    Moncreiff,    and    Ivory), 

affirmed,  and  a  decree  made  accordingly. 

The  present  appeal  was  brought  against  that  decree. 

Mr.  Turner  and  Mr.  Anderson^  for  the  appellants : 

The  judgment  of  the  Court  below  proceeded  upon  the  provisions 
of  the  5  &  6  Vict.  c.  89,  s.  1  (i),  which  was  passed  to  amend  and 
render  effectual  the  6  Geo.  IV.  c.  94,  s.  12  (i),  on  the  construction  of 
•  which  some  discussion  had  arisen  in  the  Courts  in  England  (2).  It 
was  the  intention  of  these  statutes  to  give  an  absolute  right  of 
possession,  and  a  power  to  dispose  of  goods  to  parties  who  were 
only  in  the  apparent  possession  of  such  goods,  being  merely 
entrusted  with  them  as  agents  for  the  original  owners.  This 
intention  of  the  Legislature  is  fully  expressed  in  the  preamble  of 
[  ♦SIB  1       the  statute  of  the  5  &  6  Vict.  (3).    Here  the  letter  of  the  ♦ISth  of 

(1)  Repealed  by  Factors  Act,  1889  sale,  be  in  like  manner  bound  by  any 
(52  &  53  Vict.  c.  45),  s.  14,  and  sch.,  contract  or  agreement  of  pledge  or 
and  Factors  (Scotland)  Act,  1890  lien  for  any  advances  hotu%  fide  made 
(53  &  54  Vict.  c.  40),  s.  1. — A.  0.  on  the  security  thereof: "    and  then, 

(2)  See  Ilatfeild  v.  PhillipSf  12  reciting  that  much  litigation  had  arisen 
CI.  &  Fin.  343.  on  the  construction  of  the  recited  Act, 

(3)  Which,  after  reciting  the  6  it  provides  that,  "  from  and  after  the 
Geo.  IV.  c.  94,  says,  **  And  whereas  passing  of  this  Act,  any  agent  who 
advances  on  the  security  of  goods  and  shall  thereafter  be  entrusted  with  the 
merchandize  have  become  a  usual  and  possession  of  goods,  or  of  the  docu- 
ordinary  course  of  business,  and  it  is  ments  of  title  to  goods,  shall  be 
expedient  and  necossaiy  that  reason-  deemed  and  taken  to  be  the  owner  of 
able  and  safe  facilities  should  be  such  goods  and  documents,  so  far  as 
afforded  thereto,  and  that  the  same  to  give  validity  to  any  contract  or 
protection  and  validity  should  be  agreement  by  way  of  pledge,  lien,  or 
extended  to  bond  fide  advances  upon  security  bond  fide  made  by  any  person 
goods  and  merchandize  as  by  the  said  with  such  agent  so  entnisted  as  afore- 
recited  Act  is  given  to  sales,  and  that  said,  as  well  for  any  original  loan, 
owners  entrusting  agents  with  the  advance,  or  payment  made  upon  the 
possession  of  goods  and  merchandize,  security  of  such  goods  or  documents, 
or  of  documents  of  title  thereto,  should  as  also  for  any  further  or  continuing 
in  all  cases  where  such  owners  by  the  advance  in  respect  thereof ;  and  such 
said  recited  Act  or  otherwise  would  be  contract  or  agreement  shall  be  binding 
bound  by  a  contract  or  agreement  of  upon  and  good  against  the  owner  of 
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August  gave  to  Alexander  a  complete  right  of  dealing  with  the      m*Ewan 

goods,  and  fully  entrusted  him  with    them,   according    to    the       smith. 

intention  of  the  statute.     Nay,  more;  Bowie  &  Go.  became,  and 

were  by  that  letter  declared  to  be,  the  owners  of  the  goods,  for 

Alexander  was  directed  to  deliver  the  goods  to  them.     If  so,  their 

title  to  possession  was  complete  from  that  time.     Then  comes  the 

question  whether   they  did  not   obtain    at  least  a  constructive 

possession  of  the  goods.     The  answer  to  that  question  must  be  in    • 

the  aflirmative.     The  goods  were  lying  in  the  bonded  warehouse 

of  Little  &  Ck).,  in  the  name  of  Alexander.    It  is  true  that  the 

entry  in  Messrs.  Little's  books  was  "  Alexander  ♦for  Smith,"  but      [  ♦^le  ] 

that  recognition  of  him  as  agent  only  brings  him  within  the  last 

words  of  the  provision  in  the  statutes.    He  was  entrusted  with  the 

goods,  and  had  the  goods  and  the  title  to  them  in  his  possession. 

The  order  to   him  was  in  substance  a  delivery  order,  and  the 

most  positive  recognition  of  the  absolute  title  of  Bowie  &  Go.  to 

these  goods  was  furnished  by  Smith  &  Co.,  not  only  by  the  note- 

of  the  15th  of  September,  but  by  the  invoice    they  afterwards 

furnished,  which  they  dated  back  to  the  15th  of  August,  and  in 

which  they  described  the  sugar  as  "delivered  to  Bowie  &  Co," 

Up  to  this  time  Messrs.  Bowie  &  Co.  had  not  actively  enforced 

their  rights,  but  on  the  25th  of   September,  the  appellants,  to 

whom  they  had  sold  the  sugars,  and  to  whom  they  had  transferred 

the  delivery   order,  gave  a  notice    to  Alexander,   which    notice 

operated  as  a  completion  of  the  transfer,  if  any  such  completion 

had  been  necessary.     It  may  be  admitted  that  Alexander  had  a 

lien  on  the  sugars  for  the  rent  he  had  paid  for  them,  and  for  his 

commission,  but  that  lien  was  good  only  as  against  his  employers, 

and  not  as  against  third  parties.     Nor  were  the  sugars  attempted 

to  be  detained  under  pretence  of  this  lien.     Alexander  did  not 

claim  any  right  over  the  sugars  in  virtue  of  the  debts  due  to  him ; 

he  made  no  objection  on  that  account  to  complete  the  delivery  by 

the  transfer  order  of  the  25th  of  September.     He  did  not  claim 

a  lien  as  against  any  one,  not  even  as  against  the  respondents ;  for 

on  their  order  he  at  once  removed  the  sugars  from  Little's  to  Kerr's 

warehouse.     If  he  did  not  claim  a  lien  as  against  them,  he  could 

not  claim  it  as  against  others  on  their  account.    Any  difficulty  on. 

account  of  his  lien  is  therefore  out  of  the  case.     If  Smith  &  Co. 

ench  goods,  and  aU  other  persons  hen  may  have  had  notice  that  the 
interested  therein,  notwithstanding  person  with  whom  such  contract  or 
any  person  claiming  such  pledge  or      agreement  is  made  is  only  an  agent.'' 
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M'EwAK  had,  by  what  they  had  previously  *done,  lost  all  right  over  these 
Smith.  sugars,  they  ought  to  be  restored  to  the  appellants  to  whom  that 
[  •SI?  ]      right  had  been  lawfully  and  validly  transferred. 

The  facts  here  are  at  least  as  strong  as  those  in  the  cases  of 
Hawes  v.  Watson  (i)  and  Grawshay  v.  Thmtiton^^),  in  each  of  which 
an  acknowledgment  of  title  being  once  made  to  third  parties,  was 
held  conclusive  in  their  favour  as  against  those  who  made  it.  Here 
that  acknowledgment  was  made  by  Alexander,  and  by  Smith  &  Co. 
themselves,  and  they  have  not  now  any  right  to  stop  the  goods 
which,  in  virtue  of  what  they  themselves  did,  have  become  the 
property  of  the  appellants.  Here  too  the  delivery  order  was  given 
by  the  respondents  themselves,  and  is  consequently  conclusive 
against  them  :  Pickei'ing  v.  Busk  (3).  In  Dixon  v.  Yates  (4),  which 
will  perhaps  be  cited  on  the  other  side,  the  vendor  had  not  given 
any  delivery  order,  but  merely  an  invoice  of  the  goods,  which 
remained  in  the  vendor's  warehouse,  and  the  possession  of  which 
could  not  lawfully  be  changed  without  such  an  order  being  given 
and  acted  on.  That  case  is  therefore  inapplicable  to  the  present. 
In  Towrdey  v.  Crump  (5)  a  delivery  order  was  given,  but  was  never 
acted  on,  and  the  question  there  arose  between  the  original  vendor 
and  the  assignees  of  the  vendee,  so  that  no  interests  of  third  parties 
were  concerned. 

A  delivery  order,  acknowledged  by  the  warehouseman,  operates 
as  a  complete  transfer  of  the  property  mentioned  in  it,  at  least  as 
between  a  warehouseman  and  a  third  party:  Wliitehouse  v.  Fi'ost{e), 
[  ♦318  ]  Hun-y  V.  ^Mangles  (7),  Harman  v.  Anderson  (8),  Stonard  v.  Dunkin  (9), 
Hammond  v.  Anderson  (lo).  Here  the  delivery  order  had  been 
sufficiently  acted  on  to  bring  this  case  within  the  principle  of 
those  now  cited;  for  Alexander  stood  in  the  place  of  the  ware- 
houseman, and  his  note  of  the  25th  of  September  was,  in  substance, 
a  delivery  of  the  goods. 

The  Attorney 'General  and  Mr.  Blackburn  for  the  respondents : 

This  case  is  not  at  all  affected  by  the  statutes  6  Geo.  lY.  c.  94  (ii), 
and  5  &  6  Vict.  c.  39  (ii),  which  apply  only  to  the  cases  of  factors 

(1)  26  R.  B.  448  (2  B.  &  C.  540).  (9)  11  R  K  724  (2  Camp.  344). 

(2)  2  My.  &  Cr.  1.  (10)  8  B.  E.  763  (1  Bob.  &  P.  N.  B. 

(3)  13  B.  R  364  (15  East,  38).  69). 

(4)  39  B.  B.  489  (5  B.  &  Ad.  313).  (11)  Bepealed  by  Factors  Act,  1889 
(6)  43  B.  B.  300  (4  Ad.  &  El.  58).  (52  &  53  Vict.  c.  45),  s.  14,  and  sch.,  and 

(6)  11  R  B.  491  (12  East,  614).  Factors  (Scotland)  Act,  1890  (53  &  54 

(7)  10  B.  B.  727  (1  Camp.  452).  Vict,  c  40).  s.  1.— A.  0. 
.(8)  11  B.  R  706  (2  Camp.  243). 
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and  agents.  Bowie  &  Go.  were  neither  factors  nor  agents,  nor,  if  M'Ewak 
Alexander  could  be  conceived  to  bear  that  character,  had  their  smith. 
dealings  been  with  him  as  such.  They  and  the  appellants  were 
principals  dealing  with  his  principals,  and  all  that  he  did  was  what 
a  mere  clerk  of  the  principals,  resident  on  the  spot,  might  have 
done.  This  distinction  runs  throughout  the  case,  and  makes  many 
of  the  arguments  on  the  other  side  inapplicable. 

There  certainly  was  no  actual  delivery  of  the  property,  nor  can 
it  be  truly  said  that  there  was  a  constructive  delivery  of  it  to  the 
appellants.  A  delivery  order  does  not  alter  the  property,  if  any- 
thing, beyond  the  mere  act  of  delivery,  remains  to  be  done  after  it 
has  been  given.  Here  the  weighing  of  the  goods  had  not  taken 
place  at  the  date  of  the  first  delivery  order,  and  the  necessity  to  do 
that  act  prevented  the  delivery  order  from  having  the  effect  of  an 
actual  transfer  of  the  goods.  [They  cited  Busk  v.  Davis  (i).  Withers 
V.  Lyu{2),  Jenkyns  v.  Usbome  (3),  and  Akerman  v.  Humphrey  {4,).] 

Then,  has  there  been  any  constructive  taking  of  possession  ?  [  sao  ] 
There  has  been  none.  A  mere  formal  act  will  not,  under  such 
circumstances,  amount  to  a  taking  of  possession;  there  must  be 
with  that  formal  act  something  done  by  the  carrier  which  is 
equivalent  to  a  delivery  up  of  possession,  or  to  a  consent  to  hold 
possession  on  account  of  the  person  claiming  the  title  to  it.  [They 
referred  to  Whitehead  v.  Anderson  (s).  Hurry  v.  Mangles  (6),  White^ 
house  V-  Frost  (7),  Harman  v.  Anderson  (B)^  and  Lt£ca«  v.  Dorrien(9).] 

This  is  the  case  of  a  sale  made  by  a  vendee  before  taking       [  831  ] 
possession  of    the    goods,  and    consequently  is    one  where  the 
purchase  is  one  made  at  the  risk  of  the  party  making  it :  Dixon 
V.  YcUes  (lo);  for  though  the  sale  gives  a  title  to  property,  it  does  not 
confer  a  right  of  possession  :  Bloxam  v.  Sanders  (n). 

Then  the  terms  of  the  letter  of  the  16th  of  August  are  relied  upon 
as  if  they  were  an  estoppel  as  against  the  respondents.  But  if  that 
mode  of  treating  such  a  paper  was  adopted,  its  effect  would  be  to 
give  to  a  delivery  order  that  of  a  bill  of  lading,  which  cannot  be  : 
Farina Y.  Home (12).    The  introduction  of  the  words,  "or  order," 

(1)  15  R.  R.  288  (2  M.  &  S.  397).  (7)  11  B.  B.  491  (12  East,  614). 

(2)  16  B.  B.  781  (4  Camp.  237).  (8)  11  B.  B.  706  (2  Oamp.  243). 

(3)  66  B.  B.  767  (7  Man.  &  Q.  678).  (9)  18  B.  B.  480  (7  Taunt.  278 ;  1 

(4)  1  Car.  &  P.  53.  Moore,  29). 

(5)  60  B.  B.  819  (9  M.  &  W.  518) ;  (10)  39  B.  B,  489  (5  B.  &  Ad.  313), 
see  8tovM  ▼.  Hughes,  12  B.  B.  523(14  (11)  28  B.  B.  519  (4  B.  &  0.  941). 
Ka«t,  308).  (12)  73  B.  B.  433  (16  M.  &  W.  119). 

(6)  10  B.  B.  727  (1  Camp.  452). 
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M<EwAN  will  not  change  the  character  and  effect  of  the  instrument.  How- 
SuTth.  dver  frequently  assigned  over,  it  would  merely  amount  to  an 
authority  to  Alexander  to  take  the  goods  out  of  the  possession 
of  Little  &  Co.,  and  to  deliver  them  to  some  one  else,  but  could 
not  make  the  instrument  operate,  by  mere  delivery,  as  an  actual 
transfer  of  the  goods. 

This  is  not  like  the  case  of  Dixon  v.  Baldwen{\),  or  that  of 
Dodson  V.  Wentw(yirth{2\  a  case  where  some  perfect  act  of 
[  *322  ]  delivery  has  taken  place,  so  as  to  ^effect  an  absolute  transfer 
of  the  possession  of  the  goods.  Here  the  sugars  always  remained 
in  Little  &  Co.'s  bonded  warehouse,  in  the  name  of  the  respon- 
dents, the  character  of  their  agent  being  that  alone  which  was 
borne  by  Alexander,  and  nothing  being  ever  done  with  the  original 
delivery  order  to  constitute  a  delivery  of  the  goods.  It  was  never 
presented  to  Little  &  Co.,  nor  until  Alexander  removed  the  goods 
from  their  warehouse  to  that  of  Kerr,  were  they  ever  called  on  to 
do  any  act  which  might  amount  to  a  recognition  of  its  authority. 
It  might,  therefore,  be  admitted,  that  a  delivery  order  acted  on  by 
the  holder  of  it,  and  by  the  warehouseman  who  was  in  actual 
possession  of  the  goods,  would  transfer  the  property:  still  the 
respondents  would  be  unaffected  by  that  admission,  for  nothing 
of  the  sort  occurred  here. 

Mr.  Turner^  in  reply : 

The  transfer  of  possession  here  was  complete,  if  not  by  an  actual, 
at  least  by  a  constructive,  delivery.  It  would  be  an  encouragement 
to  fraud  to  allow  a  vendor  to  give  a  delivery  order  to  a  vendee,  and 
then,  when  a  third  person,  on  the  faith  of  that  delivery  note,  had 
bought  the  goods,  to  permit  the  original  vendor  to  step  in  and  claim 
them  against  his  own  order  and  in  defiance  of  the  bond  fid^  claims 
of  a  purchaser  who  had  purchased  on  the  authority  of  it.  Here  too 
the  circumstances  are  stronger  than  the  mere  giving  of  a  delivery 
order,  for  the  respondents  throughout  acted  in  recognition  of  the 
validity  of  that  order ;  it  was  afterwards  recognised  by  Alexander 
himself,  (for  the  act  of  his  clerk  must  be  taken  to  be  his  act),  and 
his  note  of  the  25th  of  September  was  a  confirmation  of  that  of  the 
[  *323  ]  15th  of  August,  and  amounted  in  itself  to  a  constructive  ^delivery 
of  the  sugars.  So  that  here  was  a  delivery  order  given  to  a  first 
vendee,  constantly  recognized  by  the  vendor,  and  a  second  and  con- 
firmatory order  given  to  the  second  vendee.    After  such  acts,  the 

(1)  7  R.  E.  681  (6  East,  175).  (2)  61  B.  R.  764  (4  Man.  A  G.  1080), 
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original  vendor  cannot  step  in  and  defeat  the  hondjide  rights  of  the      M'Ewan 
second  vendee.  Smith. 

Thk  Lord  Chancellor: 

The  facts  of  this  case  are  short  and  simple.  Certain  sugars, 
imported  by  Messrs.  Smith  &  Co.,  the  respondents,  were  placed 
in  a  bonded  warehoase  belonging  to  Messrs.  Little,  at  Greenock. 
These  sugars  were  entered  in  the  books  of  Messrs.  Little  in  this 
form:  "James  Alexander  for  J.  and  A.  Smith."  They  remained 
in  this  warehouse  till  the  insolvency  of  some  parties,  to  whom  a 
portion  of  them  had  been  sold,  raised  a  question  of  ownership. 
The  respondents  sold  this  portion  to  Bowie  &  Co.,  and  gave  them 
a  delivery  order  addressed  to  Alexander,  who  acted,  at  Greenock, 
as  the  agent  for  the  respondents.  No  step  was  taken  by  Bowie  &  Co. 
with  regard  to  taking  possession  of  these  sugars,  but  they  were  sold 
by  Bowie  &  Co.  to  the  appellants.  On  the  26th  of  September,  the 
respondents  wrote  to  Alexander  that  they  had  just  heard  of  Bowie 
k  Co.'s  failure,  and  added,  "  Take  immediate  steps  to  secure  our 
forty-two  hogsheads  of  sugar,  ex  St.  Mary,  lately  sold  them,  if  they 
are  still  in  the  warehouse."  Upon  that,  Alexander,  who  acted  for 
the  respondents,  caused  the  goods  to  be  removed  into  another  ware- 
house. So  far  these  facts  show  no  matter  of  dispute  at  all.  The 
respondents,  the  vendors,  had  not  parted  with  the  possession,  which 
remained  as  upon  the  first  arrival  of  the  sugars.  Before  the  pos- 
session was  parted  with,  or  the  custody  of  the  sugar  altered,  ♦they  I  "^24  ] 
were  removed  by  the  respondents*  order  into  another  warehouse. 

The  question  now  before  the  House  is  raised,  not  on  behalf  of 
Bowie  &  Co.,  the  original  vendees,  but  on  [behalf  of  the  appellants, 
to  whom  the  sugars  were  sold  by  Bowie  &  Co.  On  the  'sale  to 
Bowie  &  Co.,  the  respondents  gave  them  a  delivery  note  in  these 
terms:  "Mr.  James  Alexander.  Dear  Sir, — ^You  will  please 
deliver  to  the  order  of  Messrs.  James  Bowie  &  Co.,  the  under 
noted  forty-two  hogsheads  of  sugar,  ex  St,  Mary,  from  Jamaica, 
in  bond,"  and  the  sugars  were  then  described,  so  as  to  identify 
them.  Messrs.  Bowie  &  Co.  did  nothing  under  this  note  to  take 
possession  of  the  sugars,  but  simply  sold  them  tofthe  appellants, 
who  likewise  allowed  them  to  remain  untouched  in  the  hands  of 
Little  &  Co.  Upon  the  25th  of  September  however,  they  applied, 
not  to  Little  &  Co.  in  whose  warehouse  the  goods  were  bonded, 
but  they  went  to  the  place  of  business  of  Alexander,  where  they 
saw  a  clerk  named  John  Adams,  who  gave  them  the  following 
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WEwjox  memorandum  :  "  Gbbenock,  25th  September,  1848.  Deliver  to  the 
Smith.  order  of  Messrs.  W.  M*Ewan,  Sons  &  Co.,  of  this  date."  That 
memorandum  is  not  addressed  to  anybody,  and  it  appears  that  the 
word  ''  deliver,*'  which  was  originally  written  in  it,  has  been  altered 
to  "  delivered."  Whatever  may  have  been  the  object  of  that  altera- 
tion, that  object  entirely  failed,  for  it  was  nonsense  to  say  that  by 
that  memorandum  the  goods  were  delivered.  They  were  not 
delivered  in  fact,  and  this  memorandum  did  not  constitute  a 
delivery,  for  they  were  not  in  the  hands  of  Alexander,  by  whom 
the  document  was  given,  but  in  those  of  the  warehousemen,  Messrs. 
Little,  to  whom  the  order  was  directed.  It  was  not  the  acknowledg- 
[  •325  ]  roent  of  a  fact  done  by  the  *per8on  who  made  the  acknowledgment, 
but  was  an  order  to  a  third  person,  who  might  or  might  not  think 
fit  to  execute  it.  It  makes  no  difference  that  the  memorandum  was 
written  by  the  clerk, — if  Alexander  had  himself  written  it,  no  more 
force  would  have  been  attributable  to  it.  He  was  only  the  agent 
for  the  vendors,  under  whose  authority  alone  he  could  act.  The 
goods  were  in  the  warehouse  of  Little  &  Co.,  and  all  he  could  have 
done  would  have  been  to  give  directions  to  the  warehousemen,  as 
Adams  did  in  fact  give  them. 

It  is  therefore  clear,  that  up  to  the  26th  of  September,  nothing 
had  been  done  which  changed  the  possession  of  those  sugars.  They 
remained  in  the  warehouse  of  Little  &  Co.,  in  the  same  state  in 
which  they  had  been  placed  there  on  their  first  arrival.  It  follows, 
therefore,  that  when  on  that  day  the  vendors  heard  of  the  failure 
of  Bowie  &  Co.,  they  had  a  right  to  stop  the  delivery  of  these  sugars. 
But  this  right  is  denied  on  several  grounds  made  in  argument  for 
the  appellants,  who  are  the  sub-vendees  of  these  sugars.  First, 
it  is  said,  that  though  the  delivery  note  does  not(i)  pass  the 
property  as  a  bill  of  lading  would  have  passed  it,  by  being  indorsed 
over  from  one  party  to  another,  still  it  operates  as  an  estoppel  upon 
the  party  giving  it,  so  far,  at  all  events,  as  a  third  party  is  concerned ; 
and  it  is  argued  that  it  is  a  kind  of  fraud  for  a  person  to  give  a 
delivery  note  which  the  person  receiving  it  may  use  so  as  to  impose 
upon  a  third  person,  and  then  to  deprive  that  third  person  of  its 
benefit.  But  that  argument  is  merely  putting  the  argument  as  to 
the  effect  of  a  delivery  note  in  another  form,  and  it  assumes  that 

(1)  The  law  on  this  point  was  altered  Factors  (Scotland)  Act,  1890  (53  &  54 

by  8.  5  of  the  Factors  Act,  1877  (40  &  41  Vict.  c.  40),  s.  1,  Sale  of  Goods  Act, 

Vict.   c.   39);    see  now  Factors  Act,  1893  (56  &  57  Vict.  c.  71),  8.47.— A.  C. 
1889   (52  &   53   Vict.    c.    45),   s.    10. 
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each  a  document  has  all  the  effect  of  a  bill  of  lading.    Bat  as  the     M'Ewan 
nature  and  efifects  of  these  two  documents  are  quite  different  from       smith. 
each  other,  it  seems  to  *me  that  such  an  argument  has  no  foundation      [  *326  ] 
at  all,  and  cannot  be  adopted  without  converting  a  delivery  note 
into  a  bill  of  lading. 

The  next  argument  is,  that  the  possession  of  the  goods  was 
changed  by  what  took  place  with  Alexander  on  the  25th  of  Septem- 
ber. But  it  is  clear  to  my  mind  that  Alexander  was  not  himself  in 
actual  possession  of  the  goods,  and  that  what  he  did  at  that  time 
could  not  change  the  possession.  He  was  only  the  agent  of  the 
vendors,  and  was  so  named  in  the  books  of  Little  &  Go.  He,  there- 
fore, merely  stood  in  the  position  of  a  person  through  whom  the 
respondents  meant  to  exercise  their  rights  and  powers  as  owners  of 
the  goods. 

It  was  then  said  that  the  circumstances  here  gave  a  peculiar 
effect  to  this  note  of  Alexander's  on  the  25th  of  September.  It  was 
contended  that,  assuming  the  delivery  note  given  to  the  first  vendee 
to  have  no  effect  in  changing  the  property,  yet,  if  the  second  vendee 
comes  to  the  original  vendor,  and  obtains  a  new  order,  the  vendor 
cannot  afterwards  say  that  he  has  not  been  paid  by  the  first  vendee, 
and  so  defeat  the  title  of  the  second  vendee,  the  sale  to  whom  he 
had  in  fact  sanctioned,  by  making  that  second  note,  and  dealing 
with  him  as  a  party  entitled  to  the  custody  of  the  goods.  But  this 
argument  is  answered  by  the  observation  that  Mr.  Alexander  is  here 
assumed  to  have  an  authority,  which,  in  fact,  he  never  possessed, 
for,  in  truth,  he  possessed  no  authority  but  that  which  the  first 
delivery  note,  given  to  Bowie  &  Co.,  had  conferred  upon  him. 
Entirely  putting  out  of  view  the  circumstance,  that  the  note  of 
the  25th  of  September  was  signed  by  the  clerk,  and  supposing  it 
to  have  been  signed  by  Alexander  himself,  1  am  of  opinion,  that 
it  *gave  the  second  vendee  no  better  title  than  the  first  delivery  [  *327  ] 
note  gave  to  Bowie  &  Go.  It  is  not  possible  to  construe  this 
note  as  a  dealing  between  the  vendors  and  the  second  vendee, 
when,  in  fact,  there  was  no  communication  whatever  between 
them. 

Being  therefore  of  opinion,  that  the  circumstances,  as  they  stand, 
clearly  leave  the  title  to  the  goods  in  the  vendor,  and  that  those 
subsequent  transactions  which  are  said  to  take  this  case  out  of  the 
ordinary  rule,  and  to  give  a  title  to  the  second  vendee,  have  no 
operation  for  that  purpose,  I  move  to  afiirm  the  interlocutors  appealed 
from,  with  costs. 

B.B. — VOL.  LXXXI.  12 
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M'EwAN      Lord  Brougham  : 

r. 

Smith.  I  am  entirely  of  the  same  opinion.    I  do  not  think  that  on  the 

25th  of  September,  Alexander  had  any  authority  which  he  did  not 
originally  possess,  and  that  original  authority  was  clearly  nothing 
more  than  that  of  an  agent  of  the  owners.  Alexander  was  not  in 
custody  of  the  goods;  he  was  not  authorized  to  sell  them  or  deal 
with  them  in  any  way.  I  perfectly  agree  that  the  memorandum 
written  on  the  25th  of  September,  means  nothing,  and  that  the 
word  "  delivered,"  even  supposing  that  the  last  syllable  had  not  been 
added,  but  that  the  word  had  been  originally  so  written,  is  mere 
nonsense.  The  goods  were  not  delivered  by  the  effect  of  that 
memorandum.  The  delivery  order  given  by  the  respondents  to 
Bowie  &  Co.,  has  been  argued  upon  as  if  it  had  the  effect  of  a  bill 
of  lading,  but  that  is  not  the  case.  The  case  appears  to  me  entirely 
free  from  doubt,  and  though  I  have  great  respect  for  the  opinions 
of  the  learned  Judges  who  constituted  the  minority  in  the  Court 
below,  I  have  no  hesitation  whatever  in  saying,  that  the  inter- 
locutors appealed  from  ought  to  be  affirmed,  with  costs. 

[  328  ]       Lord  Campbell  : 

The  single  point  in  this  case  is,  whether  Smith  &  Co.,  the  respon- 
dents, the  original  vendors  of  the  goods,  retained  their  lien  upon 
them.  Several  of  the  Judges  in  the  Court  below  discuss  at  great 
length  the  question  of  stoppage  in  transitu.  That  doctrine  appears 
to  me  to  have  no  more  bearing  on  this  case  than  the  doctrine  of 
contingent  remainders.  One  of  these  learned  Judges  calls  the  right 
of  stoppage  in  transitu  a  new  right,  the  operation  of  which,  he  says, 
he  would  not  extend.  I  cannot  say  that  I  agree  with  him.  What 
is  stoppage  in  transitu  ?  It  is  this,  that  where  a  vendor  of  goods 
has  to  send  them  to  a  vendee,  and  has  for  that  purpose  parted  from 
them  to  a  carrier,  he  may,  upon  hearing  of  the  insolvency  of  the 
vendee,  while  they  remain  in  the  hands  of  the  carrier,  and,  before 
delivery  to  the  purchaser,  stop  their  delivery.  I  think  that  this 
doctrine  of  stoppage  in  transitu  is  a  most  just  and  equitable  doctrine, 
and  I  would  by  no  means  strive  to  limit  its  operation.  But  be  that 
doctrine  what  it  may,  it  has  nothing  to  do  with  this  case,  which  is, 
whether  the  lien  of  the  vendor  of  goods  remains  or  has  been  lost. 
There  cannot  be  a  doubt  that  after  sale  of  the  goods,  the  vendor  has 
a  lien  on  them  for  the  price,  so  long  as  they  remain  in  his  possession, 
and  this  is  a  doctrine  as  old  as  any  doctrine  connected  with  the 
purchase  and  sale  of  goods.    Here  the  goods  had  been  sold,  but 
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the  price  of  them  had  not  been  paid.  Then  how  is  the  lien  of  the  M'Ewan 
vendor  lost  ?  First,  it  is  said  it  has  been  lost  by  the  giving  of  the  smith. 
delivery  order  of  the  15th  of  August.  But  the  Lord  Chancellor 
has  clearly  and  satisfactorily  established  that  this  is  not  the  case, 
for  a  delivery  order  alone  dpes  not  change  the  possession.  Then  it 
is  said,  that  here  there  has  been  a  subsequent  *sale,  and  that  the  [  ^32i»  j 
price  has  been  paid  by  the  second  vendee,  who  has  obtained  from 
Alexander  an  order  to  take  the  sugars  away,  and  that,  consequently, 
these  circumstances  amounted  to  a  recognition  of  the  first  delivery 
order,  and  were  equivalent  to  an  actual  delivery  of  the  goods  to  the 
second  vendee.  But  this  argument  altogether  proceeds  upon  the 
assumption  that  a  delivery  order  has  the  efifect  of  a  bill  of  lading. 
If  a  bill  of  lading  is  given,  and  that  is  indorsed  for  a  valuable  con- 
sideration, that  would  take  away  the  right  of  the  vendor  to  prevent 
the  delivery  of  the  goods ;  but  that  is  not  so  with  a  delivery  order. 
It  would  be  a  gratuitous  dictum  to  say,  that,  according  to  the  usage 
of  trade,  or  the  law  of  the  land,  such  would  be  the  effect  of  a  delivery 
order  (i). 

It  is  said  that  the  delivery  order,  and  the  subsequent  payment  of 
the  price  of  the  goods  by  the  second  vendee,  take  away  the  lien  of 
the  vendors.  These  acts  do  not  seem  to  me  to  do  so,  for,  first,  this 
price  was  not  paid  to  the  original  owners,  and  then,  to  treat  what 
passed  between  other  people  as  an  estoppel  to  the  original  owners, 
is  to  give  the  delivery  order  the  effect  of  a  bill  of  lading,  and  thus 
the  argument  again  and  again  comes  round  to  that  point  for  which 
no  authority  in  the  usage  of  trade  or  in  the  law  can  be  shown.  No 
fraud  has  been  practised  here  by  the  owners,  although  the  second 
vendee  has  undoubtedly  been  a  sufferer.  But  then  it  is  said  that 
possession  was  given  of  these  sugars,  if  not  by  the  delivery  order 
of  the  10th  of  August,  at  least  by  the  act  of  Alexander,  on  the  25th 
of  September,  the  answer  to  which  is,  that  Alexander  had  not  then 
the  custody  of  the  sugars;  he  was  the  mere  agent  or  broker,  not 
the  warehouse  keeper  of  the  owners,  and  *the  goods  were  not  in  his  [  ♦330  ] 
possession,  but  in  the  possession  of  the  warehouse  keepers,  who 
alone  could  actually  change  the  possession  of  the  sugars,  and,  there- 
fore, in  fact,  the  very  foundation  of  the  argument,  as  to  the  change 
of  possession,  fails. 

There  has  been  some  negligence  on  the  part  of  M'Ewan  &  Co., 
who,  when  they  bought  from  Bowie  &  Go.  sugars  which  were  known 
to  have  belonged  to  the  respondents,  should  have  ascertained  that 

(1)  See  note  (1),  ante,  p.  176.— A.  0, 
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the  purchase-money  had  been  paid  for  them,  or  should  at  least 
have  taken,  care  that  the  sugars  were  duly  transferred  into  their 
names,  instead  of  which  they  continued  to  act  with  the  utmost 
supineness,  until  the  intimation  of  Bowie  &  Co.'s  insolvency  became 
noised  abroad,  when  they  sought,  by  going  to  Alexander's  and 
getting  the  memorandum  from  him,  to  change  the  possession  of 
these  sugars,  which  they  could  not  legally  do  in  that  way. 

The  decision  of  this  case  will  not  in  the  least  degree  embarrass 
commerce,  but  will  tend  to  make  men  more  careful  and  watchful  in 
their  dealings. 

Interlocutors  of  the  Court  below  affirmed^  icith  costs. 


1849. 

ilarch  15,  19, 

22. 

Lord 

COTTKXHAM, 

L.C. 

Lonl 
Bbouoham. 

Lord 
Campbell. 

[331] 


[  ♦332  ] 


PIEES  V.   PIEES(l). 

(2  H.  L.  0.  331—387  ;  S.  0.  13  Jur.  669.) 

The  question  of  the  validity  of  a  marriage  cannot  be  tried  like  any  other 
question  of  fact  which  is  independent  of  presumption,  for  the  law  will 
presume  in  favour  of  marriage. 

There  is  a  strong  legal  presumption  in  favour  of  marriage,  particularly 
after  the  lapse  of  a  great  length  of  time,  and  this  presumption  must  be  met 
by  strong,  distinct,  and  satisfactory  disproof. 

Where,  therefore,  two  persons  had  shown  a  distinct  intention  to  marry, 
and  a  marriage  had  been,  in  form,  celebrated  between  them,  by  a  regularly 
ordained  clergyman,  in  a  private  house,  as  if  by  special  licence,  and  the 
parties,  by  their  acts  at  the  time,  showed  that  IJiey  believed  the  marriage 
to  be  a  real  and  valid  marriage,  the  rule  of  presumption  was  applied  in 
favour  of  its  validity,  though  no  licence  could  be  found,  nor  any  entry  of 
the  granting  of  it,  or  of  the  mai-riage  itself,  could  be  discovered;  and 
though  the  Bishop  of  the  diocese  (during  whose  episcopacy  the  matter 
occuiTed),  when  examined  many  years  afterwards  on  the  subject,  deposed 
to  his  belief  that  he  had  never  granted  any  licence  for  such  a  marriage. 

This  was  an  appeal  against  a  decree  pronounced  in  the  Court  of 
Chancery  in  Ireland,  by  Lord  Chancellor  Brady,  in  a  suit  instituted 
by  the  appellants  on  the  29th  October,  1845,  in  which  they  sought 
to  establish  *their  title  to  a  charge  for  raising  a  sum  of  4,0002.  out 
of  certain  estates,  now  in  the  possession  of  the  respondent  Sir  H.  S. 
Piers.  The  appellants  claimed  to  be  the  [two]  lawful  daughters  of 
the  late  Sir  John  Bennett  Piers,  who  when  he  became  of  age,  in 
1794,  had  joined  his  father,  Sir  Pigott  W.  Piers,  in  suflFering  a 
recovery  of  certain  lands  settled  upon  the  father's  marriage.  By 
the  re-settlement  of  the  estate    then   made,   it  was  ''provided. 


(1)  De  Thoren  v.  Attorney-Oeneral 
(1876)  1  App.  Cas.  686;  Sastry  Velaider 
Aronegary  v.  Sembecutty  Vaigalie 
(1881)    6    App.   Cas.   364,   372;    The 


Lauderdale  Peerage  (1885)  10  App. 
Cas.  692;  In  re  Shephard  [1904]  1 
Ch.  456,  463*  73  L.  J.  Ch.  401,  90 
L.  T.  249. 
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declared,  and  agreed  upon,  by  and  between  all  the  parties  thereto,  tiebs 
that  it  should  and  might  be  lawful  to  and  for  the  said  John  Piers  piers. 
(and  the  other  persons  to  whom  estates  for  life  were  therein  limited), 
when  and  as  they  should  respectively  be  in  possession  of  the 
premises  and  hereditaments  aforesaid,  by  virtue  of  the  limita- 
tions aforesaid,  to  settle  by  way  of  jointure  for  any  wife  or  wives, 
a  sum  of  money  not  exceeding  in  the  whole  the  sum  of  6002. 
a-year,  which  jointure  or  jointures  should  be  in  bar  of  dower  or 
thirds,  and  also  that  they  the  said  John  Piers  and  the  said  other 
persons  therein  named,  to  whom  estates  for  life  were  limited  as 
aforesaid,  respectively,  as  they  should  be  in  possession  under  the 
limitations  aforesaid,  might  charge  said  premises  and  hereditaments, 
as  and  for  a  portion  or  portions  for  younger  children,  with  a  sum 
of  money  not  exceeding  in  the  whole  the  sum  of  4,0002.*' 

Sir  Pigott  William  Piers  died  in  the  month  of  April,  1798,  leaving 
his  eldest  son  John  (who  was  thenceforth  known  as  Sir  John 
Bennett  Piers),  and  five  other  sons,  him  surviving,  three  of  whom 
died  in  the  lifetime  of  Sir  John,  without  issue.  The  fifth  son, 
Frederick  died  after  his  father,  leaving  the  respondent,  now  Sir 
Henry  Samuel  Piers,  his  eldest  son  and  heir-at-law,  surviving. 

Sir  John  Bennett  Piers,  upon  the  death  of  his  father,  entered 
into  the  possession  of  the  estates  comprised  in  *the  deed  of  1794,  and  [  *33h  ] 
so  continued  till  his  death.  In  the  year  1803,  he  became  acquainted 
with  Elizabeth  Denny,  alias  King,  then  an  actress  at  Astley's 
Theatre,  in  Dublin,  whom  he  removed  from  the  theatre,  and  who 
went  to  live  with  him,  and  had  by  him  seven  children  :  Henrietta, 
born  November,  1803 ;  Henry,  born  October,  1805  ;  John  Edward, 
in  October,  1807 ;  W.  Stapleton,  born  November,  1809 ;  George, 
December,  1810;  and  the  appellants,  Louisa  and  Florence,  born 
respectively  the  28rd  June,  1815,  and  17th  April,  1819. 

It  was  alleged  on  the  part  of  the  appellants,  that  while  their 
parents  were  resident  in  the  Isle  of  Man,  namely,  on  the  27th  of 
May,  1815,  a  marriage  was  solemnized  between  them  in  the  parish 
of  Kirk  Bradden,  in  that  island,  by  the  Reverend  T.  0.  Stewart,  an 
Irish  clergyman,  then  assistant  curate  of  St.  George,  Douglas,  and 
it  was  in  virtue  of  this  alleged  marriage  that  the  appellants  claimed, 
in  the  character  of  lawful  "  younger  children,"  to  be  entitled  to  a 
charge  on  the  respondent's  estate,  created  in  their  favour  by  Sir 
John  Bennett  Piers,  in  pursuance  of  the  power  reserved  to  him  by 
the  deed  of  1794. 

The  evidence,  given  by  the  appellants,  as  to  the  marriage  was  in 
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PiEBH       substance  as  follows  :  The  Beverend  Thomas  Orpen  Stewart,  A.M., 

P]ERs.  ^^^9  on  the  2nd  of  November,  1810,  named  domestic  chaplain  to 
Dr.  Grigan,  then  Bishop  of  Sodor  and  Man,  and  on  the  25th  of 
January,  1812,  was  appointed  by  the  Bishop  assistant  to  the  curate 
of  Saint  George's  Chapel,  Douglas.  Sir  John  Bennett  Piers  lived 
at  a  house  called  Leece  Lodge,  near  Douglas,  situate  in  the  parish 
of  Eirk  Bradden,  but  not  within  the  district  of  Saint  George's 
Chapel.    In  the  year  1814,  the  Bev.  Dr.  Murray  succeeded  Dr. 

[  *^^^  ]  Crigan,  as  Bishop  of  Sodor  and  *Man,  and  the  Bev.  T.  0.  Stewart 
continued  occasionally  to  perform  duties  as  a  clergyman  at  St. 
George's  Chapel.  Previously  to  the  year  1815,  Sir  J.  B.  Piers, 
finding  that  there  was  likely  to  be  fresh  offspring  from  his 
connexion  with  Miss  Denny,  expressed,  in  strong  terms,  his  desire 
to  have  legitimate  children,  who  could  succeed  to  his  estate.  Lady 
Piers,  in  her  deposition,  made  with  regard  to  this  matter  the 
following  statement: 

''  I  am  quite  certain  that  my  late  husband  fully  contemplated 
and  intended  that  a  marriage  between  him  and  me  should  be 
solemnized,  for  a  period  of  more  than  two  years  before  it  took 
place  in  the  year  1815 ;  and  I  am  also  quite  certain  that  he 
intended  to  solemnize  a  legal  and  valid  marriage,  as  he  frequently 
expressed  to  me  an  anxious  wish  that  I  might  have  issue  which 
would  inherit  his  estates,  and  that  he  would  make  a  certain  and 
safe  provision  for  me  and  my  children ;  and  I  know  that  my  late 
husband  was  desirous  that  his  brother,  the  Beverend  Octavius 
Piers,  who  was  then  residing  in  England,  should  perform  the 
ceremony  of  marrying  us ;  and  that  his  said  brother  would  come 
to  the  Isle  of  Man  for  that  purpose,  which  he  was  unable  to  do,  as 
his  wife  objected,  in  consequence  of  her  approaching  confinement, 
and  was  afterwards  delayed,  until  my  late  husband  became 
intimately  acquainted  with  the  Beverend  Thomas  Orpen  Stewart, 
who  was  at  that  time  assistant  chaplain  at  the  chapel  of  Saint 
George's,  Douglas,  in  the  Isle  of  Man." 

It  was  alleged,  that  this  intended  marriage  actually  took  place  in 
the  year  1815,  being  celebrated  under  a  special  license,  at  Leece 
Lodge,  by  the  Beverend  Thomas  Orpen  Stewart,  in  the  presence  of 
John  Edwards,  then  a  captain  in  the  regiment  of  Ancient  Britons. 

[  'sss  ]  xhe  following  certificate  was  given  :  "  I  certify,  that  I  have  ♦this 
day,  the  27th  May,  1815,  in  the  parish  of  Bradden,  Isle  of  Man, 
celebrated,  according  to  the  rites  and  ceremonies  of  the  Church  of 
Great   Britain  and  Ireland,   as   by  law  established,   a  marriage 
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between  John  Bennett  Piers,  Baronet,  of  Tristernagh  Abbey,  Piers 
county  Westmeath,  Ireland,  and  Elizabeth  King,  alias  Denny,  piebs. 
spinster.     Signed  the  day  and  year  above." 

"  T.  0.  Stewart,  clerk,  A.M. 

"  John  B.  Piers,     ]  t    ^,  *  t        -ni 

,,  T,  T^  In  the  presence  of  John  Edwards. 

"  Elizabeth  Piers.) 

This  document  was  produced  in  evidence  by  the  appellants,  as 
proof  of  the  marriage  of  their  parents.  It  was  also  argued  upon 
as  showing  the  intentions  of  the  parties.  And,  for  the  purpose  of 
proving  Sir  J.  B.  Piers'  belief  that  a  valid  marriage  had  been 
celebrated,  evidence  was  given  that,  immediately  afterwards,  he 
executed  a  will  in  the  following  form : 

"I  hereby  will  and  bequeath  to  my  wife,  Elizabeth  Piers,  a 
jointure  of  600Z.  per  annum,  to  be  paid  out  of  my  estates  in 
Westmeath  and  Longford. 

*'  Witness  my  hand  and  seal.  May  27th,  1815. 

*'  John  B.  Piers. 

**  Present,  T.  0.  Stewart,  John  Edwards." 

In  1821,  Sir  John  and  Lady  Piers  went  to  reside  in  Ireland,  and 
then  a  second  marriage  was  duly  solemnized  between  them.  In 
1886,  Sir  John  executed,  under  the  powers  of  the  deed  of  1794,  a 
charge  of  2,000Z.,  in  favour  of  each  of  his  two  daughters,  born 
subsequently  to  May,  1815,  and  by  a  will,  dated  the  80th  of  May, 
1842,  he  ratified  the  appointments  of  the  jointure  and  charges. 
Sir  J.  B.  Piers  died,  in  July,  1845,  without  lawful  issue  male,  and 
the  respondent  entered  into  possession  of  the  settled  estates,  and 
took  the  title. 

A  bill  had  been  filed  against  the  respondent  and  others,  in  the 
lifetime  of  Sir  J.  B.  Piers,  praying  that  *the  charges  in  favour  of  [  *336  ] 
the  appellants  might  be  declared  to  be  established.  That  bill  was 
dismissed  as  premature,  but  without  costs,  as  the  then  Lord 
Chancellor  (Lord  Plunket)  was  of  opinion  that  the  legitimacy 
of  the  plaintiffs  in  that  bill  (the  present  appellants)  had  been 
unnecessarily  and  improperly  contested,  and  had  been  satisfactorily 
established. 

Several  witnesses  were  examined  in  that  cause.  Sir  J.  B.  Piers 
had  himself  been  examined,  and  as  to  the  fact  of  marriage,  deposed : 
''I  have  looked  on  the  paper  writing  marked  (A),  and  endorsed  my 
name  thereon.  It  is  the  certificate  of  my  marriage,  dated  the  27th 
of  May,  1815 ;  the  said  certificate  and  the  signature, '  T.  0.  Stewart, 
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Piers  clerk,  A.M./  is  the  handwriting  of  the  Eev.  Thomas  Orpen  Stewart, 
Piers.  since  deceased,  who  performed  said  marriage  ceremony,  on  said 
day,  between  me  and  Elizabeth  King,  otherwise  Denny,  spinster, 
my  present  wife.  The  said  Thomas  Orpen  Stewartwas  a  beneficed 
clergyman  of  the  Established  Church,  and  at  that  time  officiated  as 
one  of  the  curates  in  the  parish  church  of  St.  George's,  Douglas, 
in  the  Isle  of  Man.  The  said  marriage  took  place  at  my  residence, 
at  Leece  Lodge,  near  Douglas,  in  the  forenoon  of  said  day.  Captain 
John  Edwards,  formerly  of  the  regiment  called  the  Ancient  Britons, 
was  present  at  and  witnessed  said  marriage.  He  died  in  about 
four  or  five  years  afterwards ;  his  name  is  subscribed  as  a  witness 
to  said  marriage  certificate,  and  in  his  proper  handwriting;  the 
signatures  John  Piers  and  Elizabeth  Piers  thereto,  are  the  proper 
handwritings  of  me  and  my  said  wife;  the  said  Thomas  Orpen 
Stewart  informed  me  and  my  said  wife,  at  said  time,  that  said 
marriage  was  perfectly  valid,  which  from  my  own  knowledge  I 
[  •337  ]  *believe  was  perfectly  true."  He  also  identified  the  paper  by  which, 
on  the  same  day,  he  created  the  charge  of  600Z.  a  year  for  his  wife. 

Lady  Piers,  in  her  examination  in  this  cause,  deposed  in  the 
same  terms  as  to  the  marriage,  and  added  that ''  at  the  conclusion 
of  the  marriage  ceremony,  the  Bev.  T.  0.  Stewart  stated  to  my  late 
husband,  in  my  presence,  in  answer  to  an  inquiry  if  all  was 
correct  and  legal,  that  the  marriage  ceremony  h5id  been  all  duly 
solemnized."  Both  parties  accounted  for  the  marriage  being  kept 
secret,  by  stating  that  the  mother  of  Sir  J.  B.  Piers  was  alive  in 
1815,  and  that  she  having  absolute  control  over  the  greater  part  of 
the  family  estates,  he  was  afraid  of  offending  her  by  a  marriage 
which  she  might  not  consider  sufficiently  advantageous. 

Mrs.  Mary  St-ewart  deposed,  **  I  have  a  very  distinct  recollection 
of  the  day  and  occasion  of  the  said  marriage  certificate,  viz., 
the  27th  of  May,  1815,  and  I  remember  very  well  that  my  said 
husband,  the  late  Bev.  T.  0.  Stewart,  upon  that  occasion,  left  home 
from  his  residence  at  Douglas  aforesaid,  in  the  forenoon  of  the  said 
day,  for  Leece  Lodge,  the  residence  of  the  said  Sir  J.  B.  Piers,  for 
the  purpose  of  solemnizing  a  marriage  between  the  said  Sir  J.  B. 
Piers  and  Elizabeth  Denny ;  and  I  recollect  perfectly  well,  upon  my 
said  husband  coming  back  from  Leece  Lodge  aforesaid,  upon  the 
same  day,  he  told  me  that  he  had  performed  the  marriage  between 
the  said  parties ;  to  the  best  of  my  recollection  and  belief  it  was 
about  the  hour  of  one  o'clock  in  the  afternoon  when  he  returned 
home  upon  that  occasion  ;  and  I  am  quite  certain  that  the  marriage 
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ceremony  was  performed  before  the  hour  of  twelve  o'clock  in  the        piers 
forenoon  of  that  day,  because  I  have  a  distinct  recollection  of  my        p,^^ 
husband's  telling  me  at  the  time  how  ♦very  anxious  the  said  Sir       [  •338  ] 
John  Bennett  Piers  was,  that  said  marriage  should  be  solemnized 
within  canonical  hours;   and  I  recollect  his  saying  at  the  same 
time,  *  Well,  I  have  just  married  Sir  John  to  Miss  Denny,  and  I  am 
very  glad  of  it,  for  it  is  a  pity  there  should  be  any  slur  upon  such  a 
mild,  amiable,  nice  person  as  she  is.'  "    It  was  proved  that  the  said 
Mr.  Stewart  died  in  Jamaica  in  1819,  having  for  two  years  held  the 
living  of  St.  Dorothy's,  in  that  island. 

Miss  Margaret  Christian,  daughter  of  the  late  Vicar-General  of 
the  Isle  of  Man,  and  sister  of  the  Bev.  John  Christian,  curate  of 
St.  George's,  deposed  that  the  Eev.  T.  0.  Stewart  was  appointed  to 
assist  her  brother  in  the  curacy,  "as  her  brother  was  too  young  to 
perform  the  whole  service  himself,  he  being  only  in  deacon's  orders, 
and  there  being  no  other  clergyman.  I  heard  a  report  of  Sir  J. 
Piers'  marriage  with  the  present  Dame  Eliz.  Piers,  which,  I  believe, 
must  have  taken  place  about  1815."  "  I  never  visited  the  plaintiffs' 
mother  as  Lady  Piers ;  I  knew  her  to  be  styled  Lady  Piers,  and  I 
also  knew  that  Mrs.  Stapleton,  a  lady  of  most  correct  conduct,  and 
the  wife  of  General  Stapleton,  did  visit  Lady  Piers,  and  was  very 
intimate  with  her  in  the  Isle  of  Man." 

Upon  the  question  of  credit  and  repute,  Mrs.  Stewart  deposed 
that,  after  May,  1815,  "  I  know  that  the  said  Sir  John  B.  Piers 
owned  and  acknowledged  her  to  be  the  mother  of  the  complainants 
in  this  cause,  and  his  lawful  wife,  and  the  said  complainants  to  be 
his  legitimate  children,  issue  of  the  said  marriage;  and  the  said 
Dame  Elizabeth  was  introduced  to  his  friends,  acquaintances,  and 
visitors,  as  I  have  always  understood,  and  do  believe,  as  his  lawful 
wife ;  and  immediately  after  it  became  a  matter  of  notoriety  and 
well  known  in  the  *town  of  Douglas,  that  they  had  been  married  by  [  •339  ] 
my  said  husband  as  aforesaid." 

[Other  evidence  to  the  same  effect  was  given  by  witnesses  of  repute.] 

No  entry  of  any  licence  could  be  found,  nor  any  register  of  the 
marriage.  These  circumstances  were  accounted  for  by  the  appellants 
as  the  consequence  of  the  *great  irregularities  which,  up  to  a  very  [  *'^^^  ] 
recent  period,  had  occurred  in  matters  relating  to  marriages  in  the 
Isle  of  Man  ;  and  much  evidence  was  given  to  show  that  marriages, 
the  lawful  celebration  of  which  was  undoubted,  had  not  been 
registered,  and  if  celebrated  by  licence,  no  trace  of  the  licence 
was  to  be  found.    ♦    *    * 
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PiEBs  It  was  stated  in  evidence  that  the  practice  in  the  Isle  of  Man  was, 

PiKBfl.       to  hand  the  special  licenses  to  the  officiating  clergyman,  who  had 
[  341  ]       not  been  in  the  habit  of  depositing  them  in  any  office,  or  taking 
any  care  to  preserve  them. 

The  Reverend  Joseph  Qualtrough,  Vicar  of  Kirk-Lonan,  who  was 
a  beneficed  clergyman  in  the  island  from  1810,  deposed — ''  I  do 
not  recollect  what  became  of  the  original  marriage  licenses ;  I  do  not 
believe  that  I  returned  the  special  marriage  licenses  which  I  received 
for  performing  the  marriage  ceremony,  to  any  public  office  or 
registry,  but  that  I  kept  them  probably  for  some  time,  and  I  cannot 
tell  what  became  of  them  afterwards." 

The  Bev.  Joseph  Brown,  episcopal  registrar  of  Sodor  and  Man, 
stated  that  in  1818  he  received  special  directions  from  the  Bishop 
to  take  affidavits  according  to  the  canons  of  the  Church,  previously 
to  granting  marriage  licenses.  He  afterwards  deposed  :  '*  I  have 
searched  in  the  ecclesiastical  registry  of  the  Isle  of  Man,  to  ascer- 
tain whether  or  not  the  special  marriage  licenses,  in  or  previous  to 
[  *342  ]  the  year  1815,  or  the  affidavits  or  bonds  *to  ground  such  marriages 
by  special  license,  were  regularly  or  at  all  entered ;  but  I  have  not 
been  able  to  discover  any  entry  in  such  registry,  and  I  cannot  state 
whether  or  not  they  have  been  registered  elsewhere,  in  and  previous 
to  the  year  1815 ;  there  is  not  any  registry  of  special  marriage 
licenses,  or  affidavits  or  bonds,  that  I  know  of,  since  the  year 
1815.    *     *     ♦ 

Lawrence  Adamson,  law  clerk,  deposed:  ''I  have  inquired,  in 
order  to  search  for  licenses,  bonds,  or  affidavits,  to  ground  licenses 
for  marriages.  I  am  quite  certain  that  there  is  no  public  registry 
or  office  in  Douglas  for  the  preservation  of  licenses,  or  bonds,  or 
affidavits  to  ground  licenses  for  marriage.  *  ♦  * 
[  343  ]  For  the  respondent,  defendant  in  the  suit  in  which  the  decree 

[  *344  ]  iiow  appealed  against  was  pronounced,  it  was  ^contended  that  there 
had  not  been  any  valid  marriage  between  Sir  J.  B.  Piers  and  Miss 
Denny  in  May,  1815,  and  in  the  first  instance,  the  "  Act  to  prevent 
Clandestine  Marriages,"  passed  at  the  Tynwald  Court,  held  at  the 
Castle  liushen  on  the  27th  of  May,  1757,  was  relied  on  [pro- 
hibiting marriages  without  banns  or  special  licence,  and  imposing 
severe  penalties  on  any  person  solemnizing  the  same  and  avoiding 
any  such  prohibited  marriage].  Evidence  was  also  given  to  show 
[  «345  ]  that  no  *such  marriage  had  taken  place.  The  first  piece  of  evidence 
was  a  certified  extract  from  the  register  of  baptism  of  one  of  the 
appellants,  who  was  baptized  as  the  child  of  "  Elizabeth  Denny," 
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and  not  Elizabeth  Piers.    The  extract  was  in  these  terms :  ''  Anna        Pikbs 
Maria  Stapleton  Florence  Fredrica,  daughter  of  Sir  John  Bennett       pirbs. 
Piers  and  Eliza  Denny,   bom   17th  April,   1819,   and   baptized 
November  24th,  1820." 

Other  exhibits  showed  that  the  registers  of  the  baptisms  *of  the      1^  *^^^  ] 
children  of  Sir  J.  B.  Piers,  born  before  1815,  had  been  in  the  same 
form. 

For  the  purpose  of  discrediting  the  character  and  acts  of  the 
Bev.  T.  0.  Stewart,  who  was  said  to  have  celebrated  this  marriage, 
evidence  was  given  of  an  action  for  adultery,  commenced  by  one 
R.  0.  Smith  v.  The  Reverend  T.  0.  Stewart,  in  February,  1816, 
which  terminated  in  October,  1816,  by  a  sentence  of  divorce  a  mensa 
et  thoro,  of  Smith  from  his  wife. 

A  certificate  of  the  marriage  of  Sir  J.  B.  Piers  with  "  Elizabeth 
King,"  at  St.  Catherine's,  in  Dublin,  on  the  19th  day  of  March, 
1821,  was  put  in  evidence.  This  marriage  was  celebrated  by  license, 
and  in  both  the  bond  to  obtain  the  license  and  the  fiat  granted 
thereon,  the  lady  was  described  ''  Elizabeth  Piers,  otherwise  King, 
otherwise  Denny." 

The  evidence  chiefly  relied  on  by  the  respondent  was  that  of  the 
Bight  Beverend  Dr.  Murray,  Bishop  of  Bochester,  who  deposed, 
''  I  do  not  know  any  of  the  parties  in  the  title  named.  I  was  Bishop 
of  Sodor  and  Man  previously  to  my  becoming  Bishop  of  Bochester, 
and  I  was  consecrated  at  Whitehall  Chapel,  Westminster,  in  the 
month  of  March,  1814,  and  I  continued  Bishop  of  such  former 
diocese  until  the  year  1827,  when  I  was  translated  to  my  present 
diocese.  I  was  not  personally  acquainted  with  the  late  Sir  John 
Bennett  Piers,  but  I  knew  him  by  character,  and  had  seen  him  in 
the  streets  of  Douglas,  in  the  Isle  of  Man,  in  and  previous  to  the 
year  1815;  the  said  Sir  John  Bennett  Piers  was  living  in  said 
island  in  that  year,  and  had  been  a  resident  there  previously 
thereto,  and  also,  I  believe,  continued  to  reside  there  some  years 
afterwards,  but  for  how  long  I  cannot  say.  I  was  resident  in  said 
island  continuously,  from  the  *month  of  April,  1814,  till  the  autumn  [  *347  ] 
of  the  year  1816,  during  the  whole  of  which  period  I  was  never 
absent  from  said  island.  I  do  not  know  of  any  marriage  having 
been  celebrated  between  Sir  John  Bennett  Piers  and  any  person, 
while  he  was  so  resident  in  the  said  island  ;  and  I  never  heard  of 
any  such  marriage,  or  any  intended  marriage  ;  and  I  verily  believe 
that  no  such  marriage  could  have  taken  place  without  my  knowledge, 
inasmuch  as  such  an  event  would  have  been  well  known,  and  talked 
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Piers  of  in  the  neighbourhood  of  Douglas,  where  I  resided ;  and  because, 
PiBEs.  Silso,  the  clergyman  by  whom  any  such  marriage  ceremony  had 
been  performed  would,  I  have  no  doubt,  have  mentioned  to  me  the 
circumstance,  if  banns  had  been  called.  I  never  was  applied  to,  to 
grant  a  special  license  for  the  celebration  of  a  marriage  between 
Sir  John  Bennett  Piers  and  Elizabeth  Denny  or  Elizabeth  King, 
or  any  other  female,  in  the  year  1815,  or  at  any  other  time ;  and  I 
never  did  grant  any  such  special  license  to  celebrate  such  marriage ; 
and  I  have  good  and  particular  reason  for  being  certain  that  I  never 
did  grant  any  such  special  license,  inasmuch  as  the  known  characters 
of  the  parties  would  have  prevented  me  from  doing  so,  a  special 
license  being  an  act  of  favour ;  and  moreover,  in  order  to  obtain 
such  special  license,  Sir  John  Bennett  Piers  must  have  personally 
appeared  before  me  to  take  the  prescribed  oaths,  and  I  am  perfectly 
certain  that  I  never  spoke  to  him  or  was  in  the  same  room  with 
him  in  the  course  of  my  life.  It  was  generally  reported  and  believed, 
that  some  female  lived  and  cohabited  with  the  said  Sir  John  Bennett 
Piers,  in  the  said  island,  in  the  year  1815 ;  but  whether  she  so 
[  •SiS  ]  lived  with  him  previously,  or  subsequently  thereto,  I  cannot  *aet 
forth.  The  said  female  was  not,  to  my  knowledge  or  belief,  known 
or  reported  to  be  Lady  Piers,  or  associated  with  in  the  said  island 
as  such ;  and  I  always  heard  her  spoken  of  as  a  Miss  Denny,  and 
she  was  generally  known  by  that  name.  I  never  heard  any  reports 
relating  to  such  cohabitation,  save  than  that  the  said  Miss  Denny 
was  at  such  time  supposed  to  be  living  with  the  said  Sir  John 
Bennett  Piers  in  a  state  of  concubinage.  Special  licenses  for 
marriages  were  granted  exclusively  by  myself  during  the  period 
that  I  was  Bishop  of  Sodor  and  Man ;  and  no  such  special  licenses 
were  ever  granted  by  a  Vicar-General,  Surrogate,  or  any  other 
person  appointed  by  me  as  Bishop,  in  the  years  1814  and  1815.  It 
was  a  usual  thing  to  grant  such  special  licenses  for  marriages  in  a 
private  house  or  place,  other  than  a  church  or  chapel  within  the 
said  diocese,  and  the  granting  of  such  licenses  is  altogether  dis- 
cretionary. I  am  positively  certain  that  I  never  did,  and  also  that 
no  person  by  my  authority  ever  did,  grant  any  special  license  to 
marry  the  said  Sir  John  Bennett  Piers  to  the  said  Elizabeth  Denny, 
otherwise  King,  at  Leece  Lodge,  or  any  other  private  house  in  the 
said  Isle  of  Man  ;  and  in  addition  to  the  reasons  already  given  by 
me  for  being  certain  that  I  never  did  grant  any  such  special  license, 
I  have  to  add,  that  I  should  naturally  have  stated  the  fact  of  my 
having  so  done,  on  the  occasions  of  my  hearing  her  (as  I  did 
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Bubseqaently  for  many  years)  always  spoken  of  as  Miss  Denny,  and  Fiebs 
never  as  Lady  Piers.  The  steps  usual  and  necessary  to  be  taken  piebs. 
previously  to  granting  such  special  marriage  license  in  the  said 
Isle  of  Man,  during  the  time  that  I  was  Bishop  of  that  place,  weroi 
for  the  gentleman  going  to  be  married  to  appear  before  me,  together 
with  *two  bondsmen,  and  previously  to  granting  such  special  [  *349  ] 
licenses,  the  gentleman  was  required  to  make  an  affidavit  or  oath 
that  there  was  no  legal  bar  or  impediment  to  such  marriage,  and  no 
such  special  licenses  were  ever  granted  without  requiring  such  oath 
or  affidavit.  I  do  not  now  recollect  the  express  form  of  such  special 
license,  nor  can  I  set  forth  whether  or  not  it  contains  any  injunc- 
tion or  clause  respecting  the  registry  of  such  marriage.  I  was 
acquainted  with  the  Beverend  Thomas  Orpen  Stewart,  and  so  knew 
him  in  and  previous  to  the  year  1815.  The  said  Beverend  Thomas 
Orpen  Stewart  was  not  a  person  of  respectable  character,  and  in 
consequence  of  his  having  been  a  convicted  defendant  in  an  action 
for  damages  brought  against  him  for  criminal  conversation,  I  pro- 
hibited him  from  officiating  in  said  diocese  or  island ;  but  save  than, 
as  aforesaid,  1  knew  nothing  of  the  said  Thomas  Orpen  Stewart,  or 
his  character  and  conduct,  he  having  been  merely  a  casual  resident 
in  said  island,  and  I  believe  that  he  left  said  island  in  consequence 
of  his  having  been  convicted  of  the  offence  aforesaid." 

Several  witnesses  deposed  that  they  knew  of  Sir  J.  B.  Piers  and 
Elizabeth  Denny  or  King  living  together,  but  did  not  know  that 
they  were  ever  married.  One  of  these  witnesses,  however,  admitted 
on  cross-examination  that,  in  the  year  1815,  the  servants  at  Leece 
Lodge  told  him  that  Sir  J.  B.  Piers  and  Miss  Denny  had  been 
married  the  day  before,  and  married  by  Mr.  Stewart,  but  he  did 
not  believe  it  to  be  true. 

The  cause  was  heard  in  the  Court  of  Chancery,  in  Ireland,  on  the 
22nd,  23rd,  and  26th  days  of  April,  1847,  and  the  Lord  Chancellor 
offered — ^provided  the  Bishop  of  Bochester  would  come  to  Ireland 
for  the  ^purpose  of  being  examined — to  grant  an  issue  to  try  whether  [  *^^^  ] 
any  special  license  was  granted  for  the  solemnization  of  the  alleged 
marriage  of  27th  of  May,  1815,  under  the  hand  and  episcopal  seal 
of  the  then  Bishop  of  Sodor  and  Man.  This  offer  could  not  be 
accepted  on  the  part  of  the  appellants  without  the  Bishop's  consent 
to  pass  over  to  Ireland,  which  after  a  letter  of  request  had  been 
written  to  him,  he  refused  to  do,  and  the  decree  was,  therefore, 
made  on  the  10th  of  May,  1847|  dismissing  the  bill,  without  costs. 

The  appeal  was  brought  against  that  decree. 


190  1849.    H.  L.     2  H.  L.  C.  350—857.  [r.r. 


Piers  Mr.  Bethell  and  Mr.  Glasse  for  the  appellants : 

PiEBs.  The  question  raised  here  is  as  to  the  validity  of  a  marriage 

celebrated  in  the  Isle  of  Man.    The  appellants  submit  that  the 
marriage  is  valid  both  in  law  and  in  fact. 

The  marriage  is  valid  in  law  on  the  ground  of  legal  presumption. 
There  are  three  presumptions  of  law,  all  of  which  are  here  in  favour 
of  the  appellants.  The  first  is,  Semper  jprcesumitur  pro  matrhnonio  : 
this  is  a  presumption  of  law.  The  next  is,  that  every  intendment 
shall  be  made  in  favour  of  a  marriage  de  facto ;  so  that  if  any 
clergjrman  was  present  performing  the  ceremony,  the  law  will 
presume  that  he  was  a  clergyman  properly  authorised.  The  third 
is,  that  where  an  act  appears  to  have  been  performed  by  proper 
persons,  the  law  will  intend  that  everything  was  done  in  a  proper 
manner.  The  burden  of  impeaching  this  marriage  lies  therefore  on 
the  respondent. 

The  extent  and  effect  of  these  legal  presumptions  were  not  adverted 
to  in  the  Court  below,  and  hence  the  error  into  which  that  Court  has 
fallen.     The  force  of  a  legal  presumption,  especially  in  the  case  of 

[  *35i  ]  marriage,  *and  of  legitimacy  of  children,  is  complete,  unless  it  is 
absolutely  rebutted  by  proof.  [They  cited  St.  Devcreux  v.  Mxwh 
Detvchurch  (i),  Fleming  v.  Fleming  (2),  Williams  v.  The  East  India 
Company  (2),  RexY.  Twyning  (4,),  Cunninghams  v.  Cunninghams  {5), 
Lapsley  v.  Grierson  (6).] 

[  365  ]  Mr.  J.  Parker  and  Mr.  F.  GoUsmidt,  [for  the  respondent]  : 

[  357  ]  *    *    The  respondent  is  entitled  to  succeed  if,  on  the  evidence, 

he  can  satisfy  the  House  that  it  was  in  a  high  degree  more  probable 
that  there  was  not  a  license,  than  that  there  was  one.  Such  was 
the  doctrine  adopted  by  this  House  in  the  case  of  Morris  v. 
Davies  (7). 

(Lord  Campbell  :  In  considering  that  case,  it  must  be  remarked 
that  the  birth  of  the  child  was  concealed  from  the  husband.) 

But  independently  of  the  particular  facts  of  that  case,  the  Lord 
Chancellor  there  lays  down  the  rule  that  the  presumption  of  law 
may  be  rebutted  by  circumstances,  and  especially  speaks  (8)    of 

(1)  1  Sir  W.  Bl.  367.  (6)  73  R.  R.  132  (1  H.  L.  C.  498). 

(2)  29  B.  E.  562  (4  Bing.  266).  (7)  47  B.  B.  60  (5  CI.  &  Fin.  163). 

(3)  6  B.  B.  589  (3  East,  192).  (8)  47  B.  B.  at  p.  66  (5  CI.  &  Fin. 

(4)  20  B.  B.  480  (2  B.  &  Aid.  386).  242). 

(5)  14  B.  B.  180  (2  Dow,  482). 
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**  Evidence  diminishing  *the  probability  or  showing  the  improba-        Piers 
bility  that  such  intercourse  did  in  fact  take  place."  Pibiu. 

[They  distinguished  the  cases  cited  on  behalf  of  the  appellants,       [  ^358  ] 
and  cited  Frankland  v.  Nichohon{i),  Pougett  v.  Tomkyns{2),  and 
Mather  v.  Nqf  (3).] 

Mr.  BethfU,  in  reply :  [  369  ] 

The  fallacy  of  the  argument  on  the  other  sideis,  that  the  prasumptio 
Irffis  rrf /ocrt  *and  the  prasumptio  juris,  are  confounded  together.  [•360] 
The  one  may  certainly  be  rebutted  by  evidence ; .  for  it  is  in  truth 
nothing  but  a  conflict  of  presumptions.  But  the  other,  which  flows 
from  facts  already  established,  cannot  be  rebutted.  The  rule  of  the 
civil  law,  which  has  been  everywhere  adopted,  is  well  expressed  in 
the  Digest,  "  Estque  nihil  aliud  quam  dispositio  legis  prsesumentis, 
et  super  prsesumpto  tanquam  sibi  comperto  statuentis :  contra  quam 

non  admittitur  probatio"  (4). 

♦  ♦  ♦  ♦  ♦ 

Thb  Lord  Chancbllob:  Uarek  22, 

This  is  an  appeal  from  the  decision  of  the  Lord  Chancellor  of 
Ireland,  upon  the  adjudication  to  which  *he  has  come,  as  to  the  [  *36i  ] 
legal  validity  of  the  marriage  upon  which  the  legitimacy,  and 
therefore  the  rights  of  the  appellants,  depended.  It  appears  that 
the  Lord  Chancellor  ultimately  decided  that  point  on  the  evidence 
before  him,  but  he,  at  the  same  time,  offered  an  issue,  which  he 
thought  would  try  the  question  of  the  validity  of  the  marriage. 
The  issue  which  he  offered  to  the  parties  was,  ''  whether  there 
had  been  a  special  license  from  the  Bishop  of  Sodor  and  Man, 
authorizing  the  clergyman  of  that  island  to  celebrate  the 
marriage." 

Now  it  does  appear  to  me  that  the  issue  so  tendered  goes  very 
much  to  explain  the  ground  upon  which  the  Lord  Chancellor 
decided  the  case,  because  it  shows  that  according  to  the  view  which 
he  took  of  it,  the  question  in  dispute  depended  upon  the  greater  or 
less  weight  of  the  evidence  upon  the  one  side  or  the  other ;  other- 
wise the  issue  would  not  reach  the  question  so  as  to  decide  upon 
the  validity  of  the  marriage.  Such  an  issue  would  rest  upon  the 
balance  of  evidence  as  to  a  particular  fact,  upon  the  result  of  which 
the  validity  of  the  marriage  undoubtedly  would  depend ;  but  that  is 

(1)  15  R  R  478  (3  M.  &  S.  259,  n.).  (4)  Dig.  bk.  xxii.  Tit.  iii.,  •*  Be  Pro. 

(2)  15  R.  B.  480  (3  M.  &  8.  262,  n.).      bationibua  et  Prwsumptioxiibua.'* 

(3)  15  B.  B.  483  (3  M.  &  S.  265,  n.]. 
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PiEBs  not  the  mode  in  which  the  law  contemplates  matters  of  proof 
Piers.  relating  to  the  lawfulness  of  a  marriage.  It  entirely  lays  aside  all 
that  strong  legal  presumption  upon  which  the  law  proceeds  in  the 
case  of  marriage,  and  adjudicates  upon  the  point  as  upon  any 
other  matter  of  fact,  with  respect  to  which  there  is  no  presumption 
one  way  or  the  other,  but  where,  upon  the  result  of  the  investiga- 
tion as  to  the  existence  of  the  fact,  the  right  of  the  parties  might 
depend. 

My  Lords,  I  have  not  found  that  the  rule  of  law  is  anywhere  laid 
down  more  to  my  satisfaction  than  it  is  by  Lord  Lyndhurst  in  the 
[  •362  ]  case  of  Morris  v.  Davies,  *as  determined  in  this  House  (i).  It  is 
not  precisely  the  same  presumption  as  exists  in  the  present  case  ; 
but  the  principle  is  strictly  applicable  to  the  presumption  which  we 
are  considering.  He  says (2),  "The  presumption  of  law  is  not 
lightly  to  be  repelled.  It  is  not  to  be  broken  in  upon  or  shaken  by 
a  mere  balance  of  probability.  The  evidence  for  the  purpose  of 
repelling  it  must  be  strong,  distinct,  satisfactory  and  conclusive." 
No  doubt,  every  case  must  vary  as  to  how  far  the  evidence  may  be 
considered  as  **  satisfactory  and  conclusive ; "  but  he  lays  down 
this  rule  that  the  presumption  must  prevail  unless  it  is  most  satis- 
factorily repelled  by  the  evidence  in  the  cause  appearing  conclusive 
to  those  who  have  to  decide  upon  the  question. 

Now,  my  Lords,  here  the  legitimacy  of  the  plaintiffs,  which  is  the 
question  in  the  cause,  depends  upon  the  validity  of  a  marriage 
celebrated  in  the  Isle  of  Man  by  a  clergyman  whose  status  is  not  a 
matter  in  dispute,  he  having  been  a  regularly  ordained  clergyman, 
doing  duty  in  a  church  there,  and  as  to  whose  capacity  to  celebrate 
marriage  there  is  no  dispute.  The  question  arises  as  to 
whether  the  marriage  so  celebrated  was  valid  according  to  the  law 
of  the  Isle  of  Man,  requiring  the  special  license  of  the  Bishop  in 
cases  where  the  marriage  is  celebrated,  as  this  was,  in  a  private 
house,  and  not  in  a  church. 

Of  the  fact  of  the  marriage  there  is  no  dispute  whatever ;  there 
is  not  even  a  question  raised  about  that.  But  not  only  is  the  fact 
of  the  marriage  proved,  but  it  is  proved  to  my  entire  satis- 
faction that  the  clergyman  and  the  parties  to  the  marriage  were  all 
anxious  that  a  valid  marriage  should  be  celebrated,  and  all  supposed 
[♦363  ]i  that  a  valid  marriage  had  been  celebrated.  It  is  in  *evidence  that 
Sir  John  Piers — the  lady  whom  he  married  being  at  that  time  near 

.    (1)  47  B,  R,  50  (5  CI  &  Fin.  163).  (2)  47  E.  B.  at  p.  84  (5  CI.  &  Fin. 

265). 
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the  period  of  her  confinement — was  anxious  to  have  a  child  bom        Piebs 

who  might  be  the  heir  to  his  property.     There  is  no  doubt  that  the       piers. 

woman,  at  all  events,  must  have  been  anxious  for  a  valid  marriage. 

The  clergyman  not  only  must  have  been  anxious  not  to  incur  the 

penalties  which    the    law  imposes   upon   clergymen    celebrating 

marriages  otherwise  than  according  to  the  law  of  the  island,  but 

the  evidence  shows  that  he  could  not  possibly  have  been  in  that 

situation,  in  which  he  is  attempted  to  be  described  in  the  cause, 

namely,  that  of  a  person  ignorant  of  the  law,  and  therefore  likely 

to  err,  as  not  knowing  what  the  law  of  the  island  was.    He  not  only 

was  a  clergyman  who  had  been  for  a  considerable  time  exercising 

the  functions  of  a  clergyman  of  one  of  the  churches  in  the  island, 

but  he  had  been  the  private  or  domestic  chaplain,  as  it  is  called,  of 

the  preceding  Bishop  of  Sodor  and  Man ;  and  he,  it  appears,  had 

also  been  previously  engaged  in   celebrating  marriages  of   this 

description.    We  therefore  have  it  for  certain,  that  all  the  parties 

must  have  intended  that  a  valid  marriage  should  be  celebrated ; 

and  that  at  least  one  of  the  parties  understood  the  law  relating  to 

the  marriage  which  he  was  celebrating. 

Then  we  have  the  subsequent  conduct  of  the  parties,  proving 
beyond  all  question  that  they  supposed  that  a  valid  marriage  had 
been  celebrated.  The  children  are  treated  as  legitimate  children ; 
the  wife  is  treated  as  the  lawful  wife;  and  the  conduct  of  the 
parties,  from  beginning  to  end,  shows  that  they  believed  a  valid 
marriage  to  have  been  solemnized.  This  is  not  at  all  shaken  by 
the  fact  of  a  subsequent  marriage  having  taken  place  in  Ireland. 
We  know  that  that  does  frequently  happen  without  the  slightest 
imputation  on  the  validity  of  the  first  marriage. 

Now,  under  these  circumstances,  the  validity  of  the  marriage  is  [  364  ] 
impeached  upon  this  ground,  that  there  is  no  proof  of  there  having 
been  a  special  license  granted  by  the  Bishop.  Then  we  have  a 
marriage  onimpeached  by  any  circumstances  to  show  the  knowledge 
of  the  parties,  or  the  opinion  of  the  parties,  that  other  than  a  valid 
marriage  had  been  celebrated,  accompanied  by  the  anxious  wish 
that  such  marriage  should  be  celebrated — and  we  have  a  clergyman 
engaged  in  celebrating  the  marriage,  who  must  be  supposed  to  have 
been  cognizant  of  the  law  of  the  island ;  he  appears  to  have  been 
so ;  and,  in  point  of  fact,  from  his  position  there  can  be  no  room 
for  doubt  as  to  whether  he  was  or  was  not  cognizant  of  the  law  of 
the  island ;  and  opposed  to  these  circumstances  is  the  absence  of 
proof  of  the  license  under  which  the  marriage  was  celebrated. 

B.B. — ^VOL.  LXXXI.  18 
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Pikes  Then  here  is  a  case  which  raises  all  the  presumptions  the  law  can 

PiBBa.  raise  in  favour  of  a  valid  marriage.  There  is  nothing  to  shake  it 
but  this — Was  there  or  was  there  not  a  special  license?  Now,  that 
that  may  be  matter  to  be  inquired  into,  1  do  not  at  all  deny.  It 
might  be  possible  to  disprove,  even  at  this  distance  of  time,  some 
circumstances  upon  which  the  validity  of  the  marriage  might 
depend;  but,  if  disproof  was  offered,  it  must  be  met  with  all  that 
strength  of  legal  presumption  which  would  operate  in  favour  of  the 
marriage  being  valid. 

Of  [what  then  [does  the  evidence  consist  ?  It  consists  of  the 
testimony  of  theJBishop,  who  can  only  speak  to  his  not  recollecting 
having  granted  a  special  license.  He  states  reasons  why  he  has 
confidence  in  his  belief  that  there  was  no  special  license.  If  the 
opinion  which  he  has  given  is  maintained  altogether  by  those 
reasons,  his  conclusion  from  those  reasons  is  hardly  entitled  to 
[  •^es  ]  *more  weight  than  the  conclusion  which  your  Lordships  yourselves 
may  draw.  It  does  not  appear  that  he  gives  any  other  reason  for 
coming  to  that  conclusion,  except  that  he  has  no  recollection  of 
having  granted  a  special  license,  and  that,  from  certain  circum- 
stances, he  thinks  it  very  improbable  that  he  should  have 
granted  it. 

Those  reasons,  when  examined,  beyond  all  doubt  do  not  appear 
to  be  very  satisfactory.  Some  of  the  facts  upon  which  he  proceeds, 
if  not  entirely  displaced,  are  very  much  shaken  by  evidence  in  the 
cause ;  as,  for  instance,  that  a  party  wishing  to  obtain  a  special 
license  must  appear  before  the  Bishop  personally,  and  inform  him 
of  the  fact.  We  have  very  good  evidence  from  Mr.  Brown,  who 
held  an  official  situation  which  must  have  brought  to  him  a 
knowledge  of  the  usual  practice,  from  which  it  is  to  be  inferred 
that  that  is  not  the  universal  practice.  It  certainly  would  be 
rather  an  extraordinary  practice  in  matters  of  that  description, 
which  are  matters  very  much  of  course,  and  are  usually  transacted 
by  officers  authorized  for  that  purpose,  and  not  by  the  Bishop 
himself.  For  instance,  Mr.  Brown  says,  that  in  the  year  1818 
(it  is  true  that  that  is  after  the  marriage  in  question),  he  received 
certain  directions  from  the  Bishop  as  to  the  course  to  be  pursued 
upon  application  for  a  special  license.  From  that,  one  would  infer 
that  the  Bishop,  in  the  ordinary  course,  permitted  that  part  of 
his  duty  to  be  exercised  by  his  lawfully  constituted  officer,  and 
did  not  himself  personally  interfere  in  the  details  of  all  those 
transactions. 
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Bat,  however,  giving  all  the  weight  to  the  Bishop's  testimony        Piebs 
which  can  possibly  be  asked  by  those  who  rely  upon  the  effect        pi^sa 
of  it,  it  comes  to  no  more  than  this — a  *mere  negative,— a  mere      [  'sea  ] 
absence  of  recollection  of  a  transaction  which   took  place  thirty 
years  ago,  with  certain  grounds  stated,  upon  which,  either  in  the 
whole  or  in  great  part,  that  conclusion,  to  which  the  Bishop  has 
come,  has  rested.     I  cannot  say  that  that  is  evidence,  in   the 
language  of  Lord  Lyndhurst  "strong,  distinct,  satisfactory,  and 
conclusive."     It  appears  to  me  to  be  the  very  contrary  of  what  we 
understand  by  the  meaning  of  those  words. 

But  independently  of  that,  there  is  not  only  evidence  of  possibility, 
but  of  probability,  entirely  outweighing  the  probability  of  the  mar- 
riage having  been  celebrated  without  a  special  licence,  in  the  fact  that 
the  preceding  Bishop  may  have  granted  such  a  licence.  There  is 
nothing  whatever  at  variance  with  that,  except  the  period  which 
elapsed  between  the  time  when  the  special  licence  is  supposed  to 
have  been  granted,  and  the  time  when  the  marriage  was  celebrated. 
But  there  is  evidence  that  it  is  not  at  all  an  unusual  thing  for  a 
considerable  time  to  elapse  between  the  one  and  the  other.  And 
we  have  this  in  proof,  that  the  marriage  was  contemplated  two 
years  before — the  brother  of  Sir  John  Piers  was  intended  to  be  the 
clergyman  to  officiate.  He  was  not  able,  however,  to  come  to  the 
Isle  of  Man,  and  the  postponement  took  place  on  that  account.  We 
have  therefore  the  fact  of  the  intention  having  existed  at  the  period 
at  which,  if  the  license  was  granted  by  the  preceding  Bishop,  the 
license  in  question  would  have  been  so  granted.  That  is  not  a  fact 
upon  which  we  can  rely  as  conclusive,  but  it  undoubtedly  removes 
a  great  deal  of  the  alleged  improbability  of  the  license  having 
been  granted  at  a  period  so  long  antecedent  to  the  time  of  the 
marriage. 

But,  my  Lords,  I  will  not  go  into  all  the  circumstances  in  detail,  [  367  ] 
simply  because  the  view  which  I  take  of  this  case  does  not  depend 
upon  such  an  examination  of  them,  but  it  depends  upon  this:  there 
is  a  strong  legal  presumption  in  favour  of  the  validity  of  the  mar- 
riage, particularly  after  the  great  length  of  time  which  has  elapsed 
since  its  celebration,  which  is  not  met  in  this  case  by  that  species 
of  positive,  distinct,  and  satisfactory  disproof  which  is  essential  in 
order  to  get  rid  of  the  probability  of  the  marriage  having  been  duly 
celebrated. 

Under  these  circumstances  therefore,  I  cannot  come  to  the  con- 
clusion to  which  the  Lobd  Ghangbllor  of  Ireland  has  come,  either 

18—2? 


198  1849.    H.  L.    2  H.  L.  C.  867—368.  [r.r. 

Piers  as  to  the  resalt,  namely,  dismissing  the  plaintiffs'  bill  upon  the 
PiBRs.  ground  that  they  had  not  made  out  their  title  as  legitimate  children, 
or  still  less  as  to  the  form  in  which  he  proposed  to  try  the  issue 
upon  the  validity  of  this  marriage.  I  really  have  no  diflSculty 
whatever  on  this  part  of  the  case.  It  never  appeared  to  me  that 
there  was  made  out  that  species  of  contradiction  of  the  legal  pre- 
sumption, which  would  justify  any  Court  in  coming  to  a  conclusion 
against  the  validity  of  the  marriage.  The  only  doubt  which  I  had 
was  as  to  the  course  which  a  court  of  equity  ought  to  have  adopted 
for  the  purpose  of  disposing  of  the  question. 

Beyond  all  doubt,  my  Lords,  in  an  ordinary  case  in  which  a 
question  arises  as  to  the  legitimacy  of  children,  or  the  validity 
of  a  marriage,  it  would  be  a  case  for  a  court  of  equity  to  send  to 
trial.  But  there  are  peculiar  circumstances  in  this  case,  which, 
after  some  consideration,  I  am  satisfied  make  it  the  duty  of  this 
House  not  to  adopt  that  course.  In  the  first  place,  it  is  hardly 
[  *368  ]  possible  to  adopt  that  course  in  a  mode  *which  would  lead  to  a 
satisfactory  conclusion.  It  is  not  a  case  in  which  a  court  of  equity 
is  bound  to  do  it.  It  would  only  do  it  in  the  ordinary  course  of 
administering  its  jurisdiction  in  order  to  satisfy  itself  as  to  the  fact 
upon  which  the  issue  would  be  directed.  If  the  marriage  is  dis- 
proved, there  can  be  no  issue  directed.  Here  then  the  question  is, 
whether  the  facts  are  such  as,  in  the  discretion  of  the  Court,  make 
it  the  duty  of  tlie  Court  to  direct  an  issue  to  be  tried  by  a  jury. 
First  of  all,  it  does  not  depend  in  any  great  degree,  as  we  see  now 
from  the  evidence  produced  before  the  Court  of  Chancery,  upon 
parol  testimony;  it  depends  more  than  anything  else  upon  the  effect 
and  validity  to  be  given  to  the  legal  presumption.  It  is  not  that 
kind  of  case  which  is  peculiarly  to  be  investigated  before  a  jury  by 
parol  testimony,  the  aid  of  which  a  court  of  equity  requires  in 
ascertaining  a  disputed  fact. 

But  there  is  another  great  difficulty.  If  this  issue  is  to  be 
directed,  it  will  be  directed  to  be  tried  in  Ireland.  Now  it  does 
so  happen,  that  the  evidence  upon  which  the  fact  is  to  depend 
seems  to  be  found  anywhere  but  in  Ireland.  Part  of  it,  and  a 
most  important  part  on  one  side  of  the  question,  is  to  be  found 
in  this  country — that  of  the  Bishop.  Now  the  Bishop  of  Rochester 
is  residing  here,  and  he  has,  as  it  appears,  declined  to  go  to  Dublin 
for  the  purpose  of  giving  his  testimony  there.  But  the  other  part 
of  the  evidence,  and  perhaps  next  to  that  of  the  Bishop,  the  most 
important  part  of  the  evidence,  is  to  be  found  in  the  Isle  of  Man. 
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So  that  you  woald  have  the  jury  in  Ireland,  but  you  would  have  no        pikbs 
evidence  in  Ireland;  besides  which,  if  evidence  could  be  obtained,        pierb. 
the  trial  by  jury  would  not  in  this  case  be  a  satisfactory  mode  of 
investigating  the  fact. 

Another  ground  which  appears  to  me  to  be  conclusive  as  to  the  [  369  ] 
coarse  which  this  House  ought  to  adopt  is  this:  the  question 
depends  a  good  deal  upon  the  effect  to  be  given  to  the  legal  pre- 
sumption, as  opposed  to  the  description  of  evidence  which  we  have 
here.  If  a  jury  should  come  to  the  conclusion  to  which  the  Lord 
Chancellor  of  Ireland  has  come,  namely,  that  the  evidence  is 
sufiBcient  to  repel  the  legal  presumption,  and  that  fact  should  be 
brought  before  this  House  in  proper  form,  could  this  House  be 
satisfied  with  such  a  verdict  proceeding  upon  these  grounds?  I 
think  it  could  not,  and  I  believe  therefore  that  an  attempt  to  try 
the  question  by  an  issue  would  lead  to  great  and  unnecessary 
expense ;  and  that  we  should  by  no  means  come,  in  all  probability, 
to  a  more  satisfactory  result  upon  the  real  merits  of  the  case  than 
we  may  come  to  on  the  evidence  we  have  now  before  us. 

My  opinion  therefore  being  that  the  strong  legal  presumption  is 
not  repelled  by  the  evidence  in  the  cause,  my  advice  to  your  Lord- 
ships is  to  reverse  the  decree  of  the  Lord  Chancellor  of  Ireland, 
and  to  declare  that  the  appellants  have  established  their  status. 
That  decree  upon  the  finding  is  quite  of  course.  There  will  be  no 
reason  for  sending  it  back  to  the  Court  of  Chancery.  If  there 
should  be  anything  else  to  be  adjudicated  upon,  I  apprehend  that 
this  House  will  not  decide  it,  but  in  that  case  will  remit  it  to  the 
Court  of  Chancery  for  the  purpose  of  having  that  matter  disposed 
of  there.  As  far  as  I  have  been  able  to  see  into  the  cause,  there  is 
no  defence  set  up  against  the  claim  of  the  appellants,  except  the 
question  of  whether  they  are  legitimate  children,  and  entitled  to 
the  property.  If  that  is  so,  this  House  will  not  be  departing  from 
*its  ordinary  course  in  making  a  decree  in  favour  of  the  appellants.       [  *370  ] 

Lord  Brouohah  : 

My  Lords — I  am  altogether  of  the  same  opinion,  and  for  the 
same  reasons.  I  consider  the  rule  of  law  to  have  been  very  clearly 
laid  down  in  Morris  v.  Davies  (i),  by  my  noble  and  learned  friend. 
Lord  Ltndhurst.  My  noble  and  learned  friend  there  laid  down 
that  rule  in  very  plain  terms ;  and  if  I  had  any  doubt  as  to  any  one 
of  the  four  descriptions  which  he  gave  of  the  evidence  required  to 
(1)  47  B.  K  50,  84(601.  &  Fin.  163,  265). 
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PIRB8  rebut  the  legal  presamption  of  legitimacy,  it  is  as  to  the  last.  I 
PiEBA.  should  say,  '*  clear,  distinct,  and  satisfactory  evidence."  I  am  not 
quite  prepared  to  use  the  word  ''  conclusive."  I  think  some  doubt 
may  arise  upon  that,  which  it  is  unnecessary  to  raise,  because  if 
the  evidence  required  be  clear  and  satisfactory,  that  is  quite  suffi- 
cient for  me.  I  do  not  like  ever  to  lay  down  the  rule  that  evidence 
must  be  **  conclusive,"  because  that  gives  occasion  very  frequently 
to  needless  and  inconvenient  doubt. 

Have  we,  then,  in  this  marriage;  alleged  to  have  been  had 
85  years  ago  in  the  Isle  of  Man;  always  acknowledged  to  have 
been  intended  by  the  parties  for  a  considerable  time  before  the 
fact ;  acknowledged  to  have  been  satisfactory  to  the  parties  to  a 
certain  extent  immediately  after  the  fact ;  recognised  by  them,  and 
by  their  acts  and  deeds  at  the  very  time,  and  subsisting  till  brought 
into  dispute  by  two  circumstances,  the  one  a  matter  of  fact,  namely, 
an  unquestioned  marriage  solemnized  in  1821,  the  other,  the  pro- 
ceeding in  question  to  get  rid  of  the  charge  of  4,0002.  upon  the 
[  *37i  ]  estate ;  ^always  acknowledged  to  have  been  a  sufficient  marriage 
except  in  those  two  instances,  and  until  those  two  periods :  have 
we,  I  say,  sufficiently  *'  strong,  distinct,  and  satisfactory  "  evidence 
to  repel  the  legal  presumption  in  accordance  with  that  course  of 
action  and  acknowledgment? 

I  say  nothing  of  what  took  place  in  1821,  for  I  am  entirely  of 
opinion  that  that  is  no  argument  whatever  against  the  parties 
believing  that  they  had  contracted  and  solemnized  a  legal  and 
valid  marriage  in  1815.  It  is  a  constant  course  with  persons  who 
solemnize  irregular  marriages,  which,  though  irregular,  are  per- 
fectly valid  and  perfectly  legal,  and  against  which  nothing  either  of 
presumption  or  of  law  can  be  alleged ;  it  is  a  constant  course  for 
them  afterwards,  needlessly,  superfluously,  and,  in  my  opinion, 
irregularly,  to  solemnize  what  is  termed  a  regular  marriage,  in  facie 
ecclesia.  I  say  *'  irregularly,"  for  an  obvious  reason ;  because,  if 
the  first  marriage  is  valid,  the  second  marriage  becomes  an  irregular 
marriage.  The  first  marriage  was  irregular  for  want  of  certain 
ecclesiastical  or  legal  solemnities ;  but  in  law  it  was  valid.  The 
second  marriage  is  a  mockery ;  because,  for  two  persons  who  are 
single  to  marry  is  intelligible,  but  for  two  persons  who  are  already 
married  to  marry  is  mockery,  and  I  may  almost  say  a  profanation 
of  a  very  solemn  rite  of  the  Church.  Therefore,  though  I  do  not 
consider  that  that  acting  of  theirs  is  at  all  to  be  commended,  yet  it 
is  constantly  had  recourse  to.    It  is  a  constant  course  for  persons 
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in  a  certain  station  of  life,  who  make  what  is  commonly  called  a        Piebs 

runaway  or  irregular  marriage,  afterwards  to  marry  in  facie  ecclesia,        pikbs. 

for  the  purpose  of  quieting  the  scruples  of  persons  of  nice  conscience, 

but  also  for  the  purpose  of  putting  down  any  public  clamour  that 

may  *have  arisen.     In  England,  where  the  law  is  so  different  from       [  *372  ] 

the  Scotch  law,  it  is  a  very  common  thing ;  for  the  public  here  do 

not  know  that  the  Scotch  law  requires  no  proclamation  of  banns, 

no  license,  and  no  consent  of  parents  or  guardians,  to  solemnize  a 

marriage.     They  do  not  know  these  things ;  and,  therefore,  they 

say,  "  Oh,  these  people  have  only  been  married  at  Gretna  Green, 

and  it  is  not  a  valid  marriage."     In  order  to  meet  that  public 

clamour  about  the  fancied  illegality  and  invalidity  of  the  marriage, 

persons  very  naturally,  but,  as  I  said  before,  very  irregularly,  and 

not  commendably  therefore,  in  my  opinion,  marry  again  in  the 

Established  Church.      The  same    parties    would  be  excessively 

annoyed  and  very  indignant  if  you  were  to   tell  them  that  the 

second  marriage  was  necessary,  for  they  would  say,  "Why,  we 

have  cohabited  a  week  before ;  were  we  living  in  concubinage  at 

the  time?"     They  would  be  excessively  angry  if  you  were  to  tell 

them  that.     I  have  seen  the  experiment  tried  in  the  families  of 

those  persons  who  were  the  fruits  of  such  a  marriage,  and  they  did 

not  at  all  like  it ;  but,  nevertheless,  they  were  the  very  first  people, 

I  have  observed,  to  complain  of  others  as  having  been  married  at 

Gretna  Green,  and  to  say,  "  Oh,  yes,  but  our  fathers  and  mothers 

were  married  in  certain  churches  in  England."     My  answer  to 

that  always  was, ''  but  if  the  second  was  a  necessary  marriage,  in 

what  position  were  your  father  and   mother  previously   to  that 

solemnization  taking  place  in  that  church  ?  "     And  that  generally 

brought  the  matter  to  an  issue,  and  put  an  end  to  the  clamour. 

However,  the  existence  of  those  feelings  in  the  public  mind  upon  so 

very  delicate  a  matter  in  valuing  character,  and  especially  female 

character,  is  quite  sufficient  to  account  for  the  marriage  in  1821  in 

this  case,  and  to  take  away  all  presumption,  *  which  might  thence       [  •373  ] 

arise,  of  the  parties  not  believing  themselves  to  have  been  married 

in  the  Isle  of  Man;  not,  perhaps,  that  that   of  itself  would  be 

decisive  as  the  cause  of  the  subsequent  marriage,  but  still  it  is  a 

strong  circumstance. 

It  appears  to  me,  therefore,  that  we  may  take  this  to  be  a 
marriage  not  questioned  till  these  proceedings  took  place,  and, 
therefore,  the  presumption  of  law,  both  as  to  marriage  and  legiti- 
macy is,  in  the  words  of  Lord  Lyndhurst,  only  to  be  rebutted  by 
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PiBBs        "  strong  and  satisfactory  evidence."    Have  we  that  in  this  case  ? 

PiKBs.  Certainly  not.  I  entirely  agree  with  my  noble  and  learned  friend 
that,  from  the  way  in  which  the  issue  was  tendered,  we  can  quite 
see  what  it  was  which  misled  the  very  learned  and  excellent  Judge 
in  the  Court  below.  To  send  the  question  of  the  legitimacy  of  the 
marriage  to  be  decided,  not  upon  the  whole  case,  as  it  ought  to  be, 
not  upon  the  whole  matter,  but  to  be  decided  upon  one  point,  to 
make  that  one  supposed  circumstance  of  fact,  the  pivot  upon  which 
the  whole  is  to  turn,  is,  to  my  mind,  a  monstrous  error  in  the  Court 
below — it  is  an  error  which  cannot  be  exceeded,  because  it  is  a  total 
confounding  of  two  perfectly  different  things.  It  would  not  be 
much  better  than  to  do  this :  We  say  that  a  parson  in  a  tithe  suit 
has  a  right  to  an  issue — we  say  that  an  heir-at-law  has  a  right  to 
an  issue — we  say  that — but  did  anybody  ever,  in  sending  an  issue 
upon  a  tithe  suit,  which  the  parson  has  a  right  to  have  against  the 
man  setting  up  a  modxis^  did  anybody  ever,  in  sending  an  issue, 
which  the  heir-at-law  has  a  right  in  like  manner  to  have,  think  of 
making  it  depend  upon  a  particular  fact,  not  upon  the  whole  ques- 
tion, whether  a  right  to  tithes  is  established,  or  a  modus  is  estab- 
[  '374  ]  lished  or  not,  upon  the  whole  fact  of  heir  or  not ;  but  upon  *some 
question  in  the  one  case,  of  whether  A.  B.  was  churchwarden  at 
the  particular  time  when  the  terrier  was  made,  or  whether  a  par- 
ticular fact  took  place  which  tended  to  show  that  A.  B.  was  heir- 
at-law  to  C.  D.  or  no  ?  No  such  thing  was  ever  heard — the  whole 
matter  is  sent  to  be  tried.  But  it  is  worse  here,  because  there  you 
have  the  mere  fact  in  question,  and  I  could  much  more  easily 
tolerate  an  order  directing  an  issue,  though  it  would  be  a  most 
erroneous  direction,  to  try  one  special  circumstance  of  fact  in  those 
two  cases  that  I  put,  than  I  could  tolerate  this  issue  which  has 
been  proposed  to  be  directed  here,  because  this  issue  is  not  the 
thing  in  question.  The  thing  in  question  is  the  validity  of  the 
marriage — the  thing  in  question  is  rebutting  or  not  the  presumption 
of  law  in  favour  of  the  marriage — that  is  the  question ;  and  the 
issue  proposed  would  have  been  an  issue  trying  one  fact  among 
many  in  the  case ;  and  this  appears  to  me  perfectly  erroneous,  and 
a  total  miscarriage  as  far  as  it  goes,  but  a  miscarriage  fatal  to  the 
whole  judgment,  for  it  goes  to  affect  the  whole. 

There  is  in  this  case  a  very  peculiar  circumstance.  No  doubt 
much,  if  not  the  whole,  depends  upon  the  fact  of  the  license — 
whether  there  was  a  license  or  not.  It  is  most  important  to  con- 
sider who  it  was  that  celebrated  this  marriage — it  is  a  fact  which 
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really  does  dispose  of  the  question  in  my  opinion.  It  is  celebrated  Pibbs 
by  a  person  in  orders,  and  who  had  been  for  some  time  in  orders,  pibbs. 
in  the  Isle  of  Man.  It  is  celebrated  by  a  person  who  could  not  by 
possibility  be  ignorant  of  the  law  of  the  Isle  of  Man  respecting 
marriage,  because  it  is  celebrated  by  a  person  who  actually,  I  think, 
was  chaplain  to  Dr.  Crigan,  the  predecessor  of  my  Right  *Reverend  [  •375  ] 
friend  the  present  Bishop  of  Rochester,  Dr.  Murray,  the  Bishop  in 
whose  time  the  marriage  was  celebrated.  Here  then  is  a  clergy- 
man who  had  been  accustomed  to  celebrate  marriages,  who  knew 
from  his  position,  officially,  clerically,  and  generally,  the  law  upon 
the  subject ;  aye,  and  who  knew  another  thing,— the  high  risk  that 
he  incurred  if  he  did  not  celebrate  the  marriage  duly.  Is  it  to  be 
presumed,  is  it  to  be  really  supposed,  upon  a  mere  want  of  memory 
in  the  Bishop,  for  there  is  a  possibility  that  he  might  have  forgotten, 
or  upon  the  impossibility  of  Dr.  Crigan,  his  predecessor,  having 
granted  this  license,  for  you  must  exclude  that  also — is  it  upon 
these  possibilities,  or  either  of  them,  to  be  presumed  that  this 
clergyman  should  have  been  so  reckless — he  who  had  no  kind  of 
interest  in  running  any  risk  at  all?  Sir  John  Piers  had  an 
interest,  and  Lady  Piers  had  an  interest  in  running  a  risk ;  but 
Mr.  Stewart  had  no  interest  whatever.  Mr.  Stewart  was  a  man 
cognizant  of  the  law,  who  had  acted  under  the  law,  who  had  been 
engaged  officially  in  administering,  I  may  say,  the  law,  as  the 
Bishop's  chaplain,  and  who  exposed  himself  to  utter  and  absolute 
ruin  by  celebrating  a  marriage  irregularly.  I  cannot  suppose  that 
likely.  It  appears  to  me  that  that  makes  a  short  end  of  the  ques- 
tion. I  cannot  conceive  a  man  in  his  position  incurring  this  risk 
for  nothing ;  and  if  he  did  not  incur  this  risk,  it  was  because,  in 
fact,  there  was  a  license. 

Then,  as  my  noble  and  learned  friend  has  most  justly  observed, 
the  conduct  of  the  parties  concurs  with  the  legal  presumption,  and 
everything  is  opposed  to  that  which  would  tend  to  rebut  that  pre- 
sumption. Two  years  the  marriage  had  been  in  contemplation,  and 
it  is  explained  why  it  did  not  take  place  before.  That  also  *lets  [  *376  j 
in  the  possibility  of  Dr.  Crigan  having  granted  a  license,  which, 
if  you  admit  every  tittle  of  the  evidence  in  the  cause,  is  not  excluded, 
because  all  that  Dr.  Murray  can  tell  you  is,  that  he  does  not 
remember  granting  the  license.  Suppose  Dr.  Murray,  instead  of 
saying  (for  that  is  all  his  evidence  amounts  to),  '*  I  do  not  think  I 
did — I  do  not  recollect  that  I  did,"  had  actually,  stringently,  and 
conclusively  sworn,  ^*  I  never  did;  I  know  I  never  did;  for  I  have 
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PiBBs  reason  to  know  I  never  did  ;  I  am  as  certain  I  never  did  as  I  am 
Pimts.  certain  I  never  committed  felony,  or  my  own  self  married  irregularly 
without  a  license,  and  thereby  committed  a  great  offence."  Suppose 
he  had  said  that,  which  he  has  not  said,  he  cannot  tell  what  Dr. 
Origan  did ;  he  cannot  tell  what  happened  before  his  time ;  he  does 
not  pretend  to  say  so.  Then  am  1  to  shut  out  all  possibility  of  this 
having  taken  place  before,  when  all  that  is  to  be  urged  against  it  is 
delay  ?  But  Sir  John  Piers  might  have  let  the  license  lie  over  for 
a  particular  reason  ;  and,  accordingly,  a  particular  reason  is  actually 
afforded  here  with  respect  to  the  expectation  of  his  brother  coming 
over  to  celebrate  the  marriage. 

Then  they  act  accordingly  ;  they  intended  to  marry.  Had  they 
a  reason  to  intend  to  marry  ?  Most  undeniably.  There  was  a  very 
considerable  fortune  and  a  Baronetcy  depending  upon  it.  Sir  John 
Piers  wished  to  have  a  legitimate  son,  and  the  lady  was  in  that 
state  which  made  it  most  likely  that  he  should  then  wish  the 
marriage  to  take  place,  because  she  was  within  some  three  or  four 
weeks  of  her  actual  confinement.  It  might  be  done,  therefore,  to 
take  the  chance  of  a  legitimate  son  and  heir  being  produced  by  that 
lady  to  whom  he  was  attached.  Then  they  intended  to  marry. 
[  •377  ]  What  did  they  do  ?  They  performed  what  they  believed  to  ♦be  a 
valid  ceremony  of  marriage ;  and  on  the  very  day  of  the  marriage 
Sir  John  Piers  executed  a  settlement  in  which  he  calls  the  lady  his 
wife. 

Upon  the  whole,  therefore,  I  entertain  no  doubt  whatever  in  this 
case,  that  upon  the  merits  there  has  been  a  miscarriage  below.  The 
only  question, — and  I  was  of  the  same  opinion  as  my  noble  and 
learned  friend  the  last  time  the  cause  was  before  your  Lordships, — 
the  only  question  which  we  had  to  consider  was  whether  we  ought 
not  to  direct  an  issue,  as,  generally  speaking,  this  is  the  sort  of 
matter  which  is  sent  to  be  tried  by  an  issue.  I  should  most  deeply 
have  lamented  if  it  had  been  found  necessary  to  send  an  issue,  for 
this  one  reason  among  the  rest  that,  as  my  noble  and  learned 
friend  says,  in  the  circumstances  of  this  case,  suppose  the  jury  had 
come  to  the  conclusion  that  there  was  no  evidence  of  the  license,  or 
that  it  was  disproved ;  and  led  away  by  that  or  any  other  circum- 
stance,  or  by  the  play  at  Nisi  Prius,  which  one,  who  has  lived  so 
long  in  that  atmosphere  as  some  of  us  have  done,  knows  to  be  prac- 
tised, and  knows  too  that  though  it  may  be  very  expedient  for 
successfully  reaching  the  truth,  is  not  always  without  the  result 
of  misleading  the  jury,  the  truth  failing  to  be  elicited.     Supposing 
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that  from  any  such  accident  the  jury  had  come  to  a  conclasion  Pibbs 
contrary  to  what  I  verily  believe  the  fact  to  have  been,  I  am  quite  piBBa. 
sure  I  should  not  have  been  satisfied  by  it,  and  the  verdict  would 
not  have  bound  me.  If  it  had  gone  back  to  the  Court  below,  it 
would  not  have  bound  the  Court.  The  Court  is  not  bound  by  the 
verdict ;  it  may  send  it  to  another  trial,  but  if  the  Court  had  been 
satisfied  with  that  verdict,  it  would  have  come  here  again,  and  I 
should  have  been  just  in  the  same  position  in  which  I  am  now — 
that  is,  always  upon  the  supposition  that  a  different  kind  of  ^evidence  L  *378  ] 
would  have  been  producible  before  the  jury  than  has  been  forth- 
coming before  the  Court,  and  is  forthcoming  and  is  produced  before 
us.  But  would  there  have  been  any  such  further  evidence  ?  I  am 
putting  it  very  strongly  in  supposing  that  there  might  have  been 
such  evidence,  the  possibility  of  obtaining  which  very  often  tempts 
us,  contrary  to  our  wishes,  to  send  cases  to  be  tried  where  there  is 
the  possibility  of  the  jury  seeing  and  examining  the  witnesses  when 
giving  their  evidence  viva  voce,  a  possibility  which  we  have  not 
in  equity.  But  would  that  have  been  the  case  ?  I  am  putting  it  as 
supposing  it  had  been  ;  but  even  then  it  would  not  have  been  con- 
clusive. We  are  not  bound,  either  by  law  or  in  fact,  by  the  certificate 
of  a  Court.  But  here  you  could  not  have  that  parol  evidence,  nor 
any  thing  of  the  kind  ;  for,  as  my  noble  and  learned  friend  has  well 
observed,  Ireland  must  be  the  place  where  the  issue  would  have 
been  tried.  The  witnesses  are  either  in  this  House,  the  Bishop,  or 
in  the  Isle  of  Man,  and  some  of  them  dead.  Then  you  would  have, 
what  ?  You  would  have  a  commission  here  to  examine  the  Bishop. 
But  you  have  got  his  examination  already.  The  Bishop  would  not 
give  other  evidence  under  any  commission  than  what  he  has  given 
under  the  last  commission.  The  other  evidence  in  the  Isle  of  Man 
you  would  have,  but  it  would  be  just  the  same  as  you  have  here. 
Then  where  should  we  be  with  an  issue  ?  We  should  stand  precisely 
in  the  same  position  in  which  we  stand  at  this  very  moment ;  we 
should  have  the  very  same  evidence,  together  with,  what  I  should 
call,  the  useless  verdict  of  a.  jury.  Therefore,  I  most  heartily 
rejoice,  and  for  these  reasons,  that  we  do  not  find  it  necessary  to 
send  it  to  a  jury. 

No  doubt  if  there  is  anything  to  be  done  further,  the  *case  ought       [  •37»  ] 
to  go  back,  but  I  see  nothing  here  except  the  charge  upon  the 
estate,  and  the  validity  of  that  charge  of  4,000Z.  depends  upon  the 
fact  whether  A.  B.  and  C.  D.,  in  whose  favour  the  power  is  to  be 
executed,  or  the  charge  to  be  raised,  are  lawful  children  or  not.     If 
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FiEBs        that  is  the  whole  question,  I  do  not  see,  any  more  than  does  my 
PiBBs.       noble  and  learned  friend,  any  reason  for  sending  it  back.    I  there- 
fore entirely  agree  with  my  noble  and  learned  friend  [Lord  Cottbn- 
ham],  that  this  case  has  been  misdecided    below,  and  that  the 
judgment  below  ought  to  be  reversed. 

Lord  Campbell: 

My  Lords,  it  seems  to  me  that  this  case  depends  entirely  upon 
the  effect  to  be  given  to  the  presumption  of  law  in  favour  of  the 
marriage.  It  is  allowed  that  there  is  a  presumption  in  its  favour, 
and,  until  the  contrary  is  proved,  we  are  bound  to  draw  the  inference 
that  everything  existed  which  was  necessary  to  constitute  a  valid 
marriage,  and  among  other  things,  that  there  was  a  special  license 
from  theBishop  of  Sodor  and  Man.  But  it  is  likewise  admitted  on  the 
other  hand,  that  this  is  not  a  prasumptio  juris,  that  it  may  be  rebutted, 
and  that  it  can  only  stand  subject  to  the  contrary  being  proved. 
The  whole  question  therefore  depends  upon,  what  sort  of  evidence 
is  required  to  prove  the  negative,  and  to  give  effect  to  it.  It  seems 
to  me,  my  Lords,  as  if  the  very  learned  Lord  Chancellor  of  Ire- 
land had  been  of  opinion,  that  the  only  effect  of  the  presumption  is  to 
shift  the  burden  of  proof ;  and  that  instead  of  the  party  who  stands 
upon  the  validity  of  the  marriage  being  obliged  to  show  that  there 
was  a  license,  it  lies  upon  the  other  side  to  impeach  the  validity  of 
[  *180  ]  the  marriage,  and  prove  that  *there  was  no  license,  but  that  the 
onus  being  shifted,  then  it  is  a  question  to  be  treated  as  any  other 
fact  between  indifferent  parties,  and  that  the  conclusion  to  be  pro- 
nounced is  one  which  depends  merely  upon  the  balance  of  testimony. 
It  is  quite  clear,  in  my  opinion,  that  this  was  the  view  taken  of  it  by 
the  Lord  Chancellor  of  Ireland,  from  the  issue  which  he  proposed 
to  direct ;  for  if  that  issue  had  been  tried,  it  is  quite  clear  the  jurors 
could  merely  have  been  directed  to  consider  whether  in  their  private 
belief,  there  had  been  a  marriage  or  not. 

But  it  seems  to  me  that  that  is  entirely  contrary  to  the  well 
established  principles  of  law  which  have  been  long  laid  down  and 
acted  upon  for  the  security  of  marriage.  Indeed,  Mr.  Parker,  as 
might  be  expected  from  a  gentleman  of  his  great  legal  discrimination 
and  high  professional  eminence,  allowed  at  the  Bar,  as  he  was 
bound  to  do,  that  that  was  not  the  mode  in  which  the  validity 
of  the  marriage  was  to  be  tried ;  and  he  said,  you  must  show  a 
high  degree  of  probability  that  there  was  not  a  license.  That 
comes  pretty  much  within  the  definition  of  the  mode  in  which  the 
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presamption  is  to  be  rebutted,  which  has  been  cited  by  my  noble        Piers 
and  learned  friend  on  the  woolsack,  from  Lord  Lyndhurst,  and  which        pibbs. 
has  been  acquiesced  in  by  my  noble  and  learned  friend  who  last 
addressed  your  Lordships,  with  some  slight  modification. 

My  Lords,  my  opinion  is,  that  a  presumption  of  this  sort,  in 
favour  of  a  marriage,  can  only  be  negatived  by  disproving  every 
reasonable  possibility.  I  do  not  mean  to  say  that  you  must  show  the 
impossibility  of  any  supposition  which  can  be  suggested  to  support 
the  validity  of  the  marriage ;  but  you  must  show  that  *this  is  most  [  *38i  ] 
highly  improbable,  and  that  it  is  not  reasonably  possible.  Because, 
otherwise,  there  is  a  tremendous  responsibility  cast  upon  you  with 
regard  to  the  status  of  the  woman  and  of  the  children.  See  the 
peril  which  you  are  encountering ;  because  you  may  be  deciding 
that  the  woman  is  a  concubine,  and  that  the  children  are  bastards, 
upon  a  mere  speculation,  when  in  fact,  contrary  evidence  may 
afterwards  be  produced,  when  it  is  too  late,  to  show  that  there  was 
that  in  existence  which  would  render  the  marriage  valid,  the  woman 
the  wife  of  the  person  to  whom  she  was  married,  and  the  children 
legitimate.  My  Lords,  to  avoid  such  a  peril,  the  law  requires  that 
you  should  negative  every  reasonable  possibility.  Here,  there  are 
two  possibilities  which  are  suggested :  First,  that  there  was  a  license 
granted  by  Dr.  Grigan,  the  former  Bishop  of  Sodor  and  Man  ;  and 
secondly,  that  there  was  a  license  granted  by  Dr.  Murray,  who  was 
the  Bishop  of  Sodor  and  Man  at  the  time  when  the  marriage  was 
solemnized. 

In  the  first  place,  I  must  draw  your  Lordships'  attention  to  the 
presumption  of  law  which  requires  a  Judge  not  to  exercise  his  own 
private  notion,  or  to  indulge  in  his  own  private  opinions  upon  the 
subject,  but  to  believe  that  everything  was  solemnly  and  effectively 
done.  That  is  greatly  strengthened  here  by  the  facts  of  the  case ; 
because  that  there  was  a  marriage  de  facto  is  not  denied.  The 
parties  were  exceedingly  anxious  that  there  should  be  a  marriage. 
The  clergyman  not  only  had  the  means  of  knowing  the 
law  of  the  island,  but  there  is  every  reason  to  believe  that  he  did 
know  the  law  of  the  island;  there  is  every  reason  to  believe 
that  he  was  aware  that  if  he  solemnized  a  marriage  contrary 
to  the  law,  he  was  liable  to  severe  penalties,  and  amongst  others, 
to  have  his  ears  nailed  to  *the  pillory.  It  is  quite  clear  that  the  [  •382  ] 
parties  believed  that  they  had  celebrated  a  valid  marriage ;  for  on 
the  very  day  on  which  the  marriage  was  celebrated.  Sir  John  Piers 
executed  a  deed,  whereby  he  charged  the  estate,  according  to  his 
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PIEB8       power,  with  certain  uses,  and  in  that  deed  he  calls  the  lady  his 

PiEBs.       lawful  wife. 

How  then  is  this  presumption,  so  strengthened,  rebutted  ?  Simply 
by  the  evidence  of  Dr.  Murray,  the  late  Bishop  of  Sodor  and  Man, 
now  Bishop  of  Rochester.  1  look  upon  his  evidence  to  be  most 
candidly  given  ;  that  he  is  as  sincere  as  it  is  possible  for  a  man  to 
be ;  and  that  his  mind  is  wholly  unbiassed.  But  what  does  even  his 
evidence  amount  to  ?  Merely  to  this ;  that  there  was  a  conviction , 
— no  doubt  a  firm  conviction, — upon  his  mind  that  he  had  not 
granted  a  license,  but  only  for  the  reasons  which  he  assigns.  Now 
the  principal  reason  was,  that  he  surely  could  not  have  granted  the 
license,  because  Sir  John  Piers  and  the  lady  were  living  in 
concubinage.  That  might  certainly  be  a  strong  reason  against 
granting  the  license,  but  possibly  also  it  might  be  a  reason 
for  granting  it;  because,  if  a  letter  had  been  written,  or  if  a 
memorial  had  been  sent  to  the  Bishop,  by  Sir  John  Piers,  stating 
that  he  had  unfortunately  been  living  with  a  lady  as  his  mistress, 
that  her  condition  was  known  in  the  island,  that  he  was  desirous 
of  making  her  his  lawful  wife,  and  at  the  same  time  avoiding  the 
publicity  of  the  ceremony,  and  that  he  would  have  the  marriage 
celebrated  if  he  could  procure  a  license  and  do  it  privately,  it  is 
possible  that,  for  the  purpose  of  rendering  the  connection  between 
this  man  and  woman  a  lawful  one,  the  Bishop  might  have 
granted  the  license,  he  might  or  he  might  not,  but  whether  it 
was  so  or  not,  it  is  impossible  for  us,  at  this  distance  of  time, 
to  ascertain. 

[  383  ]  But  there  is  another  supposition  :  The  Lord  Ghangbllor,  when 

listening  to  the  arguments  at  the  Bar  of  this  House,  and  when  his 
mind  is  addressed,  as  it  always  is,  to  what  falls  from  the  learned 
gentlemen  at  the  Bar,  may  be  signing  thirty  or  forty  documents. 
Supposing  you  were  called  upon  to  negative  the  fact  that  he  had 
signed  a  particular  document,  which,  there  was  no  doubt,  bore  his 
genuine  signature,  if  that  document  should  not  be  forthcoming, 
would  you  negative  the  existence  of  it  by  Lord  Gottbnham  being 
called  and  saying,  '^I  have  no  recollection  whatever  of  having 
signed  that  instrument?"  Notwithstanding  all  our  high  respect 
for  him,  should  we  be  necessarily  bound  to  believe  that  his  opinion 
of  what  he  had  done  or  liad  not  done  was  right,  by  some  reason 
which  he  assigned  for  it,  particularly  if  that  reason  should  not  be 
altogether  satisfactory  ?  Is  it  at  all  in  a  high  degree  improbable, 
taking  3/r.  Parker's  test,  that  the  secretary  laid  that  instrument 
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before  him,  that  the  Bishop  signed  it,  and  that,  at  a  distance  of       Pixbs 
thirty  years,  he  has  forgotten  that  he  did  so  ?  Pikbs. 

Your  Lordships  will  also  hear  in  mind,  that  I  am  not  boand 
privately  to  believe  either  one  speculation  or  the  other.  The 
question  is,  are  they  all  satisfactorily  negatived  ?  I  am  not  bound 
to  believe  that  Dr.  Origan  granted  the  license;  but  it  is  possible 
that  he  may  have  done  so,  and  that  possibility  is  enough  for  me  to 
act  upon,  if  it  is  not  satisfactorily  negatived.  Where  is  the  high 
improbability  that  he  may  have  granted  the  license  ?  In  the  first 
place,  the  license  might  have  been  granted,  and  Sir  John  Piers 
might  have  done,  as  I  have  known  others  do,  who  were  living  in 
concubinage,  wait  until  the  woman  became  pregnant,  and  he  was 
likely  to  have  issue  by  her,  and  then  make  her  his  lawful  wife 
before  the  birth  of  the  child.  It  appears  in  this  *case,  that  they  [  •ssi  ] 
had  been  waiting  for  some  time,  till  another  clergyman,  a  brother, 
should  perform  the  ceremony.  I  am  not  bound  to  say  that  that 
certainly  took  place,  or  that  it  probably  took  place ;  it  may  have 
taken  place ;  there  is  no  reasonable  impossibility  of  its  having  taken 
place,  and  that  is  a  supposition,  to  negative  which  not  a  tittle  of 
evidence  is  brought  before  your  Lordships. 

It  appears  to  me  therefore,  my  Lords,  that  the  presumption  of 
law  which  exists  in  this  case,  and  which  is  strengthened  by  the 
facts,  is  not  at  all  met  by  contrary  evidence,  and  that  therefore  we 
are  bound  to  believe  that  the  licence  existed. 

As  to  the  second  point,  upon  which  the  Lord  Chancellor  of 
Ibkland  did  not  lay  much  stress,  but  upon  which  some  stress  has 
been  laid  at  the  Bar,  I  must  observe,  according  to  what  has  been 
said  by  my  noble  and  learned  friend,  who  last  addressed  the  House, 
that  it  is  entitled  to  no  weight  whatever.  I  think  during  the  argu- 
ment it  was  mentioned  that  the  Archbishop  of  Canterbury  and  the 
Lord  Privy  Seal  had  both  been  married  in  Scotland,  and  had  after- 
wards been  married  in  England.  My  Lords,  I  have  by  me  an 
instance  in  the  case  of  a  Lord  Chancellor.  This  is  what  was  done 
by  a  great  lawyer,  who,  even  at  the  time  of  his .  marriage,  was 
eminent  in  his  profession.  No  doubt  was  entertained  about  the 
marriage  celebrated  at  Galashiels  being  sufficient  both  at  law  and 
in  equity.  He  had  been  married  in  Scotland  by  an  Episcopalian 
clergyman,  not  by  the  blacksmith.  He  was  married  by  a  regularly 
ordained  clergyman  of  the  Church  of  England,  according  to  the 
rites  and  ceremonies  of  the  Church  of  England.  With  a  view  to 
the  easy  evidence  of  the  marriage  in  future  times,  it  was  thought 
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PiBBs  right  to  have  the  parties  married  in  England,  in  conformity  with 
PiEBs.  the  *provi8ion8  of  Lord  Hardwicke'e  Act.  Accordingly  the  ceremony 
[  *385  ]  was  again  performed  in  the  parish  charch  of  St.  Nicholas,  New- 
castle, in  the  presence  of  the  father  of  the  bride,  and  the  brother  of 
the  bridegroom,  and  the  following  entry  was  made  of  it  in  the 
register :  (His  Lordship  read  it  (i).)  Now  here  she  is  described  as  a 
single  woman,  and  only  by  her  maiden  name.  In  the  present 
case  there  is  an  allusion  made  to  the  name  which  the  woman 
acquired  by  marriage.  In  Lai'd  Eldon's  case  it  was  the  same. 
Therefore,  according  to  that  distinguished  precedent,  the  second 
marriage,  which,  in  the  case  before  your  Lordships  was  afterwards 
celebrated  in  Ireland,  does  not,  in  the  slightest  degree,  impugn 
the  fact  that  there  had  been  a  valid  marriage  in  the  Isle  of  Man. 
Then  we  come  to  the  question  as  to  whether  there  ought  to  be 
an  issue  or  not.  I  should  deeply  have  deplored  if  there  had  been 
any  rule  guiding  courts  of  equity,  which  required  that  there  should 
be  an  issue.  I  am  happy  to  find  that  there  is  none  such.  Then, 
as  it  does  not  come  within  the  cases  where  there  is  such  a  rule,  if 
there  was  such,  with  all  respect  we  should  be  governed  by  it ;  but, 
there  being  no  such  rule,  we  have  to  consider  whether  it  will  further 
the  ends  of  justice  that  such  an  issue  should  be  directed. 

My  Lords,  where  there  is  no  such  rule  for  the  guidance  of  a  Judge,  I 
apprehend  that  he  is  to  consider  whether  upon  the  matter  submitted 
to  him  he  thinks  a  jury  will  try  that  question  better  than  he  can  himself 
try  it.  If  he  has  no  doubt,  or  if  he  thinks  he  can,  under  the  peculiar 
circumstances  of  the  case,  come  to  a  safer  conclusion  than  a  jury 
would  do,  it  is  his  duty  to  decide  himself,  without  granting  an 
issue.  My  Lords,  I  cannot  know  what  a  jury  would  do;  but  I 
should  say  that  any  Judge  who  should  try  this  cause,  and  who 
[  *886  ]  *knew  how  the  cause  ought  to  be  tried,  upon  such  evidence  as  we 
have  here,  would  direct  the  jury  to  find  a  verdict  in  favour  of  the 
validity  of  the  marriage. 

Then,  my  Lords,  it  is  not  suggested  that  there  is  to  be  any  parol 

[854]             (1)  The  following  is  extracted  from  ''This    maniage    was    solemnized 

the  parish  register  of  Saint  Nicholas,  between  us, 

Newcastle :  « «  John  Soott. 

[  •ass  ]           "  John  Scott  and  Elizabeth  ♦Surtees,  . .  Elizabeth  Surtees. 

a  minor,  with  the  consent  of  her  father,  «« in  the  presence  of  us 
Aubone    Surtees,  Esq.,  and  both   of  ^^  .             ^       *^          „          * 
thi8   parish,    were    married   in  this  "  Acbone  Suetkes.    Henet  Soon." 
church   by  license,  the  19th  day  of  I^rd  Campbell's  Lives  of  the  Chan- 
January,  1773,  by  me,  cellors,  vol.  vii.,  p.  34. 
•*  CuTH.  WiLSOW,  Curate. 
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evidence  taken — we  have  the  whole  case  before  us.  Moreover,  this  Fieks 
is  not  a  case  depending  upon  the  credit  of  a  particular  witness,  pieu". 
where  it  is  suggested  that  he  has  perjured  himself,  or  that  there  is 
conspiracy  to  deceive  the  Court,  and  to  pervert  the  ends  of  justice. 
It  might  be  proper  in  such  a  case  to  submit  the  facts  to  a  jury, 
before  whom  .the  witnesses  may  be  examined,  and  cross-examined, 
that  they  may  see  their  demeanour,  and  judge  whether  they  are  to 
be  believed  or  not.  I  give  implicit  credit  to  every  syllable  that  the 
Bishop  has  said.  Then  why  should  there  be  an  issue  ?  I  must 
say,  my  Lords,  with  respect  to  cases  which  are  fit  to  be  tried  by  a 
jury,  no  one  has  more  respect  than  I  have  for  the  decision  of  a  jury ; 
but  cases  of  this  sort  can  just  as  well  be  tried  by  a  single  Judge 
sitting  in  equity,  or  by  your  Lordships  sitting  here  as  a  Court  of 
Appeal.  I  do  not  see  why  twelve  gentlemen,  wholly  unacquainted 
with  the  rules  of  evidence  and  of  law,  should  try  it  better.  There- 
fore I  rejoice  to  think  that  there  is  no  such  rule  which  compels  us 
to  grant  an  issue  in  this  case ;  and  there  being  no  rule,  I  have  no 
hesitation  in  saying  that  I  believe  there  ought  not  to  be  an  issue 
granted,  but  that  we  ought  to  follow  the  course  suggested  by  my 
noble  and  learned  friend. 

Mr.  Bethell  applied  for  the  costs  of  this  appeal,  and  referred 
to  Stokes  V.  Heron  (i),  as  laying  down  the  rule  that  the  costs  of  an 
appeal  in  a  case  where  there  had  been  a  great  miscarriage  in  the  con- 
struction of  a  will,  should  be  paid  out  of  the  estate.  He  submitted 
*that  that  principle  ought  to  be  extended  to  the  present  case.  [  *887  ] 

The  Lord  Chancbllob  : 

The  cases  di£fer  from  each  other.  There  the  expense  of  the 
appeal  was  occasioned  by  the  wrong  construction  of  a  will,  which 
was  purely  an  act  of  the  Court.  Here  the  question  was  one  of  fact, 
which  it  might  have  been  necessary  to  carry  to  a  court  of  law. 

[Unnecessary  cost  of  printing  was  mentioned  :  .the  Chancellor 
and  Lord  Bbouohah  said  that  parties  ought  always  to  print  a  joint 
appendix.] 

Decree  reversed,  and  a  new  decree  made,  declaring  the  appellants 
the  lawful  children  of  Sir  J.  B.  Piers,  and  the  sums  claimed  to  be 
charges  on  the  lands  comprised  in  the  settlement,  and  remitting 
the  cause  to  the  Court  of  Chancery  in  Lreland,  to  give  effect  to  this 
decree.    Journals,  22  March,  1849. 

(1)  12  OL  &  Fin.  at  p.  203. 
E.E. — ^VOL.  LXXXI.  14 
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EOCHFOET  V.  BATTEESBY  (1). 

(2  H.  L.  C.  388—414.) 

An  msolvent  debtor  has  not  Bach  an  interest  in  property  assig^ned  under 
the  Insolvent  Debtors  Acts,  as  to  entitle  bim  to  enter  into  any  litigation 
respecting  it,  or  to  prosecute  any  appeal  in  litigation  to  which  he  has  been 
improperly  made  a  party  respecting  the  property  so  assigned. 

The  principle  in  bankruptcy  is  the  same  as  in  insolvency. 

An  objection  to  the  competency  of  an  appeal  ought  to  have  been  presented 
to  the  Appeal  Committee,  but  was  not  noticed  till  the  case  came  on  for 
hearing  at  the  Bar  of  this  House :  the  objection  was  in  its  nature  fatal : 

The  House  therefore  dismissed  the  appeal,  but,  because  the  objection  had 
not  been  taken  till  so  late  a  period,  dismissed  it  without  costs. 

This  was  an  appeal  [by  William  Henry  Eochfort,  an  insolvent 
debtor,  from]  certain  parts  of  two  decrees  of  the  Court  of  Chancery 
in  Ireland,  dated  respectively  15th  February,  1846,  and  16th  June, 
1847,  and  made  in  a  suit  in  which  the  respondent  Thomas 
Battersby  was  the  plaintiff,  and  the  appellant  and  the  other 
respondents  were  the  defendants.  [The  suit  was  brought  by 
Thomas  Battersby,  claiming  under  a  registered  mortgage  made  by 
the  insolvent  debtor  to  establish  the  priority  of  his  mortgage  over 
the  unregistered  title  of  the  assignees  under  the  insolvency  and  to 
foreclose  the  mortgage.  The  proceedings  in  the  Court  below  down 
to  the  decree  of  the  15th  of  February,  1846,  have  already  been 
reported  in  69  R.  R.  348,  from  2  Jo.  &  Lat.  431.  The  second 
decree,  dated  the  16th  of  June,  1847,  was  made  upon  the  Master's 
report  upon  certain  enquiries  consequential  upon  the  former  decree 
to  which  the  second  decree  was  ancillary.] 

The  appellant  appealed  against  both  these  decrees. 

Upon  the  appeal  being  called  on  and  partly  opened, — 

Mr.  Bethell  objected  that  it  was  not  competent  to  the  appellant 

to  be  heard  in  this  case.     This  is  an  appeal  by  an  insolvent,  whose 

assignees  do  not  appeal  against  the  decrees,  though   they  were 

parties  to  the  suit  in  which  those  decrees  were  pronounced.     In 

this  suit,  which  was  a  suit  by  the  mortgagee  against  the  appellant, 

certain  trustees  of  the  mortgaged  estates,  and  the  jointress,  she  set 

up  here  (2)  claims  under  the  jointure  as  a  prior  charge  on  the  lands, 

and  a  report  was  made  in  her  favour.    To  that  report  the  assignees 

took  exceptions,  which  were  overruled,  and  the  second  decree  was 

made.     The  assignees  do  not  appeal  against  this  second  decree. 

The  insolvent  cannot  do  so. 

(1)  Motion  V.  Moojen  (1872)  L.  R.       L.  J.  Ch.  242,  39  L.  T.  286. 
14   Eq.  202,  41  L.  J.  Ch.  696  ;  In  re  (2)   [Apparently     a     mistake     for 

leadbitter  (1878)  10  Ch.  D.  388,  48       "her."] 
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(Lord  Brougham  :  Was  he  noli  a  party  to  the  suit  below  ?)  Roohfobt 

r. 

He  was. 

(Lord  Brougham  :  And  the  decree  was  against  him  as  well  as       [  398  ] 
against  the  assignees.    Can  it  be  doubted  that  he  has  an  interest 
in  the  matter  ?) 

He  cannot  properly  be  a  party  to  the  suit,  nor  consequently  to  the 
appeal.  All  his  interest  is  now  vested  in  his  assignees,  and  they  do 
not  complain  of  the  decree. 

Mr.  Turner  and  Mr,  R,  Palmer  : 

The  appellant  shows  himself  in  this  way  to  be  a  party 
aggrieved,  that  his  future  rights  are  affected  by  the  operation  of 
these  decrees.  He  may  therefore  be  properly  a  party  to  the  suit 
and  the  appeal.  He  has  a  direct  interest  in  the  surplus.  It  is  true 
that  the  appellant  is  an  insolvent  debtor,  but  the  mortgage  was 
made  by  him  subsequent  to  his  insolvency,  and  it  is  only  in  con- 
sequence of  there  having  been  no  registration  of  the  title  of  the 
provisional  assignee,  that  this  mortgage  was  adjudged  to  take 
precedence  of  the  assignment  under  the  insolvency.  It  is  this  title 
to  precedence  which  is  disputed.  The  sum  claimed  by  Battersby 
is  secured  to  him,  not  only  by  a  mortgage  of  the  property, 
but  by  a  bond  and  a  judgment  entered  up  on  a  warrant  of 
attorney.  *  *  The  bond  and  the  judgment  are  debts  which 
*affect  the  future  property  of  Bochfort ;  and  he  has  there-  f  *399  ] 
fore  a  direct  interest  in  the  question  whether  the  mortgage  is 
satisfied,  and  an  interest  in  the  property  when  it  shall  have  been 
satisfied. 

(Thb  Lord  Chancellor  :  That  is  always  so  under  an  insolvency.) 

*  «  ♦  «  ♦ 

If  the  mortgage  enjoyed  no  priority  over  the  assignment,  the 
Court  might  have  power  to  say  to  the  insolvent,  you  have  no  title 
to  come  into  Court ;  but  if  the  mortgage  or  any  other  charge  takes 
priority,  he  has  a  right  to  come  in  and  see  that,  as  against  the 
assignee  and  his  own  future  property,  every  due  allowance  in 
account  is  made. 

«  »  »  *  « 

Mr.BetheU:  [402" 

It  is  a  settled  rule,  that  an  insolvent's  estate  can  only  be 

14— 2 
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BocHFOBT     administered    by    assignees.      In    Heath   y.    Chadtvick(i),    there 

BATTKBSBT.    WBS  Bu  attempt  to  evade  that  rule,  bat  it  failed ;   and  that  case 

'may  be  referred  to,  not  for  similarity  of  facts,  but  for  the  manner 

in  which  the  whole  subject  is  treated.     [He  also  cited  Uoyd  v. 

Lander  (2),  CoUins  v.  Shirley  (a),  and  Kerrick  v.  Saffery  (4).] 

Mareh  27.       ThE   LoBD   ChANGELLOB: 

[  403  ]  In  the  discussion  of  this  case,  it  appeared  that  an  appeal  had 

[  *404  ]  been  brought  by  a  party  who  had  taken  the  ^benefit  of  the  Insolvent 
Debtors  Act.  The  contest  in  the  suit  itself  was  between  a  mort- 
gagee, who  had  obtained  a  mortgage,  and  a  mortgagor,  who  had 
granted  it,  after  taking  the  benefit  of  the  Insolvent  Debtors  Acts. 
Owing  to  the  provisions  of  the  Act  for  the  Registration  of  Mortgages 
in  Ireland,  a  question  arose,  whether  that  mortgagee  was  or  not  to 
be  preferred  to  the  assignees  under  the  Insolvent  Act.  The  Court 
was  of  opinion  that  the  mortgagee,  under  the  provisions  of  this 
Registration  Act,  was  entitled  to  priority,  and  the  decree  therefore 
proceeded  upon  that  decision.  The  details  of  that  decree  are  not 
here  a  matter  in  question.  It  was  a  suit  which  was  a  mere  contest 
between  the  parties  claiming  an  estate,  and  the  insolvent,  for  some 
reason  or  other  which  does  not  appear,  was  made  a  party  defen- 
dant. I  say  that  it  does  not  appear, — for  although  it  was  very 
ingeniously  put  at  the  Bar,  that  the  personal  obligations  into  which 
the  insolvent  had  entered  after  his  insolvency  might  be  affected  by 
the  result  of  this  litigation,  that  had  nothing  to  do  with  the  suit. 
It  was  a  suit  simply  to  ascertain  the  rights,  as  between  the  mort- 
gagee and  the  assignees  under  the  insolvency,  to  priority  upon  the 
insolvent's  estate.  And  whatever  question  may  arise  in  conse- 
quence of  the  insolvent  having  entered  into  personal  contracts  after 
the  insolvency,  that  circumstance  could  not  possibly  affect  the  rights 
of  the  parties  to  the  property  which  passed  under  the  Insolvent 
Act,  and  which  was  affected  by  the  mortgage,  nor  does  any  thing 
of  that  sort  appear  upon  the  face  of  the  proceeding.  I  mention 
that  only,  because  it  was  relied  on  at  the  Bar,  but  that  does  not  at 
all  affect  the  present  question  of  the  propriety  of  having  made 
this  insolvent  a  party  to  the  suit  below.  The  objection  does  not 
[  *40o  ]  appear  to  have  been  taken  below,  and  naturally  enough  it  *did  not 
strike  the  parties  appearing  there  and  taking  upon  themselves  the 
discussion  of  the  question,  that  this  insolvent,  having  parted  with 

( 1)  78  R.  R.  238  (2  Ph.  649).         (3)  32  R.  R.  307  (1  Ruse.  &  My.  638). 

(2)  21  R.  R.  292  (5  Madd.  282).       (4)  40  R.  R.  154  (7  Sim.  317). 
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all  his  interest  in  the  property,  could  not  be  heard  to  dispute  a  Roorfort 
matter  affecting  the  property  which  he  had  prior  to  his  insolvency,  battbrsbt. 
but  which  had  thereby  passed  to  the  assignees.  Accordingly  the' 
suit  proceeded,  and  a  decree  was  pronounced  in  favour  of  the  plain- 
tiff, the  mortgagee,  the  insolvent  remaining  a  party  to  the  record. 
Now  the  decree  having  established  the  priority  of  the  mortgagee's 
title,  the  assignees,  who  were  alone  interested  in  the  case,  of  course 
as  representing  the  body  of  the  creditors,  acquiesced  in  that  decree, 
and  have  not  complained  of  it  at  your  Lordships'  Bar ;  but  the 
insolvent  has  complained  of  it,  and  he  has  become  an  appellant, 
and  as  an  appellant  questions  the  propriety  of  the  decision  of  the 
Court  below. 

Now  it  is  a  matter  to  be  regretted  that  the  question  of 
competency  was  not  raised  in  the  early  part  of  the  proceeding, 
before  the  Committee  of  Appeals,  which  is  the  proper  tribunal  in 
the  first  instance  to  dispose  of  questions  of  that  sort.  If  there  it 
had  been  found  that  there  was  any  difficulty  or  doubt  about  the 
point,  the  regular  course  would  have  been  to  refer  it  to  the  House ; 
but  the  question  ought  to  have  gone  before  the  Committee  of 
Appeals  in  the  first  instance.  Ordinarily  speaking,  where  no 
question  of  difficulty  occurs,  the  Appeal  Committee  disposes  of 
any  matter  of  that  sort,  and  by  so  doing  saves  very  great  expense 
and  delay  to  the  parties,  who,  otherwise,  might  be  needlessly 
brought  here  in  the  regular  course  for  hearing  the  appeal,  when 
upon  discussion  here  it  might  turn  out  that  the  appeal  could  not 
be  entered  into,  in  consequence  of  the  defect  of  title  of  the  party 
appealing.  The  proper  course  is  *to  avoid  needless  expense,  by  [  *406  j 
discussing  the  question  of  competency  before  the  Appeal  Committee. 
That  course,  however,  was  not  adopted  in  the  present  case ;  but  the 
objection  as  to  competency  necessarily  presented  itself  upon  the 
discussion  of  the  appeal.  The  question  raised,  and  which  was 
argued  before  your  Lordships,  and  which  we  have  now  to  dispose 
of,  is  whether  the  party  appealing  is  a  competent  party  to  claim, 
at  your  Lordships*  Bar,  the  revision  of  the  decree  of  the  Court 
below  ?  The  appellant  had  been  improperly  made  a  party  below  ; 
it  is  therefore  quite  obvious  that  that  is  no  reason  why  he  should 
be  heard  here ;  because  the  question  of  incompetency  may  arise 
very  well  between  parties  who  are  parties  to  a  cause.  The  question 
is,  whether  they  have  that  interest  in  the  subject-matter  which 
would  entitle  them  to  appear  here  as  parties  questioning  the  pro- 
priety of  the  decision  below.     There  certainly  may  be  causes  in 
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BooHFORT  which  parties  are  made  such  for  some  matter  in  which  they  may 
Battbbsby.  hB,ve  some  probable  interest,  and  that  matter  having  been  decided 
below,  they  come  here  on  the  ground  that  they  were  parties  to  the 
original  cause,  and  have  therefore  a  right  to  appeal  against  a 
decision  on  a  matter  in  which  they  have  an  interest ;  but  if  they 
come  here  and  appeal  against  a  matter  in  which  they  have  no 
interest,  the  House  will  not  hear  them,  because  they  are  incom- 
petent to  raise  a  discussion  of  such  a  matter,  and,  h  fortiori,  if  they 
appear  improperly  as  parties  in  the  Court  below,  this  House  will 
not  permit  them  to  raise  here  an  argument  in  a  matter  in  which 
they  had  no  interest,  even  in  the  Court  below. 

Now,  my  Lords,  it  is  much  too  late  to  discuss  the  question 
whether  this  appellant  is  a  proper  party  to  this  cause, — having 
[  *i07  ]  already  disposed  of  that  portion  of  *the  ground  on  which  it  was 
contended  that  he  ought  to  have  been  a  party  to  the  cause, — I 
mean  the  personal  contracts  into  which  the  insolvent  entered 
subsequently  to  his  insolvency,  and  confining  my  observations  to 
his  interest  in  the  property  which  passed  by  the  insolvency,  beyond 
all  doubt  the  insolvent  was  not  a  proper  party  to  a  contest,  relative 
to  a  priority  of  charges  upon  that  property  passing  to  the  assignees. 

My  Lords,  many  cases  have  been  quoted  on  this  subject.  In  a 
late  case,  I  had  occasion,  in  the  Court  of  Chancery,  to  consider 
those  cases,  and  I  can  see  no  reason  whatever,  from  anything  that 
has  passed  on  this  occasion,  to  alter  the  opinion  that  I  then 
expressed.  What  I  did  express,  after  a  consideration  of  all  those 
cases,  is  to  be  found  in  Heath  v.  Cliadtvick  (i),  in  which  I  state  this 
as  the  result  of  an  investigation  of  those*cases.  [His  Lordship  here 
read  the  passage  from  his  judgment  commencing  '*  The  Acts  give 
ample  power,"  &c.  See  78  E.  B.  at  p.  289.] 
[  408  ]  The  case  of  Collins  v.  Shirley  (2)    brings  the  case,  not  more  in 

principle,  but  more  in  point  of  fact,  within  the  circumstances  of  the 
present  case ;  and,  as  it  seems  to  me,  they  are  identically  the  same. 
There,  a  bill  of  foreclosure  had  been  filed  against  the  insolvent  and 
his  assignees,  upon  which  the  assignees  disclaimed,  and  offered  to 
release.  The  assignees  claimed  no  benefit  in  the  mortgage ;  the 
title  of  the  mortgagee  had  been  prior  to  their  own,  and  they  there- 
fore abstained  from  litigating  the  point.  The  discussion  arose 
upon  a  question  of  costs.  The  assignees  withdrew  from  the  contest, 
and  it  remained  only  between  the  insolvent  and  the  mortgagee. 
[  *409  ]       ''  The  Masteb  of  the  Bolls  held  that  the  assignees  were   *not 

(1)  78  R.  1^.  238  (2  Ph.  at  p.  651).  (2)  32  B.  B,  307  (1  Bubs.  &  My.  638). 
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entitled  to  their  costs,  but  that  Shirley  had  been  made  a  party  roohfort 
improperly,  and  ought  therefore  to  have  his  costs."  That  was  battersbt. 
identically  the  same  as  here.  The  assignees  represented  the 
property,  and  were  therefore  properly  made  defendants.  But  as 
to  the  insolvent,  the  Master  of  the  Bolls,  Sir  John  Leach,  said,  that 
he  was  improperly  made  a  defendant ;  the  consequence  was,  that 
the  Court  gave  him  his  costs.  Now  all  these  cases  refer  to  the  state 
of  the  matter  as  it  stands  on  this  appeal,  and  show  that  the  insol- 
vent under  the  Insolvent  Debtors  Act,  is  not  considered  by  the 
Court  as  having  any  such  interest  in  the  property  as  entitles  him 
to  enter  into  any  litigation  respecting  it.  It  cannot  be  stronger 
than  this.  We  find  a  bill  filed  by  the  insolvent,  alleging,  upon  the 
face  of  it,  that  there  is  a  surplus,  which  practically  is  made  use  of 
by  him  to  show  that  he  had  an  interest ;  but  although  the  law 
would  give  him  back  again  that  surplus,  if  it  should  ultimately 
arise,  the  Court  says,  "  Although  you  have  alleged  that  fact,  a 
demurrer  might  be  taken  to  that  allegation  on  the  ground  that  that 
fact  does  not,  under  the  statute,  give  you  such  an  interest  as  entitles 
you  to  sue  upon  it."  A  demurrer  is  therefore  held  to  be  good  to 
a  bill  filed  by  an  insolvent,  although  he  alleges  a  probable  surplus, 
and  although  he  alleges  combination  and  conspiracy  to  rob  him, 
as  between  the  assignees  and  the  creditors.  There  cannot  be  a 
stronger  proof  therefore  that  the  Courts  have  always  considered 
these  Acts  of  Parliament  as  divesting  the  insolvent  of  all  title  and 
interest  in  the  property,  which  would  authorise  and  justify  him  in 
entering  into  any  litigation  respecting  it.  This  objection  ought  to 
have  been  taken  in  the  Court  below,  and  the  bill  ought  to  have  been 
dismissed  as  against  the  insolvent ;  but  the  Court  did  not  adopt 
*that  course,  but  made  a  decree  apparently  as  if  the  party  had  not  [  *410  ] 
been  an  insolvent  at  all,  decreeing  a  foreclosure  against  him,  which 
might  ultimately  lead  to  a  redemption  by  him. 

We  have  nothing  to  do,  in  the  present  question,  with  that  portion 
of  the  decree.  The  matter  we  have  to  dispose  of  is,  simply  whether 
this  party  has  a  right  to  come  here  to  complain.  Now,  being  of 
opinion  that  he  was  improperly  made  a  party,  and  cannot  be  heard 
by  way  of  appeal,  it  is  not  very  material  to  consider  how  far  the 
decree  is  or  is  not  for  his  benefit.  Beyond  all  doubt,  it  is  for  his 
benefit,  inasmuch  as  it  gives  a  priority  to  his  mortgagee,  and  may, 
pro  tanto,  be  a  relief  to  him.  I  do  not  put  it  upon  that  at  all, 
because  however  that  may  be,  he  is  improperly  made  a  party  to 
this  litigation. 
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RoGHFORT  Then,  my  Lords,  the  question  is,  whether  you  can  hear  him  as  an 
Battbbsby.  appellant?  The  moment  you  show  that  he  had  no  recognised 
interest  in  the  property  or  in  the  matter,  there  is  an  end  of  his 
competency  to  raise  the  question.  It  is  not  for  him  to  raise  that 
question  here,  any  more  than  it  would  be  for  a  stranger  who,  by 
accident  or  inadvertence,  might  have  been  made  a  party  to  a  suit, 
but  who  had  no  connection  with  the  subject-matter  at  all.  In  such 
a  case  as  that,  the  Court  would  hold  that  a  party  appealing  had 
improperly  appealed,  not  having  such  an  interest  as  entitled  him 
to  litigate  upon  the  subject  at  all,  and  it  appears  to  me  that  this 
appellant  stands  precisely  in  that  position;  and  without  at  all 
entering  into  the  merits  of  the  case,  which  we  are  not  called  u{K)n 
to  discuss  here,  I  am  of  opinion  that  this  party  is  not  competent  to 
support  this  appeal ;  and  on  that  ground  I  move  your  Lordships 
that  the  appeal  be  dismissed. 

[  ^11  ]       Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.  I 
had  some  little  doubt  at  first,  because  of  the  appellant  having  been 
heard  in  the  Court  below,  and  thought  that  though  probably  he 
ought  not  to  have  been  allowed  to  appear  there,  yet,  that  as  he  did 
appear  there,  he  could  not  be  refused  the  liberty  of  appearing  here. 
But  I  have  clearly  come  to  the  same  opinion  with  my  noble  and 
learned  friend,  that  he  has  no  locus  standi  here  at  all.  I  agree  also 
with  my  noble  and  learned  friend,  that  whatever  interest  he  may 
have  in  the  decree  below,  that  is  quite  immaterial  to  the  present 
question. 

My  Lords,  I  cannot  help  feeling  that  there  is  a  very  great  defect 
in  the  Insolvent  Act,  which,  in  this  respect  as  well  as  in  others, 
ought  to  be  remedied.  Though  a  debtor  comes  into  Court,  as  my 
noble  and  learned  friend  has  stated,  and  has  shown  a  case,  he  can 
only  be  represented  by  his  assignees ;  he  has  personally  no  locus 
standi  in  Court,  and  therefore  cannot  be  a  party  to  the  suit.  Here 
the  case  is  that  of  a  debtor  coming  into  Court,  who  has  no  locus 
standi,  but  whose  property  has  passed  to  assignees  by  assignment 
under  the  insolvency. 

But  my  Lords,  my  objection  to  the  present  state  of  the  insolvent 
law  is  this,  that  a  very  great  hardship  may  be  worked,  and  very 
serious  mischief  may  be  done  to  an  insolvent,  from  a  want  of  power 
in  the  Insolvent  Debtors'  Court  to  compel  the  assignees  to  lend 
him  the  use  of  their  names  for  the  purpose  of  prosecuting  his  rights. 
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which  they  may  refuse  from  malicious  motives,  spite  towards  him,     Rochfobt 
or  from  colhision  existing  between  them  and  the  creditors,  or  from    battebsbt. 
their  saying,  "  We  are  satisfied ;  we  have  got  enough.     We  have 
got  20s.  in  the  *pound,"  or  even  a  less  sum.    It  may  happen  that       [  •412  ] 
there  may  be  a  claim  on  the  part  of  the  insolvent,  a  perfectly  sound 
and  well  grounded  claim  to  property  or  to  a  sum  of  money,  to  a 
legacy  for  instance,  or  to  an  estate,  but  which  yet  cannot  be  obtained 
without  the  assignees  granting  the  use  of  their  names,  which  the 
assignees  now  have  a  right  to  refuse. 

TheLoRD  Chancellor  OF  Ireland,  Sir  Edward  Sugden,  when  first 
the  matter  came  before  his  Court,  felt  the  great  hardship  of  Mr. 
Bochfort's  case  in  this  instance  so  much,  that  there  was  some 
correspondence  as  to  how  far  the  Insolvent  Commissioners  here 
bad  the  power  of  compelling  assignees,  upon  an  indemnity  of 
course,  to  appear  for  the  insolvent,  or  to  allow  him  the  use  of  their 
names.  It  was  of  course  felt  that  they  might  say,  *^  Why  are  we 
to  go  into  Court  at  the  risk  of  costs  ?  We  have  no  security  that 
we  shall  be  paid  the  costs."  But  still  the  question  arose  whether 
by  a  proper  indemnity  being  afibrded,  they  could  be  compelled  to 
lend  the  use  of  their  names.  It  was  at  first  thought  that  there  was 
a  power  of  compelling  the  assignees  to  take  some  course  of  that 
kind,  and  the  late  Mr.  David  Pollock  looked  into  the  matter  with 
the  view  of  seeing  whether  such  a  power  existed.  At  first  he  was 
rather  inclined  to  think  that  there  was  that  power ;  but  after  he 
had  looked  into  the  Act  of  Parliament  he  found  that  that  was  not 
the  case.  A  bill  was  then  framed  which  passed  through  this  House, 
and  went  to  the  other  House  of  Parliament,  to  remedy  that  great 
and  grievous  defect.  That  bill,  perhaps,  went  too  far  in  one 
direction,  though  probably  not  far  enough  in  another.  An  objection 
was  taken  to  tlie  bill,  and  it  dropped  in  the  other  House  of  Parlia- 
ment. My  Lords,  something  ought  to  be  done  to  enable  parties  to 
obtain  *the  use  of  the  names  of  the  assignees,  of  course,  upon  a  [  *413  J 
due  indemnity  being  secured  to  them,  in  order  to  remove  the 
grievance  which  at  present  exists.  Upon  that  subject  the  Commis- 
sioners were  quite  of  that  opinion,  and  they  in  fact  drew  the  bill  of 
which  I  have  spoken.  It  was  first  framed  in  a  way  to  decide  the 
question,  and  to  give  Mr.  Bochfort  final  judgment  by  Act  of  Parlia- 
ment in  his  favour.  That  clearly  would  never  do,  and  therefore  it 
was  left  out  here  ;  it  went  down  to  the  other  House  without  that 
objection,  and  was  there  lost ;  but  I  trust  that  many  months  of  the 
year  will  not  pass  over  before  that  is  altered. 
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RooHvoBT        My  Lords,  all  that  remains  for  us  to  say  is,  that  this  gentleman 
BATTBB8BT.   ^^f   ^^  ^^^  ^^^  ^ow  stands,  not  entitled  to  be  heard,  and  that 
therefore  the  appeal  mast  be  dismissed. 

LoBD  Campbell: 

My  Lords,  as  I  was  not  here  in  the  earlier  part  of  the  discussion 
of  this  question,  I  shall  not  enter  into  it  at  any  length,  but  content 
myself  with  saying  that  I  quite  concur  with  the  general  views  of 
my  noble  and  learned  friends,  that  in  the  case  of  a  person  who  is 
made  a  party  to  a  suit,  but  who  is  not  strictly  or  properly  a  party, 
there  can  be  no  ground  for  an  appeal  by  him  to  this  House  against 
the  judgment  of  the  Court  below. 

The  Lord  Chancellor  : 

The  only  remaining  question  is  as  to  the  costs.  Upon  principle,  I 
think  the  House  would  not  act  wisely  in  departing  from  the  usual  rule. 

Lord  Brougham  : 
It  is  not  a  case  that  would  regulate  our  general  practice. 

Mr.  Turner: 

Your  Lordships  will  allow  me  to  call  your  attention  to  the  period  of 
the  cause  at  which  the  objection  was  taken.  Your  Lordships  are 
fully  aware  that  the  matter  was  gone  into  in  the  Court  below,  and 
no  objection  was  at  any  time  taken  to  the  insolvent  being  heard. 

Mr.  BetheU: 

Your  Lordships  will  bear  in  mind  that  the  objection  arising  upon 
W.  H.  Boclifort*s  insolvency  was  distinctly  taken  in  the  original 
answer  of  Mrs.  Browne,  the  respondent  here,  and  was,  no  doubt, 
fully  considered  in  the  Court  below. 

Lord  Brougham  : 

You  should  have  petitioned  the  Appeal  Committee  to  refuse  the 
appeal  on  account  of  that  objection. 

The  Lord  Chancellor: 

The  ground  which  mj'  noble  and  learned  friend  has  just 
mentioned  is  quite  sufficient  to  confirm  the  view  which  I  take. 
It  is  a  practice  very  much  to  be  discouraged  that  objections  are  not 
taken  at  an  earlier  stage,  but  that  the  matter  should  be  brought 
to  the  Bar  of  the  House,  and  then  that  it  should  appear  for  the 
first  time  that  there   is   an  objection   to  the  competency  of  the 
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appellant  being  heard.  That  objection  ought  to  have  been  taken 
at  an  earlier  stage.  It  would  have  saved  a  great  deal  of  expense, 
and  therefore  the  appeal  must  be  dismissed,  without  costs. 

Appeal  dismissed,  for  incompeUncy,  without  costs. 


BOCHVOBT 

r. 
Battebsbt. 


GBEGOEY  V.   DUKE  of  BRUNSWICK. 

(2  H.  L.  G.  415--418.) 

Practice— Writ  of  error — ^Mistake  in  entering  j  udgment  of  Coukt  below — 
Power  of  Court  to  amend. 

[Fob  the  reports  of  this  case  on  the  points  of  substance  see 
64  R.  B.  759,  897.  The  practice  here  dealt  with  is  obsolete.  See 
now  B.  S.  G.  Ord.  XXYIII.  r.  11.  The  principal  case  is  not  cited 
in  the  "  Annual  Practice  "  note. 


1849. 
Mareh  26. 


LIVESEY  V.  LIVE8EY  (1). 

(2  H.  L.  C.  41»— 439  ;  8.  C.  13  Jur.  371 ;  affirming  13  Sim.  33 ;  15  L.  J.  Cb.  357.) 

A  testatrix  gave  to  the  eldest  son  of  her  daughter  Eliza  and  of  her  husband 
£.  L.,  who  should  be  living  at  the  time  of  her  own  decease,  ten  guineas, 
adding  that  she  left  him  no  larger  siim,  because  he  would  have  a  handsome 
provision  from  the  estate  of  her  late  husband  and  of  his  own  father  (who 
was  still  alive) :  And  she  gave  the  residue  of  her  property  to  her  executors, 
upon  trust,  as  to  one  moiety  thereof,  to  pay  and  divide  tiie  same  unto  and 
amongst  all  the  children  of  her  daughter  Eliza,  who  were  then  in  being  or 
should  be  thereafter  bom, — except  her  eldest  son,  or  such  of  her  sons  as 
should,  by  the  death  of  an  elder  brother,  become  an  eldest  son, — equally  to 
be  divided  amongst  them,  and  the  survivors  or  survivor,  when  the  youngest 
should  arrive  at  the  age  of  twenty-one  years.  At  the  death  of  the  testatrix, 
her  daughter  Eliza  had  five  children,  and  the  eldest  son  was  provided  for 
from  the  estates  in  the  will  mentioned,  and  he  received  the  ten  guineas, 
but  died,  without  issue,  before  the  youngest  child  attained  twenty-one. 
The  second,  who  then  became  an  eldest  son,  did  not  succeed  to  the  provision 
which  had  been  made  for  the  eldest  son  : 

Held,  notwithstanding  that  he,  being  the  eldest  son  at  the  time  the 
youngest  of  the  children  attained  twenty-one,  was  excluded  from  any 
share  in  the  moiety  of  the  residue. 

This  was  an  appeal  from  a  decree  of  the  Vice-Ghanobllor  of 
England,  affirmed  by  Lord  Chancellor  Lyndhubst  (2),  apon  the 
constrnction  of  the  will  of  Jane  Worthington,  widow,  dated  the 
24th  of  April,  1805. 

The  testatrix,  after  bequeathing  an  annuity  of  lOOZ.  to  her 
daughter    Jane,    wife  of  Martin    Livesey,    for   her   life,  for   her 
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(1)  Baihurit  V.  ErringUni  (1877)  2 
App.  Caa.  698,  704,  46  L.  J.  Cb.  748, 
37  L.  T.  338 ;  Domville  v.  Winninyton 


(1884)  26  Cb.  D.  382,  63   L. 
782,  60  L.  T.  619. 
(2)  Po6t,  p.  223,  n. 
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LiYBSBY  separate  use,  proceeded  thus :  "  I  give  unto  my  daughter  Eliza,  wife 
LivKSET.  0^  Edmund  Livesey,  of  &c.,  the  sum  of  ten  guineas,  and  unto  the 
eldest  son  of  my  said  daughter  and  the  said  E.  Livesey,  who  shall  be 
living  at  my  decease,  ten  guineas ;  And  I  leave  my  said  daughter, 
and  the  eldest  son  of  my  said  daughter  Eliza  and  the  said  E. 
Livesey,  who  shall  be  living  at  my  decease,  no  larger  sum,  because 
they  have,  and  will  have,  a  handsome  provision  from  the  estate 
of  my  late  husband,  and  the  estate  of  the  said  Edmund  Livesey.'* 
The  testatrix,  after  other  bequests,  gave  and  bequeathed  all  the 
residue  of  her  estates  and  effects,  real  and  personal,  to  her 
executors,  their  heirs,  executors  &c.,  upon  trust  that  they,  or  the 
survivors  of  them,  his  heirs,  executors,  &c.,  should  pay  and  divide 
the  same  in  this  manner : 

''One  moiety  or  half  part  thereof  unto  and  amongst  all  and 
every  of  the  children  of  my  daughter  Jane,  who  may  hereafter 
be  born,  she  not  having  any  at  present,  their  heirs,  executors, 
&c.,  equally  to  be  divided  amongst  them  and  the  survivors  or 
survivor  of  them,  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint  tenants,  when  the  youngest  of  such  children 
shall  arrive  at  the  age  of  twenty-one  years.  Provided  always, 
that  if  any  such  children  shall  then  be  dead,  leaving  lawful 
issue,  such  issue  shall  take  the  share  which  his,  her,  or  their 
parent  would  have  taken  if  living.  Provided  also,  that  if  my 
said  daughter  Jane  shall  not  have  any  children,  or  such  children 
shall  all  die  under  the  age  of  twenty-one  years,  without  leaving 
lawful  issue,  then  the  aforesaid  moiety  to  go  to  my  said  daughter 
Eliza's  children,  save  and  except  her  eldest  son,  or  him  who  by  the 
death  of  his  eldest  brother  may  become  so,  and  the  survivors  or  sur- 
f  ♦421  ]  vivor  of  them,  and  their,  his,  or  her  issue,  *at  such  time  and  in  such 
shares  and  manner  as  the  other  moiety  of  the  aforesaid  residue  of 
my  estate  and  effects  is  hereinafter  directed  to  be  paid  and  divided. 
**  And  as  to  the  other  moiety  or  half  part  of  the  said  residue  of 
my  estates  and  effects,  real  and  personal,  upon  trust,  that  my  said 
executors,  or  the  survivors  of  them,  &c.,  do  and  shall  pay  and 
divide  the  same  unto  and  amongst  all  and  every  the  children  of  my 
daughter  Eliza,  who  are  now  in  being  or  shall  hereafter  be  born 
(save  and  except  her  eldest  son,  or  such  of  her  sons  as  shall,  by  the 
death  of  an  elder  brother,  become  an  eldest  son,  it  being  my  will 
that  the  son  who  is  or  shall  become  an  eldest  son  shall  not  be 
entitled  to  take  anything  under  this  devise  or  bequest),  their  heirs, 
administrators,  and  assigns,  equally  to  be  divided  amongst  them  and 
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the  survivors  or  survivor  of  them,  share  and  share  alike,  as  tenants  livbset 
in  common  and  not  as  joint  tenants,  when  the  youngest  of  them  Liyibbt. 
shall  arrive  at  the  age  of  twenty-one  years.  Provided  always,  that 
if  any  such  children  shall  then  be  dead,  leaving  lawful  issue, 
such  issue  shall  take  the  share  which  his,  her,  or  their  parent 
would  have  taken  if  living.  Provided  also,  that  if  all  such  children 
shall  die  under  the  age  of  twenty-one  years  without  leaving  any 
issue  living,  the  said  last  mentioned  moiety  of  the  aforesaid  residue 
shall  go  to  my  daughter  Jane's  children,  and  the  survivors  or  sur- 
vivor of  them,  and  their,  his,  or  her  issue,  at  such  time,  and  in  such 
shares  and  in  such  manner  as  the  first  mentioned  moiety  of  the  afore- 
said residue  is  hereuibefore  directed  to  be  divided.  Provided  also, 
that  if  all  the  children  of  my  said  daughters,  except  the  eldest  son 
of  my  daughter  Eliza,  or  him  who  by  the  death  of  his  elder  brother 
become  an  eldest  son,  shall  die  under  the  age  of  twenty-one  years, 
and  not  leave  any  issue  living,  then  the  whole  of  the  said  residue  of 
my  real  and  personal  estate  and  effects  to  go  to  the  eldest  son  of  my 
said  daughter  Eliza,  his  heirs,  executors,  administrators  and  assigns. 

"  And  I  do  hereby  declare  it  to  be  my  will  and  mind,  that  in  case 
all  the  children  of  my  daughter  Eliza,  except  one,  who  shall 
happen  to  be  a  daughter,  shall  die  under  the  age  of  twenty-one 
years,  and  without  leaving  lawful  issue,  such  daughter  shall  be 
considered  as  an  eldest  son  of  my  said  daughter  Eliza,  and  shall 
not  take  any  part  of  the  residue  of  my  real  or  personal  *e8tate  t  **22  ] 
and  effects,  unless  my  said  daughter  Jane  shall  die  without  leaving 
any  issue,  or  such  issue  shall  all  die  under  the  age  of  twenty-one 
years.  And  it  is  my  will  and  mind,  that  in  the  mean  time,  until  the 
respective  moieties  of  the  aforesaid  residue  of  my  real  and  personal 
estates  shall  be  to  be  divided,  the  rents,  interest,  and  produce  thereof 
shall  accumulate  and  be  added  to  the  said  moieties,  and  become  a 
part  thereof,  and  the  said  accumulations  shall  be  divided  and  paid  at 
the  same  time  unto  and  amongst  the  same  person  or  persons,  and  in 
the  same  manner  as  the  aforesaid  moieties  are  hereinbefore  directed. 

*'  Provided,  nevertheless,  that  if  at  the  time  my  said  daughter 
Eliza  shall  arrive  at  the  age  of  forty-eight  years,  or  will,  if  living, 
arrive  at  that  age,  or  at  any  time  afterwards,  there  shall  not  be  any 
issue  of  her,  or  of  my  daughter  Jane  living,  or  being  such  issue,  the 
same  shall  afterwards  die  under  the  age  of  twenty-one  years,  then 
it  is  my  will  that  my  said  executors,  or  the  survivor  of  them,  &c., 
shall  pay  the  rents,  interest,  &c.,  of  the  said  residue,  and  of  such 
accumulations  thereto  as  aforesaid,  which  shall  arise  from  the  time 
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[  •426,  «.  ] 


Mr.  Rolt  and  Mr.  Speed  in  support  of  the  present  appeal : 

*  *  The  appellant  had  no  provision  from  the  estate  of  his 
grandfather,  and  from  his  father's  estate  he  received  only  the 
provision  of  a  younger  child.  It  is  apparent  that  the  testatrix 
never  intended  to  exclude  an  eldest  son,  or  one  who  might  become 
an  eldest  son,  unless  the  reason  for  exclusion  applied  to  him  ;  and 
a  court  of  equity  ought  not  to  interpret  the  will  contrary  to 
the  plain  intention.  If,  in  the  very  beginning  of  a  will,  a  clear 
description  is  given  of  the  person  intended  to  be  excluded  from  its 
benefits,  that  description  should  guide  the  Court  in  construing  the 
whole  will.  *  *  The  interests  of  the  younger  children  of  Eliza 
ought  to  be  construed  as  vested  at  the  death  of  the  testatrix.  The 
direction  to  the  trustees,  ''to  pay  and  divide,"  constituted  a 
complete  gift,  without  the  subsequent  clause,  "equally  to  be 
divided,"  &c.  *  *  The  appellant  having  sustained  the  descrip- 
tion in  the  will  of  a  son,  other  than  or  except  an  eldest  son,  at 
the  time  of  the  death  of  the  testatrix,  took  a  vested  interest  in  the 
residue  at  that  time  :  Leeming  v.  Sherratt  (i).     *     ♦     ♦ 


his  Bister.  In  the  subsequent  part  of 
the  will  of  the  testatrix,  a  daughter  is, 
under  certain  circumstances,  to  be  con- 
sidered and  taken  to  be  an  eldest  son. 
I  think  the  Vice-Chanoellor  was 
therefore  right  in  interpreting  the 
expression  *'  an  eldest  son ''  according 
to  its  ordinary  sense,  and  without 
reference  to  the  succession  to  property. 

The  question  still  remains  to  be  con- 
sidered, to  what  period  the  description 
is  to  be  referred ;  whether  to  the  death 
of  the  testatrix,  or  to  the  time  when 
the  property  was  to  be  divided  among 
the  legatees.  I  think,  upon  the  true 
construction  of  the  will,  that  the  pro- 
perty did  not  vest  in  the  children 
until  'Hhe  youngest  of  them  attained 
the  age  of  twenty-one  years ;  and  that 
the  individual  who  answered  the  de- 
scription of  eldest  son  at  that  period  is 
the  person  to  be  excluded. 

In  aid  and  confirmation  of  this  con- 
struction, reference  may  be  made  to 
the  clause  in  the  will  by  which,  in  the 
event  of  all  the  children  of  the  testa- 
tiix*B  daughter  Eliza,  except  one  who 
should  happen  to  be  a  daughter,  dying 
under  twenty-one  and  without  leaving 
lawful  issue,  such  daug^hter  was  to  be 


considered  an  eldest  son  of  the  daughter 
Eliza,  and  was  not  to  take  any  part  of 
the  residue,  unless  Jane,  the  sister  of 
Eliza,  should  die  without  leaving  issue, 
or  such  issue  should  all  die  under  the 
age  of  twenty-one  yeara  It  is  obvious 
that  the  child  who  is  excluded  by  this 
clause  as  an  eldest  son  might  not  be 
ascertained  till  long  after  the  death  of 
the  testatrix,  and  the  whole  is  depen- 
dent on  several  contingencies.  In  this 
case,  therefore,  the  person  intended  to 
be  excluded  could  not  be  a  person 
answering  the  description  of  eldest 
son  at  the  death  of  the  testatrix,  and 
the  description  must  therefore,  I  think, 
refer  to  the  time  when  the  fund  was 
to  be  divided.  If  this  be  so  in  this 
case,  the  same  interpretation  should 
be  given  to  the  designation  of  an  eldest 
son  in  other  parts  of  the  instrument, 
that  is,  an  eldest  son  who  should  be 
such  at  the  period  of  distribution. 

It  is  to  be  observed  that,  though  the 
testatrix  is  disposing  of  a  residue,  there 
is  a  gift  over  to  the  nephew  and  niece. 

The  appeal  must  be  dismissed,  but, 
upon  reconsideration  of  the  circuin- 
stances,  I  think,  without  costs. 

(1)  62  R  E.  1  (2  Hare,  14). 
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But  suppose  the  interests  of  all  the  children  were  contingent     Livesey 
until  the  youngest  attained  twenty-one,  even  in  that  case  the     liveset. 
appellant,  by  the  rules  of  construction  before  mentioned,  would       [  i'^o  ] 
still  be  denoted  by  the  same  description,  and  would  be  entitled  to 
his  share  in  the  event  of  his  living  till  the  youngest  child  attained 
the  age  of  twenty-one  years. 

The  limitation  to  the  eldest  son  of  Eliza  in  the  event  of  all  her 
other  children  dying  under  twenty-one,  without  leaving  issue, 
shows  that,  in  the  exclusion  of  an  eldest  son,  or  of  one  who  should 
become  an  eldest  son, — except  in  that  event,  and  in  the  exclusion 
of  a  daughter,  being  an  only  surviving  child,  who  in  that  case 
would  most  probably  succeed  to  all  the  property  under  the  wills  of 
the  testatrix's  late  hasband  and  of  Edmund  Livesey, — the  intention 
of  the  testatrix  was  to  place  all  Eliza's  children  on  an  equality, 
as  nearly  as  possible,  without  putting  the  whole  property  in 
contingency.     ♦     »     ♦ 

Mr.  Bethell  and  Mr.  Stinton,  for  the  respondents :  [  ^^i  ] 

The  construction  put  upon  the  will  by  the  Vicb-Chancbllor'8 
decree  is  consistent  with  the  intentions  of  the  testatrix,  and  with  the 
plain  meaning  of  the  words  of  the  instrument.  It  is  apparent  that 
it  was  her  intention  to  deal  with  both  moieties  of  the  residue  in  the 
same  manner,  except  the  exclusion  of  the  eldest  son  of  her  daughter 
Eliza,  or  such  of  her  sons  as  should,  by  the  death  of  an  elder 
brother,  become  an  eldest  son,  before  the  youngest  arrived  at  the 
age  of  twenty-one.  It  is  true,  the  reason  for  exclusion  has  failed, 
in  the  events  that  have  happened;  but  the  words  which  are 
repeated  in  several  clauses  of  the  will,  are  too  plain  and  unequivocal 
to  be  controlled  or  confined  within  the  limits  of  the  reason  so 
assigned.  The  only  gift  in  this  case  is  in  the  direction  to  '*  pay 
and  divide :  "  At  what  period  ?  At  the  period  when  the  youngest 
of  the  children  should  attain  twenty-one.  No  person  can  therefore 
take  under  that  direction,  except  such  of  the  children  as  were 
qualified  to  take  at  the  period  of  payment  or  distribution.  The 
testatrix  has  expressly  declared,  *that  if  a  younger  son  should,  by  [  *132  ] 
the  death  of  an  elder,  become  and  be  the  eldest  son  at  the  time  of 
distribution,  he  should  be  excluded.  The  very  event  so  described 
has  happened,  and  although  the  appellant  has  not  succeeded  to  the 
provisions  which  had  been  made  for  his  elder  brother,  the  exclusion 
of  him  from  any  share  in  the  residue  is  imperative.  If,  in  the 
construction  of  the  will,  the  reason  assigned  by  the  testatrix  for  the 
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LivBSET      exclusion  of  the  eldest  son  for  the  time  being  may  be  referred  to,  it 

Ltveset.      ^s  plain  that  she  believed  the  eldest  son,  de  facto,  at  the  time  of 

distribution,  would  have  sufficient  provision  from  the  estates  of  her 

late  husband  or  of  Edmund  Livesey,  and  her  belief  appears,  by  the 

affidavits  of  the  appellant  and  his  solicitor,  to  have  been  justified. 

Mr.  Rolt  replied. 

ApHi2S.     The  Lord  Chancellor: 

Many  ingenious  arguments  have  been  addressed  to  your  Lord- 
ships in  this  case,  and  many  authorities  have  been  referred  to,  to 
induce  you  to  put  a  construction  upon  the  words  of  the  will  different 
from  their  obvious  and  natural  meaning.  Now  those  authorities 
which  have  been  referred  to,  will  all  be  found,  and  must  necessarily 
be  found,  to  apply  to  cases  where  the  terms,  which  are  used,  are 
capable  of  two  constructions,  and  the  choice  to  be  made  is,  whether 
you  will  put  upon  them  a  construction  which  is  consistent  with  the 
intention  expressed  in  some  other  provisions  of  the  will,  or  whether 
the  Court  is  bound  to  adhere  to  the  ordinary  and  usual  meaning  of 
the  words  which  are  used.  It  is  admitted,  and  very  properly 
admitted,  that  if  the  words  are  free  from  doubt  and  ambiguity, 
those  authorities  and  arguments  are  not  applicable. 
[  433  ]  The  first  question,  therefore,  is  whether  the  terms  which  are 

used  in  this  will,  are  not  so  free  from  doubt,  or  so  conclusive  as  to 
what  the  particular  intention  was,  as  to  exclude  the  introduction  of 
those  authorities  and  those  arguments  which  have  been  addressed 
to  your  Lordships. 

The  particular  words  are  these,  **  and  as  to  the  other  moiety,  &c., 
of  the  said  residue,  &c.  (His  Lordship  read  the  clause  as  above, 
p.  220,  down  to  and  including  the  proviso,  "that  if  any  such 
children  shall  then  be  dead,  leaving  lawful  issue,  such  issue  shall 
take  the  share  which  his,  her,  or  their  parent  would  have  taken  if 
living.") 

Now  two  periods  are  referred  to  in  this  clause.  One  applies  to 
the  children  "now  in  being,"  and  the  other  is  the  period  when  the 
youngest  of  such  chiliiren  now  in  being,  or  who  may  hereafter  be 
born,  "  shall  arrive  at  the  age  of  twenty-one."  The  parties  who  are 
excluded  are  the  eldest  son  existing,  or  such  other  son  as  by  the 
death  of  an  elder  brother  may  become  an  eldest  son.  Are  not 
these  the  two  periods  at  which  that  event  is  contemplated  as 
possible?    The  argument  on  the  part  of  the  appellant  introduces  a 
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third  period,  which  is  nowhere  alladed  to  in  this  clause  of  the  will,  LivRgET 
and  which  is  nowhere  mentioned,  and  there  is  no  event  connected  liv^et. 
with  that  period  at  all,  namely,  the  death  of  the  testatrix.  Now, 
you  cannot  go  oat  of  the  terms  of  the  will  for  the  purpose  of  finding 
another  period,  when  you  have  two  periods,  and  then  an  event 
described  which  is  to  happen  between  the  first  period  and  the 
second  period  described  in  the  will.  The  appellant  was  a  younger 
son  at  the  time  of  the  making  of  the  will,  and  at  the  time  of  the 
death  of  the  testatrix ;  but  the  elder  brother  having  died,  he  became 
an  eldest  son ;  there  was  *then  no  elder  brother,  and  it  is  said  that  [  *434  ] 
he  is  to  take  notwithstanding  the  testatrix  has  said  that  a  son  who 
shall  become  an  eldest  son  by  the  death  of  his  brother,  shall  not 
take,  and  that  it  is  her  will  that  a  son  who  is  or  shall  become  an 
eldest  son,  shall  not  be  entitled  to  take  anything  under  that  devise 
or  bequest.  Is  not  that  the  event  which  she  has  prescribed,  in 
which  a  younger  son  becoming  an  eldest  son  is  not  to  take  ?  It  is 
in  those  very  terms. 

Now  it  is  said  that  this  results  not  only  in  hardship,  but  in 
abeordity,  because  she  has,  in  another  part  of  the  will,  stated  the 
reason  why  she  excludes  the  eldest  son ;  that  is,  the  eldest  son 
living  at  the  time  of  her  own  death.  She  gives  small  legacies  of 
ten  guineas  to  her  daughter,  and  the  eldest  son  of  her  daughter  who 
shall  be  living  at  her  decease,  ''  because  they  have,  and  will  have, 
a  handsome  provision  from  the  estate  of  her  late  husband,  and  the 
estate  of  Edmund  Livesey,"  he  being  then  alive.  It  might,  of 
coarse,  be  perfectly  uncertain  whether  they  would  take  anything 
under  the  will  of  Edmund  Livesey,  but  the  provision  under  the  will 
of  her  deceased  husband,  no  doubt,  was  a  fact  ascertained,  and 
therefore  applicable  to  the  party  being  the  eldest  son.  Now,  if  that 
was  the  reason  (and  it  may,  for  anything  that  appears,  have  been 
her  motive  originally),  she  has  not  carried  out  that  intention,  and 
she  has  not,  in  the  other  parts  of  the  will,  been  influenced  by  that 
motive,  or  if  she  was,  she  has  totally  mistaken  the  way  of  carrying 
it  into  effect,  because  then  she  would  have  excluded  not  any  son, 
who  might,  at  any  time  before  the  event  described,  have  become  an 
eldest  son,  but  she  would,  in  the  terms  of  this  last  clause,  have 
saved  and  excepted  her  eldest  son  (that  might  be  her  ^eldest  son  [  *iS5  ] 
then  living),  or  such  other  son  as  should  be  an  eldest  son  at  the 
time  of  her  death.  That  is  the  way  she  would  have  expressed 
herself  if  she  had  intended  to  frame  these  two  provisions  so  as  to 
exclude  an  eldest  son  who,  being  such  eldest  son,  would  take  the 
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LiTESET      provision  to  which  she  refers  at  the  commencement  of  her  will ; 

LiTESET.  l^ut  she  not  only  abandons  that  in  this  clause,  but  she  entirely 
abandons  it  when  she  comes  to  the  daughter,  for  she  equally  makes 
an  exclusion  of  an  elder  daughter,  although  that  daughter  would 
take  nothing  under  the  will  of  her  grandfather,  or  might  not  have 
taken  anything  under  the  will  of  the  living  man,  Edmund  Livesey. 
So  that  she  has,  neither  in  the  one  instance  nor  the  other,  if  that 
was  her  intention,  carried  out  that  intention. 

It  has  not  been  found  that  any  cases  can  be  referred  to,  in  which 
the  Court  has  taken  the  liberty  of  dealing  with  words  so  unam- 
biguous as  these  words  are.    The  Court  can  only  deal  with  those 
words  where  there  is,  on  the  face  of  the  will,  enough  to  justify  the 
Court  in  saying  that  by  the  words  of  the  will,  '*  eldest  son,"  meant 
the  eldest  who  inherited  the  estate,  that  is  synonymous  with  taking 
the  estate.    No  doubt,  there  have  frequently  been  cases  in  which 
terms  have  been  found  which  the  Court  has  thought  itself  at  liberty 
to  construe, — words  descriptive  of  seniority  and  age,  as  meaning  the 
party  who  takes  the  estate.    But  in  this  case  there  is  nothing  to 
lead  to  that  conclusion,  and  there  is  nothing  to  justify  any  such 
conclusion,  except  the  naked  fact,  which  I  have  shown  is  not  at  all 
the  scheme  which  she  has  worked  out  in  other  parts  of  the  will,  of 
giving  a  small  legacy  to  the  eldest  son  upon  a  certain  ground  which 
[  ^436  ]      is  stated,  namely,  the  provision  to  which  *he  was  or  might  become 
entitled  under  the  will  of  other  parties.    If  that  be  the  opinion  of 
your  Lordships,  there  is  no  room  for  any  question  as  to  the  vesting, 
or  for  any  other  construction  to  be  put  upon  the  will.     The  testatrix 
having  used  terms  which  are  so  clear  and  so  distinct  in  themselves 
as  not  to  leave  room  for  doubt  as  to  what  she  meant,  because  in 
that  particular  event  which  has  happened,  she  has  stated  what  is  to 
take  place.    It  may  not  be  consistent  with  the  intention  expressed 
in  the  commencement  of  the  will,  but  there  being  no  ambiguity  in 
the  expressions  which  are  used,  I  do  not  think  your  Lordships  are 
at  liberty  to  go  into  a  speculation  as  to  her  intention,  and  to  do 
violence  to  words  which  are  so  plain,  upon  an  assumption,  founded 
upon  more  or  less  of  reason,  and  more  or  less  of  argument,  as  to 
what  it  is  probable  the  testatrix  intended. 

I  think  the  clause  with  regard  to  the  daughter  is  of  extreme 
importance,  because  there  she  has  entirely  departed  from  the  question 
of  provision;  but  there  are  expressions  connected  with  that  gift 
which  are  also  important  to  be  attended  to,  in  various  parts  of  the 
case.     There  is  a  direction  to  accumulate ;  the  accumulation  is  to 
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take  place  until  the  youngest  child  shall  attain  twenty-one,  that  is,      livesbt 
until  the  division ;  during  that  time  the  matter  is  kept  in  suspense,      liv^bt. 
and  that  is  the  period  she  had  in  contemplation, — '*  and  it  is  my 
will  and  mind,  that  in  the  meantime,  until  the  respective  moieties 
of  the  aforesaid  residue  of  my  real  and  personal  estates  shall  be  to 
be  divided,  the  rents,  interests,  and  produce  thereof  shall  accumu- 
late and  be  added  to  the  said  moieties,  &c."     {Vide  supra,  p.  221.) 
It  does  appear  to  me  that  the  terms  which  are  used   by  the 
testatrix,  relieve  this  case  from  all  doubt  and  *difficulty,  and  that       [  **-^7  ] 
your  Lordships  have  no  choice  but  to  act  upon  the  words  which  are 
found  in  this  will,  and  that  the  second  son  becoming  an  eldest  son 
before  the  period   when  the  youngest  child  attained  twenty-one, 
although  he  takes  no  other  provision,  he  has  by  that  event,  accord- 
ing to  the  terms  of  this  will,  been  deprived  of  a  share  of  the  property 
left  by  the  testatrix.     I  therefore  move  your  Lordships  to  affirm 
the  decree  appealed  from,  with  costs. 

Lord  Brougham  : 

I  entirely  agree  with  my  noble  and  learned  friend ;  and  I  have 
not  entertained,  during  the  argument,  any  doubt  at  all.  There  are 
many  cases  which  have  come  before  the  Courts,  both  at  law  and  in 
equity,  in  which  ambiguity  being  found  in  the  words  used  by  the 
testator,  the  Court  has  been  called  upon,  more  or  less  to  speculate, 
and  in  order  to  come  to  a  conclusion,  and  to  affix  a  construction,  it 
has  been  called  upon  to  do  that  which  it  is  always  most  unpleasant 
to  do,  and  which  is  only  done  in  cases  of  necessity,  namely,  to  resort 
to  arguments,  in  order  to  devise  what  may  probably  have  been  the 
intention,  the  words  themselves  not  giving  a  clear  indication  of 
that  intention.  But  that  is  not  the  case  here  in  any  way  whatever. 
There  is  no  such  ground  for  going  out  of  the  will ;  there  is  no  such 
ambiguity  existing  as  necessarily  to  compel  us  to  have  recourse  to 
other  parts  of  the  will.  There  is  no  question  here  of  going  from  the 
words,  to  ascertain  what  is  the  general  intention,  that  is  to  say,  to 
ascertain  from  the  other  parts  of  the  will  what  the  part  in  question 
means.  We  have  here  words  which  are  not  capable  of  receiving,  in 
my  humble  apprehension,  any  other  than  one  construction;  and 
therefore  it  would  be  doing  the  greatest  *  violence  which  could  [  *^38  ] 
possibly  be  done,  in  reading  those  words,  if  we  were  to  go  beyond 
them,  when  there  is  no  ambiguity  to  compel  us  to  do  so. 

The  only  objection  I  have  to  make  to  the  judgment  of  my  noble 
and  learned  friend  in  the  Court  below,  is  one  of  a  comparatively 
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i.ivESEY  unimportant  nature.  I  confess  that,  as  at  present  advised,  if  I  had 
LiYEaicT  ^^^^  ^^f  I  should  have  dismissed  the  appeal  from  the  Court  below, 
with  the  costs  of  that  appeal.  My  noble  and  learned  friend  thought 
otherwise.  He  affirmed  the  judgment  appealed  from  before  him, 
without  costs.  I  do  not  think  I  should  have  done  that ;  and  this 
is  the  only  observation  I  have  to  offer  upon  the  judgment,  the 
reasons  of  which  were  very  satisfactorily  and  very  succinctly  stated 
by  my  noble  and  learned  friend,  and  in  which,  as  in  the  reasons  of 
my  noble  and  learned  friend  on  the  woolsack,  I  entirely  concur.  At 
all  events,  the  costs  here  must  abide  the  result  of  this  appeal,  in 
confirming  the  two  consecutive  judgments  of  the  Coubt  below. 

Lord  Campbell: 

If  a  court  of  equity  had  the  power  of  supplying  the  defects  of  a 
will,  I  should  be  strongly  inclined  to  think  the  appellant  in  this 
case  ought  not  to  fail ;  but  my  notion  is,  that  it  is  the  duty  of  a 
court  of  equity,  as  well  as  of  a  court  of  law,  to  construe  a  will,  and 
not  to  make  it.  The  court  of  equity,  as  well  as  the  court  of  law, 
has  refrained  from  making  a  will,  and  those  cases  to  which  Mr. 
Roll  has  referred,  when  they  are  examined,  will,  I  think,  all  be 
found  to  resolve  themselves  into  a  question  of  intention,  and  not  to 
go  the  length  of  supposing  a  defect  which  a  testator  has  apparently 
committed.  There  is  great  hardship  here,  no  doubt,  but  it  seems 
[  *439  ]  to  me  that  the  intention  of  the  testatrix,  *to  be  gathered  from  the 
language  she  has  employed,  admits  of  no  sort  of  doubt.  What  her 
reasons  may  have  been,  it  is  not  for  us  to  inquire;  she  may  have 
had  no  reasons,  there  may  be  no  consistency  in  the  disposition 
which  she  makes,  but  the  disposition  which  she  makes  is  clear,  and 
admits  of  no  sort  of  doubt ;  therefore  I  entirely  agree  with  the  view 
that  has  been  thrown  out  by  my  noble  and  learned  friend,  and 
concur  in  the  motion  that  the  appeal  be  dismissed,  with  costs. 

Lord  Lyndhurst: 

I  am  of  the  same  opinion. 

The  decree  was  accordingly  affirmed,  and  the  appeal  dismissed, 
with  costs. 
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ARCHBOLD  v.  The  COMMISSIONERS  of  CHARITABLE 
DONATIONS  AND  BEQUESTS  for  IRELAND. 

(2  H.  L.  C.  440—464 ;  reversing,  11  Jr.  Eq.  Rep.  187.) 

By  tHe  Charitable  Donations  and  Bequests  (Ireland)  Act,  1844  (7  &  8 
Vict.  c.  97),  the  power  of  the  Commissioners  of  Charitable  Donations  and 
Bequests  for  Ireland  to  sue  for  the  recovery  of  such  donations  and  bequests, 
is  expressly  limited  to  cases  where  they  are  withheld,  concealed,  or  mis- 
applied ;  and  the  same,  when  recovered  by  the  Commissioners,  are  to  be,  by 
themselves,  applied  to  charitable  uses,  according  to  the  donor*s  intention. 
And,  although  they  obtain  the  sanction  of  the  Attorney-Oeiieral  to  their  suit,  • 
as  required  by  the  Act,  they  must  maintain  it  according  to  the  power  of 
suing  thereby  given  to  them,  and  are  not  entitled  to  the  general  jurisdiction 
which  the  Court  exercises  in  suits  instituted  by  the  Attorney ^QeneraL 

A  decree,  therefore,  made  at  the  suit  of  the  Commissioners,  first,  removing 
a  testamentary  trustee  of  a  charity,  on  the  grounds  of  his  bankruptcy  and 
residence  abroad,  but  without  proof  of  any  improper  withholding,  or  con- 
cealment, or  misapplication  of  the  trust  property ;  and,  secondly,  directing 
the  appointment  of  another  trustee  in  his  place,  is  wholly  wrong. 

Semble,  that  neither  bankruptcy,  nor  occasional  residence  abroad,  dis- 
qualifies a  testamentary  trustee,  to  whom  the  testator  has,  unconditionally, 
confided  a  large  personal  discretion  in  the  administration  of  the  trusts, 
together  with  power  to  appoint  a  receiver  of  the  rents  of  the  trust  estates. 

If  a  bill  alleges  fraud,  which  is  not  proved,  and  also  alleges  other  matters, 
which,  being  proved,  are  grounds  for  a  decree,  the  proper  course  is  to 
dismiss  so  much  of  the  bill  as  is  not  proved,  and  to  give  so  much  relief, 
under  the  circumstances,  as  the  plaintiff  may  be  entitled  to  {in/ra,  p.  240). 

This  was  an  appeal  against  a  decree  of  the  present  Lord 
Chancellor  op  Ireland  [reported  in  11  Ir.  Eq.  Rep.  187]. 

Mathew  Shee,  late  of  the  city  of  Waterford,  by  his  will,  dated 
the  25th  of  May,  1882,  after  giving  to  his  wife  Elizabeth  Shee, 
among  other  things,  all  his  interest  in  certain  houses  in  the  said 
city,  devised  and  bequeathed  to  her,  for  her  life,  several  towns  and 
lands  in  the  will  described,  situated  in  the  counties  of  Waterford, 
Edlkenny,  and  Wexford,  subject  to  head  rents  and  to  the  payment 
of  two  life  annuities  of  20Z.  each,  and  a  sum  of  501. :  And  after  the 
decease  of  his  said  wife,  he  devised  and  bequeathed  the  said  several 
towns  and  lands  to  John  Archbold  (the  appellant),  of  Waterford, 
his  heirs,  executors,  administrators  and  assigns,  upon  trust,  that  he 
and  they  should,  as  soon  as  conveniently  might  be  after  the  decease 
of  the  testator's  wife,  procure,  on  lease  or  otherwise,  as  he  or  they 
might  think  most  advantageous,  one  or  more  house  or  houses 
adjoining  each  other,  in  the  city  of  Waterford,  or  the  environs 
thereof,  sufficiently  large  to  lodge  therein  twenty  poor  men  and 
twenty  poor  women,  of  sober  and  reputable  character  and  habits ; 
and  on  the  death  or  removal  of  them,  or  any  of  them,  to  fill  up 
their  places  with  persons  of  a  similar  description ;  and  to  pay  each 
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abohbold     of  them  every  year,  by  two  half  yearly  payments,  the  sum  of  4Z. 

The  Gommib-  sterling ;  bat  if  the  rents  or  produce  of  the  said  towns,  lands,  and 

CHABr?ABM!   prcmises,  so  devised  for  the  purposes  aforesaid,  should  not  be  found 

Bequests     sufficient  to  pay  the  said  annual  sum,  then  that  the  said  J.  Archbold 
fobIeblamd. 

should  have  full  power  to  dismiss  any  number  of  the  said  men  and 

women,  and  to  limit  the  admissions  so  as  to  be  enabled  to  meet  the 

diminished  rents  and  income  of  the  said  devised  lands,  or  at  the 

discretion  of  him,  J.  Archbold,  his  heirs,  executors,  &c.,  to  abate 

'  rateably,  in  equal  proportions,  the  said  annual  sums  so  payable  to 

[  '442  ]       each  of  the  said  twenty  *men  and  women,  or  such  number  thereof 

as  he,  his  heirs,  executors,  &c.,  should  think  proper  to  retain  or 

admit ;  it  being,  however,  the  will  and  desire  of  the  testator  that  no 

greater  reduction  in  the  number  of  persons  so  retained  or  admitted 

should  at  any  time  thereafter  be  suffered  to  take  place  than  would 

be  annually  found  necessary,  so  as  to  afford,  in  the  distribution  of 

the  annual  income  arising  out  of  the  rents  and  profits  to  each  and 

every  of  the  persons  so  admitted  or  retained,  at  least  a  sum  of  8/. 

sterling,  annually,  payable  as  aforesaid,  and  above  the  rents  and 

other  necessary  charges. 

And  the  testator  declared  it  to  be  his  will,  that  the  said  trustee, 
his  heirs,  executors,  &c.,  should  not  be  liable  for  any  loss  that 
might  happen  relating  to  the  trust,  unless  the  same  happened  by 
his  or  their  wilful  neglect  or  default :  And  he  gave  them  power  to 
grant  leases  of  any  of  the  devised  lands  for  twenty-one  years  in 
possession,  at  the  full  improved  rent,  without  fines,  and  to  apply 
parts  of  the  rents  and  profits  to  repairs  and  improvements,  and 
other  necessary  charges,  and  also  to  appoint  a  receiver  of  the  rents, 
at  such  reasonable  salary  as  they  might  deem  proper ;  ''  giving  to 
the  said  trustee,  and  to  his  heirs,  executors,  &c.,  power  to  use  his 
or  their  own  discretion  in  the  management  of  the  said  charity,  as 
to  such  matters  and  things  as  he  had  not  particularized  herein, 
always  keeping  in  view  the  exclusive  interest  and  benefit  of  the 
said  charity,  and  of  the  poor  people  to  be  maintained  and  lodged 
therein.** 

The  testator  died  in  1882,  soon  after  the  date  of  his  will,  and  his 
widow,  whom  he  appointed  sole  executrix,  took  out  probate  thereof 
in  the  same  year,  and  entered  into  the  receipt  of  the  rents  of  the 
devised  lands  and  premises. 
[  443  ]  Mr.  Archbold  had  been  at,  and  previous  to  the  testator's  death, 

one  of  the  Directors  of  the  Provincial  Bank  in  Waterford,  and  bore 
a  very  respectable  character  in  that  city  ;  but  in  the  year  1834  he 
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withdrew  from  the  Bank  at  Waterford,  and,  a  defalcation  to  a  large    ^ibchbold 
amount  having  been  discovered  in  the  Bank  funds,  he  was  arrested  xhe  Comhis- 
on  a  charge,  brought  against  him  on  account  of  the  deficiency,  but    signers  op 
was  discharged,  and  no  further  proceeding  was  taken  against  him.     Bequests 
He  resided  on  the  Continent  from  1884  until,  on  the  death  of  Mrs. 
Shee,  the  widow  of  the  testator,  in  December,  1844,  when  the  devise 
became  available  for  the  charity,  he  returned  to  Waterford,  for  the 
purpose  of  entering  on  his  duties  of  trustee  under  the  said  will.     He 
accordingly  took  on  himself  the  management  of  the  trust  property^ 
— ^which  then  produced  a  rental  of  about  8702.,  subject  to  702.  head 
rent, — got  possession  of  the  title  deeds,  and  appointed  a  receiver  of 
the  rents,  but  did   not  take  any  effectual  steps  to  establish  the 
charitable  institution  by  the  will  directed. 

In  the  course  of  the  year  1845,  in  consequence  of  complaints 
made  by  some  of  the  citizens  of  Waterford,  the  Commissioners  of 
Charitable  Donations  and  Bequests  for  Ireland,  appointed  under 
the  Act  7  <Sb  8  Vict.  c.  97,  caused  a  letter  to  be  written  by  their 
secretary,  requiring  the  appellant  to  inform  them  what  steps  he 
had  taken  towards  execution  of  the  trusts  of  the  said  will,  and  to 
furnish  them  with  accounts  of  his  receipts  and  disbursements  in 
respect  thereof.  Several  interviews  took  place  subsequently  in  the 
same  year,  between  the  secretary  and  the  appellant,  in  the  course 
of  which  the  latter  alleged,  as  a  reason  for  not  having  founded  the 
charitable  institution,  that  he  sought,  but  did  not  find,  suitable 
premises  for  the  purpose  in  Waterford.  He  ^also  made  proposals  [  *iu  ] 
to  the  respondents,  the  purport  of  which  was,  as  they  understood 
them,  to  secure  a  promise  of  some  situation  for  himself,  as  a  con- 
dition of  resigning  the  charity  trusts  into  their  hands,  intimating 
at  the  same  time  that  it  was  in  his  power  to  pervert  the  charity  to 
political  purposes. 

In  April,  1846,  the  respondents,  with  consent  of  the  Attorney- 
General^  filed  their  bill  against  the  appellant  (i),  therein  stating, 
among  other  things,  the  said  will,  and  charging  that  upon  the 
decease  of  Mrs.  Shee,  the  testator's  widow',  the  devised  lands  became 
available  for  the  charitable  purposes  in  the  will  mentioned,  and  the 
appellant  became  bound  as  trustee  to  carry  into  execution  the 
charitable  trusts  thereby  declared,  but  that  instead  of  doing  so, 

(1)  By  the  12th  section  of  the  Act  charitable  donation,  devise,  or  bequest 

7^8  Vict  c.  97,  it  is  enacted,  *'  that  intended  to    be    applied   in  Ireland, 

the  said  Commissioners  of  Charitable  which  shall  be  withheld,  concealed,  or 

Donations  and  Bequests  for  Ireland,  misapplied."    ♦    ♦    * 
may  soe  for  the  recovery  of  every 
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abchbold     he  altogether  neglected  his  duties  as  such  trustee.     The  bill  further 
The  Commib-  charged,  that  in  the  year  1834,  the  appellant,  being  dismissed  from 
CHAErrfBLB   ^^^  situation  of  Director  of  the  Provincial  Bank  of  Waterford,  and 
Bbque£(T8     being  ^greatly  embarrassed  in  his  affairs,  absconded  from  Ireland, 
r  •445  1       ^^^  ^*^  since  resided  abroad,  out  of  the  jurisdiction  ;  that  although 
he  returned  to  Ireland  on  the  death  of  Mrs.  Shee,  he  took  no  steps 
to  establish  the  said  charitable  institution,  but  after  appointing  a 
relation,   residing  in  Dublin,   to   receive   the  rents  of  the  trust 
property,  he  returned  to  the  Continent,  and  resided  there  until 
within  three  weeks  of  filing  this  bill,  when  he  again  returned  to 
Ireland  ;  that  notwithstanding  many  applications  from  the  respon- 
dents to  carry  the  charitable  trusts  into  execution,  he  absolutely 
refused  to  do  so,  and  converted  to  his  own  use  the  rents  of  the  trust 
estates,  and  threatened  to  pervert  the  charity  to  improper  purposes ; 
that  the  appellant  was  not  a  proper  person  to  execute  the  trusts  of 
the  will  for  the  reasons  aforesaid,  and  because  he  had  no  residence 
in  Waterford,   or  near   the   trust   estates,  so   as   to    be  able    to 
manage  them,  or  superintend  the   application  of   the   rents  and 
profits  to  the  charity. 

The  bill  prayed  that  the  appellant  might  be  removed  from  being 
trustee,  and  that  it  might  be  referred  to  the  Master  to  approve  of  a 
fit  person  to  be  trustee  in  his  place,  and  for  consequential  directions, 
and  also  an  injunction  against  the  appellant's  interfering  with  the 
rents  or  profits  of  the  trust  estates. 

The  appellant,  in  his  answer  to  the  bill,  accounting  for  his 
delay  in  establishing  the  charitable  institution,  said  the  executors 
of  Mrs.  Shee  claimed  to  be  entitled  to  arrears  of  rents  of  the  estates, 
and  also  to  a  proportionate  part  of  the  current  gale,  that  accrued 
due  subsequently  to  her  death,  and  that  by  reason  thereof,  and  of 
other  outstanding  claims,  as  well  for  head  rents  and  arrears  thereof, 
as  for  renewal  fines  and  interest  thereon,  in  respect  of  parts  of  the 
[  '446  ]  estates  held  under  Bishops'  *lease8,  he  had  found  it  impossible  to 
arrange  the  trust  property  without  first  settling  those  claims,  and 
that  he  had  made  all  reasonable  exertions  for  that  purpose; 
that  owing  to  the  circumstance  of  these  claims,  and  that  accounts 
thereof,  properly  vouched,  had  not  been  furnished  to  the  appellant 
until  July,  1846,  he  was  unable,  up  to  that  time,  to  say  what 
amount  of  funds  was  applicable  to  the  purposes  of  the  charity; 
that  in  the  meantime,  he  had  made  advances  out  of  his  own  monies, 
and  came  to  Ireland  several  times,  about  the  execution  of  the 
trust,  employed  an  agent  to  collect  the  rents,  and   made   every 


▼OL.  Lxxxi.]     1849.    H.  L.    2  H.  L.  C.  446—447.  235 

exertion  for  the  establishment  of  the  charitable   institution.     He    Abchbold 
denied  that  he  ever   converted   any   portion    of   the  rents  to  his  the  Commib- 
own  use,  or  threatened  to  pervert  the  charitable  intentions  of  the  CHABrnkBLR 
testator  to  improper  purposes.  Bequests 

He  also  denied  that  he  absconded  from  Ireland,  or  was  dis- 
missed from  his  situation  as  Director  of  the  Provincial  Bank  of 
Waterford,  or  that  he  had  not  always  sufficient  property  to  meet 
his  engagements ;  and  he  submitted  his  right  to  act  in  the  trusts 
of  the  said  will,  and  that  the  Court  would  not  permit  tbe  express 
desire  of  the  testator  to  be  violated,  nor  remove  the  appellant  as 
trustee,  without  having  satisfactory  proof  that  he  committed  a 
breach  of  the  trust,  or  misapplied  the  funds,  or  otherwise 
misconducted  himself  as  trustee. 

Witnesses  having  been  examined,  as  to  the  facts  before  mentioned 
as  charged  in  the  bill  and  denied  in  the  answer,  and  also  as  to  the 
appellant's  bankruptcy,  though  not  put  in  issue  by  the  bill,  the 
cause  came  on  to  be  heard  in  May,  1847,  before  the  Lord  Chancellor 
of  Ireland.  His  Lordship  by  his  decree,  dated  in  July  of  the  same 
year,  declared  that  the  appellant  ought  to  be  removed  from  further 
acting  as  trustee  in  the  receipt  of  the  rents  of  the  *trust  property,  [  ^^^^  ] 
and  decreed  accordingly :  and  ordered  that  it  be  referred  to  the 
Master  to  appoint  a  proper  person  or  persons  as  trustee  or  trustees, 
in  place  of  the  appellant,  and  that  he  should  pay  into  the  Bank  of 
Ireland,  to  the  credit  of  the  cause,  the  sum  of  3842.  ds.  9d.,  which 
by  the  evidence  appeared  to  have  been  received  by  him,  or  his 
agent,  out  of  the  rents  of  the  trust  property  :  And  it  was  referred  to 
tbe  Master  to  take  an  account  of  any  further  receipts  of  such  rents 
by  the  appellant,  or  his  agent,  and  to  appoint  a  fit  person  to  be  a 
receiver  thereof  for  the  future,  and  to  approve  of  a  scheme  for  the 
due  application  thereof,  according  to  the  trusts  of  the  said  will. 

Mr.  Beihell  and  Mr.  Walpole  for  the  appellant : 
*  *  The  respondents  sought  to  remove  the  appellant  from  the 
trust,  upon  surmises  of  his  intention  to  reside  out  of  the  jurisdiction, 
of  being  embarrassed  in  his  afifairs,  of  delay  in  the  establishment  of 
the  charity,  and  of  a  fraudulent  conversion  to  his  own  use  of  the 
rents  and  profits  of  the  trust  estates.  These  were  the  main  charges 
in  the  bill ;  but  there  was  no  proof  given  of  any  of  them ;  the  Lord 
Chancbllob  in  his  judgment  negatived  them,  and  acquitted  the 
appellant  of  any  breach  of  trust,  or  default  or  unnecessary  delay 
with  regard  to  the  establishment  of  the  charity ;  and  assuming  the 
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Arohbold     *8mall  amount  of  rents  received  by  the  appellant  or  bis  agent  to  be 
Thk  Commib-  forthcoming,  which  the  appellant  had  previously  offered  to  lodge, 
CHABrrABLE   *"^  ^^^  ®^^^®  lodgo,  in  the  Bank,  to  the  credit  of  the  cause,  his 
Bequests     Lordship  emphatically  stated  that  "  there  was  no  imputation  of 
r  ,^|g  -]    '  fraud  or  mis-management  against  him."     Yet  his  Lordship,  resting 
his  opinion  upon  contingent  possibilities,  upon  some  vague  suspi- 
cions of  the  appellant's  bankruptcy  and  of  his  intention  to  reside 
abroad,  decreed  his  removal  from  the  trust.     *     *     ♦ 
[  449  ]  There  was  no  proof  in  this  case  of  any  improper  withholding, 

concealment,  or  misapplication  of  the  trust  property ;  the  contrary 
was  in  fact  proved  by  the  evidence  for  the  appellant,  and  admitted 
by  the  learned  Judge.     The  jurisdiction,  therefore,  created  by  the 
statute  did  not  arise  in  this  case.     ♦     ♦     ♦ 
[  450  ]  There  never  was  a  decree  so  contradictory  to  the  case  made  by 

the  bill,  to  the  evidence  in  the  cause,  and  to  the  jurisdiction  given 
by  the  statute.  It  was  the  duty  of  the  learned  Judge,  at  the  hearing, 
to  dismiss  the  bill,  with  costs,  the  moment  he  saw  that  it  was 
founded  on  a  personal  charge  of  a  fraudulent  conversion  of  the 
charity  property,  which  was  not  supported  by  a  particle  of  proof : 
Glascott  V.  Lang  (i). 

Mr.  Turner  and  Mr,  Schomberg  for  the  respondents : 

[  452  ]  *     *    The  allegations  and  charges  in  the  bill  were  sufficient  to 

sustain  the  decree,  at  least  for  the  removal  of  the  appellant  from  the 
trust ;  the  bill  charged,  and  it  was  proved  in  the  evidence,  that  being 
dismissed  from  his  situation  of  Director  of  the  Provincial  Bank  in 
1884,  and  having  become  embarrassed  in  his  affairs,  he  absconded 
from  the  country,  and  had  since  resided  abroad,  out  of  the  juris- 
diction, except  a  few  weeks,  in  1844,  when  Mrs.  Sheedied,  and  again 
[  ♦453  ]       in  1846,  *when  this  bill  was  filed.     *     *     * 

[  464  ]  Mr.  Bethellf  in  his  reply,  confined  his  argument,  by  the  direction 

of  their  Lordships,  to  the  single  point,  whether  there  was  a  **  with- 
holding "  by  the  appellant  of  the  384?.  of  rents  received  from  the 
charity  estates ;  and  he  submitted  that  there  was  not.     *     *     * 

[  456  ]       The  Lord  Chancellor  : 

This  bill  was  filed  by  the  Commissioners  of  Charitable  Donations 
and  Bequests  for  Ireland,  against  the  appellant,  a  trustee  under  a 
will,  who,  after  the  death  of  the  tenant  for  life,  according  to  the 
trusts  of  the  will,  was  to  procure  a  house  sufficient  to  receive  a 

(1)  2  Ph.  310. 
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certain  number  of  poor  persons,  who  were  then  to  be  appointed  to    akohbold 

the  benefit  of  the  charity  of  the  testator.  Xhr  Cohmis- 

The  bill  proceeds  upon  the  grounds  of  misconduct,  and  misappli-  CHARrrABLE 

cation  of  the  charitable  funds,  on  the  part  of  the  appellant.    It  says     Bhquests 

fobIbelahd. 
that  he,  acting  under  the  will  of  the  testator,  received  monies ;  that 

he  had  been  dismissed  from  being  a  director  of  the  Provincial  Bank 

of  the  city  of  Waterford;    that  he  became  bankrupt;   that  he 

absconded;  that  he  had  misapplied  the  monies  he  had  received, 

and  threatened  to  misapply  whatever  more  he  might  receive ;  and 

then  it  prays  an  account  of  those  monies,  the  dismissal  of  the 

appellant  from  the  trust,  the  appointment  of  another  trustee,  and 

that  the  appellant  may  be  restrained  from  further  management  of 

the  charity  property. 

Now  two  points  arose,  which  it  was  necessary  we  should  consider 

before  we  came  to  the  last  point,  which  *we  have  heard  argued  by       [  *^^^  3 

Mr.  BetheU  in  reply.    The  first  question  was  with  regard  to  the 

personal  charges  against  the  appellant.     Having  very  minutely 

examined  each  of  the  charges  during  the  time  that  the  respondents' 

counsel  were  heard;  and  calling  upon  them  with  respect  to  one 

charge  after  another,  to  show  how  each  was  proved,  and  by  what 

evidence  it  was  established,  every  one  of  them  in  succession  appeared 

to  be  totally  unfounded.     There  did  not  appear  to  be  anything  in 

the  evidence  to  support  the  charges  made  in  the  bill.    Attempts 

were  made,  by  matters  said  to  be  in  evidence,  but  not  upon  the 

record,  which,  if  properly  stated  and  properly  proved,  might  have 

been  grounds  of  objection  to  the  conduct  of  the  trustee ;  but  the 

House  are  of  opinion  that  they  cannot  enter  into  the  consideration 

of  any  matter  not  charged ;  and  consequently  that  part  of  the  case 

we  have  rejected  from  our  consideration.    I  only  mention  it  now 

for  the  purpose  of  removing  any  impression  which  may  have  been 

made  by  the  arguments  at  the  Bar,  that,  because  this  is  a  charity 

case,  it  is  competent  for  the  plaintiffs  to  introduce  unfounded  charges 

against  an  individual  connected  with  the  charity,  and  yet  to  sustain 

the  bill,  although  those  improper  charges  appear  to  be  necessarily 

thrown  out  of  consideration.     There  is  no  such  rule ;  it  would  be 

very  unjust  if  there  were.     The  relaxation  of  strictness,  allowed  in 

cases  of  charities,  has  no  reference  to  the  state  of  the  pleadings  as 

affecting  the  conduct  of  individuals.    We  therefore  confined  the 

plaintiffs  to  what  was  alleged,  looking  to  the  evidence  we  had  in 

support  of  those  allegations ;  and  that  part  of  the  case,  in  the  opinion 

of  the  House,  entirely  fails. 
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abohbold  The  next  question  was,  whether  the  Act  establishing  these  Com- 
Thb  Commis-  missioners  of  Charitable  Donations  and  Bequests  *did  or  did  not 
CHARrrf  BLE  ®^*®^^  ^  what  the  decree  has  dealt  with,  namely,  whether  it  not 

Bequests  only  enabled  them  to  recover  trust  property  which  had  been 
FOB  Ireland.  ,  *     *       .^ 

r  *^gy  -.       improperly  withheld,  but  also  to  go  on,  as  the  decree  does,  to  deal 

with  this  suit  as  if  it  had  been  a  suit  on  behalf  of  the  Attorney- 
General,  for  the  general  administration  of  charity  property,  and  the 
appointment  of  a  new  trustee.  Now  these  plaintiffs  have  no  stake, 
they  have  no  interest,  they  have  nothing  but  Parliamentary  autho- 
rity, and  they  must  therefore  show  that  what  they  have  asked  of 
the  Court,  and  what  the  Court  has  done,  is  strictly  within  that 
authority,  and  derived  from  the  statute,  the  7th  and  8th  of  the 
Queen,  under  which  they  are  appointed.  That  statute  gives  them 
authority  "  To  sue  for  the  recovery  of  every  charitable  donation, 
devise  or  bequest,  intended  to  be  applied  in  Ireland,  which  shall  be 
withheld,  concealed  or  misapplied."  That  is  the  only  authority  to 
sue.  There  is  a  subsequent  direction  for  the  regulation  of  their 
conduct  when  they  have  got  into  their  hands  that  which  is  the 
subject-matter  to  be  recovered  by  the  suit  to  be  instituted.  Their 
authority  to  sue  is  confined  to  property  '^  withheld,  concealed,  or 
misapplied."  If  the  word  ''  withheld  "  alone  had  been  used,  it  must 
obviously  have  meant,  "improperly  withheld;"  retained  by  the 
party  having  it,  when  he  ought,  under  the  circumstances,  not  to 
have  retained  it,  but  applied  it  to  the  charitable  purposes.  The 
word  is  therefore  to  be  read,  obviously  as  if  the  term  in  the  Act  had 
been  "improperly  withheld."  Taking  the  word  with  the  other  words 
with  which  it  is  coupled,  there  is  no  doubt  of  the  meaning.  The 
words  it  is  coupled  with  show  the  intention  of  the  Act,  which  is 
expressed  in  the  words  "  concealed  or  misapplied."  But  the  word 
[  ♦iss  ]  "  withheld  "  itself  would  be  suflScient,  *considering  the  meaning  of 
the  enactment  to  be  that  the  right  to  sue  is  only  for  property 
"  improperly  withheld." 

We  are  very  clearly  of  opinion,  that  in  a  suit  instituted  by  the 
plaintiffs,  and  by  them  alone,  although  under  the  regulations  of 
the  Act  they  make  the  Attorney-General  a  party,  yet  they  must 
maintain  their  suit  in  respect  of  that  right  of  suing  which  the  Act 
gives  them.  The  Act  gives  them  a  right  of  suing  for  property 
"withheld,  concealed,  or  misapplied."  It  does  not  give  them  a 
right  to  the  jurisdiction  which  the  Court  exercises  in  a  suit  insti- 
tuted by  the  Attorney -General.  The  Act  does  not  intend  that  that 
right  is  to  be  exercised  by  these  Commissioners  in  the  place  of  the 
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Attorney 'Oeneraly  but  it  means  to  deal  with  them  as  trustees,  as    Arohbold 
they  are  in  other  parts  of  the  Act  dealt  with  as  trustees ;  and  when  the  coumis- 
they  have  got  the  money,  it  directs  what  they  are  to  do  with  it,  to  CHABrr^BLB 
enable  them  to  perform  their  duties  in  such  a  way  as  might  probably     Bequests 
be  a  saving  of  expense ;  it  authorises  them  to  obtain  possession  of 
money  concealed  or  misapplied,  and  when  they  have  got  it,  it 
directs  in  what  way  they  are  to  apply  it. 

But  the  decree  pronounced  in  the  suit  instituted  by  these  Com- 
missioners, goes  a  great  deal  further,  and  deals  with  the  suit  to  the 
full  extent,  to  which  it  would  have  been  dealt  with  if  the  decree 
had  been  obtained  by  the  Attorney-General.  My  opinion  certainly 
is  (and  we  are  told  that  it  is  the  first  case  in  which  the  question 
has  been  raised),  that  that  is  a  misapprehension  of  the  authority 
given  by  this  Act ;  that  it  gives  no  such  authority  ;  but  only  gives 
authority  to  institute  a  suit  to  recover  possession  of  property 
"  withheld,  concealed,  or  misapplied." 

That  will  dispose  of  the  whole  of  the  case,  with  the  ^exception  of  [  *459  ] 
that  part  of  the  bill  which  alleges  that  the  defendant  had  improperly 
withheld  some  money, — that  he  had  retained  money  which  he 
ought  not  to  have  retained, — but  ought  to  have  applied  to  the  pur- 
poses of  the  charity.  That  was  the  only  point  upon  which  we 
wished  for  further  information ;  and  we  have  had  our  attention 
directed  to  the  evidence  applying  to  that,  the  only  point  upon 
which  we  were  desirous  of  having  any  observations  made  in  reply. 
Looking  at  the  period  when  this  trust  commenced  ;  looking  at  the 
position  of  the  property ;  looking  at  the  claim  to  the  apportion- 
ment of  the  rents ;  and  having  reference  to  the  difficulty  sworn  to 
by  the  witnesses  in  obtaining  the  rents,  and  the  small  sums  at  last 
obtained,  without  any  proof  that  there  was  any  neglect  in  not 
obtaining  more  ;  and  the  first  duty  of  the  trustee  being  to  procure 
a  house,  which  of  course  could  not  be  done  until  the  funds  realized 
and  in  hand  were  sufficient  to  enable  him  to  do  it ;  it  appears  to 
me  very  clear  that  that  part  of  the  case  has  failed,  not  for  want  of 
jurisdiction,  but  for  want  of  evidence ;  and  that  there  is  no  proof 
of  the  conduct  of  the  appellant  in  this  case  coming  sufficiently 
within  the  provisions  of  the  Act,  of  his  having  improperly 
**  withheld,  concealed,  or  misapplied  "  the  trust  monies. 

The  result  of  that  will  be,  that  if  the  House  concurs  in  the 
opinion  I  have  formed  upon  the  subject,  then  the  whole  of  the  suit 
has  failed,  and  the  decree  ought  to  be  reversed,  and  the  bill  dis- 
missed, with  costs.     I  should  have  been  of  that  opinion,  evun  if  it 
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Abohbold  had  not  contained  those  allegations  of  misconduct.  But  when  we 
The  CoBiMis-  ^^  what  is  upon  the  record,  it  leaves  no  doubt  of  the  propriety  of 
CHARirfBLB   ^iismissing  the  bill,  with  costs. 

Bequests  I  must,  however,  observe,  as  an  opinion  of  mine  has  been 
forIeelakd. 

r  «^gQ  -I      referred  to  (in  Glascott  v.  Lang,  supra,  p.  236),  to  *the  effect  that 

where  bills  allege  matters  of  fraud,  the  Court  must  necessarily 
dismiss  them,  because  fraud  is  not  proved ;  that,  of  course,  applies 
to  cases  where  all  the  subsequent  considerations  depend  on  ques- 
tions of  fraud.  But  if  fraud  be  imputed,  and  other  matters 
alleged,  which  will  give  the  Court  jurisdiction  as  the  foundation  of 
a  decree,  then  the  proper  course  is  to  dismiss  so  much  of  the  bill 
as  is  not  proved,  and  to  give  so  much  relief  as,  under  the 
circumstances,  the  plaintiff  may  be  entitled  to. 

With  regard  to  this  bill,  it  appears  to  me  that  every  part  of  it  is 
disposed  of  by  the  view  I  have  now  taken  of  it ;  and  therefore  I 
move  your  Lordships  to  reverse  the  decree,  and  dismiss  the  bill, 
with  costs. 

Lord  Brougham: 

I  concur  in  every  remark  that  has  been  made,  and  every  argu- 
ment that  has  been  urged,  and  in  the  view  taken  of  every  point 
that  has  been  commented  on  by  my  noble  and  learned  friend.  I 
had  no  doubt  whatever  during  the  progress  of  the  cause,  except 
that  I  felt  some  hesitation  on  the  construction  of  the  Act  of 
Parliament,  and  afterwards  on  the  point  to  which  the  reply  of 
Mr.  Bethell  was  confined,  with  respect  to  the  money  said  to  be 
withheld. 

It  appears  to  me  to  be  perfectly  clear  that  the  Court  below  has 
miscarried  in  some  respects;  miscarried  in  matter  of  law,  as  in 
considering  that  a  trustee  may  be  removed  on  such  grounds  as 
those  which  are  stated,  including,  among  others,  a  temporary 
residence  in  another  country,  without  any  change  of  domicile  by 
permanent  residence  there,  and  including  also  bankruptcy  (even  if 
there  had  been  bankruptcy  here),  which  is  no  ground  of  itself  for 
[  '^Gi  ]  removing  a  trustee,  unless  in  a  particular  *case,  where,  by  special 
provision  of  the  trust — which  is  very  common,  as  the  Lord 
Chancellor  of  Ireland  himself  observed, — bankruptcy  is  a  ground 
stated  as  a  cause  of  removing  a  trustee.  But  generally  at  common 
law,  without  regard  to  any  particular  provision  in  the  trust,  either 
in  the  foundation  of  the  charity,  or  in  the  particular  deed  describ- 
ing the  trust,  bankruptcy,  of  itself,  would  be  no  ground  for  removing 
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a  trustee.      Neither  is  there  any  ground  here  for  saying  that    arohbold 
the  trustee  had  changed  his  domicile  by  going  abroad.    All  that  xhb  commis- 
the   Court  says   with  respect  to  domicile  is,  that  he  is  in   the  CHABfTABLE 
country,  he  is  in  England  or  in  Ireland ;  he  is  within  the  juris-     Bequests 
diction  ;  the  Court  only  seems  to  doubt  whether  he  would  remain 
there.      That  is  an  extraordinary    application    of    the    principle 
''  Quia  timet"  that  because  he  may  change  his  domicile,  there- 
fore he  is  to  cease  to  be  a  trustee.     That  might  have  been  matter 
for  consideration  in  the  constitution  of  the  trust ;  it  might  have 
been  a  matter  for  consideration  in  the  appointment  of  a  trustee 
under   any  foundation ;    but  it  is   not  to  be  taken  as  a  matter 
especially  applicable  to  this  case  alone,  which  is  not  to  be  dealt  with 
differently  from  other  cases,  but  must  be  taken  upon  the  general 
ground. 

Then  as  to  the  fact  of  bankruptcy,  there  is  no  proof  of  it  at  all ; 
it  is  negatived ;  so  that  even  if  the  law  were  rightly  understood  by 
the  learned  Lord  Chancellor  of  Ireland,  the  fact  appears  clear, 
and  leaves  no  ground  for  the  application  of  the  law. 

Then  we  come  to  the  question  of  ''  withholding "  the  trust 
monies.  The  word  "  withholding,"  even  if  it  were  not  in  the 
position  of  coming  within  the  rule  "  noscitur  ex  sociis,*'  means 
something  more  than  the  mere  non-payment  of,  than  the  mere 
non-production  of  the  ^money ;  it  means  being  misapplied  ;  in  the  [  *462  ] 
case  of  a  trust  it  means  something  more  than  the  mere  non-pay- 
ment, but  noscitur  ex  sociis.  "  Misapplied,"  the  word  coupled  with 
it,  shows  clearly  what  is  meant  by  it ;  it  is  "  withheld  "  in  that 
kind  of  way  to  which  "  misapplied  "  is  a  stronger  expression,  but 
is  also  applicable. 

I  entirely  agree,  therefore,  that  this  is  a  case  in  which  there 
must  be  a  total  reversal.  It  does  not  appear  to  me  that  the  Court 
below  has  paid  sufficient  attention  to  the  law  or  to  the  facts  of  this 
case,  to  the  pleadings,  to  the  evidence,  or  to  the  Act  of  Parliament. 
The  consequence  of  want  of  attention  always  is  error,  error  more 
or  less  to  be  lamented,  when  it  gives  rise  to  great  hardship; 
because,  although  Mr.  Archbold  is  to  be  recouped  whatever  costs 
he  may  have  paid  under  the  erroneous  decree,  he  is  brought  here 
with  charges  against  his  character, — charges,  it  is  true,  no  sooner 
made  than  abandoned ;  but  he  is  brought  here  to  defend  himself 
upon  the  whole  matter,  to  challenge  the  judgment  given  against 
him  in  the  Court  below,  and  he  comes  here  at  his  own  cost ;  for 
although  we  reverse  the  judgment  of  the  Court  below,  and  he,  of 
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abchbold     course,  is  not  to  pay  the  costs  incurred  below,  jet  the  rules  of  this 

The  Com  MIS.  House,  as  to  costs  upon  a  reversal,  are  not  like  the  rules  of  other 

CHARmBLB   Courts  of  Appeal,  as  in  the  Privy  Council  and  the  Ecclesiastical 

Bequests     Courts.     In  this  Court  we  never  give  the  costs  to  the  party  who 
FOR  Ireland.  .  s^      j 

challenges  the  decree,  as  against  the  party  who  defends  the  decree; 

or  on  a  writ  of  error,  we  never  give  the  plaintiff  in  error  his  costs 

as  against  the  defendant  who  has  obtained  the  judgment  of  the 

Court  below.     Therefore  it  is  very  much  to  be  lamented  that  this 

[  *463  ]      miscarriage  of  *the  law  and  the  facts  of  the  case,  should  have 

given  rise  to  the  hardship  under  which  the  appellant  leaves  this 

Court,  in  having  its  judgment  completely  on  every  point  in  his 

favour,  and  yet  being  saddled  with  the  expense  of  setting  the 

erroneous  judgment  right. 

Lord  Campbell  : 

I  am  also  of  opinion  that  the  decree  ought  to  be  reversed.  I 
must  confess  that  I  had  thought  this  Act,  appointing  these  Charity 
Commissioners,  had  conferred  much  larger  powers  upon  them. 
What  we  have  to  do  is  to  look  at  the  Act,  and  there  I  do  find  that 
the  powers  of  the  Commissioners  are  very  limited ;  for  instead  of 
having  powers  conferred  upon  them  co-extensive  with  those  of  the 
Attorney-Oeneraly  I  find  that  the  only  power  that  they  have  of 
suing,  is  "  for  the  recovery  of  every  charitable  donation,  devise,  or 
bequest,  intended  to  be  applied  in  Ireland,  which  shall  be  withheld, 
concealed  or  misapplied."  Then  the  words  which  next  follow,  with 
respect  to  what  the  Commissioners  have  to  do,  remove  all  doubt,  if 
there  had  been  any,  as  to  what  their  powers  are,  because  they  are 
''  to  apply  the  same  (that  is,  the  money  which  they  are  seeking  to 
recover)  when  recovered,  to  charitable  and  pious  uses."  Therefore 
the  right  of  suing  is  confined  to  sums  of  money  which  they  are  to 
receive.  Consequently,  as  it  appears  to  me,  it  is  quite  clear  that 
this  bill,  so  far  as  it  seeks  the  removal  of  the  trustee,  is  not 
authorized  by  the  Act  of  Parliament,  and  that  that  part  of  the  decree 
which  removes  the  appellant  from  being  trustee,  and  appoints  a 
new  trustee,  cannot  possibly  be  sustained.  It  is  unnecessary  there- 
fore to  enter  at  all  into  the  evidence  as  to  whether  those  charges 
are  supported,  although,  if  I  did  so,  I  should  concur  with  the  obser- 
vations made  by  my  noble  and  learned  friend  on  the  woolsack,  that 
they  are  not. 
[  464  ]  The  other  point  relates  to  the  sum  of  884Z.  98.  9d.    Now,  so 

far  as  that  goes,  it  must  be  clearly  competent  to  the  Commissioners 
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to  institute  this  proceeding,  becanse  this  was  a  sum  of  money,  which,     Abchbolo 
if  they  had  recovered  it,  then  they  would  have  applied  ;  and  so  far  thb  Oommis- 
as  that  goes,  there  was  jurisdiction  to  entertain  the  bill  which  they  CHARirAB 'b 
filed.    When  we  look  at  the  evidence,  I  think  the  Lord  Chancellor     Bequests 

.    ,  ,       .  ,  ,  FOIllBBLAND. 

of  Ireland  has  come  to  a  right  conclusion  upon  that,  because 
having  weighed  that  evidence,  he  comes  to  the  conclusion  that  there 
has  been  no  improper  withholding  of  the  money.  He  says  there  has 
been  no  improper  delay  in  establishing  the  charity,  and  as  far  as 
that  goes,  there  is  no  imputation  whatever  upon  the  conduct  of  the 
appellant.  In  the  course  of  Mr,  BetheWs  reply,  it  seemed  to  me, 
from  what  was  thrown  out,  that  this  part  of  the  decree  was  merely 
consequential  upon  the  other  part  of  it,  by  which  Mr.  Archbold  was 
removed  from  being  trustee.  For  if  the  Lord  Chancellor  of 
Ireland  had  not  thought  that  he  was  to  be  removed  from  the  office 
of  trustee,  I  think  there  could  have  been  no  decree  for  payment  of 
this  money.  It  seems  to  me  therefore,  that  the  12th  sect,  of 
the  Act  gives  to  the  Commissioners  of  Charitable  Donations  and 
Bequests  for  Ireland  the  power  to  sue  when  money  has  been  with- 
held, but  that  is  when  it  has  been  improperly  withheld, — retained 
after  it  ought  to  have  been  paid  over  and  accounted  for, — and  that 
the  Lord  Chancellor  of  Ireland  has  come  to  a  right  conclusion 
upon  this,  that  there  was  no  improper  withholding. 

I  concur  in  the  motion  that  has  been  made  by  my  noble  and 
learned  friend  on  the  woolsack,  that  the  decree  should  be  entirely 
reversed,  and  that  the  bill  should  be  dismissed,  with  costs. 

The  decree  was  accordingly  reversed,  and  the  bill  ordered  to  be 
dismissed,  with  costs. 


WILLIAM   SMITH  O'BRIEN   v.   THE  QUEEN.  i849. 

(2  H.L.C.  465-496.)  AfayJO^U. 

An  allegation  upon  a  record  that  three  Judges  executed  a  commission  in         L  ^^^  3 
relation  to  the  trials  of  prisoners,  to  try  whom  that  commission  was  issued, 
is  au  afiBrmative  allegation  of  their  authority  to  perform  that  duty,  and  is 
not  rendered  uncertain  by  a  subsequent  statement  that  the  commission  was 
directed  to  them  and  others. 

An  indictment,  charging  a  prisoner  in  Ireland  with  compassing,  &c., 
to  excite  insurrection  there,  and  to  levy  war,  and  to  put  the  Queen  to 
death,  and  charging  as  overt  acts  assembling  with  others,  armed  with 
weapons  to  excite  insurrection  and  to  levy  war,  is  not  an  indictment 
founded  on  the  57  Geo.  III.  c.  6.  Such  prisoner,  therefore,  is  not  entitled, 
under  section  4  of  that  Act,  to  the  benefit  of  the  statutes  7  &  8  Will.  III. 
c.  3,  and  7  Anne,  c.  21,  and  consequently  is  not  entitled  to  a  copy  of  the 
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indictment,  and  to  a  list  of  witnesses,  to  be  delivered  ten  days  before 
the  trial. 

The  4th  sect,  of  the  57  Geo.  m.  c.  6,  extends  only  to  treasons  made  or 
declared  by  that  statute. 

Quctre,  whether  the  objection  for  the  want  of  such  copy  and  list  is  to  be 
raised  by  plea  on  arraignment. 

The  36  Geo.  m.  c.  7,  having  been  passed  before  the  Union,  did  not  bind 
Ix-eland.  The  57  Geo.  m.  c.  6,  s.  ] ,  made  perpetual  the  provisions  of  the 
36  Qteo,  m.,  but  did  not  extend  the  provisions  of  that  statute  to  Ireland. 

The  only  effect  of  the  11  &  12  Vict.  c.  12,  was  to  extend  to  Ireland  certain 
of  the  provisions  of  the  36  Geo.  HE.,  made  perpetual  by  the  57  Qteo,  HI.,  but 
not  to  extend  thither  the  provisions  of  the  4th  section  of  the  last-mentioned 
Act,  which  was  limited  to  treasons  made  or  declared  by  that  Act. 

The  offence  of  levying  war  against  the  King,  declared  by  the  25  Edw.  UL 
stat.  5,  c.  2,  is  high  treason  in  Ireland  by  tiie  effect  of  the  Irish  statute 
10  Hen.  VII.  c.  22,  commonly  called  Poyning's  Act,  by  which  acts  which 
were  treason  in  England  under  the  statute  of  Edw.  HE.,  were  made  treason 
in  Ireland. 

An  allocwtus,  whether  '*  the  justices  and  Commissioners  ought  not  on  the 
premises  and  verdict  aforesaid  to  proceed  to  judgment "  against  the  prisoner, 
is  sufficient.  The  form  **  judgment  of  death,"  or  **  judgment  to  die,*'  is 
surplusage. 

[Thb  report  of  this  case  being  purely  of  criminal  law,  is  outside 
the  ordinary  scope  of  the  Bevised  Beports  (see  1  B.  B.  Fref.  x).] 
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BUENE8   V.  PENNELL  and  Others. 

(2  H.  L.  0.  497—533 ;  8.  0.  13  Jur.  897.) 

Two  actions  were  brought  in  Scotland,  both  arising  out  of  the  same 
cause.  They  were  conjoined.  The  Lord  Ordinary  pronounced  a  judg- 
ment, which,  in  point  of  form,  applied  to  one  only,  but  which,  in  substance, 
affected  both.  His  judgment  was  appealed  against  to  the  Court  of  Session, 
which  made  a  decree,  disposing,  in  form  as  well  as  substance,  of  both 
actions :  Held,  that  a  decree,  so  made,  was  correct. 

By  the  deed  of  co-partnership  of  a  Joint  Stock  Company,  certain  forms 
were  to  be  observed  by  any  transferee  of  shares,  before  he  could  become  a 
member  of  the  Company.  A.  purchased  shares,  and  executed  some  of  the 
acts  required  to  constitute  him  a  member  of  the  Company ;  but  left  one  of 
these  acts  unexecuted :  Held,  that  the  execution  of  these  acts  was  a  duty 
cast  on  the  purchaser  for  the  benefit  of  the  Company,  and  that  his  non- 
execution  of  one  of  them  did  not  enable  him,  as  respected  the  Company, 
to  retire  from  his  contract. 

A  Joint  Stock  Marine  Insurance  Company  had  declared  dividends,  which, 
as  it  afterwards  appeared,  were  not  wan-anted  by  the  real  condition  of  the 
Company.  The  law-agent  of  the  Company,  who  was  also  a  member  of  it, 
when  applied  to  for  information,  mentioned  these  dividends  as  proofs  of 
the  flourishing  state  of  the  Company.  The  person  to  whom  he  so  mentioned 
them  became  afterwards  a  purchaser  of  shares : 

Held,  that  he  could  not  relieve  himself  from  his  contract  on  account  of 
these  representations. 

Held,  also,  that  the  law-agent  of  the  Company  was  not  its  agent  to  bind 
it  in  such  matters ;  nor  could  he  bind  it  as  a  partner,  for  a  Joint  Stock 
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Company  is  not,  like  an  ordinary  partnership,  bound  by  the  acts  of  any       Bubnbs 
individual  member  of  it  v. 

If  the  directors  of  a  Company  agree  to  publish  false  statements  of  the      ^^ennkll. 
affairs  of  the  Company,  under  such  circumstances  as  show  a  fraudulent 
intent  to  deceive,  they  are  not  only  civilly  liable  to  those  whom  they  have 
deceived  and  injured,  but  may  be  criminally  prosecuted,  and  punished  (1). 

The  appellant  in  this  case  had  been  sued  by  the  representative 
of  the  Forth  Marine  Insurance  Company,  *  (which,  by  a  private  [  *^98  ] 
Act,  5  &  6  Vict.  c.  99,  was  allowed  to  sue  and  be  saed  by  its  ofiScer), 
for  calls  due  to  that  Company,  and  he  had  himself  instituted  a  suit 
against  the  representatives  of  that  Company  for  the  reduction  or 
cancellation  of  a  transfer  of  shares  in  the  Company,  which  had 
been  made  to  and  signed  by  him  in  December,  1842.  The  Lord 
Ordinary  had  conjoined  the  actions,  which  thereafter  came  to  be 
treated  as  one.     The  facts  of  the  case  were  these  : 

In  the  year  1839  some  persons  formed  themselves  into  a  joint 
Stock  Company,  called  the  Forth  Marine  Insurance  Company,  for 
the  purpose  of  carrying  on  the  business  of  marine  insurance.  It  was 
not  incorporated,  but  was  represented  by  a  registered  officer.  By  the 
contract  under  which  the  Company  was  formed  the  capital  stock 
was  to  be  100,000/.,  divided  into  4,000  shares  of  25/.  each  ;  and  the 
shareholders  became  bound  to  contribute  the  amount  of  their 
respective  shares  as  follows,  viz.  ten  per  cent,  on  the  amount,  or 
10,000/.  in  all,  at  the  commencement  of  the  business,  and  all  the 
remaining  90,000/.,  or  22/.  lOs.  of  each  share,  were  to  be  left  in 
the  hands  of  the  shareholders  themselves  in  the  mean  time,  until 
the  business  of  the  Company  should  require  its  capital  to  be  paid 
up.  They  were  to  pay  that  sum  at  such  periods,  and  by  such 
instalments,  as  the  directors  for  the  time  should  appoint.  The 
shareholders  were  to  have  the  right  to  the  profits,  and  be  liable 
for  the  losses,  and  in  relief  to  each  other  in  proportion  to  their 
respective  shares,  and  no  person  was  to  hold  more  than  100  shares. 

After  the  expiration  of  the  first  }'ear,  the  shareholders  were  to  be 
at  liberty  to  transfer  and  dispose  of  their  shares,  if  the  purchasers 
or  assignees  should  be  approved  *of  by  the  directors  (2).     Every       [  ♦499  ] 

(1)  Peek  V.  Qurney  (1871)  L.  R.  13  twelve  months  from  the  said  day 
Eq.  p.  113  (afPd.  L.  B.  6  H.  L.  377;  of  ,  being  the  period  of  the 
43  L.  J.  Oh.  19).  commencement  of  this  contract  of  co- 

(2)  By  the  fifteenth  article  of  the  partnery,  but  that  immediately  there- 
Company's  settlement-deed  it  was  de-  after  they  shall  be  at  liberty  to  do  so, 
clared,  that  the  partners  shall  not  be  and  that  either  gratuitously  or  for  an 
at  liberty  to  transfer  and  dispose  of  the  onerous  consideration  inter  vivos  or 
whole  or  any  number  of  the  shares  mortis  causa.  But  declaring  always, 
held    by  them   until   the    expiry  of  that  in  the  case  of  a  sale  or  a  conveyance 
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BuRNBs  shareholder  who  disposed  of  his  share  of  (he  Company's  stock,  was  to 
Pknnkll.  ^^  entitled  to  relief  from  the  others  of  the  whole  debts  owing  by  the 
Company,  and  all  obligations  granted  for  the  same  ;  and  no  person 
coming  to  the  right  of  said  shares  formerly  belonging  to  such  share- 
holder ceasing  to  have  right,  should  have  any  claim  against  the  others 
for  relief  from  the  debts  and  obligations  contracted  by  the  Company, 
even  although  contracted  previous  to  his  becoming  a  shareholder, 
[•500  J  but  he  should  *take  the  precise  place  of  his  predecessor,  and 
become  subject  to  all  the  obligations  incumbent  on  him. 

There  was  to  be  an  annual  general  meeting  of  the  shareholders 
on  the  third  Tuesday  in  June,  when  the  annual  election  of  ordinary 
and  extraordinary  directors  was  to  take  place,  and  an  annual 
abstract  or  statement  of  the  Company's  affairs  was  to  be  laid  before 
the  shareholders.  Special  general  meetings  were  to  be  called  at 
other  times.  The  business  of  the  Company  was  to  be  carried  on 
under  the  direction  and  superintendance  of  nine  ordinary  directors, 
who  might  be  elected  by  the  shareholders  at  their  annual  meetings, 
from  among  themselves ;  each  director  was  required  to  possess  at 
least  twenty-five  shares  of  the  stock  of  the  Company.  Twenty 
extraordinary  directors  were  likewise  to  be  annually  elected  at  the 
general  meeting  of  the  Company;  and  there  was  to  be  a  body  of 

[ 'SOO,  «.  ]  inter  vivos,  whether  for  an  onerous  or  either  of  them,  and  *that  whether  by 
consideration  or  gratuitously,  such  sale  the  partner  himself  or  by  the  directors 
or  conveyance  shall  in  no  case  be  of  the  Company,  the  assignation  or  con- 
valid  towards  making  the  purchaser  veyance  thereof,  or  other  deed  of  tran»- 
or  assignee  a  partner  of  the  Company,  f erence  whatsoever,  or  an  extract  from 
unless  he  shall  be  approved  of  by  the  a  pro})er  record,  shall  be  produced  to 
directors,  and  a  minute  to  that  effect  the  directors,  and  entered  in  a  book  to 
entered  in  the  sederunt-book.  And  be  kept  for  the  purpose  ;  and  such 
declaring  further,  that  the  directors  pui'chaser,  &c.  shall  become  subject 
shall  be  entitled  to  consider  the  shares  to,  and  be  bound  to  observe,  the  whole 
so  attempted  to  be  so  sold  or  assigned,  articles  and  conditions  of  this  contract, 
and  the  purchaser  or  assignee  not  as  well  as  all  the  regulations  of  the 
approved  of,  as  still  belonging  to  the  Company,  made  or  to  be  made  in 
former  proprietor  thereof.  virtue  of  powers  herein  contained  ; 
The  sixteenth  article  gave  the  form  and  a  minute  to  that  effect  shall  be 
of  the  transfer,  by  which  the  purchaser  engrossed  in  the  Company's  books, 
agreed  to  accept  the  stock,  and  to  and  regularly  subscribed  by  such  pur- 
become  a  partner  in  the  said  Company,  chaser,  assignees,  heir,  or  executor 
and,  as  such,  to  fulfil  &c,  the  condi-  foresaid,  either  pei-sonally  under  his 
tions  contained  in  the  Company's  deed  own  hand,  or  by  an  attorney  duly 
of  copartnery,  and  the  bye-laws  made  authorized  to  act  for  him ;  and  no 
in  virtue  thereof.  purchaser,  assignee,  heir,  or  executor, 
The  seventeenth  article  declared,  that  shall  be  deemed  or  entitled  to  exercise 
where  the  shareorshares  of  any  partner  any  of  the  rights  of  a  partner  until 
are  regularly  transferred  or  conveyed,  every  one  of  these  requisites  shall 
in  terms  uf  the  articles  before  written,  have  been  complied  with. 
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tniBteeSy  of  five  in  number,  so  long  as  the  Company  should  not  be      burkbs 
incorporated.  Pbnkell. 

The  books  were  to  be  annually  balanced  on  the  81st  of  May,  and  [  50i  ] 
a  balance-sheet  made  out,  examined,  docqueted,  and  signed  by  a 
quorum  of  the  directors  and  manager,  and  laid  on  the  table  at  the 
annual  meetings  in  June,  for  the  inspection  of  the  shareholders, 
and  the  substance  thereof  was  then  to  be  read  or  stated  by  the 
chairman.  It  was  declared  to  be  in  the  power  of  each  meeting  of 
the  shareholders,  if  they  should  think  fit,  to  appoint  a  private 
committee,  consisting  of  three  of  their  number,  holding  at  least 
twenty-five  shares  each  of  the  Company's  stock,  for  auditing  and 
reporting  upon  such  yearly  states  at  a  future  general  meeting,  to 
be  called  for  the  purpose.  That  there  should  be  no  division  of 
profits  at  the  end  of  the  first  year ;  but  that  the  clear  interest  and 
profits  of  every  succeeding  year,  as  these  should  appear  at  the  time 
of  each  balance,  after  deducting  fifty  per  cent,  of  the  guarantie 
fund,  should  be  divided  rateably  among  the  shareholders ;  and  that 
in  striking  the  amount  of  the  clear  interest  and  profits  for  division, 
the  directors  should  take  into  their  consideration  the  extent  of  risks 
then  pending,  and  deduct  from  the  said  interests  and  profits  such  a 
proportion  thereof  as  they  should  deem  it  prudent  and  requisite  to 
set  aside  on  account  of  the  then  pending  risks. 

The  directors  established  agencies  in  Greenock,  Glasgow,  Dublin, 
London,  and  Dundee ;  and  insurances  to  a  very  large  amount  were 
efiTected  at  their  dijQferent  places  of  business. 

At  the  second  annual  general  meeting,  in  June,  1841,  it  appeared 
that  the  total  amount  of  premiums  for  the  preceding  year  amounted 
to  198,086L  8s.  9cZ.,  and  the  amount  of  losses,  averages,  and  other 
charges,  to  111,962Z.  12«.  7d.,  leaving  86,073Z.  16«.  2d.  to  cover 
^unsettled  losses  and  pending  risks.  On  the  footing  that  this  [  *602  ] 
surplus  was  much  more  than  sufficient  to  meet  the  probable  future 
loss,  the  meeting,  after  setting  aside  1,5002.  as  a  guarantie  fund,  in 
terms  of  the  deed  of  settlement,  agreed  that  1,500Z.  more,  being 
fifteen  per  cent,  on  the  10,000L  of  the  stock  which  had  been 
advanced,  should  be  divided  in  the  name  of  profits.  It  was  at  the 
same  meeting  resolved,  that  the  balance  of  the  Company's  business, 
to  be  reported  at  the  meeting  in  June,  1842,  should  be  confined  to 
the  business  transacted  between  1st  June  and  81st  December,  1841. 
Tlie  object  of  this  was  to  leave  a  space  of  five  months,  to  exhaust, 
in  some  measure,  the  outstanding  risks,  so  that  a  more  certain 
estimate  might  be  formed  of  the  profit  and  loss. 
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BuRKBs  During  the  course  of  the  next  year,  it  appeared  that,  in  conse- 

pbnnell.  quence  of  the  storms,  of  unprecedented  frequency  and  violence, 
which  occurred  in  1841  and  1842,  and  the  many  frauds  perpetrated, 
there  would  be  a  loss  on  the  Company's  underwriting  for  the  two 
first  years.  This  was  reported  to  the  general  meeting  held  in  June, 
1842.  Out  of  the  6,0002.  which  were  estimated  as  the  clear  profits 
on  the  seven  months'  underwriting  from  31st  May  to  81st  December, 
1841,  the  meeting  resolved  to  divide  700i.,  being  seven  per  cent,  on 
the  10,000Z.  of  stock  which  had  been  advanced ;  and  a  like  sum  of 
7002.  was  set  aside  as  a  guarantie  fund. 

The  directors,  on  26th  July,  1842,  made  a  call  for  another 
instalment  of  ten  per  cent,  on  their  subscribed  capital,  or  of 
22.  IQs.  per  share. 

David  M'Eenzie,  who  was  a  clerk  of  the  appellant,  Mr.  Burnes,  was 
a  shareholder  in  the  Company,  to  the  amount  of  fifty  shares  thereof. 
He  failed  to  pay  the  call  which  was  made  on  him  for  the  second 
[  *503  ]  instalment,  ^excepting  a  small  sum  of  72.  Is.  8d.,  and  he  asked  for 
indulgence  as  to  the  rest.  This  was  conceded ;  but  after  some  delay, 
the  directors  instructed  the  law-agent  of  the  Company,  Mr.  John 
Gilmour,  to  prosecute  him  for  payment.  Gilmour,  on  the  5th 
November,  1842,  wrote  to  M'Kenzie,  who  on  the  8th  of  the  same 
month,  stated,  that  he  had  communicated  the  demand  to  the 
appellant,  whose  clerk  he  was,  and  who  was  to  be  in  Edinburgh 
on  the  13th  or  14th  of  that  month,  and  would  call  on  Gilmour  as 
to  the  arrangement  of  the  matter. 

The  appellant  alleged  that  he  saw  Gilmour,  who  was  a  share- 
holder in  the  Company  and  likewise  its  law-agent,  in  order  to 
obtain  from  him  information  as  to  the  state  of  the  Company's 
affairs ;  that  Gilmour  laid  before  him  the  balance-sheets  and  other 
documents,  which  professed  to  represent  accurately  the  progress 
and  success  of  the  Company,  and  stated  to  the  appellant  that  the 
affairs  of  the  Company  were  flourishing,  and  that  their  stock  was 
a  valuable  commodity ;  and  that,  mainly  trusting  to  these  repre- 
sentations, and  relying  upon  the  notorious  fact,  then  pressed  upon 
him,  that  large  dividends  had  been  made  (but  which  he  now 
averred  to  have  been  fraudulently  made)  the  appellant  was  induced, 
in  November,  1842,  to  take  a  transfer  to  M'Eenzie's  stock.  He  was 
informed,  however,  that  the  directors  would  not  sanction  the 
transaction  unless  the  defender  paid  up  M'Kenzie's  arrear  out  of 
the  price.  The  transfer  was  executed  on  the  2nd  of  December, 
but  the  defender  had  never  signed  the  minute  in  the  Company's  books, 
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provided  by  article  17th.    It  appeared,  however,  that  he  had  paid  up      Burnes 
the  residue  of  the  call  for  the  second  instalment,  with  interest  thereon,     pekmell. 
and  was  enrolled  as  a  shareholder  in  the  books  of  the  Company. 

The  series  of  unusual  storms  and  disasters  at  sea,  already  [  504  ] 
referred  to,  continued  in  the  year  1842;  and  claims  of  very 
unexpected  and  unusual  number  and  magnitude  came  suddenly 
upon  the  Forth  Marine  Insurance  Company.  The  directors  were 
not  prepared  with  realized  funds  to  meet  all  these  claims ;  and,  on 
the  19th  December,  1842,  they  made  a  call  on  the  shareholders 
for  a  payment  of  a  third  instalment  of  the  shares  in  the  Company's 
stock.  The  sum  so  called  for  was  twenty  per  cent.,  or  51.  per  share, 
payable  by  two  equal  instalments,  on  the  1st  of  March  and  the 
Ist  of  May,  1848. 

The  accounts  of  disastrous  losses,  and  consequent  claims  on  the 
Company,  still  continued  to  increase;  and  at  the  fourth  annual 
general  meeting  of  the  shareholders,  held  on  20th  June,  1843, 
they  unanimously  approved  of  the  account  and  balance-sheet  and 
reports  submitted  to  them;  and,  in  obedience  to  this  resolution, 
the  additional  call  was  made,  on  22nd  June,  1848,  for  the  remaining 
15Z.  per  share  of  the  capital  stock  of  the  Company,  which  had  still 
been  left  in  their  hands. 

The  appellant  had  not  paid  either  of  these  calls,  and  a  suit  was 
instituted  against  him  in  the  name  of  George  Thomson,  as  the 
manager  and  representative  of  the  Company,  on  behalf  of  the 
Compaay. 

The  appellant,  in  the  action  brought  against  him,  pleaded  that 
the  forms  required  for  constituting  him  a  partner  had  never  been 
completed ;  that  the  sale  and  transfer  were  vitiated  by  fraudulent 
misrepresentation  on  the  part  of  the  directors  of  the  Company, 
their  office-bearers,  and  law-agent.  In  the  ^action  brought  by  him 
against  the  Company,  he  relied,  on  similar  grounds,  to  have  the 
sale  and  transfer  reduced  and  *set  aside ;  to  have  it  declared  that  [  *^^  ] 
he  was  not  a  shareholder ;  and  to  have  a  return  of  the  sums  which 
he  had  paid. 

The  respondents  put  in,  among  others,  pleas  in  law  in  the 
following  terms. 

1.  On  the  2nd  July,  1845,  a  Jiat  in  bankruptcy  was  issued  in 
England  against  the  Forth  Marine  Insurance  Company,  upon  which 
adjudication  by  the  Court  of  Bankruptcy  followed  on  the  5th  of 
July ;  and  William  Fennell  was  appointed  official  assignee,  and  the 
process  was  then  continued  in  his  name. 
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Burkes  2.  The  allegations  upon  which  Mr.  Bumes'  defences  against  the 

Pemnbll.     action  for  the  payment  of  the  calls  are  founded,  besides  being  at 

variance  with  the  truth,  are  not  relevant  in  law  to  protect  the  defender 

from  a  demand  by  the  Company  to  pay  up  the  proportion  of  the 

stock  corresponding  to  the  shares  of  the  Company  held  by  him. 

8.  The  allegations  upon  which  Mr.  Burnes'  challenge  of  the 
transfer  are  founded,  besides  being  incorrect  in  point  of  fact,  are 
not  relevant  in  law  to  support  such  a  challenge. 

4.  The  defender  is  barred  from  urging  these  defences  and  that 
challenge,  in  respect  that  by  obtaining  himself  enrolled  as  a 
partner  of  the  Company,  upon  a  transfer  from  M'Kenzie  in  his 
favour,  and  by  continuing  to  hold  that  position,  he  has  prevented 
the  Company  from  compelling  M'Eenzie  himself  to  pay  up  the 
proportions  of  the  capital  due  upon  the  shares  so  transferred. 

On  8rd  July,  1847,  the  Lobd  Ordinary  pronounced  the  following 
interlocutor:  Having  heard  parties  procurators  in  the  conjoined 
actions,  in  which  the  assignees  on  the  bankrupt  estate  of  the  Forth 
[  *506  ]  Marine  Insurance  ^Company,  the  original  defenders  in  the  action 
of  reduction  and  declarator,  and  the  pursuers  of  the  action  for 
payment,  have  been  sisted  as  parties,  finds  that  the  statements 
made  in  the  record  by  Adam  Burnes  are  relevant  to  support  the 
reductive  conclusions  thereof,  and  therefore  repels  the  defences  for 
the  Forth  Marine  Insurance  Company,  and  the  third  plea  in  law 
for  the  Company,  in  so  far  as  it  is  in  said  plea  maintained  that 
the  allegations  upon  which  the  said  Adam  Burnes  founds,  in 
support  of  his  challenge  of  the  writ  or  writs  called  for  to  be 
set  aside,  even  if  true,  are  not  relevant  in  law  to  support  such 
challenge. 

The  respondents  presented  a  reclaiming  note  to  the  Lords  of  the 
First  Division  of  the  Court  of  Session,  **  praying  their  Lordships  to 
recal  or  alter  the  interlocutor  submitted  to  review,  and,  in  the 
reduction  and  declarator,  to  sustain  the  defences  for  the  Forth 
Marine  Insurance  Company,  and  the  third  plea  in  law  annexed  to 
the  revised  and  amended  condescendence  for  the  Company,  and  to 
assoilzie  the  said  Company  from  the  conclusions  of  the  said  action 
of  reduction  and  declarator ;  and,  in  the  action  at  the  said  Com- 
pany's instance,  to  decern  in  terms  of  the  conclusion  of  the  libel, 
with  expenses  in  both  actions." 

The  Lords  of  the  First  Division  unanimously  pronounced  judg- 
ment, "that,  in  the  month  of  November,  1842,  Adam  Bumes, 
defender  in  the  ordinary  action,  and  pursuer  in  the  reduction. 
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became  a  partner  in  the  Forth  Marine  Insurance  Company  to  the      Bubkes 
extent  of  fifty  shares  of  the  capital  stock  thereof :  find  that  there     penm'ell. 
are  no  averments  on  record  relevant  to  set  aside  the  transaction  by 
which  the  said  Adam  Barnes  became  a  partner  as  aforesaid ;  or  to 
liberate  him  from  the  obligations  and  liabilities  thereby  undertaken 
by  bim  to  the  *extent  of  fifty  shares  as  aforesaid :  therefore,  in  the       [  *so7  ] 
reduction  repel  the  reasons  of  reduction,  sustain  the  defences,  and 
decern ;  and  in  the  action  at  the  instance  of  the  manager  of  tbe 
Forth  Marine  Insurance  Company,  now  insisted  in  by  the  official 
and  creditors'  assignees  of  the  bankrupt  estate  of  the  said  Com- 
pany, repel  the  defences  stated  by  the  said  Adam  Burnes,  and 
decern  in  terms  of  the  libel." 

The  appeal  was  brought  against  this  judgment  of  the  Lords  of 
the  First  Division. 

The  Attomey-Qeneral  and  Mr.  Anderson  for  the  appellant: 

There  has  been  a  mistake  committed  here  by  the  Lords  of  the 
First  Division,  and  the  case  must  be  remitted.  They  have  exceeded 
their  jurisdiction.  The  appeal  from  the  Lord  Ordinary  was  made 
in  respect  of  his  decision  in  one  of  the  two  conjoined  actions — that 
of  the  suit  for  reduction ;  their  decision  is  on  both.  He  did  not 
decide  the  action  itself,  but  merely  put  the  parties  in  a  position  to 
have  the  disputed  facts  ascertained  by  appeal  to  a  jury — in  the 
judgment  on  the  appeal  the  actions  themselves  are  decided.  In 
this  respect  alone  the  judgment  of  the  Court  below  is  erroneous, 
and  cannot  be  sustained. 

But  assuming  that  objection  not  to  be  fatal  to  the  judgment, 
then  it  is  submitted  that  the  judgment  itself  is  wrong  in  point  of 
law.  The  appellant  here  was  not  a  partner  in  this  Company. 
According  to  the  17th  article  of  the  partnership  deed  of  1839,  he 
could  not  completely  become  so  till  he  had  performed  certain  acts, 
one  of  which  is  subscribing  a  minute  in  the  Company's  *book8,  [  *508  ] 
an  act  which  it  is  not  pretended  he  ever  performed.  This  objection 
could  not  be  taken  by  him  in  the  action  of  reduction,  for  that  action 
assumes  an  existing  partnership ;  but  in  the  action  brought  against 
him  by  the  officers  of  the  Company,  he  is  entitled  to  take  it.  In 
that  action  he  may  lawfully  say  that  he  is  not  a  partner  according 
to  the  terms  of  the  deed  :  Preston  v.  The  Grand  Collier  Dock  Com- 
P^^^y  (0»  where  it  was  held  that  a  transfer  of  shares,  not  made 
according  to  the  specified  form    of  conveyance,  was  void.    Here 

(1)  2  Bail.  Cos.  33d. 
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BuRNKs      the  specified  form  had  not  been  complied  with,  and  the  appellant 
pbnnell.     was  therefore  free  from  all  liability  in  respect  of  such  transfer. 

Then,  as  to  the  false  representations  which,  he  insists,  relieve 
him  from  any  liability  on  shares  purchstsed  by  him,  in  consequence 
of  such  representations  being  made.  These  false  representations 
were  made  by  Mr.  Gilmour,  who  was  not  only  the  agent  of  the 
Company,  but  was,  besides,  a  partner  in  it,  and  whose  acts  there- 
fore affect  the  Company  in  his  double  character  of  agent  and 
co-partner.  The  principle  applicable  to  contracts,  made  in  conse- 
quence of  such  representations,  seems  to  have  been  properly 
laid  down  in  the  judgment  of  Lord  Fullbrton,  who  said  (i), 
''  If  any  body  of  men,  aware  of  the  extent  of  their  own  liabilities, 
contrive  by  fraudulent  misrepresentation  or  concealment  of  their 
true  situation,  to  beguile  another  party  into  the  association,  to  his 
loss  and  their  gain,  I  see  no  reason  why  he  should  not  be  entitled 
to  the  ordinary  legal  remedies  for  obtaining  the  reduction  of  the 
[  *509  ]  transaction,  at  least  as  between  him  and  the  other  'individual 
partners."  This  principle  seems  to  have  been  forgotten  in  the 
decision  of  this  case,  but  it  is  conclusive  in  favour  of  the  appellant. 
It  is  a  principle  well  warranted  by  the  authorities,  English  as 
well  as  Scotch.  In  Seldon  v.  Connell  (2)  the  point  was  incidentally 
decided,  though  the  case  itself  was  determined  on  the  form  of  the 
proceeding  there,  which  was  held  to  be  erroneous,  the  suit  being 
brought  against  the  public  officer  of  the  Company,  who  was  not  the 
proper  party  to  be  made  a  defendant.  But  in  Stainbank  v. 
Fernley  (8)  it  was  distinctly  raised  and  decided.  There  the  directors 
of  a  Joint  Stock  Company,  in  order  to  sell  their  shares  to  advan- 
tage, represented  in  their  reports,  and  by  their  agents,  that  the 
affairs  of  the  Company  were  in  a  very  prosperous  state,  and 
declared  large  dividends,  at  a  time  when  those  affairs  were  greatly 
embarrassed. 

(Lord  Campbell:  Such  conduct  on  the  part  of  directors  of  a 
Company  might  subject  them  to  criminal  responsibility.) 

A  person  who  had  been  induced  by  these  means  to  purchase  shares 
of  one  of  the  directors  was  held  entitled  to  maintain  a  bill  against 
him  for  repayment  of  the  purchase-money.  There,  no  doubt,  the 
defendant  was  a  party  directly  benefitted  by  the  misrepresentation. 
But  it  is  not  necessary   that   that   circumstance  should  exist,  in 

(1)  20  Soo.  Jurist,  241.  (3)  41  B.  E.  313  (9  Sim.  556). 

(2)  10  Sim.  58. 
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order  to  give  the   party  injured   his  remedy  by  relief  from  the      Bubneb 
contract.  PbnSbll. 

All  the  parties  here  are  members  of  a  partnership;  and  no 
members  of  a  partnership  can  take  advantage  of  fraudulent 
representations  made  by  others  of  the  same  body.  Interests 
obtained  through  the  fraud  of  ^another  person  cannot  be  main-  [  *sio  ] 
tained  (i).  The  fraudulent  representations  need  not  be  made  to  the 
party  himself.  If  they  are  made  to  the  public,  and  any  one  party 
is  deceived  by  them,  he  will  be  relieved  from  his  contract,  on  proof 
of  the  misrepresentation. 

(LoBD  Campbell  :  But  was  Gilmour  an  agent  of  the  Company  to 
make  this  representation  ?) 

He  was  so ;  he  was  at  once  the  agent  and  the  partner  of  the  Com- 
pany, and   the  Company  is   bound  by  his  acts.    In  Comfoot  v. 
Fowke  (2)  the  principal  would  have  been  bound,  but  that  there  was 
no  evidence  to  show  that  the  agent  knew  the  representation  to  be 
false.     The  case  of  FuUtr  v.  Wilson  (a)  carries  the  rule  further,  and 
makes  the  principal  liable  for  a  misrepresentation  made  through  an 
agent,  though  the  agent  did  not  at  the  time  know  it  to  be  such. 
And  though  the  judgment  in  that  case  was  reversed,  on  error  (4), 
the  reversal  proceeded  on  an  entirely  independent  ground,  namely, 
that  of  the  declaration  not  being  supported  by  the  facts  as  found 
in  the  special  verdict.    And  in  Evans  v.  Collins  (6),  given  as  a  note 
to  that  case,  it  was  held,  that  where  a  false  representation  was  made 
by  one  party,  who  might  have  known,  but  did  not  know,  the  truth, 
and  another  party,  who  could  not  know  it,  but  trusted  the  repre- 
sentation, suffered  from  it,  the  former  must  "abide  the  conse- 
qaenees  of  his  misconduct."     To  the  same  effect  is   Taylor  v. 
Ashton  (6),  where  it  was  held  not  to  be  necessary  to  *show  that  the      [  *sn  ] 
defendant  knew  the  representation  to  be  untrue.   And  in  Langridge  v. 
Ijery  (7),  the  principle  which  is  to  be  deduced  from  these  various 
cases  had  been  previously  laid  down,  though  it  was  there  applied  to 
a  different  state  of  facts. 

(1)  Bridgman  ▼.  Oreen,  2  Vea.  627,  (5)  Id.  78,  n.,  and  64  E.  B.  647  (6 
WflflOD,  dS ;  adopted  by  Lord  Eldon,      Q.  B.  801,  804). 

in  ffuguenin  ▼.  Ba^eley,  9  B.  B.  148,  (6)  63  B.  B.  635  (11  M.  &  W.  401) ; 

276  (14  Yea.  273,  289).  but  see  Moeru  ▼.  Hayworth,  62  B.  B. 

(2)  55  £.  B.  655  (6  M.  &  W.  358).  554  (10  M.  &  W.  147). 

(3)  3  a  fi.  58.  (7)  46  B.  B.  689,  695  (2  M.  &  W. 

(4)  3  Q.  B.  68.  519 ;  affirmed  4  Id.  337). 
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BuRHBs  Mr.  RtpU  and  Mr.  Inglis  for  the  respondents : 

r. 

Pknnell.  The  objection  to  the  jurisdiction  of  the  Lords  of  the  First 
Division,  on  the  ground  that  they  decided  on  both  suits — whereas 
the  appeal  to  them  was  only  on  a  decision  of  the  Lord  Ordinary, 
affecting  one  of  them — was  not  taken  in  the  Court  below,  and 
cannot  therefore  be  entertained  here.  But  assuming  it  to  be 
entertained,  then  the  answer  is,  that  it  is  not  founded  in  fact ;  for 
the  Lord  Ordinary's  decision  was,  in  form  as  well  as  substance, 
given  in  the  conjoined  actions ;  and  his  declaration  that  the  state- 
ments made  on  the  record  by  Burnes  were  relevant  to  **  support 
the  reductive  conclusions  "  in  his  suit,  was  in  effect  a  decision 
that  he  was  not  liable  to  the  Company  for  the  calls  attempted  to  be 
enforced  in  the  other  suit. 

In  truth,  the  Lord  Ordinary  decided  both  the  suits  in  the  one 
interlocutor,  and  the  Lords  of  the  Liner  House  simply  reversed 
his  decision,  but  specified  the  points  of  application  of  their  judg- 
ment. They  thought  that  fraud  disposed  of  the  action  for  calls  as 
well  as  the  action  for  reduction,  and  they  framed  their  judgment 
accordingly.  The  first  objection  to  the  judgment  of  the  Court 
below  cannot  therefore  be  supported. 

Then  as  to  the  case  itself.  The  principle  applicable  to  cases 
where  fraud  is  set  up  is  the  same  in  equity  as  at  law.  That 
[  •512  ]  principle  was  well  laid  down  in  Evans  ♦v.  Bickjiell  (i),  where  it  was 
held  that  to  vitiate  a  contract  on  the  ground  of  the  statement  of  a 
misrepresentation,  that  statement  must  have  been  made  with  a  view 
of  deceiving  some  one  in  the  particular  way  in  which  the  person 
complaining  of  the  statement  says  that  he  was  deceived  by  it.  That 
decision  was  followed  soon  after  by  the  case  of  Pasley  v.  Freemnn  (2), 
where  the  principle  laid  down  was  that  the  false  representation 
must  be  made  with  the  intent  to  defraud.  Here  there  was  no 
pretence  for  saying  that  such  was  the  case.  In  Langridge  v. 
Levy{s),  the  representation  was  false;  it  was  so  within  the 
knowledge  of  the  person  who  made  it ;  it  related  to  a  simple  fact, 
and  not  to  a  contingent  calculation ;  it  was  made  with  a  view  to 
deceive,  and  it  did  deceive  the  party  to  whom  it  was  addressed. 
That  case,  therefore,  in  no  respect  resembles  the  present. 
Nor  is  Stainbank  v.  Ferrdey  (4)  in  point,  for  there  the  suit  was 
against  the  individual  director,  who  had  made  and    benefitted 

(1)  5  R.  B.  245  (6  Ves.  173).  affirmed  4  Id,  337). 

(2)  1  R.  R.  634  (3  T.  R.  51).  (4)  47  R.  R.  313  (9  Sim.  656). 

(3)  46  R.  R.  689  (2  M.  &  W.  619 ; 
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by  the  misrepresentation,  and  not  against  the  Company.  Besides  Burmbs 
which,  there  is  this  distinction  running  between  the  present  peknell. 
case  and  all  the  cases  that  have  been  cited,  that  in  no  one  of  them 
is  the  question  raised  between  a  partnership  and  one  of  the  partners, 
but  it  is  always  between  party  and  party,  the  two  persons  having 
no  partnership  connection  with  each  other.  The  case  of  Winter- 
bottom  v.  Wright  (1)  shows  that  where  the  parties  have,  as  they  have 
here,  distinct  interests,  the  act  of  one  will  not  make  the  other  liable 
to  damages. 

(Lord  Campbell  :  But  was  not  Gilmour  here  a  ^partner  of  the       [  *5i3  ] 
Company,  and,  as  such,  capable  of  affecting  the  other  partners  by 
his  acts  ?) 

He  was  not ;  for  the  members  of  this  body  formed  a  Joint  Stock 
Company,  which  is  not  like  an  ordinary  partnership,  because  all  the 
world  knows  that  its  affairs  are  managed  in  a  particular  way,  and 
that  no  act  of  any  individual  partner  will  bind  the  rest. 

As  to  another  part  of  the  case,  it  is  contended  on  the  other  side 
that  no  partnership  has  been  created  here  between  the  appellant 
and  the  Company,  so  as  to  bind  the  appellant,  and  the  fact  that  he 
did  not  sign  the  minute  in  the  books  of  the  Company,  is  relied  on 
for  the  purpose  of  that  argument.  The  answer  is,  that  the  stipu- 
lation that  he  should  do  so  was  only  made  for  the  protection  of  the 
Company,  and  might  be  waived  by  the  Company  without  its  rights 
being  affected :  East  Lothian  Bank  v.  TuimbvU  (2).  In  the  case  of 
Mangles  v.  The  Preston  Collier  Company  (3),  which  followed  and 
explained  that  of  Preston  v.  The  same  Company  (4),  no  note  of  the 
transfer  was  executed,  yet  the  party  was  held  liable  ;  but  here  the 
note  of  the  transfer  has  been  executed,  and  the  appellant's  name  has 
been  enrolled  in  the  books  of  the  Company.  And  even  had  that  not 
been  so  in  this  country,  the  right  of  this  appellant  must  have  been 
decided  by  the  law  of  Scotland,  which  has  been  declared  in  this 
House  in  the  case  of  Allan  v.  TuimbuU  (6),  where  it  was  held  that 
on  shares  assigned  to  bankers,  the  assignment  being  duly  intimated 
to  the  Company,  the  bankers  became  liable  as  partners,  although 
the  assignment  was  made  in  order  to  secure  payment  of  a  debt,  and 
though  certain  *forms,  prescribed  by  the  contract  of  partnership  as  [  '614  ] 
to  transferring  shares,  had  not  been  observed.     This  last-named 

(1)  62  R.  E  634  (10  M.  &  W,  109)  (4)  2  Bail.  Cas.  335. 

(2)  3  Shaw  &  D.  95.  (5)  7  Wilfl.  &  Shaw,  281. 

(3)  2  BaiL  Cas.  359. 
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BuRNEs      case  expressly  recognised  and  adopted  the  decision  in  The  East 
Pennkll.     Lothian  Bank  v.  TumbvU.     On  that  point,  therefore,  it  is  clear  that 
there  must  be  judgment  for  the  respondents. 

There  is  no  averment  in  the  summons  here,  of  fraud  committed 
by  the  directors,  in  declaring  the  dividends;  but  the  appellant 
insists,  that  as  these  dividends  turned  out  afterwards  to  have  been 
unwisely  made,  they  must  be  treated,  so  far  as  he  is  concerned,  as 
if  they  were  fraudulently  made,  for  that  he  was  deceived,  by  such 
dividends  being  declared,  into  the  belief  that  the  Company  was  in 
a  prosperous  condition.  Such  a  mode  of  dealing  with  past  events 
is  an  absurdity,  and  can  form  no  ground  for  relieving  the  appellant 
from  his  liability. 

The  Attorney-General,  in  reply,  [cited  Paaley  v.  Freeman  (i)]. 

July  16.      Lord  Campbell  : 

[  516  ]  My  Lords,  on  the  28th  of  July,  1843,  the  Forth  Marine  Lisurance 

Company,  established  in  the  year  1839  as  a  Joint  Stock  Company, 
with  transferable  shares,  commenced  an  action  against  the  appellant 
for  calls,  alleging  that  he  had  become  a  member  of  the  Company  by 
purchasing  and  accepting  the  transfer  of  fifty  shares,  on  the  second 
day  of  December,  1842.  The  calls  sued  for  were,  one  ordered  on 
the  19th  of  December,  1842,  of  20Z.  per  cent.,  and  another  ordered 
on  the  21st  of  June,  1843,  of  162.  per  cent. 

The  appellant  denied  his  liability  as  a  shareholder ;  and  on  the 
28th  of  May,  1844,  commenced  an  action  of  reduction  against  the 
Company,  and  also  against  David  M'Eenzie,  from  whom  he  had 
purchased  the  fifty  shares,  praying  by  his  summons  that  the  transfer 
of  the  shares  to  him  might  be  set  aside ;  that  it  should  be  declared 
that  he  never  was  a  partner  in  the  Company,  or  liable  as  such ;  that 
he  should  be  reponed  and  restored  in  integrum ;  that  it  should  be 
declared  that  the  said  David  M'Eenzie  remained  liable  in  respect  of 
the  fifty  shares,  and  that  the  sum  of  2002.,  paid  by  him  for  the 
shares,  should  be  repaid  to  him,  with  interest. 
[  616  ]  No  fraud  was  alleged  against  David  M'Eenzie,  but  he  made  no 

defence,  and  there  was  a  decree  against  him  in  absence. 

The  Company  making  defences  to  the  action  of  reduction,  the 

Lord  Ordinary  very  properly  conjoined  this  action  with  the  action 

at  the  suit  of  the  Company,  for  calls.    In  the  conjoined  actions 

there  was  one  record,  which  set  forth  the  condescendence  of  the 

(1)  1  B.  E.  634  (3  T.  B.  51). 
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Company,  with  the  answers  of  Mr.  Barnes,  and  Mr.  Barnes'  state-      Bubkes 
ment  of  facts,  with  the  answers  of  the  Company,  and  the  pleas  in     pennxll. 
law  on  both  sides.    The  second  and  third  pleas  in  law  on  behalf  of 
the  Company,  on  which  the  case  depends,  were  that  Mr.  Barnes's 
allegations  are  not  relevant  in  law  to  protect  him  from  the  payment 
of  the  calls,  or  to  sapport  his  action  of  redaction. 

The  case  came  on  to  be  argaed  before  Lord  Wood,  as  Lord 
Ordinary ;  and  he  pronoanced  a  decision  which  was  made  the  sabject 
of  a  reclaiming  note  to  the  Lords  of  the  First  Division  of  the  Inner 
Hoase.  (His  Lordship  read  the  Lord  Orddiaby's  interlocator,  the 
reclaiming  note,  and  the  interlocator  of  the  Lords  of  the  First 
Division.) 

From  this  interlocator  Mr.  Barnes  has  appealed  to  yoar  Lord- 
ships' Hoase,  and  the  first  objection  taken  to  it  by  his  learned 
coansel  is,  that  it  finally  disposes  of  both  actions ;  whereas  the 
Lord  Ordinabt  had  only  decided  a  single  point  in  the  action  of 
redaction,  and  had  given  no  opinion  respecting  the  action  for  calls, 
it  being  contended  that  the  Inner  House  had  exceeded  its  jurisdic- 
tion, which  was  confined  to  a  review  of  the  decision  of  the  Lord 
Ordinary  on  the  point  which  he  had  disposed  of.  This  objection 
was  not  made  in  the  Court  below,  where  all  the  questions  arising  on 
both  actions  *were  very  copiously  discussed,  without  any  doubt  as  [  *517  ] 
to  jurisdiction,  and  it  is  not  even  hinted  at  in  the  cases  laid  on  your 
Lordships'  table.  I  am  of  opinion  that  it  is  wholly  untenable. 
The  reclaiming  note  professed,  and  did  bring,  both  actions  before 
the  Inner  House,  and  the  Inner  House,  as  the  Court  of  Appeal,  was 
empowered,  and  was  bound  to  pronounce,  the  judgment  which 
ought  to  have  been  pronounced  by  the  Court  of  first  instance. 
The  Lord  Ordinary,  if  he  had  thought  fit,  might  have  referred  both 
actions  at  once  to  the  Inner  House,  without  deciding  anything,  and 
when  the  case  came  before  the  Inner  House,  upon  the  reclaiming 
note,  an  equally  extensive  jurisdiction  was  conferred  upon  the 
Judges  there. 

Another  objection  made  by  the  appellant,  of  a  formal  nature,  is 
that  he  had  not  subscribed  an  entry  in  the  Company's  books, 
according  to  the  seventeenth  article  of  the  deed  of  copartnery, 
which,  upon  a  transfer  of  shares,  requires  such  a  subscription,  and 
declares,  "  that  no  purchaser  shall  be  deemed  or  entitled  to  exercise 
any  of  the  rights  of  a  partner,  until  this  requisite  be  complied  with." 
Although  this  objection  was,  after  long  argument,  abandoned  by  the 
appellant's  coansel  in  the  Court  below,  they  are  not  precluded  from 
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BuBNBs  taking  it  here,  as  it  is  raised  by  the  record,  but  I  am  of  opinion  that 
Penn^ll.  it  was  properly  abandoned  below,  because  it  is  untenable.  Looking 
at  the  seventeenth  and  the  preceding  article,  it  is  quite  clear  that 
the  subscription  in  question  is  a  duty  cast  upon  the  purchaser  for 
the  benefit  of  the  Company,  and  that  he  cannot  resile  from  the 
contract  because  he  has  not  performed  it.  If  the  deed  of  transfer 
stands,  and  Mr.  Burnes  had  become  a  partner,  there  can  be  no 
defence  to  the  action  for  calls.  Every  thing  depends  therefore  on 
[  'ois  ]  ti  whether  the  statements  *made  by  him  in  the  action  of  reduction, 
are  relevant  to  support  the  reductive  conclusion  thereof."  As  to 
that,  facts  must  be  averred  with  reasonable  precision,  facts  which, 
if  proved,  would  be  sufficient  to  support  the  reductive  conclusions 
of  the  summons.  It  is  not  enough  to  set  forth  general  allegations 
of  fraud,  for  by  such  allegations  a  party  cannot  take  advantage  of 
his  own  default.  On  the  2nd  of  December,  1842,  there  was  a  regular 
deed  executed,  to  which  Mr.  Burnes  was  a  party,  and  by  which,  with 
his  consent,  and  with  the  privity  and  sanction  of  the  Company,  the 
fifty  shares  were  regularly  transferred  to  him.  Therefore  it  became 
his  duty  to  see  that  the  form  specified  in  the  17th  article  was  com- 
plied with.  From  his  default,  the  Company  might  have  said  that 
he  was  "not  to  be  deemed  or  entitled  to  exercise  any  of  the 
rights  of  a  partner,"  but  he  is  forbidden  to  avail  himself  of  any 
such  plea. 

We  come,  therefore,  to  the  question  which  the  Lord  Obdinaby 
decided,  apparently  on  the  ground  of  the  fraud  charged  against  the 
defenders.  Facts  must  be  alleged  which  show  that  such  a  fraud  has 
been  practised  by  them  upon  him  as  will  entitle  him  to  the  judgment 
which  he  prays. 

I  am  first  struck  by  a  circumstance,  which  I  do  not  find  noticed 
in  the  Court  below,  that  although  it  is  sought  to  set  aside  the 
transfer  as  against  M'Eenzie,  it  is  likewise  sought  to  fix  upon  him 
a  continuing  liability  as  a  pattner,  and  to  have  a  decree  pronounced 
by  which,  having  sold  his  shares  for  200Z.,  of  which  sum  only  a 
small  portion  came  into  his  pocket,  he  would  have  to  pay  at  least 
1,0002.  in  respect  of  subsequent  calls.  As  far  as  he  is  concerned, 
there  really  is  no  allegation  of  fraud  to  impeach  the  transaction, 
[  *oi9  ]  either  in  the  summons  *or  condescendence.  If  the  directors  are 
liable  to  all  the  charges  brought  against  them,  he  was  sinned 
against,  as  one  of  the  innocent  and  betrayed  shareholders.  But  if 
the  directors  cannot  avail  themselves  of  any  defect  in  the  case,  so 
far  as  he  is  concerned,  after  the  decree  against  him  in  absence,  let 


VOL.  Lxxxi.]     1849.     H.  L.     2  H.  L.  C.  619—520.  269 

ns  see  what  facts  are  alleged  in  respect  of  which  the  reduction  is  to      Bubnbs 
be  supported  against  the  Company.  Pbmnell. 

It  must  be  borne  in  mind,  that  the  transfer  now  sought  to  be  set 
aside,  was  executed  on  the  2nd  of  December,  1842,  and  that  Mr. 
Burnes  tells  you  that,  till  the  preceding  month  of  November,  he 
knew  nothing  about  the  afifairs  of  this  Company  (being  probably 
ignorant  of  its  existence)  and  that  he  then  became  acquainted  with 
it  from  the  circumstances  of  David  M'Eenzie,  his  clerk,  being  a 
shareholder,  and  unable  to  pay  a  call.  Montrose  is  his  usual  place 
of  residence,  but  he  then  happened  to  be  in  Edinburgh,  and  certain 
communications  were  made  to  him  by  Mr.  Gilmour,  who  was  the 
law  agent  to  the  Company,  and  had  been  employed  by  the  Company 
in  that  capacity  to  sue  M'Eenzie  for  the  arrears. 

Under  these  circumstances,  the  question  arises  whether  the 
Company  is  bound  by  the  communications  which  Mr.  Gilmour 
then  made  to  Mr.  Burnes  respecting  its  commercial  affairs  and 
commercial  prosperity;  for  if  the  Company  is  not  so  bound,  we 
need  not  consider  the  weight  and  effect  of  the  representations  then 
made.  I  am  of  opinion  that  in  making  these  representations,  he 
was  not  acting  within  the  scope  of  his  authority  from  the  directors. 
He  was  employed  by  them  only  as  a  lawyer,  to  demand  and  sue  for 
a  debt  due  from  a  shareholder;  and  he  had  no  authority  to  make 
any  disclosures  respecting  the  concerns  or  the  condition  *of  the  [  *o20  ] 
Company  to  a  stranger  who  contemplated  the  purchase  of  shares  in 
the  Company. 

It  was  hardly  contended  at  the  Bar  that  the  directors  are  bound 
by  what  Mr.  Gilmour  said  or  did  on  that  occasion,  merely  because 
he  was  the  law  agent  of  the  Company ;  but  it  has  been  most 
strenuously  urged  that  the  directors  are  bound  by  all  that  he  said 
and  did,  on  the  ground  that  he  was  himself  a  shareholder  in  the 
Company.  We  are  told  that  a  joint-stock  Company  (at  least  if 
not  incorporated,  and  only  empowered  by  a  public  Act  of  Parlia- 
ment as  this  is,  to  sue  and  be  sued  by  its  officers)  is  in  the  same 
situation  as  any  mercantile  partnership  consisting  of  two  or  three 
individuals  carrying  on  business  jointly  under  an  ordinary  deed  of 
partnership  or  by  a  parol  agreement  among  themselves  of  which 
the  world  is  ignorant,  in  which  case  what  is  said  or  done  by  any 
one  partner  respecting  the  partnership  business  affects  all  the 
partners,  although  in  violation  of  their  agreement  inter  se.  But 
why  is  this  so?  Because,  carrying  on  business  jointly  under  a 
common  form,  they  hold  out  to  the  world  that  each  of  them  has 

17—2 
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BDBNB8      authority  to  manage  the  partnership  concerns.    Therefore  all  are 
Pbnkell.     bound  by  what  each  does  in  conducting  the  partnership  business. 
All  the  members  of  the  firm  are  liable  to  the  bond  fide  holder  of  a 
bill  of  exchange,  drawn,  accepted,  or  indorsed  by  any  one  of  them. 
But  supposing  that  A.,  B.,  and  C,  entering  into  partnership,  it  is 
expressly  stipulated  that  A.  shall  not  draw,  accept,  or  indorse  bills 
in  the  partnership  firm,  and  this  stipulation  is  known  to  X.,  he 
would  have  no  remedy  against  B.  and  G.  on  a  bill  of  exchange 
which  he  induced  A.  to  draw,  accept,  or  indorse.     Therefore  on  the 
principle  which  regulates  the  liability  of  common  parties,  a  dis- 
[  *62i  ]      tinction  must  be  made  between  *a  member  of  a  common  mercantile 
partnership  and  a  shareholder  in  a  joint-stock  Company.    No  one 
will  contend  that  a  joint-stock  Company  would  be  liable  on  a  bill  of 
exchange,  drawn,  accepted,  or  indorsed  by  any  one  shareholder. 
Why?    Because  it  is  known  that  the  power  of  carrying  on  the 
business  of  the  Company,  and  of  drawing,  accepting,  and  indorsing 
bills  of  exchange,  is  vested  exclusively  in  the  directors.     This  shows 
that,  although  a  joint-stock  Company  is  a  partnership,  it  is  a 
partnership  of  a  different  description,  and  attended  with  different 
incidents  and  liabilities  from  a  partnership  constituted  between  a 
few  individuals  who  carry  on  business  jointly,  with  equal  powers 
and  without  transferable  shares.    All  who  have  dealings  with  a 
jouit-stock    Company    know  that  the  authority  to  manage    the 
business  is  conferred  upon  the  directors,  and  that  a  shareholder, 
as  such,  has  no  power  to  contract  for  the  Company.    For  this 
purpose,  it  is  wholly  immaterial  whether  the  Company  is  incor- 
porated or  unincorporated.    Here  it  is  not  alleged  that  Mr.  Burnes 
knew  that  Mr.  Gilmour  was  a  shareholder,  or  that  in  respect  of  his 
being  supposed  to  be  a  shareholder,  he  gave  any  faith  to  his 
representations.    Mr.  Burnes  knew,  or  might  have  known,  that 
there  were  nine  directors  appointed  to  manage  the  business  of  the 
Company.    He  knew  that  Mr.  Gilmour  was  not  one  of  them,  and 
he  dealt  with  Mr.  Gilmour  merely  as  the  law  agent,  employed  to 
recover  the  arrears  due  from  M'Eenzie.    The  doctrine  contended 
for  by  the  appellant  would  lead  to  the  conclusion  that  a  joint-stock 
Company  is  liable  on  any  contract  entered  into  by  any  shareholder 
within    the  scope  of  the   business  for  carrying  on    which    the 
Company  is  established ;  and  that  any  contract,  regularly  entered 
[  •522  ]      into  with  the  ^directors,  may  be  vitiated  by  anything  said  or  done 
by    any    shareholder,    without  the    authority  or  privity  of  the 
directors.    Considering  the  important  transactions  now  carried  on 
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through  the  medium  of  joint-stock  Companies,  the  doctrine  is  very  Bubnes 
ahirming ;  but  it  rests  on  no  principle,  and  no  authority  has  been  pennell. 
cited  to  support  it.  The  case  relied  upon  of  Stainbank  v.  Feitdey  (i), 
I  entirely  approve  of.  But  that  was  a  bill  filed  by  the  purchaser  of 
shares  in  a  joint-stock  Company  against  the  vendor,  who  was 
alleged  personally  to  have  deceived  the  plaintiff  by  a  false  state- 
ment of  material  facts ;  and  then,  without  affecting  the  interests  of 
the  Company,  the  plaintiff  sought  repayment  of  the  purchase- 
money  with  interest,  on  re- transferring  the  shares  to  the  defendant 
The  Yice-Chancellob  of  England  therefore  rightly  held  that  the 
plaintiff  stated  a  case  entitling  him  to  relief. 

We  now  come  then  to  the  allegations  respecting  the  acts  of  the 
directors  themselves;  and  if  the  plaintiff  has  been  deceived  and 
defrauded  by  them,  and  induced  by  them  to  purchase  the  shares 
by  their  false  representations,  the  interlocutor  must  be  reversed. 
I  do  not  think  it  necessary  even  that  the  representations  should 
have  been  made  personally  to  him.  If  the  directors  have  made 
false  representations  for  the  purpose  of  fictitiously  enhancing  the 
price  of  shares  for  their  own  benefit,  and  the  appellant  has  thereby 
been  deceived,  and  induced  to  purchase  shares  greatly  beyond  their 
value,  the  transfer  of  the  shares,  although  executed,  ought  to  be 
set  aside.  But  the  transfer  having  been  executed,  a  clear  and 
strong  case  of  fraud  ought  to  be  established,  and  it  must  be  shown 
that  the  purchaser  *of  these  shares  was  induced  to  purchase  them  [  *S23  ] 
by  the  deceit  of  the  director. 

You  will  observe  that  the  misconduct  imputed  to  these  directors, 
resolves  itself  into  misconduct  as  between  them  and  the  shareholders. 
The  directors  are  not  charged  with  any  design  to  raise  the  value  of 
the  shares  in  the  market  fictitiously,  for  the  purpose  of  obtaining  a 
high  price  for  shares  to  be  sold  on  behalf  of  the  Company,  or  which 
they  themselves  held  individually.  Nor  is  any  connection  alleged 
between  the  supposed  misconduct  of  the  directors,  and  the  purchase 
of  the  shares  by  the  appellant.  Their  acts  of  imputed  misconduct 
begin  years  before  he  had  purchased  or  entertained  any  intention 
of  purchasing  shares,  and  surely  it  cannot  be  contended  that  the 
purchaser  of  shares  in  a  joint-stock  Company,  when  sued  for  calls, 
may  get  rid  of  his  liability  by  showing  that  at  some  past  period  the 
directors  have  misconducted  themselves.  Assuming  that  the 
accounts  rendered  by  these  directors  to  the  shareholders  were 
erroneous  or  false,  there  is  no  allegation  that  they  were  ever  brought 
(1)  47  B.  B.  313  (9  Sim.  666). 
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BuRNEs      to  the  notice  of  the  appellant,  except  by  Mr.  Gilmour,  or  that  he 

PBNiraLL.  knew  any  thing  of  their  contents  before  November,  1842,  or  that 
they  were  ever  made  public,  or  exhibited,  except  at  a  meeting  of  the 
shareholders.  Suppose  that  an  action  should  be  brought  by 
Mr.  Burnes  against  the  directors  for  a  deceitful  representation, 
whereby  he  was  induced  to  purchase  the  shares  at  a  fictitious  value, 
what  facts  are  alleged  upon  this  record  which  could  be  used  to 
support  such  an  action  ?  There  are  no  allegations  of  that  kind. 
Mr.  Burnes  himself  attributes  his  unlucky  purchase  entirely  to  what 
passed  between  him  and  Mr.  Gilmour,  for  which  the  directors  are 
not  answerable. 

[  *524  ]  But  looking  to  the  accounts,  they  really  cannot  be  ^said  to  be 

false  or  fraudulent.  It  is  not  enough  to  bestow  such  epithets  upon 
them,  if,  upon  examination,  they  cannot  be  charged  with  falsehood. 
But  the  accounts  rendered  in  June,  1841,  and  June,  1842,  do  not 
state  what  is  false.  There  is  in  them  no  falsification  of  figures. 
They  give  a  true  statement  of  the  premiums  received,  and  the 
adjusted  losses.  In  a  balance  sheet,  liquidated  items  can  alone 
appear,  either  on  the  debtor  or  creditor  side.  The  complaint  that 
the  balance  sheet  contained  no  statement,  and  made  no  estimate  of 
pending  risks,  is  absurd.  Such  a  statement  could  not  be  introduced 
into  a  balance  sheet;  and  if  the  business  was  prudently  conducted, 
the  greater  the  amount  of  pending  risks,  the  more  prosperous  was 
the  condition  of  the  Company.  No  estimate  could  be  made  of  losses 
thereafter  to  occur,  unless  the  directors  had  been  endowed  with  the 
faculty  of  second  sight,  and  could  have  discovered  the  shadows  of 
coming  shipwrecks  and  captures. 

The  grave  part  of  the  charge  against  the  directors  really  resolves 
itself  into  the  supposed  fictitious  dividends  of  151.  per  cent.,  ordered 
in  June,  1841,  and  of  71.  per  cent.,  ordered  in  June,  1842.  I  repeat 
what  I  threw  out  during  the  argument  (and  for  which  I  had  the 
high  sanction  of  my  noble  and  learned  friend),  that  it  is  most 
nefarious  conduct  for  the  directors  of  a  joint-stock  Company,  in 
order  to  raise  the  price  of  shares  which  they  are  to  dispose  of,  to 
order  a  fictitious  dividend  to  be  paid  out  of  the  capital  of  the  con- 
cern. Dividends  are  supposed  to  be  paid  out  of  profits  only,  and 
when  directors  order  a  dividend,  to  any  given  amount,  without 
expressly  saying  so,  they  impliedly  declare  to  the  world  that  the 
Company  has  made  profits,  which  justify  such  a  dividend.    If  no 

[  *5?R  ]  such  profits  have  *been  made,  and  the  dividend  is  to  be  paid  out  of 
the  capital  of  the  concern,  a  gross  fraud  has  been  practised,  and 
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the  directors  are  not  only  civilly  liable  to  those  whom  they  have  burnes 
deceived  and  injured,  but,  in  my  opinion,  they  are  guilty  of  a  pbnnell. 
conspiracy,  for  which  they  are  liable  to  be  prosecuted  and  punished. 
I  am  one  of  those  who  think  Lord  Cochrane  was  unjustly  convicted 
of  a  conspiracy  to  raise,  by  false  rumours,  the  price  of  the  public 
securities  for  his  own  advantage,  and  to  the  injury  of  the  King's 
subjects,  who  were  deceived  ;  but  no  one  has  gravely  doubted  that 
the  imputed  offence  was  one  of  a  kind  which  amounted  in  point  of 
law  to  a  misdemeanor.  There  can  be  no  doubt  therefore  that  a 
conspiracy  by  falsehood  (as  by  a  fictitious  dividend)  to  raise 
fictitiously  the  market  value  of  shares  of  a  Railway  Company,  or  any 
other  joint-stock  Company,  that  the  Queen's  subjects  may  be 
deceived  and  injured,  and  that  at  their  expense  a  profit  may  be 
made  by  the  conspirators,  would  be  an  indictable  offence. 

But  setting  aside  the  objection  that  here  there  is  no  sufficient 
allegation  to  connect  the  supposed  fraud  with  the  act  of  the  appellant, 
in  purchasing  the  shares,  how  can  it  be  said  that  the  dividend  was 
paid  out  of  capital.  The  capital  of  the  Company  consisted  of  the 
10,000/.,  paid  up  out  of  the  100,0002:  of  the  capital  subscribed. 
The  1,5002.  set  aside  for  payment  of  the  152.  per  cent,  in  June,  1841, 
and  the  7002.  for  payment  of  72.  per  cent,  in  June,  1842,  were 
taken  from  premiums  which  had  been  received  to  a  vastly  greater 
amount.  It  might  be  imprudent  to  order  these  dividends,  but  it 
does  not  follow  that  they  were  ordered  fraudulently,  and  there  is 
no  allegation  that  they  were  ordered  in  contemplation  of  the  sale  of 
any  shares,  either  for  the  benefit  of  the  Company,  or  for  the  benefit 
of  any  of  the  directors.  *There  is  no  surmise  even  that  the  divi-  [  *526  ] 
dends  were  connected  with  any  traffic  in  the  shares  of  the  Company. 
I  may  observe  that  in  such  a  concern  as  this,  there  must  be  infinite 
difficulty  in  fixing  a  fair  dividend.  In  Bailroad  Companies  it  must 
be  comparatively  easy,  for  there  is  no  risk  to  calculate  there,  except 
(for  which  there  ought  to  be  a  handsome  reserve)  that  of  killing  a 
certain  number  of  her  Majesty's  subjects.  The  directors  have  only 
to  take  an  account  of  receipts  and  outgoings,  and,  striking  a  balance 
according  to  the  ordinary  rules  of  arithmetic,  to  say  how  much  is 
to  be  ascribed  to  each  share.  But  the  directors  of  a  Marine  Insur- 
ance Company  must  look  to  the  probabilities  of  war  and  peace,  and 
take  into  consideration  accounts  of  distant  tempests,  to  which  ships 
insured  by  them  may  have  been  exposed.  If  lives  are  insured, 
they  must  attend  to  the  approach  of  the  cholera,  and  the  sanitary 
precautions  adopted  to  meet  it.      This    month    there    may    be 
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BuBNEB  grounds  for  a  good  dividend,  and  the  next  month  a  call  may  be 
Penm'ell.     indispensible. 

The  fact  is  alleged,  and  not  denied,  that  there  having  been  a 
dividend  ordered  of  71.  per  cent,  in  June,  1842,  in  the  month  of 
July  following,  a  call  was  ordered  of  lOZ.  per  cent.  The  conduct  of 
the  directors  in  ordering  a  call  so  soon  after  a  dividend,  has  been 
severely  animadverted  upon ;  but  it  might  be  perfectly  justifiable, 
from  the  varying  circumstances  of  the  Company,  and  at  any  rate 
Mr.  Bumes  has  no  right  to  complain  of  it,  as  a  ground  for  the 
reduction  of  the  transfer,  for  he  himself  admits  that  he  was  fully 
aware  of  it  in  November,  1842,  before  he  had  purchased  the  shares, 
and  before  the  transfer  was  executed.  If  such  a  coincidence  of 
dividend  and  call  be  conclusive  proof  of  insolvency,  then  he  wittingly 
[  ^527  ]  became  a  member  of  an  ^insolvent  Company,  and  there  is  no 
pretence  for  saying  that  he  was  deceived.  But,  in  truth,  he  was 
perfectly  satisfied  with  the  bargain,  till  the  subsequent  calls  were 
made,  for  which  the  original  action  was  brought.  I  believe  that 
his  bargain  was  a  very  bad  one,  but  he  had  only  to  blame  his  own 
want  of  caution  in  entering  into  it.  If  he  had  marde  inquiries  of 
the  directors,  or  the  actuary,  their  authorized  agent,  to  give  informa- 
tion, he  would  probably  have  found  that  heavy  losses  had  lately 
arisen,  which  could  not  have  been  properly  introduced  as  items  in 
any  preceding  balance  sheet ;  but  he  was  probably  pleased  with  the 
amount  of  premiums,  and  calculated  that  these  would  all  turn  out 
to  be  pure  profit. 

However  this  may  be,  I  concur  in  the  unanimous  opinion  of  the 
Judges  of  the  First  Division  of  the  Court  of  Session,  that  he  has 
not  averred  any  facts  which  entitle  him  to  be  released  from  the 
engagement  into  which  he  deliberately  entered  as  a  shareholder  of 
this  Company. 

Looking  to  the  facts  which  the  appellant  avers,  and  taking  those 
facts  to  be  true,  I  am  of  opinion  they  do  not  make  out  any  case  of 
fraud  practised  upon  him,  and  that  he  must  be  left  to  suffer  from 
the  efifects  of  his  own  imprudence.  For  these  reasons  I  move  that 
the  interlocutor  appealed  from  be  afSrmed,  with  costs. 

Lord  Brougham  : 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  conclu- 
sions at  which  he  has  arrived  ;  and  after  the  very  able  and  elaborate 
manner  in  which  he  has  gone  into  all  the  points  of  the  case,  both 
into  the  less  important  technical  matter  with  which  he  prefaced  his 


VOL.  Lxxxi.]     1849.    H.  L.     2  H.  L.  C.  528—529.  265 

*argnment,  and  into  the  merits  of  the  case  itself  as  to  the  allegations,      Bubkes 
and  as  to  the  facts  proved,  I  so  entirely  go  along  with  him  in  his  view     pennetj.. 
(with  one  exception  indeed,  with  which  I  am  about  to  qualify  my       [  •528  ] 
assent),  that  it  is  unnecessary  for  me  long  to  detain  your  Lordships. 

In  the  first  place,  with  respect  to  the  preliminary  objection  which 
was  taken  at  the  Bar,  which  appears  to  me  to  have  no  force,  I  wish 
to  state  that  I  am  not  for  reversing  this  decree,  in  respect  of  that 
preliminary  objection.  I  mean  the  objection  that  both  actions  were 
not  competently  before  the  Lords  of  the  First  Division,  when  they 
gave  their  judgment ;  for  I  think  that  they  were  fully  before  the 
Judges  of  that  Court. 

I  do  not  think  it  is  necessary  in  support  of  the  judgment  below, 
or  in  support  of  our  affirmance  of  that  judgment,  to  say  that  the 
effect  of  a  reclaiming  petition  was  to  bring  both  actions  before 
the  Inner  House,  as  if  they  had  been  conjoined.  Conjoining  two 
actions  is  pars  judicis,  as  is  often  said  in  the  Scotch  law  and 
practice,  and  therefore  I  am  unwilling  to  say  what  the  effect  of  a 
reclaiming  note  is,  and  whether  that  might  be  supposed  to  supply 
the  defect  of  an  interlocutor  conjoining  the  two.  It  is  quite  un- 
necessary to  state  that,  because  I  think  this  is  fatal  to  it — which 
my  noble  and  learned  friend  has  already  remarked,  and  upon 
which  I  rest  my  opinion  as  being  a  sufficient  ground  in  itself, — that 
this  was  not  objected  to  at  the  proper  time  and  place.  This  objec- 
tion ought,  past  all  doubt,  to  have  been  taken  in  the  Court 
below,  where  it  was  not  taken ;  and  whether  the  reclaiming  note 
bad  so  large  an  effect  or  not,  at  all  events  that  note  brought  both 
interlocutors  (as  I  understand)  before  the  Inner  House,  and  with 
the  reclaiming  note  the  Court  had  to  deal.  The  reclaiming  *note  [  *529  ] 
was  the  ground  upon  which  the  Court  was  called  upon  to  decide, 
and  it  was  upon  the  reclaiming  note  that  the  judgment  proceeded. 
Then  I  say  that,  it  is  quite  enough  for  me,  in  order  to  enable  me 
to  dispose  of  this  merely  technical  objection,  to  say  that  it  was  not 
taken  at  the  proper  time  and  place. 

As  to  the  third  technical  point  also,  I  entirely  concur  with  my 
noble  and  learned  friend. 

Now  we  come  to  the  argument  upon  the  merits.  There  is  a  very 
great  difference  between  a  matter  executory  and  a  matter  executed. 
Thus,  for  instance,  if  you  have  a  bill  for  a  specific  performance, 
much  less  misrepresentation  and  fraud  may  be  necessary  to  answer 
that  bill  and  to  call  upon  the  Court  to  refuse  to  decree  specific 
performance  than  would  be  required,  after  the  execution  of  the 
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BuRKRs  contract,  to  set  it  aside.  After  the  contract  is  executed,  it  would 
Pbnnell.  require  a  great  deal  more  stringent  proof  of  fraud,  dolm  dans  locum 
contracttti,  to  set  the  contract  itself  aside,  than  would  be  required 
to  prevent  its  specific  performance  if  the  matter  had  rested  in  fien, 
and  had  been  executory  merely.  That  was  very  distinctly  stated 
in  a  celebrated  case  in  this  House— celebrated  on  account  of  the 
length  of  the  litigation  and  its  importance,  and  also  on  account  of 
the  position  of  the  parties — namely  Harris  y.  Kemble  (i),  which  was 
heard  by  Lord  Plunket,  Lord  Eldon,  and  myself.  In  that  case, 
that  principle  was  very  fully  illustrated.  But  it  is  a  matter  past 
all  doubt,  and  requiring  no  further  argument  or  consideration. 

But  here  was  a  contract  executed.  Mr.  Bumes  had  purchased 
the  shares,  and  he  resists  the  calls  made  upon  him  by  force  of  that 
contract.     Under   these   circumstances,  it  would  require   a  very 

[  *^'^^  ]  strong  case  of  *fraud ;  it  would  require  not  merely  a  general  aver- 
ment that  there  had  been  irregular  conduct  on  the  part  of  the 
directors,  not  only  a  general  averment  that  they  had  behaved 
trickily  (if  I  may  so  speak),  but  that  there  must  be  legal  fraud,  it 
must  be  dolus  dans  locum  contractui.  It  is  not  enough  for  a  man  to 
say,  If  you  had  not  given  such  an  appearance  of  the  flourishing 
state  of  affairs, — if  you  had  not,  by  paying  dividends  out  of  capital 
(making  the  public  believe  that  you  were  paying  them  out  of 
profits),  given  this  flourishing  appearance  to  the  concern  by  your 
own  acts  and  deeds,  I  should  never  have  bought  my  shares.  That, 
I  say,  is  not  enough.  You  must  show  that  there  has  been  some 
specific  fraudulent  conduct  on  the  part  of  those  directors,  some 
grossly  fraudulent  conduct  which  gave  rise  to  the  particular 
contract  in  question.  It  is  not  a  general  averment  of  dolus;  it 
must  be  dolus  dans  locum  contractui.  That  is  the  language  of  the 
civil  law,  which  all  nations  have  followed,  and  the  general 
principles  of  which,  in  all  matters  of  personal  contract,  constitute 
the  law  of  all  Europe  at  this  moment.  Now  here  there  is  no  aver- 
mefit  of  any  such  fraud  as  that ;  and,  as  my  noble  and  learned 
friend  has  well  pointed  out,  if  there  had  been  such  an  averment, 
there  is  a  failure  of  proof.  Because,  take  the  instance  of  the 
1,5002.,  which  was  first  paid,  and  of  the  7002.  afterwards,  both 
those  dividends  were  paid  out  of  premiums.  It  will  not  do  to  say, 
If  you  had  set  down  the  premiums  on  the  one  side,  and  the  actual 
and  pending  losses  on  the  other,  the  gains  and  the  losses  would 
have  so  counterbalanced  each  other,  that,  striking  a  balance 
(1)  35  R.  R  83  (o  Bll  N.  S.  730;  2  Dow  Jb  01. 463). 
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between  the  two  at  that  particular  moment  when  those  two  divi-      burnbs 
dends  were  declared,  they  conld  not  have  been  paid  out  of  the     pbnnell. 
premiums.     That  is  not  enough ;  that  is  not  sufficiently  fraudulent 
conduct,  ^happening  as  it  did  before  the  contract,  and  not  connected       [  *^3i  ] 
in  any  way  with  the  contract,  to  vitiate  the  proceedings  to  which 
the  party  may  be  said  to  have  been  so  induced. 

To  illustrate  the  proposition  that  it  is  not  every  false  representa- 
tion by  acts  and  deeds,  whether  by  the  conduct  of  an  owner  of 
property,  or  by  the  conduct  of  a  body,  such  as  a  Railway  Company 
represented  by  the  directors,  that  would  vitiate  any  contract  that 
may  be  made,  because  those  false  representations  by  the  proprietor 
or  by  the  Company  may  be  said  to  have  supplied  a  motive  for  the 
party  contracting  with  them ;  to  illustrate  that  proposition  I  will 
put  a  case.  But,  first  of  all,  let  me  say  that  I  beg  to  be  understood 
as  going  with  those  who  view  with  the  greatest  severity  the  conduct 
of  railway  directors  in  declaring  dividends  which  can  only  be  paid 
out  of  capital,  because  I  consider  that  that  is,  of  itself,  a  most 
vicious  and  fraudulent  course  of  conduct.  It  is  telling  the  world 
that  their  profits  are  large,  when  it  may  be  that  their  profits  are 
nily  or  that  their  losses  are  kirge,  with  no  profits.  It  is  a  false  and 
fraudulent  representation  by  act  and  deed,  much  to  be  reprobated  ; 
and  I  go  the  full  length  of  what  my  noble  and  learned  friend  has 
laid  down,  that  it  would  be  a  just  ground,  if  a  course  of  conduct  of 
this  sort  were  pursued,  coupled  with  such  circumstances  as  clearly 
to  show  a  fraudulent  intent,  for  proceedings  of  a  graver  nature 
against  these  parties.  I  go  along  with  him,  too,  in  the  illustration 
which  he  made  use  of,  namely,  that  there  was  a  clear  ground  in 
law  for  indicting  Lord  Dundonald  (then  Lord  Cochrane)  and  his 
relative  Mr.  Butt  and  others  for  a  conspiracy,  but  that  the  verdict 
was  wrong,  because  I  think  the  verdict  was  not  borne  out  by  the 
evidence.  I  mean,  so  far  as  Lord  Cochrane  was  concerned. 
Mr.  Johnson  *fled,  and  there  is  no  doubt  that  he  was  guilty ;  but  [  *53-i  ] 
Lord  Cochrane  and  Mr.  Butt,  in  my  opinion,  were  not  guilty,  and 
they  were  erroneously  convicted.  I  was  counsel  in  the  cause,  and 
therefore  I  may  be  said  to  have  viewed  it  with  prejudice  at  the 
time ;  bat  I  have  since  fully  considered  it,  and  I  was  one  who  gave 
the  advice  to  his  late  Majesty  to  restore  Lord  Cochrane  to  his  rank, 
as  having  been  erroneously  convicted.  I  never  should  have  given 
that  advice  to  my  Sovereign,  notwithstanding  the  illustrious 
services  of  that  noble  Lord,  if  I  had  not  believed  that  he  had  been 
wrongly  convicted.    But  that  there  was  in  law  a  conspiracy,  for 


208  1849.    H.  L.    2  H.  L.  C.  582—588.  [b.r. 

BuBNEs      which  a  judgment  of  an  infamoas  nature  might  pass  upon  the 
Pennblu     parties  who  were  guilty  in  point  of  fact,  I  have  no  doubt,  any  more 
than  has  my  noble  and  learned  friend. 

But,  my  Lords,  I  was  just  going  to  illustrate  the  point  by  this 
case.  Suppose  that  a  landlord,  in  order  to  make  it  appear  that  his 
tenants  are  very  flourishing,  and  that  his  estate  is  very  valuable, 
remits  privately  rent  to  his  tenant ;  suppose  he  enables  that  tenant 
to  live  very  comfortably,  and  even  luxuriously  in  a  comfortable 
farm  house ;  and  supposing  all  the  while  that  this  is  owing  to  his 
remitting  the  rent,  and  perhaps  even  out  of  his  capital  doing  some* 
thing  more  for  the  tenant;  and  suppose  that  in  consequence 
Lord  A.  or  Sir  John  B.'s  tenants  are  supposed  to  be  very  flourishing, 
and  his  estates  to  be  very  valuable ;  and  suppose  the  consequence 
of  that  is,  that  after  they  have  got  this  name  in  the  world  for  five 
or  six  years,  a  man  comes  forward  and  bids  for  the  estate,  or  a 
tenant  comes  forward  to  bid  for  and  take  the  farm  :  it  would  be  a 
very  strong  case  to  say  that  this  little  manoeuvre  of  the  landlord  to 
make  things  appear  comfortable  and  better  than  they  really  were, 
[  *5H3  ]  would  be  such  a  fraud  as  *would  entitle  the  tenant  who  had  taken 
*  .    %•  the  farm,  when  he  was  called  on  to  pay  his  rent,  to  say,  *'  Oh,  it 

was  all  owing  to  my  seeing  my  predecessor  in  such  comfortable 
circumstances  that  I  was  induced  to  become  your  tenant ;  therefore 
I  will  not  answer  your  call "  (the  rent  being  in  the  nature  of  the 
call  here).  *'I  will  not  answer  your  call  for  my  instalment,  my 
next  half-year's  rent ;  it  is  a  fraud  you  have  committed,  and  there- 
fore though  I  have  executed  the  contract,  you  have  yourself  to 
blame."  No  such  answer  to  a  demand  for  rent  could  be  allowed. 
But  I  do  not  know,  if  there  were  a  bill  for  a  specific  performance  of 
an  agreement  to  take  a  lease,  which  had  not  actually  been  taken 
by  the  tenant,  how  far  that  would  be  an  answer  to  that  bill ;  but 
I  am  confident  that  no  court  of  equity  would,  under  those  circum- 
stances, set  aside  a  contract  or  a  lease  which  had  been  executed. 

Upon  the  remaining  parts  of  this  case,  my  noble  and  learned 
friend  having  so  elaborately  argued  them,  I  do  not  think  it  neces- 
sary to  dwell.  I  agree  entirely  in  the  conclusions  at  which  he  has 
arrived ;  and  I  am  of  opinion,  first,  that  there  is  no  such  fraud 
relevantly  alleged  as  would  be  a  sufficient  answer  to  the  action ; 
and,  secondly,  that  there  is  total  absence  of  proof  of  such  fraud  as 
would  entitle  this  party  to  have  this  contract  set  aside.  I  therefore 
entirely  agree  and  support  the  motion  of  my  noble  and  learned  friend. 

Interlocutor  affirmed,  with  costs. 
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IN   COMMITTEE  FOE  PEIVILEGES. 
The  Eaeldom  of  Crawford  and  Barony  of  Lindsay, 

(2  H.  L.  0.  634—678.) 

In  a  claim  to  an  ancient  Scotch  dignity,  if  no  patent  or  other  instrument 
of  creation  can  be  produced,  it  may  be  presumed  that  the  dignity  was 
created  by  patent  or  charter,  limiting  it  in  the  manner  in  which  it  has  been 
actually  enjoyed :  And  if  that  enjoyment  be  shown  to  have  been  confined 
to  heirs  mide,  in  exclusion  of  nearer  heirs  female,  the  dignity  must  be  held 
to  be  a  male  honour,  always  descendible  to  the  heirs  male  of  the  body  of  the 
first  grantee. 

Ancient  documents  of  a  public  character,  brought  from  the  proper 
repository,  are,  in  the  absence  of  patents  or  Parliamentary  records,  admis- 
sible as  evidence  of  the  creation  and  existence  of  Peerages :  And,  aemhle, 
that,  by  the  law  of  Scotland,  contemporaneous  history  is  admissible  for  the 
same  purpose. 

An  ancient  patent  without  the  seal,  but  with  the  attestation  thereof  duly 
yerified,  is  admissible  evidence. 

An  ancient  Scotch  dignity  might,  before  the  Union,  be  conveyed  by  the 
possessor,  together  with  the  territory  thereto  annexed,  to  another  branch 
of  the  family,  or  even  to  a  stranger,  with  the  King's  authority  ;  or  it  might 
be  resigned  to  the  King,  to  be  re-granted  by  a  new  patent,  with  diffei*ent 
destinations  and  with  its  old  precedency. 

A  witness,  brought  to  prove  a  copy  of  an  old  document,  should  be  able  to 
read  and  imderstand  the  original  when  he  compared  the  copy  with  it. 

An  admission  by  the  Attoniey-Qeneral  in  a  Peerage  case  is  not  binding  on 
a  subsequent  Committee. 

A  person  accustomed  to  ancient  manuscripts,  saying  that  by  a  careful 
examination  of  certain  signatures,  he  had  in  his  mind  such  a  distinct 
knowledge  of  the  hand-writing  as  to  be  able  to  say  without  immediate 
reference  to  them,  whether  any  letter  shown  to  him  was  or  was  not  written 
by  the  same  person :  Held,  a  competent  witness. 

Statements  in  writing  by  a  deceased  person  of  facts  within  his  knowledge 
relating  to  the  state  of  his  family,  without  a  view  to  a  suit  or  claim  of 
Peerage,  are  admissible  in  proof  of  pedigree. 

The  petition  of  James,  Earl  of  Balcarras,  presented  to  the  Queen 
in  1848,  claiming  the  above  ancient  Scotch  dignities  (i) ;  and  also 
the  petition  of  Bobert  Lindsay  Crawford,  Esquire,  presented  to  her 
Majesty  in  1845,  claiming  the  same  and  other  dignities  (2),  were  by 
her  Majesty  referred  to  the  House  of  Lords,  *and  by  the  House  to 
the  Committee  for  Privileges,  to  inquire  and  report  thereon. 

The  Committee  sat,  for  the  first  time,  the  9th  of  June,  1845  (s), 


(1)  See  76  Lords'  Jour.  327. 

(2)  See  77  Lords*  Jour.  109. 

(3)  The  Standing  Order,  No.  128 
(uow  No.  86),  requiring  a  claimant  to 
a  Peerage,  within  six  weeks  fi*om  the 
presenting  of  his  petition  to  the  House, 
to  lay  on  the  table  his  printed  case, 
pedigret  and  proofs,  was  dispensed 
with,    on     the     claimant's    petition, 


1845. 
Juiie  9, 17. 
July  4. 10. 

1846. 

March  2, 16. 

May  9, 

July  SO. 

1847. 

June  22. 

Jyly  6, 18. 

1848. 
May  16. 
June  28. 
^u^.ll. 

Loid 

COTTKMUAM, 
L.O. 

Lord 
Ltndhubst. 

Lord 
Brougham. 

Lord 
Campbell. 

Earl  of 
Devon. 

[584] 


[  *bU  ] 


stating,  that  by  reason  of  the  length 
of  time  through  which  his  pedigree 
had  to  be  traced,  and  the  multiplicity 
of  proofs  and  authorities  on  which  it 
depended,  his  counsel  had  not  been 
able,  with  all  his  diligence,  sooner  to 
complete  the  preparation  of  his  case. 
(77  Lords'  Jour.  62.) 
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vhen  Mr,  (afterwards  Sir  FitzRoy)  Kelly,  Mr.  WoHley,  Mr.  John        Thb 

Crawford 
Riddell  (of  the  Scotch    Bar),    and    Sir   John    Bayky,    appeared  and  Lindsay 

as  counsel  for  the  Earl  of  Balcarras.    No  counsel  appeared  for  R.    p^ekaoeb. 

Lindsay  Crawford,  nor  did  he  present  a  printed  case  to  the  House. 

The  Lord  Advocate  for  Scotland,  and  the  English  Solicitor-General 

attended  on  behalf  of  the  Grown. 

Mr.  Kelly  stated  the  claim  of  the  Earl  of  Balcarras.  His  state- 
ment, abridged  and  corrected  by  the  evidence,  was,  that  Sir  David 
Lindsay,  Baron  of  Crawford  and  Glenesk — and  supposed  to  be  son- 
in-law  of  Robert  IL,  King  of  Scotland, — was,  on  the  21st  of  April, 
1398,  created  Earl  of  Crawford.  No  original  patent,  charter,  or 
other  written  constitution  of  the  Earldom  is  extant ;  certainly  none 
has  been  found,  after  the  most  diligent  search.  There  are,  however, 
numerous  public  instruments, — besides  contemporaneous  history, 
which  is  admissible  evidence  (i)  in  cases  of  ancient  Scotch  Peerages, 
— showing  that  Sir  David  Lindsay  was,  at  the  ^period  above  [  *536  ] 
mentioned,  created  Earl  of  Crawford,  and  there  is  unquestionable 
evidence  of  the  descent  of  the  dignity,  for  many  generations,  to  the 
heirs  male  of  his  body,  passing  over  the  heirs  female  on  several 
occasions.  The  rules  of  law,  therefore,  which  have  been  recognised 
and  acted  upon  by  this  House,  in  a  great  number  of  Peerage  cases, 
are  applicable  to  this,  namely,  that  where  no  patent  or  other 
instrument  of  creation  is  found,  it  will  be  presumed  that  a -patent 
was  granted  transmitting  the  dignity  in  the  line  in  which  it  has 
been  actually  enjoyed  (2),  and  that  when,  as  in  this  case,  the  enjoy- 
ment hitherto  has  been  confined  to  heirs  male,  in  exclusion  frequently 
of  nearer  heirs  female,  the  dignity  must  be  exclusively  descendible 
to  the  heirs  male  of  the  body  of  the  first  grantee  (a).    Accordingly 

(1)  stair's  Inst,  b.  iv.,  tit  xlii.,  Peerages  of  Ireland  also,  although  it 
S  16;  Ersk.  Inst,  b.  iv.,  tit.  ii.  $  7.  is  not  known  bow  tbey  were  created: 
See  also  The  PdvoaHh  case  in  1835.  (see  The  Slane  Peerage  case,  47  R.  E.  14; 

(2)  The  Sutherland  Peerage  case,  5  01.  &  Fin.  pp.  23  and  69).  But  the 
Ixnds'  Jour,  for  1766—1771.  ancient  Peerages  of  England,  anterior 

(H)  The    Earldom    of   Cassilis  and  to  creations  by  patent  in  the  time  of 

Barony  0/  Kennedy,  Lords'  Jour,  for  Bic.  II. ,  were  constituted  by  writ  of 

1762;    Barony  of  Borthwiek,    ibid,;  summons  to  Parliament,  and  sitting 

Barony  of  Spynie,   Lords'  Jour,   for  therein,  and  are  descendible  in  fee  tail, 

l7Sd ;     and  Barony  and  Dukedom  of  that  is,  to  the  heirs  general  of  the  body 

R'*xhHryhey    Lords'    Jour,    for   1812.  of  the  firat  grantee:    (see  The  Vaux 

This  role  of  law,  applicable  to  the  Peerage  case  (47  B.  B.  105,  5  CI.  &Fin. 

ancient    Peerages    of    Scotland,    all  526) ;  The  Braye  and  Camoys  cases,  49 

which   are   supposed   to   have   been  B.  B.  174,  195  (6  CI.  &  Fin.  pp.  7o7 

created    by   patents,     has    probably  and  789);   and  The  Hastinga  Peerage 

governed  the  descent  of  the  ancient  case,  54  B.  B.  27 ;  8  CI.  &  Fin.  144). 
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Thb        it  will  be  shown  that  the  title  and  dignity  of  Earl  of  Crawford,  upon 

C  R-A.  WFORD 

AKD  Lindsay  ^^^  death  of  Earl  David  in  1406,  descended  to,  and  was  enjoyed  by, 
PBKttAQKs.  jjjg  son  Alexander,  *the  second  Earl,  upon  whose  death,  in  or  before 
'-  *'  1489,  it  descended  to  his  son  and  heir  David,  the  third  Earl  of 
Crawford.  He  was  also  styled  Lord  Lindsay,  a  title  probably 
anterior  in  date  to  the  earldom  of  Crawford,  but  which  thereafter,  for 
many  generations,  descended  with  it  to  the  heirs  male  of  the  family, 
to  the  exclusion  of  heirs  female,  whence  it  must  be  inferred  that  the 
Barony  also  was  a  male  honour,  and,  according  to  the  adjudged 
law  before  mentioned,  it  must  still  descend  in  the  same  manner. 

David,  the  third  Earl,  was  killed  in  battle,  in  1445,  leaving  two 
sons,  Alexander,  called  in  his  father's  lifetime  *'  Master  of  Craw- 
ford," a  title  common  in  Scotland  to  the  eldest  son,  who  succeeded 
as  the  fourth  Earl ;  and  Walter,  who  became  ancestor  of  the  House 
of  Edzell,  after  mentioned  as  holding,  in  due  course  of  law,  the 
Earldom  of  Crawford.  It  is  from  that  branch  of  the  Lindsays,  in 
the  character  of  their  direct  male  descendant,  and  also  as  heir  male 
of  David,  the  first  grantee,  that  the  Earl  of  Balcarras,  on  failure 
of  nearer  heirs  male,  claims  to  be  entitled  to  both  these  honours. 

The  said  Alexander,  fourth  Earl,  died  in  1458,  leaving  two  sons, 
David,  the  fifth  Earl,  and  Alexander,  named  Sir  Alexander  Lindsay 
of  Ochtermonsie.  David,  being  a  minor  at  his  father's  death,  was 
ward  to  his  uncle  Walter  during  his  minority.  He  was,  in  1488, 
created  Duke  of  Montrose  (a  title  not  now  claimed),  and  died 
in  or  before  the  year  1497,  leaving  one  surviving  son  (i),  John,  who 
became  sixth  Earl  of  Crawford,  and  fell  at  the  battle  of  Flodden  in 
[  *538  ]  1518,  without  issue.  He  left  two  sisters,  Margaret  and  ^Elizabeth 
Lindsay,  coparceners  of  line,  and  heirs-at-law  not  only  of  the  said 
John,  but  also  of  all  the  antecedent  Earls  of  Crawford  and  Lords 
Lindsay.  Both  these  ladies  married,  and  left  issue,  but  neither  of 
them,  or  their  issue,  succeeded  to  the  honours  or  to  the  estates  which 
went  to  the  collateral  heir  male,  the  said  Sir  Alexander  Lindsay,  of 
Ochtermonsie.  This  was  the  first  occasion  on  which  female  heirs 
were  passed  over. 

Alexander,  the  seventh  Earl,  died  in  or  before  1517,  and  was 
succeeded  by  his  eldest  son  David,  the  eighth  Earl,  who  died  in 
1542,  leaving  an  only  surviving  son,  Alexander,  called  "  the  wicked 
Master,"  wicked  for  having  attempted  the  life  of  his  father.  Having 
thereby  incurred  the  crime  and  penalties  of  parricide,  according  to 
the  law  of  Scotland,  he  and  his  posterity  became  virtually  extinct, 

(1)  An  elder  son  had  predeceased,  without  issue. 
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and  the  saccession  to  the  honoars,  and  also  to  the  estates,  which  The 
were  limited  in  strict  entail,  to  heirs  male,  opened  to  the  next  coUa-  amdLtmdsay 
teral  heir  male-  That  was  David  Lindsay  of  Edzell,  the  great  peerages. 
grandson  and  lineal  heir  male  of  the  said  Walter,  the  first  of  that 
family,  and  direct  ancestor  of  this  claimant;  and  his  succession 
affords  sufficient  proof  of  the  extinction  of  all  preferable  heirs  male, 
sprung  from  the  main  or  eldest  branch  of  the  family.  David,  having 
thus  become  the  ninth  Earl  of  Crawford,  and  Lord  Lindsay,  upon 
the  death  of  the  eighth,  in  1542,  had  issue  a  son,  also  named  David, 
to  whom  the  dignities  would  in  due  course  pass,  but  for  the  gene- 
rosity of  the  father,  who,  considering  that  they  had  come  to  himself 
from  the  elder  branch,  and  that  the  ''  wicked  Master  "  had  left  an 
only  son, — who,  though  innocent  of  the  father's  crime,  yet  was 
involved  in  the  consequences, — determined  to  surrender  the  dignities 
to  the  Crown,  in  order  that  they  might  be  reconveyed,  together  with 
the  'estates,  subject  to  his  own  life-rent  and  to  the  reversion  to  his  [  *639  ] 
descendants,  to  the  son  of  him  who  forfeited  them.  Accordingly, 
upon  the  death  of  David,  the  ninth  Earl,  in  1588,  the  dignities 
returned  from  the  collateral,  to  the  first  and  principal  line,  and  vested 
in  David,  son  of  the ''  wicked  Master,"  the  ninth  Earl.  All  this  was 
done  with  the  sanction  of  the  Crown,  by  a  sufficient  instrument,  to  be 
given  in  evidence,  and  it  will  be  further  shown  that  this  David  was  sum- 
moned to  Parliament  by  the  title  of  Earl  of  Crawford,  which  would  of 
itself  be  conclusive  upon  his  being  in  lawful  possession  of  that  dignity. 

It  appears,  therefore,  that  with  the  one  exception,  the  Earldom 
descended  regularly,  in  the  direct  male  line,  from  the  first  Earl  to 
the  tenth,  who  thus  had  in  himself  both  dignities,  as  if  there  was 
no  interruption  of  the  descent.  He  died  in  1575,  leaving  four  sons, 
David,  Henry,  John,  and  Alexander  (created  Lord  Spynie  by 
James  YL)  and  was  succeeded  by  David,  eleventh  Earl,  who  was 
succeeded  by  his  son  David,  twelfth  Earl,  who  died  in  1621,  leaving 
only  a  daughter,  Jane,  who  lived  to  1663 ;  but  she  did  not  enjoy 
the  dignities,  which  passed  to  the  said  Henry,  next  brother  of  her 
grandfather,  and  heir  male  of  him  and  of  her  father.  This  was  the 
second  instance  of  exclusion  of  nearer  heirs  female. 

Henry,  the  thirteenth  Earl,  bad  four  sons,  John,  George,  Alex- 
ander, and  Ludovick.  John  died  in  his  father's  lifetime,  leaving 
two  daughters  only,  Margaret  and  Jean.  They  did  not  enjoy  the 
dignities,  which,  to  their  exclusion — the  third  instance  of  the  exclu- 
sion of  heirs  female, — passed  to  their  uncle  George,  the  fourteenth 
Earl,  who  also  left  only  a  daughter ;  and  on  his  death,  in  1623,  his 
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thb  next  brother,  Alexander,  succeeded  *a8  fifteenth  Earl,  to  the  exclu- 
AUD  Lindsay  sion  of  the  daughter.  He  died  without  issue,  in  1639,  when  his 
Pberages.     j^g^^  brother,  Ludovick,  succeeded  to  both  the  dignities. 

It  appears,  therefore,  that  down  to  this  period  the  honours 
descended  lineally  to  the  heirs  male  of  the  first  grantee.  The 
temporary  enjoyment  of  them  by  David,  ninth  Earl,  forms  no 
exception  ;  because  by  the  constructive  parricide  of  the  "  wicked 
Master,"  he  and  his  descendants  were,  as  it  were,  rooted  out  of  the 
succession,  and  David  of  Edzell  succeeded,  as  nearest  lawful  heir  male. 
On  four  different  occasions,  the  heirs  female  of  line  were  excluded. 
In  The  Sutherland  case,  one  instance  of  enjoyment  by  a  female  in  1514, 
was  held  to  determine  the  course  of  descent  of  that  dignity,  the 
original  constitution  of  which,  like  the  present,  was  unknown.  The 
course  of  descent  to  males  only,  established  fourfold  in  the  succession 
to  the  Crawford  Peerage,  could  not  be  changed  except  by  some  solemn 
countQr-rei'interventug  of  later  date,  which  was  attempted  thus  : 

Ludovick,  sixteenth  Earl,  having  no  issue,  and  being  himself  the 
last  male  descendant  of  the  original  grantee,  in  the  main  line, 
determined,  in  manifest  injustice  to  the  House  of  Edzell,  the  next 
heirs  male,  to  divert  the  succession  to  another  branch,  and  with 
that  view  he,  being  attached  to  Charles  I.,  in  1642,  prevailed  on 
him  to  accept  a  surrender  of  the  Earldom  of  Crawford,  and  to 
re-grant  that  dignity  by  a  new  patent,  with  the  ancient  precedency, 
to  himself  and  the  heirs  male  of  his  body,  whom  failing,  to.John, 
Earl  of  Lindsay,  of  Byres,  (the  representative  of  a  branch  sprung 
from  the  main  Crawford  line  of  the  Lindsays  before  the  creation  of 
the  Earldom)  and  the  heirs  male  of  his  body,  *'  quibus  deficientibus, 
[  ♦541  ]  haeredibus  *masculis  dicti  Ludovici  Comitis  de  Crawfurde  quibtis- 
cunque,  cognomen  et  insignia  familisB  de  Grawfurdi  gerentibus." 
This  patent,  however  unjust  to  the  Edzell  branch,  was  perfectly 
valid,  being  founded  on  an  unexceptionable  resignation  of  the  dignity, 
and  new  grant  by  the  Crown,  the  fountain  of  honours,  and  it  became 
the  regulating  patent  of  the  Earldom  of  Crawford.  Theonly  alteration 
made  by  it  in  the  destination  of  the  Earldom,  was  the  interpolation 
of  the  said  Earl  of  Lindsay,  and  the  heirs  male  of  his  body,  on 
whose  extinction,  the  dignity  was,  in  the  very  terms  of  the  patent, 
to  revert  to  the  "  heirs  male  whomsoever,"  of  Ludovick.  The  Earl 
of  Balcarras  sustains  that  character,  as  well  as  the  character  of 
heir  male  of  the  body  of  Earl  David,  the  first  grantee. 

On  the  death  of  Ludovick,  without  issue,  the  said  John,  Earl  of 
Lindsay,  succeeded,  as  sevent'eenth  Earl  of  Crawford,  and  being  a 
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Covenanter,  he  obtained  from  the  then  Scotch  Parliament  a  new        Thb 

patent, — even  in  Earl  Ludovick's  life  time,  and  in  exclusion  of  him, —  and  Lindsay 

extending  the  succession  to  his  own  heirs  general ;  but  that  patent    P""*^***^- 

being  void,  as  unauthorized  by  the  King,  and  for  other  reasons,  not 

necessary  to  be  stated,  no  succession  took  place  under  it  (i).    After 

the  death  of  this  John,  in  1677,  the  Crawford  dignity  descended 

lineally   to    his   eldest   son,  grandson,  and   great   grandson,   the 

eighteenth,  nineteenth,  and  twentieth  Earls.    On  the  death  of  the 

last  of  these,  without  issue,  in  1755,  leaving  two  sisters,  heirs  of 

line,  the  dignity  passed  over  them, — another  instance  of  exclusion 

of  heirs  female,  proving  that  the  original  course  of  descent  to  heirs 

male  was  not  altered  by  *the  patent  of  1642,  and  went  to  George      [  *542  ] 

Lindsay,  fourth  Viscount  Garnock,  who  was  the  great  grandson  and 

direct  heir  male  of  Patrick  Lindsay  of  Eilbimie,  the  second  son  of 

John,  the  seventeenth  Earl.    This  George,  the  twenty-first  Earl  of 

Crawford,  was  succeeded  by  his  son  George,  the  twenty-second  Earl, 

who  died  in  1808,  without  issue,  whereupon  the  entire  male  line  of 

the  Lindsays  of  Byres,  descended  from  John,  the  seventeenth  Earl, 

having  been  spent,  the  succession  opened,  in  the  terms  of  the  last 

remainder  in  the  patent  of  1642,  to  the  ''  heirs  male  whomsoever  "  of 

Earl  Ladovick,  the  patentee.    His  nearest  collateral  heirs  male,  the 

Lindsays,  Lords  Spynie,  who,  like  him,  were  descended  from  David, 

the  tenth  Earl,  having  also  been  extinct,  from  the  year  1685,  the 

Earldom  of  Crawford  reverted  to  the  Edzell  branch,  which,  in  I8O81 

was  represented  by  Alexander,  sixth  Earl  of  Balcarras,  who  was  then 

the  heir  male  and  lineal  descendant  of  David  of  Edzell,  the  ninth 

Earl  of  Crawford  before  mentioned,  being  the  great  great  grandson 

of  Sir  David  Lindsay,  first  Earl  of  Balcarras,  who  was  the  son  and 

heir  of  John  Lindsay,  second  son  of  the  said  ninth  Earl  of  Crawford, 

whose  first  son's  issue  male  was  extinct  before  1750.    Alexander, 

sixth   Earl    of    Balcarras, — and,   de  jure,  twenty-third   Earl    of 

Crawford,  though  he  did  not  take  that  title,  being  ignorant  of  the 

existence  of  the  patent  of  1642, — died  in  1825,  and  was  succeeded, 

in  all  his  honours,  by  his  only  son,  the  present  Earl  of  Balcarras, 

who  claims  not  only  to  be  Earl  of  Crawford,  but  also  Lord  Lindsay, 

which  latter  dignity  was  not  comprised  in  or  affected  by  the  patent 

of  1642,  but  descends  to   this  claimant,  as  heir  male  not  only  of 

Ladovick,  sixteenth  Earl,  but  also  of  David,  third  Earl  of  Crawford, 

the  *first  ascertained  Lord  Lindsay.     The  Barony  has  in  fact  been      [  *548  j 

dormant  since  the  death  of  Earl  Ludovick. 

(1)  See  rescissory  Acts  (Scotch)  of  1661, 

18—2 
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The  Of  the  patent  of  1642  there  is  no  record,  no  registration,  or 

AND  Lindsay  enrolment,  to  be  found ;  but  the  patent  itself  has  been  found,  and  will 

PEKBAGE8.     j^^  produced  in  evidence.    It  has,  like  many  ancient  patents,  lost 

its  seal,  but  the  attestation  of  the  officer  who  countersigned  it  is 

perfect. 

(Lord  Campbell  :  There  are  many  cases  of  ancient  instruments 
having  lost  their  seals,  but  the  attestation  being  appended  and 
verified,  they  have  been  held  valid.) 

The  genuineness  of  the  signature  of  Sir  John  Scott,  of  Scotstarvet, 
who  was  the  proper  officer  to  countersign  this  patent,  will  be 
verified,  and  the  whole  instrument,  except  the  seal,  will  be  produced. 
A  similar  instance  occurred  in  the  late  investigation  in  The  Annan- 
dale  Peerage  (i).  There  the  patent  of  the  Earldom  of  Hartfell  was 
admitted,  although  it  wanted  the  seal,  there  remaining  only  part  of 
the  label  or  tag  that  connected  the  seal  with  the  patent.  Although 
it  is  perfectly  immaterial  to  the  Earl  of  Balcarras  whether  the 
patent  of  1642  was  ever  granted  or  not,  because  he  can  establish  his 
claim  to  the  dignities  independently  of  it,  as  heir  male  of  David , 
third  Earl  of  Crawford,  Lord  Lindsay;  still,  as  the  patent  has 
governed  the  descent  of  the  Earldom  for  two  centuries,  and  this 
claimant  falls  within  the  terms  of  the  last  remainder,  to  *'the 
heirs  male  whomsoever "  of  Ludovick  the  patentee,  he  comes 
prepared  to  establish  his  right  also  under  that  patent. 
[  544  ]  The  evidence  given  in  support  of  the  claim  was  divided  into  six 

principal  heads,  corresponding  with  the  branch  lines  of  the  claimant's 
pedigree.  The  first  head  comprised  the  descent  of  the  dignity  of 
Crawford,  in  the  direct  line,  from  its  creation  to  the  date  of  the 
new  patent,  in  1642. 

To  prove  that  Sir  David  Lindsay  was  created  Earl  of  Crawford 
on,  or  soon  after,  the  21st  of  April,  1398,  Mr.  Carnegie,  writer  to  the 
signet,  produced  a  copy  of  an  old  Exchequer  Boll  of  the  Great 
Chamberlain  of  Scotland,  taken  from  the  original  in  her  Majesty's 
General  Eegister  House  in  Edinburgh,  the  proper  depositary  for  all 
such  public  documents.  It  was  entitled,  **  Compotum  Domini  Boberti 
Ducis  Albanise,  &c.,  Camerarii  ScotisB,  &c.,"  being  an  account  of  the 
Chamberlain's  official  receipts  and  disbursements,  from  the  8rd  of 
June,  1897,  to  the  2nd  of  May,  1898  ;  and  it  contained  an  item  of 
692.  68.  4d.,  for  expenses  of  the  King's  household  at  Scone  and 

(I)  The  claim  to  that  Peerage,  which  was  in  1844  declared  '*  not  made  out.'* 
was  for  a  long  time  before  the  House,      [Not  reported.] 
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at  Perth,  ''  tempore  quo  tentum  fuit  scaccarium,  quo  etiam  tempore        Thb 
tentum  fuit  consilium  regis  ibidem,  super  multis  punctiset  articulis  and  Lindsay 
necessariis  pro  negotiis  regni  et  reipublicae ;    et  facttis  fait  Dux    P««»a«"8« 
de  Rothesay,  dominus  David  primogenitus  Begis,  Gomes  de  Carrie ; 
et  Dominus  Bobertus,  germanus  Begis  Gomes  de  Ffyf  et  Menteth, 
foetus  fait  Dux  Albania  ;  et  Domintis  David  de  Lindesay,  foetus  fait 
Conies  de  Crawforde,''  &c. 

Witness  said  that  this  copy  was  made  by  a  clerk  in  the  Begister 
House,  and  it  was  compared  with  the  original  with  the  assistance  of 
Mr.  Home,  another  clerk,  much  experienced  in  reading  and  copying 
ancient  writings,  who  first  read  the  original,  while  witness  perused 
the  copy,  and  then  read  the  copy  while  witness  held  the  ^original ;  he  [  *545  ] 
would  not  say  positively  that  he  could  read  and  understand  the 
original,  which  was  in  the  old  character,  without  taking  more  time. 

The  Lord  Ghancbllob  (Lord  LYNDHURST),and  Lord  Brougham  (i), 
and  other  Lords  of  the  Gommittee,  said  they  were  of  opinion  that 
a  witness  should  be  brought,  who  could  speak,  from  his  own 
knowledge  of  the  correctness  of  the  copy. 

Mr.  Home  was  accordingly  brought,  and  examined  on  a  subsequent 
day.  He  said  he  was  a  writing  clerk  in  her  Majesty's  Ghancery 
Office ;  was  conversant  with  the  Latin,  and  the  handwriting  of  the 
period  of  the  date  of  this  document ;  he  and  Mr.  Garnegie  compared 
the  copy  with  the  original,  interchangeably,  that  is,  witness  reading 
the  original,  Garnegie  looking  at  the  copy,  et  vice  versa.  The  copy 
was  made  by  Mr.  Lowe,  a  clerk  in  the  Begister  House,  and  was  a 
correct  copy. 

Mr.  Lowe  also  was  examined.  He  said  he  made  this  copy  from 
the  original,  and  had  acquaintance  enough  with  the  Latin  and 
writing  of  the  periods  as  to  be  able  to  say  this  was  a  correct  copy ; 
it  contained  the  same  abbreviations  as  the  original. 

The  document  was  then  received,  and  Mr.  Garnegie  read  the 
material  passages. 

Lord  Brougham  said,  all  that  the  Gommittee  decided  was,  that  the 
witnesses  were  competent,  and  the  document  admissible ;  its  effect  was 
to  be  matter  of  future  consideration,  when  the  evidence  was  printed. 

The  claimant's  counsel  suggested  that  it  would  be  a  ^saving  of      [  **'>^^  1 

(1)  Their  Lordships,  and  also  the  the  Oommittee.  Lord  Cottenham  did 
Earl  of  Devon,  Lord  Campbell,  and  not  attend  until  1847,  when,  being 
Ixnd  Hedesdale  generally  attended  in      LordChancellor,  he  attended  regularly. 
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Thb         expense  to  the  claimant,  and  aseful  to  the  Committee,  if,  instead  of 

Gr  A  TIT  PORD 

andLindbat  priDting  this  and  other  documents  at  length,  the  agents  for  the 
Pkebages.    (jiainaant   and  the  Crown  would  select  for  printing  such  parts  of 
them  as  were  material. 

The  Lord  Advocate  assented,  and  the  Lords  of  the  Committee 
approved  of  that  course. 

To  prove  that  there  was  an  Earl  of  Crawford  in  Scotland  in  the 
year  1898,  a  Scotch  Roll  of  the  19th  of  October  of  that  year,  being 
the  22nd  Bichard  II.  of  England,  was  produced  by  a  clerk  of  the 
Record  Office  of  the  Tower  of  London,  and  he  read  an  extract 
therefrom,  purporting  to  be  a  safe  conduct  to  David,  Earl  of 
Crawford,  to  come  into  England  with  thirty  knights  in  his  train.  An 
examined  copy  of  the  extract  was  delivered  in,  and  five  similar 
Scotch  Rolls  were  produced  consecutively  from  the  Tower  (i),  the 
first  being  of  the  6th  year  of  Henry  IV.  (1405),  giving  a  safe 
conduct  to  England  to  the  same  David,  Earl  of  Crawford;  the 
second  being  of  the  8th  &  9th  Henry  lY.  (1407),  giving  a  safe  con- 
duct to  Alexander,  Earl  of  Crawford  ;  a  third  being  of  the  9th  &  10th 
of  Henry  Y.  (1421),  containing  the  names  of  hostages  for  James  the 
First,  King  of  Scotland,  and  among  them  Alexander,  Earl  of  Crawford ; 
the  fourth  being  of  the  19th  of  Henry  YI.  (1488)  appointing  con- 
servators of  the  truce  between  England  and  Scotland,  among  them 
the  said  Alexander,  Earl  of  Crawford ;  and  the  fifth  being  a  treaty  in 
the  81st  of  Henry  YI.  (1458)  between  the  two  kingdoms  contracted  by 
certain  Commissioners,  including,  on  the  part  of  Scotland,  Alexander, 
[  ^547  ]  Earl  of  Crawford  (2).  *The  material  parts  of  all  these  rolls  were 
read,  and  examined  copies  of  the  extracts  were  delivered  in  (s). 

Yarious  charters,  compotums,  and  other  documents  of  a  public 
nature,  were  produced  from  the  General  Register  House  in 
Edinburgh,  and  also  deeds  of  entail  and  settlement,  from  family- 
muniment  repositories,  to  show  that  David,  the  first  Earl,  died  in 
1406,  and  left  a  son,  Alexander,  who  was  the  second  Earl  of 

(1)  Eotuli  ScotisB,  in  the  Tower  of  Crawford  in  1398  ;  but  the  counsel  did 

Ix)ndon.  not  offer  them  in  evidence,  conceiving 

(2]  This   was  Alexander,    not    the  that  the  creation  of  the  dignity  had 

second,  but  fourth,  Earl.  been  sufficiently  proved  by  the  docu- 

(3)  The  claimant's  agents  were  pre-  ments  already  admitted  ;  nor  was  it 

pared  with  extracts  from  contemporary  certain  that  the  liOrds  would  admit 

historians,  as  Bower  (vol.  ii.  p.  422,  them,  having  rejected  similar  extracts 

edit.    Qoodal)  and  Wynton    (vol.    ii.  upon  a  claim  to  an  English  Peerage, 

p.  381,  edit.  Macpherson),  stating  that  See  The  Vaux  Peerage  case,  47  R.  R^ 

Sir  David  Lindsay  was  created  Earl  of  p.  115  (5  Gl.  &  Fin.  538). 
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Crawford,  and  that  he  was  succeeded  by  his  son  David,  third  Earl,        the 
who  in  some  of  these  documents  was  also  called  Lord  Lindsay.     It  and*lind8at 
appeared  by  the  further  evidence  that  the  successors  of  this  David    Peerages. 
in  the  Earldom  were  also  respectively  called  Lord  Lindsay,  down  to 
and  inclusive  of  Ludovick,  the  sixteenth  Earl  of  Crawford. 

The  Rotvli  Scotia,  printed  by  the  Kecord  Commissioners,  were 
offered  to  show  by  one  of  them,  with  other  evidence,  that  David, 
son  of  Alexander,  the  fourth  Earl,  succeeded  him  in  1458-4,  and 
afterwards  on  attaining  his  age,  sat  in  the  General  Council  or 
Parliament  of  Scotland,  as  Earl  of  Crawford  (the  fifth)  and  Lord 
Lindsay,  but  were  rejected,  because  it  was  not  shown  that  the  original 
roll  was  not  extant.     This  was  afterwards  produced  and  admitted. 

To  prove  that  John,  son  of  this  David,  and  sixth  Earl  of  Crawford,  L  ^48  ] 
left  two  sisters,  liis  heirs  of  line  surviving,  yet  that  he  was  succeeded 
in  the  Earldom,  and  also  in  the  title  of  Lord  Lindsay,  by  his 
uncle  Alexander  Lindsay  of  Ochtermonzie,  second  son  of  Alexander, 
fourth  Earl,  in  exclusion  of  the  sisters,  an  act  or  order  of  the 
Supreme  Civil  Court,  dated  in  1515,  mentioning  ''Margaret 
Lindsay  and  Elizabeth  Lindsay,  sisters  and  heirs  of  the  late 
{umquhile)  John,  Earl  of  Crawford,"  as  parties  to  the  cause ;  and 
also  an  Act  of  Parliament  or  General  Council  held  at  Perth  in  1518, 
and  entered  in  the  Acta  Dominorum  Concilii,  in  which  this  Alexander 
was  mentioned  as  Earl  of  Crawford ;  and  also  an  Act  of  a  General 
Council  held  in  Edinburgh  in  1515,  mentioning  this  Alexander, 
Earl  of  Crawford,  as  heir  and  successor  of  John,  Earl  of  Crawford, 
his  nephew,  were  produced  from  the  General  Register  House,  and 
were  admitted.  And  to  show  the  devolution  of  the  Crawford  estates 
in  the  same  manner,  a  deed  of  entail  and  a  Royal  charter  of  con- 
firmation thereof,  obtained  by  David,  fifth  Earl,  in  1474,  limiting 
the  estates  to  him  and  ''the  heirs  male  of  his  body,  whom  failing, 
to  his  heirs  male  whomsoever,"  were  produced  from  the  proper 
custody,  and  admitted. 

To  prove  the  forfeiture  of  the  succession  by  Alexander,  the 
"Wicked  Master" — for  himself  and  the  heirs  of  his  body  only, — 
and  that  upon  the  death  of  his  father,  eighth  Earl,  in  1542,  the 
dignities  and  estates  passed  to  David  Lindsay  of  Edzell,  as  the 
next  collateral  heir  male,  the  record  of  the  indictment  and  conviction 
of  the  said  "  Wicked  Master  "  and  quasi  parricide  for  laying  violent 
hands  on  his  father,  before  the  High  Court  of  Justiciary  in  1580, 
and  several  Boyal  charters,  including  the  said  charter  of  entail  of 
1474,  and  other  ^documents,  some  of  a  public,  others  of  a  private       [  *549  ] 
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The  nature,  all  produced  from  the  proper  repositories,  were  put  in 
AND^LiNosAY  Gvidence.  The  subsequent  resignation  and  conveyance  of  the 
Peerages,  estates  by  David,  ninth  Earl,  in  favour  of  David,  son  of  the 
"  Wicked  Master," — with  reservation  of  his  own  life  interest  and  of 
his  descendants'  right  of  succession  in  failure  of  direct  heirs  male 
of  the  last-named  David, — was  proved  by  a  bond  or  obligation 
entered  into  by  him,  reciting  the  conviction,  &c.,  of  his  father,  and 
the  proposed  resignation  by  the  ninth  Earl ;  by  the  instrument  of 
resignation,  and  by  a  Boyal  charter  of  confirmation,  all  dated  in 
1546 ;  and  the  succession  of  David,  the  tenth  Earl,  so  restored,  was 
proved  by  a  summons  to  Parliament  in  1554,  and  by  special  retours, 
dated  respectively  in  1562  and  1594. 

To  prove  that  David,  twelfth  Earl,  died  in  1621  without  male 
issue,  leaving  an  only  daughter.  Lady  Jean,  his  heir  of  line,  sur- 
viving, yet  that  she  was  passed  over  (the  second  instance  of 
exclusion  of  heirs  female),  and  the  estates  and  dignities  descended 
to  her  grand  uncle,  Sir  Harry  Lindsay,  of  Carrieston, — who  was 
the  second  son  of  the  tenth  Earl,  and,  being  then  the  nearest  heir 
male,  became  thirteenth  Earl. 

Numerous  instruments — including  a  grant  of  a  pension  by 
Charles  XL,  in  1668,  to  *'  Ladie  Jeane  Lindsay,  onlie  daughter  to 
the  deceased  David,  Erie  of  Crawford,"  decrees  of  Court,  special 
retours,  Acts  and  Rolls  of  Parliament,  and  Royal  charters  of  entail, 
some  of  which  were  previously  adduced  for  other  purposes,  were 
produced  and  admitted,  some  absolutely,  and  some  only  de  bene  esse. 
To  prove  that  John,  eldest  son  of  Henry,  thirteenth  Earl,  &c.,  pre- 
deceased his  father  in  1615,  and  left  issue  only  two  daughters,  and 
that  on  the  death  of  the  thirteenth  Earl  in  1627,  the  estates  and 
[  *550  ]  dignities,  *in  exclusion  of  these  two  grand-daughters  and  heirs  of 
line  then  alive,  passed  to  his  second  son,  George,  who  then,  as 
nearest  heir  male,  became  fourteenth  Earl. 

A  charter  by  James  VI.,  dated  1614,  an  interlocutor  of  the 
Supreme  Civil  Court  in  1618,  a  deed  of  contract  dated  in  1625,  duly 
registered,  mentioning  "  George,  Earl  of  Crawford,  Lord  Lindsay," 
as  a  party  thereto,  letters  of  inhibition  in  1627,  at  the  instance  of 
'^  Margaret  and  Jean  Lindesayes,  onlie  lawfull  daughters  and 
aeris,"  &c.,  *'of  uTnquhile  Sir  John  Lindsey,"  &c.,  were  produced, 
with  other  evidence,  and  admitted.  And  in  proof  of  the  fourth 
instance  of  exclusion  of  females  from  the  succession  to  the  honours, 
it  was  shown  by  a  charter  of  1681,  by  general  retours  of  1689  and 
1658,  and  by  a  roll  of  the  nobles  present  in  the  Parliament  of  1635, 
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containing  a  protest  by  "  Ludovick,  Earl  of  Crawford,"  in  support        The 
of  his  precedence,  that  on  the  death  of  George,  fourteenth  Earl,  and  lindray 
leaving  a  daughter  Margaret,  his  only  child  and  heir  of  line,  she    ^kebawes. 
was  passed  over,  and  her  uncle  Alexander,  next  brother  of  George, 
succeeded ;  and  that  on  his  death  in  1689  without  issue,  the  said 
Margaret  still  living,  the  dignities  and  estates  were  possessed  by 
the  said  Ludovick,  sixteenth  Earl,  who  was  a  younger  brother  of 
the  said  George  and  Alexander. 

To  prove  that  Earl  Ludovick  resigned  the  Earldom  to  the  Grown, 
in  1642,  and  obtained  a  re-grant  and  patent  thereof,  with  the 
original  precedence,  to  him  and  the  heirs  male  of  his  body,  to  be 
procreated,  he  then  having  no  children,  remainder  to  John,  Earl  of 
Lindsay,  and  the  heirs  male  of  his  body,  remainder  to  Earl 
Ludovick's  heirs  male  whomsoever,  the  patent  itself  was  offered  to 
be  put  in  evidence. 

Objections  to  its  reception  were  taken  by  the  Attorney -General 
*and  Lord  Advocate^  on  the  grounds  that  it  was  not  registered  or       [  •ssi  ] 
otherwise  authenticated  as  genuine,  and  that  there  was  no  seal  to  it. 

To  meet  these  objections,  numerous  witnesses  were  examined, 
and  it  was  shown,  first,  that  the  register  for  the  year  1642  was 
defective,  twelve  folios  being  wanting  in  that  part  where  the  patent 
ought  to  be  recorded,  according  to  the  reference  in  the  index, 
mentioning  ''  Diploma  Ludovici  Comitis  de  Crawfordie ;  *'  secondly, 
that  the  patent  was  produced  from  the  proper  custody,  having  been 
first  found  among  the  title  deeds  to  the  Crawford  estates  in  the 
muniment  room  of  Lady  Mary  Lindsay,  who  was  the  sole  surviving 
sister  and  heir  of  George,  the  twenty-second  and  last  Earl,  and 
died  without  issue  in  1888,  when  all  these  title  deeds  were  inven- 
toried and  taken  into  the  custody  of  the  sheriff  and  other  official 
persons,  pending  a  litigation  in  respect  of  the  estates,  and  afterwards 
of  the  agents  of  the  Earl  of  Glasgow,  after  his  right  to  the  succession 
to  the  estates,  under  a  modem  entail,  was  established,  and  by  these 
agents  the  patent  was  produced;  and,  thirdly,  that  the  words 
endorsed  on  the  patent,  ''sealed  the  27th  January,  1642,  Bo. 
Haldanb  ; "  and  "  written  to  the  Great  Seal,  25th  January,  1642, 
J.  ScoTTisTARVBTT,"  imported  actual  sealing  of  the  patent,  or  were 
equivalent  thereto,  and  that  the  word ''  regrat,"  also  endorsed,  coupled 
with  the  former  words,  meant  that  the  instrument  was  registered. 
That  J.  Scott,  of  Scottistarvet,  was,  in  1642,  "  Director  of  Chancery," 
the  proper  officer  to  attest  patents,  was  shown  by  production  of 
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The         the  instraments  of  his  and  his  successor's  appointments ;  and  the 
Orawkord 
AND  Lindsay  witnesses  who  spoke  to  the  genuineness  of  the  signature,  *^  J.  Scottis- 

Peeraoes.     tarvett,"  said  they  acquired   and  had  in  their  minds  a  distinct 

[  *o52  ]       knowledge  of  it  from  seeing  it  affixed  *to  other  ancient  documents 

in  the  Begister  House,  which  were  always  admitted  to  be  genuine. 

The  patent  was  held  by  the  Committee  to  be  admissible,  and  was 
read  as  follows : 

''  Garolus  Dei  Gratia,  &c.  Sciatis  nos  dedisse  et  concessisse  teno- 
req'  p*ntium  dare  et  concedere  predilecto  nostro  consanguineo 
Ludovico  comiti  de  Grawfurde  ac  heredibus  masculis  de  corpore 
suo  legitime  procreandis,  quibus  deficientibus  predilecto  nostro 
consanguineo  et  consiliario  Joanni  comiti  de  Lindsay  ac  heredibus 
masculis  de  corpore  suo  procreatis  seu  procreandis,  quibus  deficien- 
tibus heredibus  masculis  dicti  Ludovici  comitis  de  Grawfurde 
quibuscunq'  cognomen  et  insignia  familisB  de  Grawfurd  gereu', 
titulum  et  dignitatem  ad  dictum  Ludovicum  comitem  de  Grawfurd 
spec  tan'  tanquam  heredem  deservitum  et  retornatum  majoribus  suis 
antiquis  comitibus  de  Grawfurd  a  multis  retro  seculis  in  dicto  honors 
et  dignitate ;  qui  quidem  titulus  honoris  et  dignitatis  dimissus  et 
resignatus  fuit  per  eum  eiusq'  procuratores  eius  nomine  in  manibus 
nostris  pro  hac  p'nti  renovatione  eiusdem  memorato  Ludovico 
comiti  de  Grawfurde  ac  heredibus  masculis  de  corpore  suo  pro- 
creandis, quibus  deficientibus,  &c.  (The  above  limitations  were 
repeated.)  Preterea  nos  ob  multa  preclara  servitia  nobis  et  nostris 
illustrissimis  progenitoribus  per  diet'  Ludovicum  comitem  de  Graw- 
furd et  Joannem  comitem  de  Lindsay  eorumq'  predicessores  [sic] 
prestita  dedimus  et  concessimus  tenoreq'  p'ntium  damns  et  con- 
cedimus  memorato  Ludovici  comiti  de  Grawfurde  ac  heredibus 
masculis  de  corpore  suo  procreandis,  quibus  deficientibus  dicto 
Joanni,  &e.  (the  limitations  again  repeated),  dictum  titulum 
honorem  et  dignitatem  comitum  de  Grawfurd  secundum  antiquam 
precedentiam  aliaq'  privilegia  comitibus  de  Grawfurd  a  data  eorum 
primsB  creationis  in  comites  debita  vel  secundum  alia  diplomata  et 
autentica  scripta  continen'  tempora  et  datas  diet*  tituli  et  dignitatis 
comitatus  per  eos  secundum  datas  eorundem  omni  tempore  futuro 
fruend' ;  Tenendum  et  habendum  totum  et  integrum  predictum 
titulum  honorem  et  dignitatem  memoratis  Ludovico  comiti  de 
Grawfurd,  &c.  In  cujus  rei  testimonium  p'ntibus  magnum  sigillum 
nostrum  apponi  precepimus.  Apud  aulam  nostram  de  Windisore, 
1642.     Per  Signaturam  S.  D.  N.  Regis  supra  script." 
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The  follofwing  words  were  endorsed:    ^'Sealit,  27th  January,         The 
1642,   Bo.  HiiiDANB,"  and   ''written  to  the  Great    Seall,   25th  andLhtdsay 
January,  1642,  J.  Scottistabvbtt."  peerages. 

Under  the  second  head  of  evidence  were  comprised  documents  of 
various  kinds, — as,  deeds  and  charters  of  entail  and  confirmation, 
enfeoffments,  special  and  general  ^retours,  Parliament  rolls,  Ex-  [  *563  ] 
chequer  rolls  and  charters,  decrees  of  Court  and  adjudications,  &c., 
showing  the  death  of  Ludovick,  the  16th  Earl  of  Crawford,  Lord 
Lindsay,  in  or  about  1648,  without  issue,  and  the  succession  of 
John,  Earl  of  Lindsay  (of  the  Byres  branch),  as  17th  Earl  of 
Crawford  (with  the  original  precedency),  under  the  first  remainder 
in  the  patent  of  1642,  and  the  descent  of  the  Earldom  to  his  eldest 
son  and  grandson  and  great  grandson,  the  18th,  19th,  and  20th 
Earls,  on  the  death  of  the  last  of  whom,  leaving  only  sisters  his 
beirs,  the  Earldom  passed  over  them  to  the  male  descendants  of 
the  17th  Earl's  second  son,  namely,  George,  4th  Yiscount  Garnock, 
the  2l8t  Earl,  and  on  his  death  to  his  son  George,  22nd  and  last 
Earl,  who  died  in  1808,  leaving  Lady  Mary  Lindsay,  before 
mentioned,  his  sister  and  heir. 

No  objection  was  made  to  the  admission  of  these  documents. 

The  evidence  under  the  third,  fourth,  and  fifth  heads,  consisting 
principally  of  similar  documents,  went  to  extinguish  the  repre- 
sentatives of  the  several  branches  of  the  Lindsays,  prior  in  right 
to  the  Balcarras,  (the  claimant's)  branch;  and,  first  as  to  the 
Spynie  branch,  descended  from  a  younger  son  of  the  10th  Earl  of 
Crawford,  the  counsel  for  the  claimant  proposed  to  put  in,  among 
other  evidence,  minutes  of  proceedings  before  the  House  in  1785, 
npon  the  claim  of  Colonel  Fullarton  to  the  Barony  of  Spynie, 
wherein  it  appeared  that  the  then  Attoj-ney-OenereU,  on  behalf  of 
the  Crown,  had  admitted  the  correctness  of  the  pedigree  exhibited 
by  that  claimant,  showing  that  the  last  heir  male  of  that  branch 
was  dead. 

The  Committee,  upon  objection  taken  by  the  Lord  Advocate, 
decided  that  such  an  admission  was  of  no  *value  in  the  present  [  *^^^  J 
case.  Their  Lordships,  however,  received  the  minutes,  quantum 
raleant,  for  other  purposes,  especially  the  final  resolution  of  the 
House,  which  was  ''that,  although  the  original  creation  of  the 
Barony  of  Spynie  had  not  been  shown,  yet  it  appeared  from  the 
evidence  that  the  descent  was  limited  to  heirs  male,  and  conse- 
quently that  Colonel  Fullarton,  claiming  through  a  female,  had  no 
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The  right  to  the  Peerage."  From  this  resolution,  and  from  the  non- 
Avn  LiNDBAT  appearance  of  any  heir  male  on  that  occasion,  the  counsel  for  the 
Pbebages.  claimant  in  the  present  case  argued,  that  it  should  be  presumed 
that  the  heirs  male  in  the  Spynie  line  were  long  extinct ;  de  nan 
apparentibus  et  de  non  existentUnis  eadem  est  ratio.  In  The  Bos- 
common  Peerage  case  (i),  Lord  Bbdbsdale  said,  that  non-claim  by 
heirs  male  in  that  case  was  just  ground  to  presume  that  none 
existed. 

The  evidence,  after  extinguishing  the  younger  sons  of  the  7th 
and  8th  Earls,  proceeded  to  the  extinction  of  the  male  descendants 
of  the  eldest  son  of  David  of  Edzell,  9th  Earl. 

The  Attoj-ney 'General  submitted,  in  respect  to  several  of  the 
documents  offered  in  evidence  for  that  purpose,  that  proofs  should 
be  given  of  the  genuineness  of  the  signatures. 

The  Committee  held,  that  as  the  document  had  all  the  appearance 
of  old  official  instruments,  and  came  from  the  proper  custody, — the 
custody  in  which  they  would  be,  if  genuine, — they  ought  to  be 
admitted,  with  liberty,  however,  to  the  Attomey-Oeneral  to  show 
afterwards,  by  reference  to  authorities,  that  further  proof  of  their 
genuineness  should  be  given. 

[  «^'>  ]  The  claimant's  counsel,  in  reply  to  a  question  from  the  Attorney- 

General,  said  they  had  no  evidence  showing  the  existence  or 
extinction  of  several  persons  named  in  the  pedigree;  that  those 
names  were  inserted  because  they  were  mentioned  in  Peerage 
Books,  in  which  it  was  also  stated  that  they  had  died  without 
issue. 

The  Attorney-General  submitted  that  Peerage  Books  were  not 
to  be  received  in  evidence,  and,  if  they  were  to  be  so  offered,  notice 
thereof  should  have  been  given. 

Lord  Ltndhurst,  and  other  Lords  of  the  Committee,  said  that  as 
the  Peerage  Books,  in  which  alone  those  persons'  names  were 
found,  stated  also  their  deaths  without  issue,  they  were  in  fact 
extinguished  by  the  same  evidence  that  raised  them,  as  Lord 
Bbdbsdale  said  in  another  case  (2). 

The  Beverend  David  Lyell,  a  witness  aged  seventy-six,  descended 
from  a  female  of  the  elder  Edzell  line,  said  he  heard  from  his  father 

(1)  49  R.  R.p.  51  (6  01.  &  Fin.  127).  (2)  49  E.  B.  p.  53  {The  Ro$commoH 

Peerage,  6  CL  &  Fin.  11*9—130). 
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and  aunts,  who  all  died  at  great  ages  before  the  year  1800,  that        The 
David  Lindsay,  who  died  in  1744,  was  the  last  male  heir  of  that  ^so  Lindsay 
line,  and  that  the  estates  belonging  to  that  family  came  by  purchase    Pkbbages. 
to  the  families  of  Lord  Panmure,  Lord  Balcarras,  and  the  Fother- 
inghams.    The  ancient  title  deeds  to  the  estates  were  produced 
from  the  muniment  chests  of  those  families,  in  further  proof  of 
the  extinction  of  male  heirs  of  the  Edzell  branch,  and  much  parol 
testimony  leading  to  that  conclusion  was  given  by  witnesses  who 
were  descended  from  females  of  that  branch,  and  spoke  of  conver- 
sations and  traditions  in  their  families. 

Li  proof  of  the  extinction  of  the  Lindsays  of  the  Garnock  branch 
of  the  Byres  line,  the  following  evidence  was  given;  first,  pro- 
ceedings in  1746,  in  *an  administration  of  the  goods  of  Charles  [  *566  ] 
Crawford  (of  that  branch),  ''  a  bachelor,"  granted  to  Neal  McNeal 
of  Ugadale,  "  the  husband  and  lawful  attorney  of  Margaret  Craw- 
ford, sister  and  next  of  kin  of  the  deceased,"  were  produced  from 
Doctors'  Commons.  Next  the  power  of  attorney  signed  '*  Margaret 
Crawford,"  authorising  her  said  husband  to  sue  out  the  adminis- 
tration, was  produced  from  the  Ugadale  charter  chest,  and  received. 
Then  two  letters,  produced  from  the  Ugadale  chest,  purporting  to 
have  been  written  by  Margaret  Crawford  to  relations,  one  of  them 
dated  1764,  being  signed  by  her,  were  offered  to  be  put  in. 

The  counsel  for  the  Crown  objected  to  the  reception  of  these 
letters,  first,  because  they  were  not  produced  from  the  proper 
custody, — which  they  contended  was  the  custody  of  the  persons 
to  whom  they  purported  to  have  been  written,  or  their  descendants ; 
and  secondly,  because  the  hand-writing  was  not  verified. 

The  witness  who  produced  them  said  he  found  them  with  the 
power  of  attorney,  and  other  documents  and  letters  signed  Margaret 
Crawford,  in  the  muniment  chest  of  the  McNeals,  of  Ugadale. 
They  were  without  post-mark  or  folding,  and  appeared  to  be  drafts 
or  reserved  copies,  though  not  so  marked,  in  holograph  of  the 
party,  whose  signature,  *'  Margaret  Crawford,'*  was  to  one  of  them. 
He  considered  it  possible  that  the  one  dated  1764,  and  signed,  was 
a  draft,  and  that  a  copy  was  written  and  sent  to  the  party  (Lord 
Bute),  to  whom  it  was  addressed. 

Another  witness  (Mr.  Melville,  from  the  General  Register  House 
in  Edinburgh),  much  accustomed  to  documents  in  old  handwriting, 
said  he  had,  on  a  former  day,  most  carefully  and  repeatedly 
inspected  the  signature  ''Margaret  Crawford,"  to  the  power  of 
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The         attorney  *  (before  received),  so  as  to  be  able,  from  the  knowledge 

AND  Lindsay  acqaired  by  him  of  the  character  of  the  handwriting  from  sach 

Peebaoes.     inspection  of  that  signature,  and  of  the  same  signature  to  other 

documents,  to  say,  without  immediate  comparison  or  reference  to 

it,  that  these  letters,  particularly  the  signature  to  one  of  them, 

were  written  by  the  same  hand. 

The  Committee  received  both  letters,  at  first  de  bene  esse,  subject 
to  argument  at  a  future  sitting,  as  to  their  absolute  admissibility. 
Their  Lordships,  at  a  subsequent  sitting,  held,  without  hearing  any 
argument,  that  the  letter  signed  *'  Margaret  Crawford  "  was  admis- 
sible as  a  declaration  of  the  state  of  the  family  by  a  member  of  the 
family. 

The  second  letter  appearing  afterwards  to  be  very  material  to 
meet  objections  made  by  the  Lord  Advocate  to  the  incompleteness 
of  the  extinctions  in  the  Garnock  line,  Mr.  Melville  was  again 
brought,  and  being  examined,  and  cross-examined  at  great  length, 
he  answered  to  this  effect ;  that  from  having  repeatedly  examined 
the  letter  last  admitted,  and  the  signature  to  it,  as  well  as  the 
signature  to  the  power  of  attorney  previously  admitted,  he  had 
such  knowledge  and  distinct  impression  in  his  mind  of  the  hand- 
writing, that  he  should  be  able  to  say  whether  or  not  any  other 
letter  shown  to  him  was  written  by  the  same  person,  and  that, 
without  immediate  comparison  of  the  signatures  or  letters.  This 
letter  being  then  shown  to  him,  he  said  *'  he  believed,  in  fact  he 
had  no  doubt,  it  was  written  by  the  same  person  who  wrote  the 
letter  signed  *  Margaret  Crawford.'  ** 

The  Committee,  after  hearing  the  question  of  the  admissibility 

[  •568  ]       of  this  letter  argued  at  great  length,  by  the  *coun8el   for  the 

claimant  and  for  the  Crown  (i),  decided  that  it  was  admissible  as  a 

declaration,  like  the  former,  of  the  state  of  the  family,  and,  in  that 

view  of  it  coming  from  the  proper  custody. 

The  evidence  adduced  under  the  sixth  and  last  head,  went  to 

(1)  The  arguments  were   in    sub-  urged  by  the  counsel  for  the  Crown, 

stance  the  same  as  those  reported  on  a  who  also  cited  Doe  y.  Sucker mortf  44 

BimilsLT^mt  in  The  Fitzwalter  Peerage  R  E.  533  (5  Ad.   &  El.    703).     The 

case,  59  B.  E.  pp.  82,  83  (10  Gl.  &  Fin.  claimant's  counsel  cited  The  Bishop  of 

pp.  196  and  197);  and  the  cases  and  Meathy.  The  Marquess  of  Winchteter^ 

authorities  there  mentioned  were  re-  42  E.  E.  38  (4  CI.  &  Fin.  445),  for 

ferred  to  ;   and  the  authority  of  the  receiving  the  letter  as  a  declaration  of 

decision  in  that  case  itself,  against  the  state  of  the  family  by  a  member 

the  reception  of  such  evidence,   was  of  it. 
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show  the  descent  of  the  claimant  from  David  Lindsay,  of  Edzell,        The 
ninth  Earl  of  Crawford  and  Lord  Lindsay,  through  his  second  son  and  Lindsay 
John  Lindsay,  of  Balcarras,  whose  lineal  male  descendant,  James,    Peerages. 
fiflh  Earl  of  Balcarras,  and  grandfather  of  the  claimant,  became, 
in  1744,  the  nearest  heir  male  of  the  Lindsay,  of  Crawford  and 
Lindsay  of  Edzell  lines,  on  the  death,  without  issue  in  that  year  of 
David  Lindsay,  the  then  male  heir  of  both  lines. 

Lord  Lindsay,  the  claimant's  eldest  son,  examined  as  a  witness, 
said  he  had  given  much  attention  to  genealogies  and  pedigrees, 
especially  those  of  his  own  family.  He  produced  a  MS.  book  on 
the  subject,  written  partly  by  his  great-grandfather,  fifth  Earl  of 
Balcarras, — ante  litem  motam, — for  the  use  of  the  family,  and  not 
to  prove  a  claim  to  dignities  or  property,  and  continued  by  his 
daughter,  Lady  Anne  Barnard,  who  bequeathed  it  to  the  claimant. 
Witness  had  become  perfectly  acquainted  with  the  handwriting  of 
the  fifth  Earl,  by  perusal  of  leases  and  other  documents  signed  by 
him  and  duly  witnessed,  and  acted  upon  as  genuine,  besides  ^letters  [  *569  ] 
to  Lady  Barnard,  which  bore  internal  evidence  of  having  been 
written  by  him.  The  witness  being  declared  competent,  read,  by 
direction  of  counsel,  several  passages  from  that  part  of  the  book, 
written  by  the  said  Earl,  one  of  which  was  that  "  Lindsay,  Earl  of 
Balcarras,  was  heir  male  of  the  Lindsays  of  Edzell,  extinct  in  1744, 
who  were  heirs  male  of  Lindsay,  Earl  of  Crawford." 

Lord  Bsouohah: 

This  is  certainly  a  very  curious  book;  but  how  is  it  to  be 
admissible  evidence  ?  It  is  proved  to  be  in  the  hand-writing  of  the 
Earl  by  whom  it  purports  to  have  been  written,  but  it  is  still  a 
private  document,  kept  in  retentis,  not  exhibited  in  the  family  to 
all  beholders,  and  it  therefore  fails  to  have  those  characteristics 
which  make  such  exhibited  documents  evidence. 

SirF.KeUy: 

It  IS  offered  as  evidence  on  this  principle,  that  it  is  a  statement 
by  a  deceased  member  of  a  family  in  a  matter  of  pedigree  of  that 
family. 

LoBD  Campbbll: 

There  is  no  doubt  about  the  correctness  of  the  principle. 

Lord  Bbougham: 

An  entry  of  a  fact  within  the  party's  own  knowledge,  is  eyid^iice. 
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The         Lobd  Lyndhubst  : 
Crawfobd 
AND  Lindsay      Any  declaration  made  by  him  ante  litems  and  without  suspicion 

of  motive,  is  evidence. 


Peebages. 


The  Lord  Advocate  : 

This  stands  on  the  same  ground  on  which  Mrs.  Margaret 
Crawford's  letters  were  received. 

Sir  F.  Kelly  : 

The  Earl,  who  made  these  entries,  died  in  1768,  and,  therefore, 
could  not  have  made  them  with  any  view  to  a  claim  to  a  dignity, 
which  was  then,  and  until  1808,  in  another  family ;  he  was  bom 
about  1690,  and,  therefore,  besides  being,  as  it  appears  by  the  book, 
[  *560  ]  a  great  genealogist,  he  may  be  presumed  to  be  ^acquainted  from 
1705  with  the  state  of  his  near  relations,  and  those  of  whom  he 
writes  lived,  as  appears,  aliunde,  between  1705  and  1744.  These 
entries  are,  therefore,  admissible  as  declarations  of  facts  which 
were  within  his  own  knowledge. 

On  that  ground  the  Committee  held  them  to  be  admissible. 

1847.  Mr.  Sttiart'Woriley,  in  proceeding  to  sum  up  the  evidence, 

Juiyb,  g,.g|j  reminded  the  Committee  that  the  Earl  of  Balcarras  claimed 
the  Earldom  of  Crawford,  as  lineal  heir  male  of  the  body  of 
David,  the  third  Earl,  who  was  the  only  son  of  Alexander,  the 
only  son  of  Sir  David,  the  first  Earl.  He  also  made  out  his  claim 
as  collateral  heir  male,  or  "  heir  male  whomsoever,"  of  Ludovick, 
the  16th  Earl,  who,  upon  his  resignation  of  the  Earldom  in  1642, 
obtained  from  the  Crown  a  new  charter,  limiting  that  dignity,  first, 
to  the  heirs  male  of  his  own  body,  remainder  to  John,  Earl  of 
Lindsay,  of  the  Byres, — a  remote  branch  of  the  Lindsays, — and 
the  heirs  of  his  body,  *'  whom  failing,  to  the  heirs  male  whom- 
soever "  of  the  said  Ludovick.  The  heirs  male  of  the  Byres  branch 
having  become  extinct  on  the  death  of  George,  22nd  Earl  of  Craw- 
ford, in  1808,  the  Earldom  descended  under  the  ultimate  remainder 
to  the  nearest  collateral  heirs  male  of  Ludovick,  in  which  position 
it  is  clearly  shown  by  the  evidence  that  the  claimant  stands. 

Of  the  ancient  Barony  of  Lindsay  there  was  no  patent  extant, 
but  ancient  instruments  had  been  put  in  evidence,  showing  that 
David,  the  third  Earl,  bore  that  title,  in  addition  to  the  title  of  Earl 
of  Crawford ;  that  Alexander,  his  son,  and  David,  his  grandson, 
the  fourth  and  fifth  EarlS;  bore  it ;  that  David,  the  ninth  Earl, — of 
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*tbe  Edzell  branch,  and  immediate  ancestor  of  the  claimant, — ^bore        Thb 
it,  and  that  the  title  was  ascribed  to  succeeding  Earls  in  Acts  and  i^iD  lindsat 
Bolls  of  Parliament,  and  instruments  under  the  hand  of  the  Crown,    ^^^^aoes. 
down  to  Ludovick,  the  sixteenth  Earl.    But  the  claimant's  right  to 
the  Barony  depended  exclusively  on  his  descent,  as  heir  male  of 
the  body  of  David,  the  third  Earl,  whereas  the  Earldom  may  be 
claimed  by  him  in  that  character  or  as  next  collateral  heir  male  of 
Lndovick,  the  sixteenth  Earl,  under  the  ultimate  remainder  in  the 
patent  of  1642. 

The  creation  of  the  Earldom  in  1898  was  proved,  by 
anquestionable  evidence,  although  there  was  no  patent  found, 
nor  any  other  instrument  showing  the  limitations.  In  that  case 
the  rule  of  the  House  was,  where  nothing  appeared  to  mark  the 
course  of  descent,  to  presume  that  the  limitations  were  to  the  heirs 
male  of  the  body  of  the  original  grantee  (i),  or,  if  in  the  course  of 
the  descent,  a  certain  mode  of  enjoyment  of  the  Peerage  was 
established,  even  by  a  single  instance,  as  in  The  Sutherland 
Peerage  (2),  then  the  presumption  of  law  was,  that  such  enjoyment 
was  according  to  the  limitations  in  the  patent.  But  the  course  of 
descent  of  both  these  Peerages  was  minutely  traced,  and  it  was 
shown  by  the  clearest  evidence  that  heirs  female, — heirs  of  line 
and  heirs  general  of  the  deceased  possessor  and  of  the  first  grantee, 
— were  passed  over  on  many  occasions,  proving  that  these  are  male 
honours,  and  must  ever  descend  to  heirs  male  only,  and  so  far 
fortifying  the  ^presumption  which,  without  any  evidence  of  the  [  *562  ] 
descent,  this  House  would  entertain. 

The  creation  of  the  Earldom  in  1898,  at  Perth,  has  been  proved 
by  the  compotum,  which  is  a  form  of  account,  and  discharge  of  a 
public  officer.  The  recognition  of  David,  Earl  of  Crawford,  in  the 
same  year,  is  proved  by  the  instrument  of  safe  conduct  given  to 
him  by  Richard  II.  of  England,  to  journey  to  London  with  a  large 
retinue,  to  meet  Lord  Wells  in  a  tournament  on  London  Bridge, — 
in  which  the  chroniclers  of  the  time  relate  that  the  illustrious  Earl 
vanquished  his  far-famed  rival. 

The  creation  of  the  Earldom,  and  the  existence  of  the  Barony 
also,  in  David,  the  third  Earl,  having  been  proved,  it  was  not 
necessary  to  trace  the  descent  of  them  step  by  step ;  it  was  sufficient 
to  call  attention  to  those  successions  which  were  marked  by  the 

(1)  Per  Lord  Mansfield,  in  The  Peerage,  cited  in  Sir  H,  Nicolas' 
SpynU  Peerage  (Maidment*8  Beport) ;  Beport  of  The  Devon  Peerage,  pp.  66,  67. 
and  Lord  Eldon  in   The  Annandale  (2)  Vide  ante,  note  2,  p.  271. 
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The         exclasion  of  heirs  female,  and  to  events  which  disturbed  the  re«:alar 
▲XD  LixDSAT  course  of  descent,  and  to  show  how  that  distorbance  is  accounted 
Feeraqes,    i^j.^  ^^^  Yiojif  it  strengthens  the  claimant's  case. 

The  third  Earl  left  two  sons,  Alexander,  who  succeeded  him,  and 
Walter,  who  became  the  head  of  the  Edzell  line,  and  was  the 
ancestor  of  the  claimant.  Alexander  was  succeeded  by  his  son 
David,  fifth  Earl,  who  was,  in  1488,  created  Duke  of  Montrose, 
with  descent  to  his  heirs  male  (i),  but  that  creation  was  revoked  by 
the  Crown,  and  the  Dukedom  was  limited  to  him  for  his  Ufe  only. 
[  *563  ]  It  was  proved  that  this  fifth  Earl's  ^eldest  son  had  two  sons  and 
two  daughters,  and  that  his  eldest  son  predeceased  him,  without 
leaving  issue,  and  that  he  was  succeeded  by  his  second  son,  John, 
who  perished  in  battle  at  Flodden,  without  issue,  leaving  his  two 
sisters  heirs-at-law  of  him  and  of  the  fifth  Earl,  and  of  all  the 
preceding  Earls.  The  honours,  however,  did  not  go  to  them,  but 
passed  to  their  uncle.  Sir  Alexander  Lindsay  of  Ochtermonzie. 
That  instance  of  exclusion  of  females  would  be  sufficient  to  establish 
the  course  of  descent  of  these  honours  to  male  heirs  only,  as  the 
single  instance  of  the  succession  of  an  heir  female  to  the  Earldom 
of  Sutherland  (in  1514),  was  held  in  1772  to  define  that  dignity  as 
descendible  to  female,  as  well  as  male,  heirs.  The  evidence  in  this 
case  shows  several  other  instances  of  the  exclusion  of  females ;  but 
at  a  date,  prior  to  them,  a  very  remarkable  disturbance  occurred  in 
the  descent  of  these  honours :  David,  the  eighth  Earl  (eldest  son  of 
the  last  named  Alexander,  seventh  Earl),  was  not  succeeded  by  his 
son  Alexander,  ''Master  of  Crawford."  The  word  "Master"  in 
Scotland  means  heir  apparent;  but  this  Alexander,  having 
obtained  an  unhappy  reputation,  was  called  ''  the  Wicked  Master," 
from  his  having,  with  other  wicked  associates,  committed  great 
outrages,  and  used  violence  to  his  father,  which,  by  the  law  of 
Scotland,  is  constructive  parricide.  The  record  of  the  indictment 
and  proceeding  on  it  for  that  offence,  has  been  put  in  evidence,  and 
it  appears  by  it  that  the  accused  "  came  under  the  pleasure  of  the 
Crown,"  which  means,  that  they  pleaded  Guilty.  The  words  of  the 
record,  after  stating  the  offence  charged,  are  *'  pro  quibus  criminibus 
dictsB  personsB  in  >oluntate  Supremi  Domini  nostri  Begis,  tunc 
personaliter  presentis,  devenerunt."    The  legal  consequence,  to 

(1)  The  noble    claimant,   after  the  Majesty  referred  to  the  House,  but 

decision  in  his  favour  in  the  present  there  has  yet  been  no  sitting  of  the 

case,    petitioned   the    Queen    to    be  Committee  on  it     [See  1  Maoq.  H.  L. 

declared  entitled  to  the  Dukedom  also,  5  7,  401.] 
and  his  petition    has    been    by   her 
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"the  Wicked  Master,"  of  this  confession  of  guilt, — eqaal  to  Thb 
•conviction, — with  judgment  following  on  it,  was  that  he  forfeited,  and  Lindsay 
as  well  for  the  heirs  of  his  body  as  for  himself,  all  right  to  the  ^^^^^^^ 
succession  to  his  father  (i).  That  he  was  guilty  of  constructive 
parricide,  and  thereby  "  forfeited  and  lost  all  right  to  the  honours 
and  estates,"  is  acknowledged  by  his  son,  who  was  restored  to 
them,  and  is  recorded  in  a  solemn  instrument  executed  by  him, 
and  which  is  in  evidence.  It  further  appears  that  the  father, 
eighth  Earl,  determined  to  convey  his  estates,  subject  to  his  life- 
rent, to  his  nearest  relation  and  heir,  David  Lindsay,  descended  in 
the  third  degree  from  Walter  of  Edzell.  The  very  deeds  carrying 
that  determination  into  effect  have  been  put  in  evidence.  There  is 
then  a  charter  of  King  James,  dated^  1541,  confirming  the  con- 
veyance of  the  estates,  and  the  destination  thereof,  to  David  of 
Edzell,  "Dilecto  nostro  Davidi  Lindesay  de  Edzell  et  heredibus 
suis  subscriptis  omnes  et  singulas  terras  et  Baronias  subscriptas, 
videlicet  (they  are  enumerated),  quse  quidem  terrse  BaronisB,  &c., 
fuerunt  consanguinei  nostri  Davidis,  comitis  Crawfurdise  per  prius 
hereditarifiB,"  &c.  How  the  dignities  passed  to  this  David, — who 
undoubtedly  enjoyed  them, — the  claimant  and  his  agents,  with  all 
their  diligence,  have  not  been  able  to  prove  distinctly.  The  estates 
only  were  conveyed  by  the  deeds  and  Boyal  charter.  It  was  not 
unusual,  in  former  times,  in  Scotland  probably,  as  in  England,  for 
titles  of  honour  to  accompany  the  possession  of  estates,  or  it  may 
have  been,  though  there  is  no  proof  of  it,  that  David,  eighth  Earl, 
resigned  the  honours, — ^as  Ludovick,  the  sixteenth  Earl,  certainly 
did  in  1642, — to  the  Grown,  and  the  Grown  regranted  them  to 
David,  the  new  possessor  of  the  ^estates.  It  is  certain  that  he,  f  *^^^  ] 
after  the  death  of  the  eighth  Earl,  and  while  the  '*  Wicked  Master  " 
was  living,  took  the  title  and  sat  in  Parliament  as  Earl  of  Grawford, 
and  there  is  in  evidence  a  precept  or  summons  to  Parliament  in 
1554,  directed  to  him  by  Queen  Mary,  not  only  as  Earl  of  Grawford, 
but  also  as  Lord  Lindsay:  ''Maria  Dei  gratia  regina  Scotorum 
dUecto  nostro  consanguineo  Davidi  comiti  GrawfurdisB  domino 
Lindesay  salutem.  Quia  ordinavimus  Parliamentum,  &c.,  preci- 
pimus  quatenus  sitis  ibidem  in  dicto  die  coram  nobis  in  dicto  nostro 
Parliamento,"  &c.  The  Parliament  Bolls  given  in  evidence  show 
that  this  David  sat  in  that  and  in  other  Parliaments.  This  evidence 
then  amounts  to  conclusive  proof  and  recognition  of  both  dignities 
being  in  David  of  Edzell, — who  was  the  father  of  John  Lindsay  of 
(1)  Craig,  JuB.  Feudale,  lib.  iii.,  dieg.  6,  8.  3. 

19—2 
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thb  Balcarras,  from  whom  the  present  claimant  of  those  dignities  is 
AND  Lindsay  lineally  descended, — and  the  reasonable  presumption  is,  either  that 
Fkkbaoes.  |.jjQy  ^gj.Q  re-granted  to  him  by  the  Crown  on  the  resignation  of 
the  eighth  Earl,  or  that  on  his  death  they  passed  to  him  by  regular 
descent,  as  his  next  heir  male,  after  the  fprfeiture  of  the  succession 
by  the  ''  Wicked  Master ; "  because  in  that  case  he  actually  became 
the  next  heir  of  David,  the  eighth  Earl,  being  the  lineal  heir  male 
of  the  body  of  David,  the  third  Earl,  and  that  is  the  most  probable 
solution  of  the  matter.  The  subsequent  restoration  of  the  estates 
and  honours  to  David,  son  of  the  **  Wicked  Master,"  is  proved  by 
various  documents,  first,  a  reconveyance  of  the  estates  by  the  ninth 
Earl,  who,  although  he  had  sons  of  his  own,  capable  and  of  right 
entitled  to  succeed  him,  yet  taking  compassion  on  the  innocent  son 
of  the  "  Wicked  Master,"  adopted  him  as  his  own,  and  reconveyed 
to  him  the  whole  of  the  estates,  reserving  his  own  life  interest. 
[  •see  ]  There  is,  *next,  a  charter  of  Queen  Mary,  confirming  the  recon- 
veyance to  the  grandson  of  the  last  (the  eighth)  Earl :  ''  Dilecto 
nostro  Davidi  Lindsay  nepoti  (which  here  means  grandson)  quon- 
dam Davidis  CrawfurdisB  comitis  ultimi  defuncti  omnes  et  singulas 
terras,  &c.  (they  are  enumerated),  quse  quidem  omnes,  &c.,  fuerunt 
Davidis  nunc  GrawfurdisB  comitis  perprius  hereditarisB,"  &c. 

There  is  then  a  regular  sequence  of  conveyances  and  confirma- 
tions, first  from  David,  the  eighth  Earl,  to  David  of  Edzell,  ninth 
Earl,  and  from  him  to  David,  the  eighth  Earl's  grandson,  who 
became  tenth  Earl.  There  is  also  a  solemn  bond  and  obligation, 
before  referred  to,  as  executed  by  this  David,  with  the  advice  of  his 
guardians  and  relatives,  and  other  great  persons  in  1546,  in  the 
Cathedral  of  Brechin,  and  wherein  he  narrates  the  whole  of  the 
transactions  to  this  effect :  first,  *'  that  in  consequence  of  the 
ingratitude  of  his  father,  and  wrongs  by  the  late  Alexander,  Master 
of  Crawford,  to  the  late  Earl  his  father,  through  which  he,  the  said 
Alexander,  by  law  forfeited  the  succession,  the  said  late  Earl 
resigned  all  his  lands,  &c.,  and  heritage  of  the  Earldom  of  Craw- 
ford into  the  late  King's  hands,  for  infeftment  thereof  to  be  made 
to  David,  now  Earl  of  Crawford,  nearest  heir  of  tailzie," — (a  declara- 
tion very  important  to  the  present  claimant,  as  a  recognition  that 
his  ancestor,  David  of  Edzell,  ninth  Earl,  was  next  heir  to  David, 
the  eighth  Earl,  the  elder  branch  of  the  Lindsays) — "  yet  David, 
now  Earl  of  Crawford,  moved  by  pity,  &c.,  has  adopted  me  as  his 
son,  and  has  resigned  all  the  said  lands  into  our  Sovereign  lady's 
hands,  for  inheritable  infeftment  to  be  made  to  me  and  my  heirs 
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male  of  my  body,  which  failing,  to  the  heirs  male  of  tailzie  of  the        Thb 
said  David,  now  Earl,  specified  in  *the  infeftment  of  fee  and  charter  adid^Lim^ay 
tailzie,  lately  made  by  our  late  Sovereign  to  him ;  therefore  I  with    PKBRAOEa. 
consent  of  my  curators  (named)  bind  and  oblige  myself,  my  heirs,       1-  ^     - 
&c.,  to  be  good  sons  to  David,  now  Earl,  all  the  days  of  his  life," 
Sec.    The  bond  then  goes  on  to  bind  him,  in  case  of  his  failing  in 
duty  as  aforesaid  to  the  then  Earl,  to  resign  to  him  all  the  said 
lands,  &c.    No  evidence  can  be  more  satisfactory  than  that  narrative 
in  proof  and  explanation  of  the  disturbance  that  took  place  on  that 
occasion,  in  the  descent  of  these  honours. 

This  David  proving  dutiful,  as  he  pledged  himself,  to  his  bene- 
factor, was,  on  his  death,  restored  to  the  honours  as  well  as  the 
estates ;  for  there  is  in  evidence  a  Roll  of  Parliament  showing  that 
he  sat  therein  as  Earl  of  Crawford  in  1558 ;  and  there  are  other 
instruments  showing  that  he  enjoyed  the  title  of  Lord  Lindsay. 
He  was  succeeded  by  his  son  David,  eleventh  Earl,  who  was 
succeeded  by  his  son  David,  twelfth  Earl,  who  having  an  only 
daughter,  there  then  occurred  a  second  instance  of  the  titles  passing 
from  female  heirs,  by  the  succession  of  the  twelfth  EarPs  uncle, 
Sir  Henry,  on  whose  death  they  again  passed  over  the  daughters  of 
his  eldest  son,  predeceased,  to  his  second  son  George,  the  fourteenth 
Earl,  whose  successor  was,  not  his  daughter,  his  only  child  and 
heir-at-law,  but  his  younger  brother  Alexander,  who,  dying  without 
issue,  was  succeeded  by  his  next  brother  Ludovick,  the  sixteenth 
Earl.  There  is  unquestionable  evidence  before  the  Committee  of 
these  several  successions  of  male  heirs,  in  exclusion  of  females, 
heirs-at-law.  There  are  altogether  four  instances  of  such  exclu- 
sions, establishing,  beyond  a  possibility  of  doubt,  that  these  ancient 
dignities  were  descendible  only  to  heirs  male. 

The  next  point  requiring  particular  notice,  is  the  disturbance  in  [  568  ] 
the  descent  of  the  Earldom  on  the  death  of  Ludovick,  the  sixteenth 
Earl,  which  happened  thus :  He  was  in  great  favour  with  King 
Charles  the  First,  and  so  also  was  his  kinsman,  John  Lindsay  of 
Byres,  created  Earl  of  Lindsay  in  1688.  It  appears  that  Earl 
Ludovick  having  no  children  to  succeed  him,  was  prevailed  on  by 
his  said  kinsman  to  resign  the  honours  of  Crawford  to  the  King, 
who  thereupon  granted  a  new  patent,  varying  the  course  of  descent, 
which,  by  the  law  of  Scotland  before  the  Union,  was  competent  for 
the  Crown  to  do,  as  appears  from  the  observations  of  Lord 
Bbouoham  in  The  Devon  Peerage  (i) — 

(1)  Sir  H.  Nicolas*  Bep.  53. 
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Thb  The    Lord  Advocate,    in    answer    to    qaestions    from    Lord 

AND  Lindsay  Brougham,  said  the  Crown  might  have  dealt  with  honours  on 
Pkbraoeb.  resignation  of  them  by  the  holders,  as  he  might  with  landed 
estates,  and  there  were  in  Scotland  many  instances  of  honours 
being  surrendered  to  the  prejudice  of  parties  entitled  to  succeed 
under  existing  patents,  and  being  re-granted  to  others ;  but  to 
effect  that,  not  only  the  consent  of  the  Crown,  but  such  consent 
exhibited  by  sign  manual,  was  necessary  (i). 

Mr,  Worthy  : 

The  patent  effecting  the  purpose  in  this  case  has,  after  a  great 
deal  of  inquiry  and  examination,  been  received  by  the  Com- 
mittee (2).  It  is  dated  in  1642,  and  limits  the  Earldom,  with  its 
ancient  precedency,  to  Earl  Ludovick,  and  the  heirs  male  of  his 
body,  remainder  to  John,  Earl  of  Lindsay,  and  the  heirs  male  of 
[  *669  ]  *hi8  body,  remainder  to  the  heirs  male  whomsoever  of  the  said 
Ludovick,  &c.  It  is  important  to  notice  the  last  remainder,  as  it  is 
under  it  the  claimant  makes  his  title  to  the  Earldom,  although  he 
might,  if  this  patent  never  existed,  make  out  his  claim  as  the  heir 
male  of  the  original  grantee.  It  appears  from  the  evidence  that, 
after  the  death  of  Earl  Ludovick  without  issue,  his  successor,  the 
said  John,  Earl  of  Crawford  and  Lindsay,  sat  in  Parliament  with 
the  ancient  precedence  of  the  Earls  of  Crawford.  Having  after- 
wards changed  sides,  and  joined  the  Parliament,  he  obtained,  in 
1648,  when  King  Charles  I.  was  prisoner  in  Carisbrook  Castle, 
from  the  Barons  of  the  Exchequer  in  Scotland,  another  patent, 
limiting  these  honours,  on  failure  of  heirs  male  of  his  body,  to  the 
heirs  female  of  his  body,  thereby  introducing  a  limitation  unknown 
in  the  ancient  descent  of  the  Earldom  of  Crawford,  and  not  con- 
tained in  the  patent  of  1642.  The  patent  of  1648  was  inoperative, 
being  without  the  King's  sign  manual,  though  it  was  granted  in  his 
name,  and  accordingly  Colonel  Campbell,  descended  from  an  heir 
female  of  this  seventeenth  Earl,  after  having  taken  certain  pro- 
ceedings (3),  in  order  to  establish  his  title  to  the  honours  and  estates 
under  the  new  limitation,  was  advised  ultimately  to  abandon  his 
claim  as  hopeless.  The  descent,  therefore,  of  the  Crawford  Peer- 
age is  to  be  governed  by  the  patent  of  1642,  limiting  it  to  heirs 

(1)  English     and    Irisli    Peerages  E.  B.  do ;  6  CI.  &  Fin.  133.) 

cannot  be  lost,  except  by  attainder  or  (2)  Ante,  p.  282. 

express  words  in  an  Act  of  Parliament.  (3)  See  2  Shaw  &  D.  737 ;   and  2 

(See  The  Earl  of  Water/oi^'a  case,  49  Wils.  &  Shaw,  440. 
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male,  and  therefore  after  descending  from  the  seventeenth  Earl  to        the 
his  eldest  son,  and  from  time  to  time  lineally  to  the  nineteenth  and  and^lindsat 
twentieth  Earls,  it  passed,  upon  the  death  of   the  latter  without    i^eeraqbs. 
issue,  not  to  his  sister,  who  was  his  heir-at-law,  but  to  George, 
fourth  Viscount  Garnock,  the  nearest  ♦collateral  male  heir,  who       [  '^70  ] 
was  descended  in   the  fourth   degree  from    Patrick   Lindsay  of 
Kilbumie,   second  son  of  the  seventeenth  Earl.     This  George, 
twenty-first  Earl  of  Crawford,  was  succeeded  by  his  son  George,  the 
twenty-second  and  last  Earl,  who  died  in  1808,  without  issue, 
leaving  a  sister.  Lady  Mary  Lindsay,  who  died  in   1838.     She 
enjoyed  the  Crawford  estates  from  her  brother's  death,  under  a 
recent  entail,  under  which  it  passed,  on  her  death,  to  the  Earl  of 
Glasgow,  but  the  Peerage  has  been  dormant  since  1808. 

The  noble  claimant  was  not  aware  of  the  patent  of  1642  until 
1834,  when  Lady  Mary  Lindsay's  executors,  finding  it  in  her 
muniment  chest  among  the  titles  to  the  estates,  communicated  it  to 
him ;  and  thus  the  non-claim  since  1808  is  accounted  for.  Lapse 
of  time,  however,  is  no  bar  to  a  claim  of  Peerage ;  a  much  longer 
lapse  occurred  in  The  Devon  case  (i),  and  in  several  others,  which 
have  been  since  before  the  House  (2).  The  discovery  of  the  patent 
in  1834  led  forthwith  to  an  investigation  and  to  an  accumulation  of 
a  mass  of  evidence  which  will  remain  to  all  time  a  monument  of 
the  industry  and  intelligence  of  the  very  learned  counsel  {Mr.  John 
RiddeU)  who  directed  and  arranged  it,  and  was  thereby  the  means 
of  elucidating  this  long  and  illustrious  descent. 

Mr,  Wortley  then  proceeded  to  point  out  the  instruments 
evidencing  the  extinctions  of  the  several  branches  of  the  Lindsays, 
prior  in  right  to  the  claimant;  first,  the  Garnock  and  Kilbumie 
branches  of  the  Byres  line,  and  that  line  also;  then  the  Spynie 
branch  of  the  elder  *line  of  the  Lindsays,  showing  that  the  proxi-  [  •sTi  ] 
mate  right  of  succession  to  both  dignities,  after  Ludovick,  was  in 
the  representative  of  that  line,  if  the  Earldom  had  not  been  carried 
by  the  patent  of  1642  to  the  Byres  family.  And,  finally,  after 
detailing  the  evidence,  both  parol  and  documentary,  of  the  extinc- 
tion of  the  elder  branch  of  the  Lindsays  of  Edzell,  by  the  death  of 
the  last  male  representative  in  1744,  he  deduced  the  pedigree  of 
the  claimant  from  John  Lindsay  of  Balcarras,  sprung  from  the 
Edzell    branch,   concluding    that    he    was    not    only    the    lineal 

(1)  Sir  H.  Nicolas'  Rep.  ;  2  Dow  &  250  (6  CI.  &  Fin.  767,  789,  868) ;  and 
CI.  200;  6Bligh,  220.  The  Hastinga  Peerage,  64  E.   B.  27; 

(2)  The  Camoyi,  The  Braye,  and  The      8  CI.  &  Pin.  144. 
Beaumont  Peeragee,  49  B.  R  174,  196, 
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The         descendant  and  heir  male  of  the  first  Earl  of  Crawford,  but  also  the 
AND  LiHDaAT  "  ^^^^  ^^'®  whomsoevor  "  of  Ludovick,  the  sixteenth  Earl,  under 
Pbbraobs.     the  patent  of  1642. 

The  Barony  of  Lindsay  did  not  pass  under  that  patent ;  it  remained 
dormant,  ever  since  Earl  Ludovick's  death,  in  the  heirs  male  of  the 
third  Earl  and  first  Lord  Lindsay ;  and  the  claimant,  being  now 
proved  to  be  the  lineal  descendant  and  direct  heir  male  of  his  second 
son,  the  male  representatives  of  the  first  son  being  shown  to  be  long 
since  extinct,  is  clearly  entitled  to  the  Barony  as  well  as  to  the 
Earldom. 

With  respect  to  the  claim  of  Bobert  Lindsay  Crawford,  which  has 
been  noticed  in  the  course  of  the  evidence,  and  shown  to  be  unfounded, 
it  must  be  so  considered  by  the  Committee,  as  he  has  virtually  aban- 
doned it,  having  taken  no  step  beyond  the  presenting  of  a  petition 
to  the  Crown  (i). 

The  Lord  Advocate  objected  to  the  evidence  as  defective  in  four 
points.  First,  as  to  the  title  of  Lord  Lindsay,  which  was  claimed 
[  *572  ]  as  a  substantial  Peerage,  *there  was  no  charter  or  patent  of  its 
creation,  no  more  than  of  the  Earldom  of  Crawford.  There  was, 
however,  he  admitted,  sufficient  proof  of  the  creation  of  the  Earldom 
in  1398,  in  the  compotum  and  other  documents  of  that  date.  There 
was  no  proof  at  all  of  the  creation  of  the  minor  title,  nor  of  its 
existence  anterior  to  Alexander,  the  fourth  Earl,  except  by  one 
instrument,  dated  in  1466,  in  which  David,  the  third  Earl,  is  also 
called  "  Lord  Lindsay."  That  his  son  Alexander,  fourth  Earl,  was 
also  Lord  Lindsay,  is  sufficiently  proved  by  an  instrument  dated  in 
July,  1451,  in  which  he  is  styled  "  Comiti  de  Crawfurdie  et  Domino 
de  le  Lindessay ;  "  and  that  his  successors,  down  to,  and  including, 
Earl  Ludovick,  enjoyed  the  minor  title  also,  is  not  disputed.  The 
question  then  is,  Who  was  the  first  Lord  Lindsay  ?  The  claimant 
suggests  the  probability  that  that  title  was  anterior  to  the  Earldom, 
and  insists  that  David,  the  third  Earl,  bore  it,  because  he  is  called, 
Earl  of  Crawford,  Lord  Lindsay,  by  his  grandson,  the  fifth  Earl,  in 
a  charter  of  confirmation,  dated  in  1466.  In  several  other  deeds 
he  is  called  Earl  of  Crawford  only,  while  his  son  Alexander,  and 
grandson  David,  fifth  Earl,  are  there  named  by  both  titles. 

Lord  Ltndhurst: 

There  is  in  one  deed  a  positive  assertion  of  the  title,  the  others 
are  merely  silent. 

(1)   Vide  ante,  p.  269. 
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LoBD  Bkougham:  The 

Cbawfobd 
May  not  the  omission  of  the  second  title  be  owing  to  the  discretion  and  Lindsay 

of  the  professional  man  who  drew  the  deeds  ?    Is  it  usual  on  all 

occasions  to  mention  all  the  titles  of  a  Peer  ? 

The  Lord  Advocate : 

The  mention  of  the  second  title  in  a  single  deed,  made  long  after 
the  death  of  Earl  David,  appeared  to  be  but  slender  evidence  of  the 
existence  of  it  in  him.  If  that  title  existed  first  in  Alexander,  ^fourth  [  *573  ] 
Earl,  the  claimant,  who  is  not  descended  from  Alexander,  but  from 
his  brother,  a  younger  son  of  David,  does  not  make  out  his  claim  to 
the  Barony,  unless  he  can  show  that  it  was  an  honour  descendible 
to  heirs  male  general. 

With  respect  to  the  Earldom  of  Crawford, — of  the  existence  and 
destination  of  which  there  is  no  doubt, — the  claimant  puts  his  right 
to  it  on  two  grounds ;  first,  as  being  lineally  descended  from  the  first 
Earl,  who  died  in  1406,  and,  secondly,  he  claims  it  by  virtue  of  the 
ultimate  limitation  in  the  patent  of  1642,  as  the  nearest  heir  male 
of  Ludovick,  the  sixteenth  Earl.  It  will  conduce  to  clearness  if 
those  two  claims  be  reduced  to  one,  and  they  do  resolve  themselves 
into  one,  for  there  is  no  question  that  the  patent  of  1642  is  the 
regulating  patent.  To  establish  the  claimant's  right  under  that 
patent,  he  must  show  that  all  the  male  representatives  of  the  Byres 
line,  entitled  under  the  prior  limitation,  are  extinct.  The  descen- 
dants of  the  seventeenth  Earl,  the  first  Earl  of  that  line,  formed 
the  two  branches  of  Garnock  and  Eilburnie.  The  evidence  of  the 
extinction  of  the  male  heirs  in  these  branches  was  not  satisfactory. 

The  claimant  is  further  bound  to  extinguish  the  male  heirs  in  the 
main  line  from  Alexander,  the  seventh  Earl  of  Crawford,  especially 
the  Spynie  branch,  and  after  that  he  has  to  prove  the  extinction  of 
the  male  heirs  in  the  main  Edzell  line,  before  the  Balcarras  branch 
of  that  line  can  be  admitted.  The  pedigree  of  the  claimant  in  this 
branch  is  clear  enough. 

There  is  one  part  of  the  case  of  greater  curiosity  than  importance, 
about  the  transfer  of  the  honours  from  David,  the  eighth  Earl,  to 
David  of  Edzell,  the  ninth  Earl,  and  the  return  of  them  from  him 
to  David,  son  *of  the  '*  Wicked  Master."  It  is  said  that  he  pleaded  [  '^Ti  ] 
guilty  of  an  attempt  to  murder  his  father.  Although  that  is  a 
capital  crime,  there  is  no  authority  for  holding  that  it  involved  what 
the  Legislature  of  Scotland  made  the  special  crime  of  parricide, — 
forfeiture  of  the  estates  and  honours.   Craig,  to  whose  book  reference 
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The  is  made,,  is  not  sufficient  authority.  The  probability  is,  that  all 
andLindbat  parties  desired  to  get  the  ''  Wicked  Master  "  out  of  the  succession, 
Peeragbs.  j^jjJ  j.Jjj^|.  ^]jQYe  was  some  arrangement,  to  which  the  Crown  must 
have  been  a  party,  by  which  David  of  Edzell,  a  near  relation,  took 
the  estates  and  honours,  and  after  five  years,  restored  them  to  David, 
the  tenth  Earl,  from  whom  they  descended  in  the  ordinary  coursa 
With  regard  to  the  resignation  and  re-grant  of  the  Earldom  in 
1642,  there  is  no  question  that  by  the  law  of  Scotland  it  was  quite 
competent  for  the  tenant  of  an  honour  to  resign  it  into  the  hands 
of  the  Crown  in  favour  of  another  party ;  and  if  the  Grown  chose  to 
accept  that  resignation,  and  re-grant  the  honour  to  that  party,  such 
resignation  did  not  extinguish  the  honour,  but  merely  altered  the 
course  of  descent,  substituting  new  heirs,  who  took  their  place  in 
Parliament  in  the  precedency  of  the  former  holders  of  the  honour. 
There  were  cases  of  such  resignations  and  re-grants ;  and  in  one 
case,  in  which  a  resignation  was  made  before  the  Union,  and  the 
re-grant  was  made  after  the  Union  in  the  terms  of  the  resignation, 
it  was  held  that  the  Crown  was  prevented,  by  a  clause  in  the  Articles 
of  Union,  from  acting  upon  the  resignation,  as  it  could  have  acted 
previous  to  the  Union.  There  is  no  doubt  that  Earl  Ludovick  was 
completely  in  tittUo  to  resign  this  honour  in  1642 ;  and  that  the 
Crown  accepted  the  resignation,  and  re-granted  the  honours,  as  it 
[  •sTs  ]  legally  might,  by  *charter  in  favour  of  those  heirs  in  whose  favour 
the  resignation  was  made.  That  charter  from  that  time  regulated 
the  descent  of  the  Earldom,  without  any  regard  to  its  destination  or 
descent  previous  to  the  year  1642. 

1848.  Sir  F,  Kelly  said,  that,  in  deference  to  the  opinion  of  the 

May\^,  j^^j^  Advocate,  and  to  the  doubts  and  difficulties  suggested  by  him 
at  the  last  meeting  of  the  Committee,  and  apparently  acquiesced  in 
by  their  Lordships,  the  claimant's  counsel  and  agents  had  since 
made  every  practicable  effort  to  remove  all  objections,  and  the 
further  evidence  which  had  been  collected  would,  it  was  submitted, 
satisfactorily  and  conclusively  establish  the  claim.  Having  stated 
in  detail  the  nature  of  the  supplementary  evidence  thus  collected, 
for  extinguishing  the  male  descendants  in  the  several  branches 
mentioned  by  the  Lord  Advocate,  he  said,  with  respect  to  the  exist- 
ence of  the  Barony  of  Lindsay  in  David,  the  third  Earl  of  Crawford, 
that  he  considered  the  fact  to  have  been  made  out  to  the  satisfaction 
of  the  Committee  by  the  deed  of  confirmation,  in  which  he  is  named 
by  both  those  titles — 
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The  Lord  Advocate  :  Xhk 

The  diflSculty  was  that  the  widow  of  that  David,  in  the  deed  of  and  Lindsay 
mortification  which  is  recited  in  the  confirmation,  called  him  Earl    ^™'^®^- 
of  Crawford  only,  while  she  called  her  son,  the  fourth  Earl,  "  Earl 
of  Crawford  and  Lord  Lindsay." 

Sir  F.  Kelly  said,  he  was  prepared  to  put  the  matter  beyond 
doubt,  by  the  production  of  another  document,  in  which  David  calls 
himself  by  both  those  titles. 

The  supplementary  evidence  of  extinctions  before  referred  to 
having  been  given,  the  last-mentioned  document  was  then  produced 
from  the  charter  chest  of  Lord  Forbes  of  Castle  Forbes, — it  was 
dated  in  1443,  and  purported  *to  be  a  mandate  from  David,  Earl  of  [  •o76  J 
Crawford  (third  Earl),  and  "Lorde  de  Lindissay,"  as  principal 
Sheriff  of  Aberdeenshire,  to  Sir  Alexander  Forbes,  "our  depute," 
&c.  The  document  was  held  to  have  been  produced  from  the  proper 
custody,  and  was  admitted. 

The  Lord  Advocate,  at  a  subsequent  sitting  of  the  Committee, 
said  the  last  document  produced  in  proof  of  the  Barony  of  Lindsay 
being  in  David,  the  third  Earl,  from  whom  the  claimant  traced  his 
descent,  completed  the  evidence  on  that  point,  to  his  entire  satis- 
faction. He  was  also  satisfied  with  the  supplementary  proofs  given 
of  the  extinctions  in  the  Byres  branch.  But  with  respect  to  the 
Spynie  and  Edzell  branches,  the  doubts  which  he  entertained  on  a 
former  day  were  still  unremoved. 

After  a  discussion  between  the  counsel  on  both  sides,  and  obser- 
vations thereon  by  Lord  Lyndhubst,  Lord  Brougham,  the  Earl  op 
Devon,  and  Lord  Campbell,  to  the  effect  that  as  it  was  admitted, 
on  the  claimant's  side,  that  he  had  further  evidence  relating  to  these 
branches  in  his  power,  it  might  be  difficult  for  the  Committee  to 
come  to  a  decision  in  his  favour  without  production  of  that  evidence. 

Sir  F.  Kelly  said,  that,  although  he  felt  the  most  perfect  con- 
fidence in  the  completeness  of  tlie  claimant's  case  as  it  then  stood, 
upon  every  point,  he  and  his  learned  friends  who  were  with  him 
could  not  be  insensible  to  the  importance  of  the  slightest  suggestion 
from  their  Lordships,  or  from  the  Lord  Advocate.  He  was  himself 
of  opinion  that  no  additional  light  could  be  thrown  on  the  case, 
that  it  could  not  be  either  weakened  or  strengthened  by  the  result 
of  further  inquiries ;  still,  as  enough  of  the  session  yet  remained  to 
admit  of  further  inquiry,  and  of  a  decision  of  the  Committee  before 
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The         *it8  close,  he  would,  if  their  Lordships  would  grant  the  opportunity 
AND  LiKDSAT  ^J  ^^^  adjoumment  to  not  a  distant  day,  direct  further  inquiries  on 
Peerages,     q^q^  two  points  to  which  the  Lord  Advocate  directed  attention. 

[  •677  ]  ^ 

Lord  Ltndhurst: 

The  case  is  now  so  simplified,  that  we  should  easily  be  able  to 
dispose  of  it  before  the  end  of  the  session.  The  Byres  branch  of 
the  case  appears  to  me  to  be  clearly  made  out. 

The  Lord  Advocate  reminded  the  Committee  that  the  pedigree 
was  long  and  intricate,  and  therefore  incumbered  with  many 
di£Sculties,  which  imposed  on  him  the  necessity  of  carefully  watching 
the  proofs,  but  in  all  the  steps  he  had  taken,  he  did  not  exceed 
what  his  duty  required. 

Sir  F.  KeUy : 

Certainly.  He  now  understood  that  no  further  evidence  was 
necessary,  except  touching  the  extinction  of  the  Spynie  branch. 

The  Lord  Advocate  would  not  say  a  word  of  the  necessity  of  the 
evidence,  but  he  still  held  his  objection  with  respect  to  the  Spynie 
branch,  unless  evidence  be  brought  to  remove  it.  Nor  was  he 
satisfied  that  the  Edzell  branch  was  extinguished. 

Sir  F.Kelly: 

Upon  that  branch  all  the  evidence  that  was  possible  had  been 
given,  and  on  that  the  case  must  stand. 

1848.  At  a  subsequent  sitting  of  the  Committee,  further  evidence  of 

J-^'      th©  extinction  of  male  heirs  of  the  last  Lord  Spynie,  and  of  the 

Edzell  branch  also,  having  been  given,  the  Lord  Advocate  said  he 

was  perfectly  satisfied  that  the  extinction  of  all  the  lines  was  proved, 

and  that  the  claimant  had  established  his  pedigree. 

Aug.w.      Lord  Lyndhurst: 

My  Lords,  this  case  has  now  occupied,  I  think,  in  the  progress  of 
[  •'^^s  ]  the  evidence,  a  period  of  about  four  *years.  I  have  observed,  and 
watched  very  carefully,  the  evidence  as  the  parts  of  it  have  been 
successively  laid  before  your  Lordships.  I  have  read  the  evidence 
from  time  to  time ;  and  I  have  made  objections  upon  different  points 
as  the  evidence  proceeded,  which  objections  have  been  successively 
cleared  up.  I  am  now  in  a  condition  to  say,  that  so  far  as  I  am 
concerned,  I  am  satisfied  that  the  pedigree  has  been  established. 
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Under  these  circumstances,  I  shall  move  your  Lordships  to  report        Ths 

.     ,  *  ii        1    •  M  Crawpord 

m  favour  of  the  claimant.  and  Lindsat 

pebbaobs. 

The  Lobd  Chancellor: 

I  have  little  to  add  to  what  my  noble  and  learned  friend  has  stated. 
1  have  paid  every  attention  to  this  case :  it  is  very  long  and  very  com- 
plicated ;  and  it  has  required  very  considerable  attention  to  be  paid 
to  it ;  and  the  result  of  that  consideration  of  it  is,  that  1  concur 
entirely  in  the  opinion  that  my  noble  and  learned  friend  has 
expressed. 

It  was  then  "  resolved  that  it  is  the  opinion  of  the  Committee  that 
James,  Earl  of  Balcarras,  had  made  out  his  claim  to  the  honours 
and  dignities  of  Earl  of  Crawford  and  Lord  Lindsay,"  which 
resolution  was  reported  to  the  House,  and  affirmed. 


BECKHAM  V.  DEAKE  and   SUKGEY  (1). 

(2  H.  L.  C.  579—646;  S.  0.  13  Jur.  921.) 

A.  entered  into  an  agreement  with  B.  and  C.  to  serve  them  for  seven 
years,  at  fixed  wages,  at  the  rate  of  three  guineas  weekly,  "the  party 
making  default  to  pay  to  the  other  the  sum  of  500/.  by  way  or  in  nature  of 
specific  damages."  A.  was  dismissed  ;  he  became  bankrupt,  and  after  the 
bankruptcy  brought  an  action  of  assumpsit  on  the  agreement,  to  which  the 
defendants  pleaded  his  bankruptcy : 

Held,  that  this  plea  was  an  answer  to  the  action,  for  that  the  right  of 
action  in  respect  of  this  breach  of  the  agreement  passed  to  his  assignees. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of 
Exchequer  Chamber  reversing  a  judgment  of  the  Court  of  Exchequer 
of  Pleas,  in  an  action  on  promises.  The  action  was  brought  by 
Beckham  against  Drake,  Surgey,  and  Enight,  upon  an  agreement 
dated  28rd  October,  1834, made  between  William  Moxey  Knight  and 
John  Surgey,  of  Bishop's  Court,  Old  Bailey,  in  the  city  of  London, 
typefounders,  of  the  one  part,  and  Daniel  Beckham  of  the  other 
part.  The  agreement  recited  that  Beckham  had  been  for  some 
time  in  the  emplojnnent  of  Knight  and  Surgey,  as  their  foreman 
in  the  carrying  on  of  their  trade,  and  that  the  said  parties  were 
mutually  desirous  of  continuing  their  connection  together  for  the 


(1)  Applied  in  Spurr  v.  Com  (1870) 
L.  R.  6  Q.  B.  6o6,  659,  39  L.  J.  Q.  B. 
24;  Wadling  v.  Oliphani  (1875)  1 
Q.  B.  D.  145,  150, 45  L.  J.  Q.  B.  173  ; 
Emdenv.  Carte  (1881)  17  Ch.  D.  169, 
172,   768,  51   L.  J.  Ch.  41 ;  Row  v. 


1847. 

1849. 
July  6,  26. 

Lord 
Brougham. 

Lord 
Gaupbell. 

Williams,  J. 

Platt,  B. 

Eblb,  J. 

Gresswell, 
J. 

Wig  HTM  AN, 

J. 

BOLFB,  B. 

Mauls,  J. 

Parke,  6. 

Wilde,  Ch.  J. 

[579] 


BucMt  [1901]  2  K  B.  449, 454-456,  70 
L.  J.  K.  B.  736,  84  L.  T.  670,  C.  A. ; 
Bailey  v.  ThureUm  &  Co.  Lira.  [1903] 
1  K.  B.  137,  140,  144,  72  L.  J.  K.  B. 
36,  88  L.  T.  43,  C.  A- 
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Beckham  term  of  seven  years  from  the  date  of  the  agreement  The  parties 
DbI'ke.  ^®^  agreed  that  Beckham  should  serve  Knight  and  Sorgey,  and 
[  •580  ]  the  survivor  of  them,  for  and  daring  the  term  of  seven  *years,  to 
commence  and  be  compated  from  the  day  of  the  date  of  the  agree- 
ment, as  their  foreman,  and  should,  to  the  best  of  his  power, 
promote  and  advance  their  saccess  and  prosperity  in  the  same.  And 
also,  that  he  shonld  not,  daring  the  said  seven  years,  engage  in  the 
same  or  any  other  business,  either  on  his  own  account  or  on  account 
of  or  for  the  benefit  of  any  other  person,  without  their  consent 
in  writing,  first  had  and  obtained  for  that  purpose.  Enight  and 
Surgey,  for  the  considerations  aforesaid,  agreed,  that  they,  or  the 
survivor  of  them,  would  employ  Beckham  as  their  foreman  during 
the  said  seven  years,  if  they,  or  either  of  them,  should  so  long  live, 
paying  him  wages  after  the  rate  of  three  pounds  and  three  shillings 
of  lawful  money  weekly.  And  it  was  mutually  agreed  and  declared 
by  the  parties  thereto,  ''  that  in  case  either  of  the  said  parties 
hereto,  shall  not  well  and  truly  observe,  &c.,  the  covenants,  &c.^ 
herein  on  their  respective  parts  contained,  that  then,  and  in  such 
case,  the  party  so  failing  or  making  default  shall  and  will  pay  to 
the  other  of  them  the  sum  of  five  hundred  pounds,  by  way  or  in 
the  nature  of  specific  damages." 

The  declaration  contained  two  counts :  the  first  count  was  special 
upon  the  agreement ;  the  second  count  was  upon  an  account  stated. 
Drake  and  Surgey  severally  pleaded,  first, "  non-assumpsit ; "  and 
secondly,  that  Beckham  became  bankrupt  after  the  accruing  of  the 
causes  of  action  and  before  the  commencement  of  the  suit,  whereby 
the  causes  of  action  became  vested  in  his  assignees.  Enight  suffered 
judgment  by  default.  Beckham  joined  issue  upon  the  pleas  of 
**  non-cusumpsit,"  and  demurred  to  the  pleas  of  bankruptcy. 
[  *68i  ]  Drake  and  Surgey  joined  in  demurrer.  The  issue  in  fact  was  *tried 
and  a  verdict  was  given  for  the  plaintiff,  damages  lOOt.  (i). 

The  demurrers  were  argued  before  the  Judges  of  the  Court  of 
Exchequer,  who,  at  the  sittings  after  Trinity  Term,  1841,  gave 
judgment  for  the  plaintiff  upon  the  demurrer  to  the  pleas  of  bank- 
ruptcy (2).  The  defendants  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and,  after  argument,  the  judgment  of  the  Court  of 
Exchequer  was  reversed  (:<)  by  the  unanimous  judgment  of  the  Court 
of  Exchequer  Chamber  (4). 

(1)  60  B.  R.  678  (9  M.  &  W.;79).  (3)  60  R  B.  691  (11  M.  &  W.  316). 

(2)  8  M.  &  W.  846.  See  60  B.  B.  (4)  This  case  was  likewise  before 
678,  note  (1).                                                the  Court  of  Common  Pleas  in  1837. 
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The  present  writ  of  error  was  then  brought. 

Mr.  Martin  and  Mr.  Stammers  for  the  plaintifif  in  error : 

The  sole  question  which  it  is  now  intended  to  argue  (for  that 
arising  out  of  the  form  of  the  contract  to  which  two  only  of  the 
defendants  were  originally  parties,  will  not,  after  the  unanimous 
decisions  of  two  Courts,  be  further  contested)  is,  whether  the  plea 
of  the  bankruptcy  of  the  plaintiff  affords  a  suflScient  reason  for 
depriving  him  of  his  right  of  action  in  this  case.  That  will  depend 
on  the  construction  to  be  given  to  the  12th  and  63rd  sections  of  the 
6  Geo.  lY.  c.  16  (i).     *  Applying  to  those  sections  the  ordinary  rules 


Bbckham 

9, 
]>RAKE. 

[682] 


In  June,  Beckham  became  bankrupt, 
but  obtained  his  certificate  before 
NoTember.  Early  in  Michaelmas 
Term  a  rule  for  security  for  costs 
was  obtained.  After  argument  by  Mr, 
Stammers  for  the  plaintiff,  and  by  Mr. 
E.  V,  Wiliiams  for  the  defendant,  the 
rule  was  discharged :  44  R.  B.  704  (4 
Bing.  N.  C.  74).  In  giving  judgment 
Lord  Ch.  J.  Tiwdal  said,  *»The 
plaintiff  commences  an  action  when 
he  is  a  solvent  person :  he  afterwards 
becomes  bankrupt  and  obtains  his 
certificate :  it  is  not  till  after  he  has 
obtained  it  that  application  is  made 
for  security  for  costs,  and  there  is  no 
proof  that  the  assignees  undertake  to 
go  on  with  the  action,  but  the  affidavit 
in  support  of  the  application  discloses 
the  central^."  The  defendant  Drake, 
who  was  sued  as  a  dormant  partner, 
pleaded  specially  that  the  agreement 
on  which  the  action  was  brought  was 
made  by  the  plaintiff  with  Knight  and 
Surgey  alone.  There  was  a  demurrer 
to  this  plea.  The  demurrer  was  argued 
in  Hilary  Term,  1838,  and  judgment 
given  for  the  defendant,  and  that 
judgment  was  afterwards  affirmed :  see 
44  R.  R  704  (4  Bing.  N.  C.  243  ;  1 
Scott,  N.  B.  675  ;  and  1  Man.  &  G. 
738  in  error.  But  see  60  B.  H.  678 
(9  M.  &  W.  79),  where  the  decision  of 
the  Court  of  Common  Pleas  is  con- 
troverted, and  the  affirmance  of  it  is 
explained. 

(1)  6  Geo.  IV.  c.  16,  s.  12,  enacts, 
'*  that  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in 
writing   against   any   trader   having 


committed  any  act  of  bankruptcy  to 
appoint  such  persons  as  to  him  shall 
seem  fit,  who  shall  have  full  power 
and  authority  to  take  such  order  and 
direction,  with  the  body  of  such  bank- 
rupt, as  also  with  all  his  lands,  tene- 
ments, and  hereditaments,  &c.,  as  well 
copy  or  customaryhold  as  freehold, 
which  he  shall  have  in  his  own  right 
before  he  became  bankrupt,  as  also 
with  all  such  interest  in  any  such 
lands,  tenements,  and  hereditaments 
as  such  bankrupt  may  lawfully  depart 
withal,  and  with  all  his  money,  fees, 
offices,  annuities,  goods,  chattels, 
wares,  merchandize,  and  debts,  where- 
soever they  may  be  found  or  known, 
and  to  make  sale  thereof  in  manner 
hereinafter  mentioned,  or  otherwise 
order  the  same  for  satisfaction  and 
payment  of  the  creditors  of  the  said 
bankrupt  [see  now  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  ss.  20 
and  21]. 

The  63rd  section  enacts,  '*  that  the 
Commissioners  shall  assign  to  the 
assignees  for  the  benefit  of  the 
creditors  of  the  bankrupt,  all  the 
present  and  future  personal  estate  of 
such  bankrupt  wheresoever  the  same 
may  be  found  or  known,  and  all  pro- 
perty which  he  may  purchase,  or  which 
may  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him,  before  he 
shall  have  obtained  his  certificate,  and 
the  Commissioners  shall  also  assign 
as  aforesaid  all  debts  due  or  to  be  due 
to  the  bankrupt  wheresoever  the  same 
may  be  found  or  known,  and  such 
assignment   shall  vest  the  property, 


[  ♦683  ] 
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Bbckham  of  constraction,  nothing  bat  the  personal  estate  of  the  bankrupt, 
Drake.  ^^d  such  contracts  as  directly  relate  to  property,  can  be  said 
to  fall  within  them.  Contracts  which  relate,  not  to  the  property 
bat  merely  to  the  personal  services  of  the  bankrupt,  will  not  pass, 
and,  as  a  necessary  resolt,  the  right  of  action  for  a  breach  of  any 
sach  contract  will  not  pass ;  for  there  can  be  no  difference  between 
the  contract  itself  and  the  right  to  sae  for  a  breach  of  it.  It  mast 
be  admitted  that  in  some  of  the  cases  the  language  of  the  Courts 
has  been  sufficiently  equivocal  as  to  raise  some  doubts  as  to  the 
construction  of  these  clauses  of  the  Bankrupt  Act.  But  with  respect 
to  real  property  the  question  has  been  settled :  Smith  v.  Coffin  (i) 
decided  that  a  real  action  passed  to  the  assignees  by  the  usual 
words  of  a  deed  of  assignment  in  bankruptcy.  But  for  an  injary  done 
to  real  property  in  the  tenancy  of  the  bankrupt  the  right  of  action 
would  not  pass,  nor  would  the  ordinary  right  to  maintain  trespass 
quare  clausum  /regit  pass  to  the  assignees :  Clark  v.  Calvert  (2), 
Rogers  v.  Spence{s).  The  case  of  Hancock  v.  Caftfn  (4),  which  was 
an  action  for  damages  for  an  improper  distress  levied  by  the  bank- 
[  *584  ]  rupt,  ^supports  this  argument,  for  the  right  of  the  assignees  to 
maintain  such  an  action  appears  there  to  be  confined  to  cases  where 
the  property  of  the  bankrupt  is  injured.  [They  also  cited  Wright  v. 
Fairfield  (5) ;  Oibson  v.  Carruthers  (6),  and  Williams  v.  Chambers  (7).] 
[  685  ]  There  are  many  rights  of  action  which  do  not  pass  to  adminis- 

trators or  to  assignees  of  a  bankrupt.  The  seduction  of  a  servant 
is  one  instance  of  the  kind :  Howard  v.  Crowther  (s).  Actions  for 
assault  and  for  slander  (except,  perhaps,  slander  affecting  only  the 
trade  of  the  bankrupt  and  directly  diminishing  the  profits  of  his 
trade),  trespass  to  the  person,  negligence  in  the  cure  of  bodily 
infirmity  or  wounds,  and  for  not  safely  carrying,  are  other  instances 
of  the  same  kind.     But  without  mentioning  these,  the  last  two  of 

right,  and  interest  in  such  debts  in  in  their  own  names,  as  the  bankrupt 

such    assignees,   as    fully  as   if    the  himself  might  have  had  if  he  had  not 

assurance  whereby  they  are  secured,  been    adjudged    bankrupt    [see   now 

had  been  made  to  such  assignees;  and  Bankruptcy  Act,  1883  (46  &  47  Vict. 

after    such    assignment    neither    the  c.  52),  ss.  21  (1)  and  44]. 

bankrupt    nor    any  person    claiming  (1)  3  R.  R.  435  (2  £L  Bl.  444). 

through  or  under  him  shall  have  power  (2)  21  E.  E.  528  (3  B.  Moore,  96 ;  8 

to  recover  the  same,  nor  to  make  any  Taunt  742). 

release  or  discharge  thereof,  neither         (3)  69  R  E.  169  (12  CI.  &  Fin.  700) 

shall  the  same  be  attached  as  the  debt         (4)  8  Bing.  358. 

of  the  bankrupt  by  any  person  accord-  (5)  2  B.  &  Ad.  727. 

ing  to  the  custom  of  the  city  of  London,  (6)  58  E.  E.  713  (8  M.  &  W.  321). 

or  otherwise,  but  such  assignees  shall         (7)  74  E.  E.  314  (10  Q.  B.  337). 

have  like  remedy  to  recover  the  same  (8)  58  E.  E.  823  (8  M.  &  W.  601). 
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which,  though  foanded  in  contract,  partake  in  their  nature  of  {orts,  Bbckham 
there  is  one  which  is  distinctly  in  the  class  of  contracts,  namely,  dbake. 
an  action  for  breach  of  a  promise  to  marry.  Such  an  action  is 
clearly  personal  alone.  It  is  true  that  an  administrator  did  once 
attempt  to  maintain  such  an  action.  Chamberlain  v.  Williamson  (i), 
but  failed.  That  case  is  a  strong  authority  for  the  plaintiff  in 
error  here,  for  if  an  administrator  cannot  maintain  an  *action  in  [  •686  ] 
respect  of  the  breach  of  a  purely  personal  contract  with  the 
intestate,  though  his  estate  might  be  benefited  by  its  performance, 
most  certainly  assignees  cannot  do  bo  in  respect  of  a  purely  per- 
sonal contract  with  the  bankrupt,  foir  an  administrator  is  more 
directly  and  absolutely  the  representative  of  the  person  of  his 
intestate  than  assignees  are  of  the  bankrupt.  *  *  The  true  rule 
is  this,  that  if  the  contract  goes  directly  to  the  increase  of  the  per- 
sonal estate,  as  in  Wright  v.  Fairfield  (2),  then  the  right  of  action 
on  it  will  pass ;  and,  again,  if  the  breach  of  such  a  contract  occurs 
before  the  bankruptcy,  the  right  of  action  for  that  particular 
breach  will  pass.  But  if  the  contract  is  for  labour  to  be  per- 
formed, involving  the  exercise  of  the  contractor's  own  personal 
skill,  except  so  far  as  a  debt  has  been  created  by  the  exercise  of 
that  personal  skill  before  the  bankruptcy,  that  will  not  pass.  The 
damage  here  is  likewise  purely  personal,  the  injury  being  to 
the  bankrupt  himself  in  the  loss  of  the  means  of  subsistence  to 
which  he  is  entitled,  and  in  *the  loss  of  time  in  looking  after  other  [  ^587  ] 
employment.  [They  referred  to  Chippendale  v.  Tondinson  (3),  Silk  v. 
Osborne  (4),  Hesse  v.  Stevenson  (6),  Williams  v.  Chambers  (6),  and 
Ez  parte  Walters  (7).] 

The  argument  that  the  assignees  would  be  entitled  to  the  money 
if  it  was  in  the  bankrupt's  actual  possession,  that  this  admits  a 
right  of  action  in  them,  and  that  two  rights  of  action  vested  in 
different  persons  cannot  exist  in  respect  of  the  same  matter,  is  not 
always  and  necessarily  correct.  Two  rights  of  action  may  exist 
together,  even  though  in  one  of  them  no  more  than  nominal 
damages  might  be  recovered.  In  Williams  v.  Millington  (s),  Lord 
Loughborough  declares  the  possibility  of  two  actions  for  the  same 
cause,  and  says,  ''  It  is  not  a  true  position  that  two  persons  cannot 
bring  separate  actions  for  the  same  cause.    The  carrier  *and  the       [  *^^^  J 

(1)  15  B.  B.  295  (2  M.  &  S.  408).  (5)  44  R.  H.  880  (3  Bob.  &  P.  565, 

(2)  2  B.  &  Ad.  727.  578). 

(3)  4  Doug.  318  ;  Cooke's  Bankrupt  (6)  74  B.  B.  314  (10  a  B.  337—345). 
Laws,  260,  431.  (7)  2  Mont.  D.  &  De  Q.  635. 

(4)  1  Esp.  140.  (ei)  2  B.  B.  724  (I  H.  Bl.  81,  85), 
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Bbckham  owner  of  the  goods  may  each  brmg  an  action  on  a  tort ;  the  factor 
DBAn.  And  owner  may  each  have  an  action  on  a  contract"  This  declara- 
tion is  foonded  on  very  ancient  aathority.  In  Bracton  (i)  it  is  said, 
**  Ex  uno  facto  injurioso  plures  possunt  oriri  actiones  p^tnales  in 
causa  civilL''  An  instance  of  this  occurred  in  the  case  of  Turner  v. 
Ford  (2),  where  a  piano  in  the  hands  of  a  bailee  was  seized  for 
rent  due  from  him,  and  where  Mr.  Baron  Pabkb  said  (3),  ''I  am 
inclined  to  think  that  if  the  act  of  conversion  had  amounted  to 
pound  breach,  the  defendant  would  have  been  liable  in  damages 
to  the  landlord,  and  also  to  the  owner  of  the  property  for  damages 
for  the  conversion." 

(LoBD  Caxpbbll  :  That  was  a  case  of  two  actions  in  respect  of 
separate  rights.  But  I  want  the  case  of  two  actions  by  different 
parties  in  respect  of  the  same  right.  The  bankrupt  and  assignees 
sue  in  respect  of  the  same  right.) 

Such  a  case  is  unknown  in  practice,  but  the  principle  which 
governs  one  case  governs  the  other ;  and  in  the  judgment  delivered 
by  a  noble  and  learned  Lord  in  this  House  in  the  case  of  Rogers  v. 
Spence,  it  was  said  (4),  "  It  may  possibly  be  that  the  law  will  give 
an  action  to  the  bankrupt  for  the  personal  injury  which  has  been 
sustained  by  him,  and  will  give  an  action  to  the  assignees  for  the 
injury  which  has  been  done  to  the  property :  as  for  example,  in  the 
case  which  has  been  put  during  the  argument,  of  the  owner  of 
a  ship  being  on  board,  and  the  ship  being  run  down  on  the  high 
seas,  and  the  ship  going  to  the  bottom  and  the  owner  escaping  and 
afterwards  becoming  bankrupt ;  it  is  possible  that  he  may  main- 
tain an  action  for  the  personal  injury  done  to  him,  and  that  the 
[  *^99  ]  assignees  may  maintain  an  action  for  ♦the  injury  done  to  the 
property."  Here  the  principle  exists  on  which  the  right  to  bring 
these  two  actions  is  founded.  It  is  the  principle  of  a  distinct  right 
being  vested  in  the  bankrupt  in  virtue  of  a  purely  personal  matter. 
The  existence  of  such  a  right  shows  the  judgment  of  the  Coubt 
below  to  be  erroneous. 

Mr.  Peacock  and  3/r.  Hugh  Hill  (Mr.  W.  Morris  was  with 
them),  for  the  defendants  in  error  : 

It  is  impossible  to  contend  that  the  assignees  take  no  interest  in 
the  profits  of  the  bankrupt's  labour,  and  if  they  do  take  an  interest 

(1)  Book  in.,  fo.  114.  (3)  71  E.  R.  626  (15  M.  &  W.  215). 

(2)  71  R.  B.  624  (15  M.  &  W.  212).  (4^  69  B.  B.  169  (12  CI.  &  Fin.  720). 
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in  them,  they  can  sue  to  recover  these  profits.  They  are  certainly  Beckham 
entitled  to  that  which  adds  to  the  value  of  his  estate.  The  defen-  dbake. 
dant  here  broke  his  contract  with  the  bankrapt.  Had  he  paid  the 
bankrupt  the  money,  that  money  would  have  been  assets  in  the 
bankrupt's  hands  for  the  benefit  of  the  creditors.  The  damages 
that  arise  from  the  breach  of  the  contract  also  belong  to  them. 
Suppose  the  bankrupt  had  served  for  six  years  at  a  thousand  a  year, 
but  had  not  received  the  money,  and  at  the  end  of  the  next  half 
year  had  become  bankrupt,  there  can  be  no  doubt  that  the  assignees 
would  be  entitled  to  recover  all  the  money  then  due,  as  well  the 
money  for  the  last  half  year  as  for  the  six  preceding  years.  Their 
right  to  recover  it  in  respect  of  a  wrongful  dismissal  must  be  the 
same  as  in  the  case  of  the  services  being  actually  performed  but 
not  paid  for.  The  case  of  Chippendale  v.  Towlinson  (i)  does  not 
disprove  this  proposition,  for  it  merely  establishes  that  under 
such  circumstances  the  bankrupt  may  sue,  his  assignees  not  inter- 
fering. The  expression  attributed  to  Lord  Mansfield  in  the 
abstract  given  of  this  case  in  Cooke's  Bankrupt  Laws  (2),  *that  [  •sgo  ] 
"  the  assignees  cannot  let  out  the  bankrupt,"  means  no  more  than 
that  they  cannot  contract  for  his  future  labour,  a  doctrine  that  no 
one  presumes  to  doubt;  but  if  he  has  already,  and  before  his 
bankruptcy,  made  a  contract  for  that  labour,  they  are  entitled  to 
recover  for  a  breach  of  that  contract  by  which  the  amount  of  his 
assets  is  diminished. 

The  question  whether  more  than  nominal  damages  could  be 
recovered  in  the  action,  as  in  cases  where  the  bankrupt  personally 
and  the  bankrupt's  property  suffer  from  the  same  act,  does  not  in 
the  least  degree  affect  this  case,  for,  if  so,  this  absurdity  would 
follow,  that,  in  order  to  ascertain  the  right  to  maintain  the  action 
itself,  there  must  be  a  verdict  given,  that  is,  a  verdict  ascertaining 
and  fixing  in  respect  of  what  cause  of  action  it  was  pronounced, 
and  that  not  till  then  could  the  right  to  maintain  the  action  be 
decided.     The  law  cannot  allow  such  an  absurdity. 

(Lord  Gaupbell  :  By  the  law  of  Scotland  the  damages  would  be 
divided :  so  much  would  be  given  for  the  injury  to  the  property, 
and  so  much  for  the  injury  to  the  person.) 

No  such  distinction  is  made  by  the  law  of  this  country.     If  a  man 

sues  for  a  debt,  he  cannot  join  in   that  action  any  claim  for 

damages  for  injury  to  his  feelings  through  having  been  kept  out  of 

(1)  4  Doug.  318.  (2)  let  ©d.  260. 
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Bbckbam  it.  In  the  ease  of  Startup  v.  Cariazzi  (i),  the  rule  as  to  the  time 
BsLciL  ^^  which  the  damages  arise  on  a  breach  of  contract  is  ascertained, 
and  that  rale  shows  that  nothing  of  feeling  can  enter  into  con- 
sideration in  such  a  case.  That  was  an  action  for  not  delivering 
linseed  at  a  given  time.  A  portion  of  the  price  of  the  linseed  had 
been  advanced,  and  it  was  held  that  repayment  of  the  money 
[  *59i  ]  advanced,  with  simple  interest  "^npon  it,  and  payment  of  the 
difference  between  the  contract  price  of  the  seed,  and  the  price 
at  the  time  when  it  ooght  to  have  been  delivered,  would  be  the 
right  measure  of  damages.  It  was  the  loss  of  profit  at  the  time  of 
the  breach  that  the  plaintiff  there  was  held  entitled  to ;  and  in 
this  case,  he  was  no  more  entitled  to  vindictive  damages  for  dis- 
missal from  employment,  than  in  that,  for  any  injury  to  his 
feelings  by  the  non-delivery  of  the  seed.  [They  also  referred  to 
[  692  ]  Brewer  v.  Dew  (2)  and  Rogers  v.  Spence  (a).]  In  all  these  cases  the 
damages  are  vindictive  in  their  nature.  No  previous  property 
existed  in  them  before  the  wrong  committed,  and  his  estate  might 
not  have  been  the  better  if  he  had  not  been  run  over,  or  assaulted, 
or  if  the  promise  to  marry  him  had  been  performed,  or  if  his  wife 
had  remained  faithful,  or  his  daughter  been  unseduced.  In  all 
these  instances  the  right  to  damages  is  in  consequence  of  a  purely 
personal  wrong,  and  exists  for  the  compensation  of  his  bodily  or 
mental  feelings.  For  that  reason  alone  the  right  of  action  does 
not  pass  to  his  assignees.  But  here,  if  the  contract  had  been  per- 
formed, the  estate  of  the  bankrupt  would  have  been  thereby 
benefited,  and  the  breach  of  it  did  not  affect  his  feelings  but  his 
property.  Chamberlain  v.  Williamson  (i)  is  therefore  inapplicable 
here.  In  Gibson  v.  Carruthers  {5)  it  was  held  that  the  assignees 
were  entitled  to  maintain  the  action  for  a  breach  of  contract 
entered  into  with  the  bankrupt  before  his  bankruptcy.  The  right 
to  sue  for  unliquidated  damages  on  a  contract  with  the  bankrupt 
undoubtedly  passes  to  the  assignees:  Porter  y.  Worley  (6).  And 
that  being  the  rule,  the  party  who  sets  up  an  exception  to  it  must 
show  that  those  damages  are  entirely  given  for  the  wounded  feel- 
ings of  the  plaintiff,  and  are  what  have  been  called  vindictive 
damages. 

The  fallacy  in  the  argument  on  the  other  side  lies  in  confounding 

(1)  41  E.  B.  710  (2  Cr.M.  &  R.  165).  (4)  15  B.  B.  295  (2  M.  &  S.  408). 

(2)  63  R.  R.  690  (11  M.  &  W.  625).  (5)  58  R.  R.  713  (8  M.  &  W.  321). 

(3)  69  R.  B.  169  (12  01.  &  Fin.  700,  (6)  9  Bing.  93. 
718,  719). 
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this,  which  is  an  action  of  contract,  with  an  action  of  tort.  The  Beokhav 
rales  applicable  to  the  latter  species  of  action  have  no  applica-  drIkb. 
tion  here.  A  contract  for  personal  labour  has  been  attempted  to 
be  distinguished  from  a  contract  relating  to  property,  and  has 
been  confounded  with  an  action  arising  out  of  matter  ^relating  to  [  *^^^  ] 
personal  feeling,  yet  no  two  things  can  be  more  different  from  each 
other.  This  fallacy  has  been  attempted  to  be  supported  by  refer- 
ence to  the  cases  of  actions  for  injuries  to  real  property,  which,  it 
has  been  said,  will  not  pass  to  assignees,  and  Clark  v.  Calvert  (i), 
and  Rogers  v.  Spence  (2),  have  been  relied  on  to  support  this  propo- 
sition. It  is  true  that  actions  of  trespass  will  not  pass ;  but  the 
general  proposition  that  actions  in  respect  of  injuries  to  real 
property,  while  in  the  bankrupt's  possession,  will  not  pass,  is  not 
true.  Suppose  the  property  was  in  a  tenant  for  life,  and  a  stranger 
took  away  the  soil,  so  as  to  injure  the  interest  of  the  tenant  for 
life,  the  right  of  action  for  that  would  pass  to  his  assignees.  The 
rule  of  construction  as  to  bankrupt  statutes  is  to  be  found  in  the 
21  Jac.  I.  c.  19  (3),  where  it  is  said  that  such  laws  "  shall  be  largely 
and  beneficially  construed  for  the  aid,  help,  and  relief  of  creditors." 
In  Ryall  v.  Eolle  (4),  the  same  thing  is  declared,  and  it  is  deter- 
mined that  **  goods  "  shall  mean  all  choses  in  action.  The  bank- 
rupt statutes  have  in  this  respect  been  put  upon  the  same  footing 
as  statutes  relating  to  the  Grown. 

The  exception  to  this  rule  has  been  where  the  bankrupt  was 
entitled  to  sue  for  damages  for  an  injury  to  his  person,  or  his 
personal  feeling.  No  such  cause  of  action  exists  here — the  only 
cause  of  action  is  one  which  relates  to  the  diminution  of  his 
personal  estate  ;  and  though  his  personal  labour  may  be  mixed  up 
with  that,  still  the  right  of  action  passes  to  his  assignees :  Crqfton 
V.  Poole  (6).  That  case  is  directly  in  point,  and  it  is  well  warranted 
by  all  the  authorities.  The  judgment  *of  the  Court  below  is  in  l*5H] 
accordance  with  those  authorities,  and  is  therefore  correct. 

Mr.  Martin,  in  reply  [cited  Crofton  v.  Poole  (6)  and  Benson  v. 
Flower  {(Sf\. 

The  Lord  Chancellor  said  that  he  proposed  to  give  the  learned 

(1)  21  E.  B.  528  (8  B.  Moore,  96 ;  8  (4)  1  Atk.  365;  nom.  Rydlly.  RowUb, 
Taunt.  742).  1  Ves.  369.  371. 

(2)  69  B.  B.  169  (12  CI.  &  Fin.  700).  (5)  35  B.  B.  380  (1  B.  &  Ad.  568). 

(3)  Bepealed  by  6  Qoo.  lY.  c.  16,  (6)  Sir  W.  Jones,  215. 
B.  1. 
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Beckham  Judges  the  record  in  this  case,  and  to  ask  *them  whether,  on  that 
DmI'kk.  record,  thejr  thought  the  plaintiff  in  error  or  the  defendants  in  error 
[  *595  ]       entitled  to  judgment. 

This  was  agreed  to,  and  Lord  Giief  Justice  Wdldb,  in  the  name 
of  the  Judgf^,  requested  time  to  consider  their  answers. 

On  the  6th  of  July,  1849,  the  Judges  delivered  their  opinions : 

Mb.  Justice  V.  Wu-liams  : 

The  question  which  in  this  case  your  Lordships  have  submitted 
for  the  consideration  of  the  Judges  is,  whether  the  plea  of  bank- 
ruptcy is  a  good  bar;  which  depends  on  the  further  question, 
whether  the  right  of  action  on  which  the  plaintiff  below  has 
declared  did  or  did  not  pass  to  his  assignees ;  and  I  have  to  give 
my  opinion  to  your  Lordships  that  it  did  pass,  and  consequently 
that  the  plea  is  good. 

The  case  plainly  depends  on  the  construction  of  the  Bankrupt 
Act,  6  Geo.  IV.  c.  16,  ss.  12  and  68  (i).  The  sixty-third  section 
confers  on  the  assignees  ''all  the  present  and  future  personal 
estate  "  of  the  bankrupt ;  and  the  question  appears  to  me  to  be 
whether  this  right  of  action  passed  to  them  as  part  of  his  "  personal 
estate."  It  may  be  observed  that  the  same  section  proceeds  to 
confer  on  them  "  all  debts  due  or  to  be  due  "  to  the  bankrupt ;  and 
at  one  time  it  seems  to  have  been  doubted  whether  this  did  not 
narrow  the  construction  of  the  expression  "  personal  estate ; "  but 
this  doubt  appears  to  be  set  at  rest  by  the  decisions  of  the  cases 
of  Wright  v.  Fairfield  (2)  ;  Hancock  v.  Cafft/n  (3) ;  and  Porter  v. 
Vorley{4). 

The  right  of  action  on  which  the  plaintiff  below  has  declared  is 
[  *696  ]  founded  on  a  breach  of  contract  incurred  ^before  the  time  of  the 
bankruptcy,  and  consequently  it  can  hardly  be  disputed  that  at 
that  time  it  formed  a  part  of  *'  the  personal  estate  "  of  the  bank- 
rupt, in  the  ordinary  acceptation  of  that  expression.  "  The 
authorities,"  said  Lord  Abinoeb,  in  delivering  the  judgment  of  the 
Barons  of  the  Exchequer,  in  Raymond  v.  Fitch  (5),  "are  uniform, 
that  the  personal  representative  may  sue,  not  only  for  all  debts 
due  to  the  deceased  by  specialty  or  otherwise,  but  for  all  covenants, 
and  indeed  all  contracts  with  the  testator,  broken  in  his  lifetime ; 
and  the  reason  appears  to  be,  that  these  are  choses  in  action,  and 

(1)  See  ante,  p.  303,  note  (1).  (4)  9  £ing.  93. 

(2)  2  B.  &  Ad.  727.  (6)  41  R  E.  797  (2  Cr.  M.  &  R  696). 

(3)  8  Bing.  358. 
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are  parcel  of  the  personal  estate  in  respect  of  which  the  executor     Beokham 
or  administrator  represents  the  person  of  the  testator,  and  is  in  law      drake. 
the  testator's  assignee." 

It  has  been  said  indeed,  and  truly  said,  that  the  rights  of  an 
executor  are  not  so  limited  as  those  of  an  assignee  of  a  bankrupt : 
for  that  the  executor  represents  the  deceased  as  to  all  his  contracts 
and  personal  rights,  whether  they  are  available  as  assets  for  the 
payment  of  his  debts  or  not;  but  an  assignee  takes  only  those 
beneficial  matters  belonging  to  the  bankrupt's  estate  which  may  be 
applied  for  the  purpose  of  distribution  amongst  his  creditors. 
Inasmuch,  however,  as  the  right  of  action  in  question,  if  held  to 
pass  to  the  assignees,  is  plainly  capable  of  being  turned  into  profit 
for  the  benefit  of  the  creditors,  it  seems  to  follow  that  the  distinc- 
tion above  suggested  ought  to  have  no  effect  on  the  present  inquiry, 
however  material  it  might  be,  if  the  contest  was  that  some  portion 
of  the  bankrupt's  personal  estate  did  not  pass  to  his  assignees  by 
reason  of  its  not  being  distributable  among  his  creditors,  but, 
nevertheless,  would  *certainly  vest  in  his  executors,  though  it  would  [  •597  ] 
not  be  assets  in  their  hands,  by  reason  of  not  being  vendible,  as  in 
the  instance  of  the  next  presentation  to  a  vacant  ecclesiastical 
benefice. 

Assuming,  however,  the  general  rule  to  be,  that  a  right  of  action 
in  respect  of  a  breach  of  contract  already  incurred  at  the  time  of  the 
bankruptcy  forms  part  of  the  personal  estate  of  the  bankrupt,  and 
so  passes  to  his  assignees,  it  has  been  argued,  on  behalf  of  the 
appellant,  that  the  present  case  must  be  regarded  as  an  exception 
to  that  rule,  inasmuch  as  the  damage  recoverable  in  respect  of  this 
breach  of  contract  must  be  in  part  compounded  of  the  personal 
inconvenience  to  the  bankrupt  himself  caused  by  such  breach,  and 
that  the  case  must  therefore  be  governed  by  the  principle  which 
excludes  both  executors  and  assignees  from  suing  in  respect  of 
breaches  of  contract  where  the  damage  consists  of  personal  suffer- 
ing. It  certainly  has  been  established  by  a  series  of  authorities, 
ending  with  the  case  of  Rogers  v.  Spence  in  this  House  (i),  that  no 
action  can  be  maintained,  either  by  an  executor  or  by  an  assignee, 
to  recover  damages  for  bodily  or  mental  sufferings  or  personal 
inconvenience  sustained  by  the  deceased  or  by  the  bankrupt ;  the 
foundation  of  which  is,  perhaps,  that  it  would  in  many  cases  be 
attended  with  extremely  harsh  and  unjust  consequences  if  the 
discretion,  as  to  whether  a  redress  for  wrongs  of  this  nature  should 

(1)  69  B.  B.  169  (12  OL  &  Fin.  700). 


812  1849.    H.  L.    2  H.  L.  C.  597—599.  [ilb. 

Beckham     be  sought,  was  to  be  intrusted  to  any  one  but  the  very  person  who 

DbIkk.       has  received  the  injury. 

But  it  does  not  appear  to  me  that  any  damage  would  be  recover- 
able in  this  action  in  respect  of  any  personal  suffering  or  personal 

[  •sss  ]  inconvenience  sustained  by  the  *bankrupt.  The  declaration  is 
evidently  framed  in  order  to  enable  the  plaintiff  to  recover  as 
liquidated  damages  the  sum  of  500/.,  which  the  agreement  stipu- 
lates shall  be  paid,  in  the  way  of  specific  damages,  by  either  party 
who  shall  break  the  agreement,  to  the  other;  and  although 
judgment  has  in  fact  been  obtained  for  a  smaller  sum,  and  the 
500!.  have  therefore  in  the  result  been  regarded  as  a  penalty,  and 
not  as  liquidated  damages,  still  the  declaration  expresses  no  claim 
for  damages  in  respect  of  any  personal  suffering  or  inconvenience 
caused  to  the  plaintiff  by  the  breach  of  the  agreement  declared  on : 
and  it  may  here  be  remarked,  that  if  the  statute  8  &  9  Will.  III. 
c.  11,  s.  8,  had  never  been  passed,  the  plaintiff  would  have  been 
entitled,  on  proof  of  the  breach  of  the  agreement  assigned  in  the 
declaration,  to  recover  the  whole  500Z.,  even  though  it  be  a  penalty, 
and  not  liquidated  damages;  and  that,  notwithstanding  that 
statute,  if  the  action  had  been  brought  in  debt,  the  plaintiff  would 
still  be  entitled  to  have  judgment  entered  for  the  whole  500Z., 
although  he  could  only  take  out  execution  for  such  damages  as 
the  jury  should  assess  on  the  breach  assigned.  If  then  the  claim 
in  respect  of  such  a  breach  can  thus  be  made  the  subject  of  an 
action  of  debt,  it  seems  difficult  to  maintain  that  the  assignees  are 
not  the  proper  parties  to  enforce  such  a  claim. 

But  it  has  been  further  argued,  that  the  right  of  action  in  question 
does  not  pass,  because  the  contract  does  not  relate  to  the  personal 
estate  of  the  bankrupt,  but  to  his  person,  being  for  the  employ- 
ment of  his  personal  skill  and  labour ;  and  it  cannot  be  doubted 
that  where  a  contract  remains  to  be  executed,  and  cannot  be  executed 
without  the  co-operation  of  the  bankrupt,  his  assignees  cannot 
enforce  the  contract,  at  all  events  unless  they  can  procure  him  to 

[  *599  ]  co-operate.  But  this  ^doctrine  seems  to  have  no  application  to  a 
case  like  the  present,  where,  at  the  time  of  the  bankruptcy,  the 
breach  of  contract  had  already  occurred,  and  where,  consequently, 
whether  the  action  for  damages  in  respect  of  that  breach  is  brought 
by  the  bankrupt  himself  or  by  his  assignees,  he  is  not  bound  by 
the  contract  to  bestow  any  of  his  skill  or  labour  in  order  to  sustain 
the  right  of  action. 
But  it  has  been  further  objected,  that  damages  are  substituted 
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for  specific  performance,  and  that  where  there  can  be  no  specific     Beckham 

performance  there  can  be  no  action  for  damages ;  and  it  has  been       drakb. 

asserted,  as  a  general  proposition,  that  unless  the  contract  itself,  if 

unbroken,  would  have  passed  to  the  assignees,  the  right  to  sue  for 

a  breach  of  it  cannot  pass  to  them.     But  if  these  arguments  are 

sound,  they  will  apply  equally  to  the  instance  of  an  executor.     Now, 

it  can  hardly  be  contended  that  the  right  of  action  in  question  would 

not  pass  to  the  executor ;  and  yet  it  is  obvious  that  the  executor 

could  not  specifically  perform  the  contract,  nor  would  the  contract 

itself,  if  unbroken,  pass  to  him.     So  in  the  case  of  a  covenant  real, 

that  is,  which  runs  with  the  land  and  descends  to  the  heir,  if  it  has 

been  broken,  and  the  substantial  damage  has  taken  place  in  the 

lifetime  of  the  testator,  his  executor  must  sue  upon  it ;  but  if  no 

breach  occurred  until  after  the  death  of  the  testator,  the  right  of 

action  would  be  in  the  heir. 

On  the  whole,  then,  I  can  discover  no  good  reason  why  the  words 
"  personal  estate  of  the  bankrupt,"  in  the  sixty-third  section  of  the 
Bankrupt  Act,  should  not  include  the  right  of  action  in  question ; 
and  it  would,  I  conceive,  be  a  violation  of  the  general  scheme  and 
policy  of  the  bankrupt  law  (not  to  be  permitted  without  *some  cogent  [  *^^  ] 
cause)  if  the  bankrupt  should  be  allowed  the  power  of  depriving 
his  creditors  of  the  fruits  of  this  right  of  action,  which  was  a  right 
absolutely  and  completely  vested  in  him  before  the  time  of  his  bank- 
ruptcy, and  is  capable  of  being  turned  into  profit  for  their  benefit. 

My  answer,  therefore,  to  the  question  of  your  Lordships,  is,  that 
the  defendant  below  is  entitled  to  judgment. 

Mb.  Babon  Flatt  : 

In  this  action  the  plaintiff  sought  to  recover  damages  for  the 
defendants'  breach  of  a  contract  into  which  they  had  entered  to 
employ  him  for  the  term  of  seven  years  as  foreman  in  a  business 
requiring  his  personal  skill  and  labour.  That  breach  was  committed 
by  the  defendants  dismissing  him  altogether  before  the  expiration 
of  the  term. 

The  defendant  Drake,  amongst  other  things,  pleaded  that  after 
the  cause  of  action  had  accrued,  and  before  the  commencement  of 
the  suit,  A  fiat  in  bankruptcy  had  issued  against  the  plaintiff,  under 
which  the  plaintiff  had  been  adjudged  a  bankrupt,  and  assignees  of 
his  estate  and  effects  had  been  duly  appointed,  and,  as  such  assignees, 
they  became  entitled  to  the  cause  of  action  and  damages  in  the 
declaration  mentioned. 
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Beckham         To  this  plea  the  plaintiff  demurred.     The  qaestion  therefore 


.r. 


Dbake.  raised  by  these  pleadings  is,  whether  the  right  of  action  against 
the  defendants,  which  vested  in  the  plaintiff  before  his  bankruptcy, 
passed  under  the^^  to  the  assignees. 

The  assignees  under  a  fiat  in  bankruptcy  take  ^'  all  the  present 
and  future  personal  estate  of  the  bankrupt,  and  all  the  debts  due  to 
him,"    (6  Geo.    IV.    c.  16,    s.    63).     This  description  may  well 

r  *60i  ]  include,  not  only  ^personal  chattels,  and  debts  properly  so  called, 
but  all  rights  of  action  having  relation  to  those  subjects,  such  as  for 
abstracting,  converting,  or  injuring  personal  chattels,  or  for  such 
breaches  of  contract  relative  to  the  personal  estate  of  the  bankrupt 
as  prevent  that  estate  coming  to  the  hands  of  the  assignees,  or 
depreciate  its  value,  and  all  beneficial  contracts  of  sale  or  purchase 
of  goods  and  merchandize.  Hancock  v.  Caffyn  (i),  and  Gibson  v. 
Carruthers  (2),  show  the  principle  on  which  such  contracts  and 
rights  of  action  have  been  held  to  pass. 

But  these  injuries,  contracts,  and  breaches  of  contracts  respec- 
tively bear  a  direct  relation  to  the  moveable  estate  of  the  bankrupt, 
and  differ  wholly  in  that  respect  from  injuries  to  the  bankrupt's 
person  or  reputation,  injuries  to  him  in  his  character  of  father, 
master,  or  husband,  or  the  breach  of  a  promise  to  marry,  or  of  a 
contract  to  cure  him  of  a  disease  or  heal  a  wound ;  in  which  cases, 
although  the  right  of  action  may  have  vested  before  the  bankruptcy, 
it  would  not  pass  to  the  assignees,  because  the  cause  of  action  relates 
immediately  to  the  person,  and  not  to  the  estate  of  the  bankrupt. 

Following  this  distinction,  and  applying  it  to  the  case  awaiting 
the  judgment  of  your  Lordships,  I  should  have  thought  it  difficult 
to  say  that  the  breach  of  a  contract  to  employ  an  individual  during 
a  definite  time  in  a  service  requiring  his  personal  skill  and  labour 
(committed  by  discharging  him  before  the  expiration  of  the  stipu- 
lated period)  did  not  primarily  and  immediately  relate  to  the  person 
of  the  servant 

[  *602  ]  In  the  judgment  in  the  Court  of  Exchequer  Chamber  *it  is  stated, 

that  in  the  present  case,  although  the  contract  was  for  the  personal 
skill  and  labour  of  the  bankrupt,  the  breach  of  that  contract  did 
not  appear  to  cause  him  any  other  injury  than  the  diminution  of 
his  personal  estate ;  and  that  in  this  case  the  injury  to  the  person, 
if  any,  was  a  consequence  of  the  injury  to  the  personal  estate.  And 
from  these  premises  the  Court  concludes  that  the  injury  to  the 
personal  estate  was  in  this  case  the  primary  and  substantial  cause 
(1)  8  Bing.  358.  (2)  58  E.  R.  713  (8  M.  &  W.  321). 
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of  action.     But  surely  in  point  of  law  the  breach  of  the  contract  by     Beckhav 
dismissal  is  the  injury,  and  the  loss  it  might  occasion  to  the  plaintiff      dbakb. 
is  the  consequence  of  that  injury. 

If  the  bankrupt  had  continued  in  the  service,  could  the  assignees 
have  sold  the  benefit  of  the  contract  ?  Gould  they  have  performed 
it  ?  They  certainly  could  not,  for  the  personal  skill  and  labour  of 
the  bankrupt  are  so  involved  in  the  performance  of  his  part  of  the 
contract  as  to  render  it  impossible  for  them  or  their  vendee  to 
render  the  stipulated  service,  which  alone  would  give  value  to  that 
contract,  unless  the  bankrupt  himself,  as  well  as  his  estate,  had 
passed  to  his  assignees  under  the  Jiat,  and  he  had  thereby  become 
their  slave. 

If  at  the  time  of  the  bankruptcy  the  consideration  had  been 
executed,  and  the  right  of  the  bankrupt  had  been  to  recover 
remuneration  for  past  services,  or  if  he  had  recovered  a  judgment 
in  an  action  brought  to  recover  damages  for  the  breach  in  respect 
of  which  he  seeks  to  recover  in  the  present  action,  the  remuneration 
and  judgment  would  have  passed  as  debts  to  the  assignees.  But  in 
this  case,  in  which  the  consideration  is  not  executed,  and  damages 
alone  can  be  recovered,  the  mere  vesting  of  a  right  of  action  in  the 
bankrupt  before  the  bankruptcy  cannot  be  sufficient. 

The  subject  to  which  that  right  primarily  refers  must  *be  taken       [  *60S  ] 
into  consideration.    If  it  primarily  refers  to  the  personal  estate 
alone,  it  would  pass  to  the  assignees.    If  it  refers  to  the  person  of 
the  bankrupt  only,  or  to  the  person  and  estate  jointly,  I  am  of 
opinion  it  would  not  so  pass. 

The  present  action  is  brought  upon  a  breach  involving  personal 
injury  to  the  bankrupt,  inseparably  united  with  pecuniary  loss 
resulting  from  that  breach.  I  think  the  Court  of  Exchequer  rightly 
decided  that  it  related  to  the  person;  that  for  the  refusal  to 
employ  the  personal  skill  and  labour  of  the  bankrupt  the  damages 
would  be  compounded  partly  of  the  personal  inconvenience  to 
himself,  and  partly  of  the  consequential  loss  to  his  personal  estate, 
by  reason  of  his  not  being  able  to  earn  so  much  in  another  employ- 
ment; and  that  the  plaintiff  was  entitled,  notwithstanding  his 
bankruptcy,  to  sue  on  the  contract.  My  answer,  therefore,  to  the 
question  proposed  by  your  Lordships,  is,  that  the  plaintiff  in  error 
is  entitled  to  your  Lordships'  judgment. 

Mr.  Justice  Eblb  : 
This  was  an  action  on  a  contract  for  hiring  and  service,  whereby 
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Beckhax  the  plaintiff  was  to  senre  for  sereii  years,  and  the  defendant  to  pay 
Dalu  weekly  wages  daring  that  time;  and  the  breach  was  a  dismiRsal 
during  the  seven  years.  The  plaintiff,  after  this  breach,  and  before 
the  commencement  of  the  action,  became  bankrupt ;  and  the  question 
is,  whether  this  cause  of  action  passed  from  the  plaintiff  to  his 
assignees. 

The  general  principle  is,  that  all  rights  of  the  bankrupt  which 
can  be  exercised  beneficially  for  the  creditors  do  so  pass,  and  the 
right  to  recover  damages  may  pass  thoogh  they  are  nnliqoidated : 
Wright  V.  Finrfield  (i),  Kearsey  v.  Cantairt  (2). 
[  604  ]  This  principle  is  subject  to  exception.    The  right  of  action  does 

not  pass  where  the  damages  are  to  be  estimated  by  immediate 
reference  to  pain  felt  by  the  bankrupt  in  respect  of  his  body,  mind, 
or  character,  and  without  immediate  reference  to  his  rights  of 
property.  Thus  it  has  been  laid  down  that  the  assignees  cannot 
sue  for  breach  of  promise  of  marriage,  for  criminal  conversation, 
seduction,  defamation,  battery,  injury  to  the  person  by  n^ligence, 
as  by  not  carrying  safely,  not  curing,  not  saving  from  imprison- 
ment by  process  of  law ;  also  the  right  of  action  does  not  pass  in 
respect  of  wages  earned  by  the  bankrupt  upon  a  hiring  after  the 
bankruptcy :  Silk  v.  Osborne  (3) ;  also  the  right  of  action  cannot  be 
made  to  pass  to  the  assignees  in  respect  of  contracts  uncompleted 
at  the  time  of  bankruptcy,  by  their  adoption  and  completion  thereof, 
where  the  personal  service  of  the  bankrupt  himself  is  of  the  essence 
of  the  contract.  The  authorities  are  collected  in  the  report  of 
Beckham  v.  Drake  (4).  The  grounds  that  were  there  assigned  for 
holding  this  case  to  be  within  the  exception,  were,  first,  because  the 
contract  relates  to  the  person,  being  for  the  employment  of  the 
personal  skill  and  labour  of  the  bankrupt ;  and,  second,  because  the 
damage  for  a  breach  of  it  would  be  compounded  partly  of  the  per- 
sonal inconvenience  to  the  bankrupt,  and  partly  of  the  consequential 
loss  to  his  personal  estate  by  reason  of  his  not  being  able  to  earn  so 
much  in  another  employment. 

Before  stating  my  reasons  for  dissenting  from  these  grounds,  I 
would  premise  that  one  side  of  a  contract  being  either  consideration 
or  promise,  according  as  one  of  the  parties  is  either  plaintiff  or 
[  *606  ]  defendant,  when  the  ''question  is  whether  the  assignees  of  a  bank- 
rupt contractor  can  sue  for  a  breach  of  a  promise  broken  before  the 
bankruptcy,  the  nature  of  the  promise  is  alone  to  be  considered ; 

(1)  2  B.  &  Ad.  727.  (3)  1  Esp.  140. 

(2)  2  B.  &  Ad.  716.  (4)  8  M.  &  W.  846. 
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and  when  the  question  is  whether  the  assignees  have  a  right  to  Bbgkham 
adopt  an  unexecuted  contract,  and  after  the  bankruptcy  to  complete  dbake. 
the  consideration  for  the  purpose  of  enforcing  the  promise,  the 
nature  of  the  consideration  is  alone  to  be  considered.  Thus,  in 
respect  of  promise,  the  assignees  of  a  patient,  if  bankrupt,  could  not 
sue  a  surgeon  for  a  breach  of  his  promise  to  use  due  care  in  treating 
a  wound,  because  the  damages  are  assessed  by  reference  to  bodily 
annoyance;  but  the  assignees  of  the  same  surgeon,  if  bankrupt, 
might  sue  the  patient  on  his  promise  to  pay  remuneration  for 
attendance,  because  the  promise  relates  to  property;  and  the 
assignees  of  a  bankrupt  could  not  sue  on  a  breach  of  promise  to 
marry,  but  the  same  assignees  might,  in  my  judgment,  for  the 
same  reason,  sue  for  a  breach  of  promise  to  pay  a  given  sum  in 
case  of  refusing,  on  request,  to  complete  a  contract  of  marriage. 
Thus  also,  in  respect  of  consideration,  the  assignees  of  a  painter 
might  not  have  a  right  to  adopt  an  incompleted  contract  to  paint  a 
picture  for  a  sum,  and  complete  it,  because  the  personal  skill  of  the 
contractor  would  probably  be  of  the  essence  of  the  contract; 
but  the  assignees  of  the  bankrupt  purchaser,  being  ready 
with  the  money  which  was  to  be  the  consideration,  might  adopt 
the  contract  to  pay,  and  sue  the  same  painter,  if  he  refused 
to  complete  and  deliver  the  picture  according  to  his  promise. 
As  to  the  right  of  the  assignees  to  adopt  the  contract  where 
the  duty  of  the  bankrupt  is  to  pay  money  only,  see  Gibsoa  v. 
Carruthers  (i). 

In  the  present  case,  then,  the  promise  of  the  defendant  is  to  be  [  606  ] 
considered  ;  and  the  promise  is,  to  continue  the  relation  of  master 
and  servant  for  seven  years,  and  pay  wages.  As  to  that  part  of  it 
respecting  the  continuance  of  this  relation,  it  has  no  reference  to 
the  feelings  of  the  bankrupt,  so  as  to  be  analogoui^  to  the  promises 
and  causes  of  action  which  are  decided  to  be  excepted,  and  it  is  not 
the  substance  of  the  promise  which  is  considered  in  the  award  of 
damage ;  but  as  to  the  other  part,  namely,  the  paying  of  the  wages,  it 
is  the  consideration  for  the  promise  of  service.  The  substance  of  the 
promise,  then,  for  the  breach  of  which  this  action  was  brought,  relates 
immediately  to  the  property  of  the  bankrupt,  being  for  the  payment 
of  money,  and  therefore  the  first  ground  above  mentioned,  namely, 
that  the  contract  relates  to  the  person,  is  true  only  in  respect  of  the 
consideration  for  the  promise,  which  is  personal  skill  and  labour, 
and  not  in  respect  of  the  promise  itself,  and  which  is  alone  important 
(1)  58  R.  E.  713  (8  M.  &  W.  321). 
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Bbokham     on    the  present  occasion ;  and  for  that  reason  the  first  ground 

Dbakk.  fails- 
It  also  appears  to  me  that  the  other  ground,  viz.,  that  the 
damage  is  compounded  partly  of  the  personal  inconvenience  to  the 
bankrupt,  and  partly  of  the  consequential  loss  to  his  estate,  is  in 
substance  incorrect.  The  measure  of  damages  for  the  breach  of 
promise  now  in  question  is  obtained  by  considering  what  is  the 
usual  rate  of  wages  for  the  employment  here  contracted  for,  and 
what  time  would  be  lost  before  a  similar  employment  could  be 
obtained.  The  law  considers  that  employment  in  any  ordinary 
branch  of  industry  can  be  obtained  by  a  person  competent  for  the 
place,  and  that  the  usual  rate  of  wages  for  such  employment  can 
be  proved,  and  that  when  a  promise  for  continuing  employment  is 
broken  by  the  master,  it  is  the  duty  of  the  servant  to  use  diligence 

[  •607  ]  *to  find  another  employment :  Elderton  v.  Emmens  (i).  Upon  these 
principles,  in  the  present  case,  if  the  place  of  foreman  in  a  type- 
foundry  could  not  probably  be  again  obtained  without  delay,  and 
if  the  wages  in  the  contract  broken  were  higher  than  usual,  the 
damages  should  be  such  as  to  indemnify  for  the  loss  of  wages  during 
that  delay,  and  for  the  loss  of  the  excess  of  the  wages  contracted 
for  above  the  usual  rate ;  but  no  allowance  would  be  made  in  the 
nature  of  pretium  affectionis,  nor  any  reference  to  any  pain  that 
might  be  felt  by  the  bankrupt  on  the  ground  that  he  was  attached 
to  the  place. 

If  the  breach  of  promise  had  arisen  because  the  defendants 
had  retired  from  business,  the  action  would  have  lain ;  but  if  the 
defendants,  in  answer  to  the  claim  of  damages,  had  proved  that 
another  person  carried  on  the  same  business,  and  offered  the  plain- 
tiff the  same  situation  at  the  same  or  higher  wages,  the  claim  for 
more  than  nominal  damages  would,  in  my  judgment,  be  at  an  end, 
and  the  plaintiff  would  not  be  allowed  to  prove  that  the  change 
of  employer  was  a  source  of  regret  personal  to  himself,  and  to 
obtain  compensation  for  such  regret. 

Indemnity  for  the  loss  of  his  bargain  in  respect  of  his  labour 
would  be  settled  on  the  same  principle  as  for  the  loss  of  a  bargain 
in  respect  of  common  merchandize.  If  goods  are  not  delivered  or 
accepted  according  to  contract,  time  and  trouble  as  well  as  expense 
may  be  required,  either  in  getting  other  similar  goods  or  finding 

[  »608  ]  another  purchaser,  and  the  damages  ought  to  indemnify,  *both  for 
such  time,  trouble,  and  expense,  and  for  the  difference  between  the 

(1)  4  C.  B.  498,  n.  ;i  6  0.  B.  160  ;  17  L.  J.  0.  P.  307. 
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market  price  and  the  price  contracted  for.  Loss  of  time  and  trouble  Bbokham 
would  be  occasioned  by  a  breach  of  contract  in  respect  of  goods,  as  dbake, 
well  as  by  a  breach  of  contract  in  respect  of  employment ;  but  they 
are  such  time  and  trouble  as  have  a  known  merchantable  value,  and 
the  compensation  is  measured  wholly  regardless  of  the  considera- 
tions which  guide  where  bodily  or  mental  pain  is  the  direct 
object  of  contemplation. 

Assuming  then  that  the  promise  alone  for  the  breach  of  which 
the  action  is  brought  is  to  be  attended  to  in  deciding  whether  the 
cause  of  action  would  pass  to  the  assignees  of  a  bankrupt  or  be 
within  the  exception,  I  have  now  submitted  my  reasons  for 
dissenting  from  the  grounds  assigned  for  judging  that  it  was 
within  the  exception. 

If  the  consideration  for  such  promise  could  also  be  legitimately 
considered  in  reference  to  such  a  question,  it  affords  an  additional 
reason  for  that  dissent. 

The  skill  and  labour  of  an  industrious  man  are  in  the  nature  of 
his  stock  in  trade ;  they  would  in  general  be  the  source  of  a  con- 
tinuous profit,  which  could  be  foreseen,  and  might  be  prudently 
relied  on  as  a  ground  for  giving  credit,  and  the  creditors  therefore 
have  reason  for  saying  that  the  benefit  of  all  contracts  relating  to 
that  source  of  value,  on  which  they  may  have  relied  when  they 
gave  credit,  ought  to  pass  to  them.  At  all  events,  the  reason 
assigned  in  deciding  some  of  the  cases  to  be  within  the  exception 
does  not  apply,  namely,  that  the  creditors  cannot  legitimately  have 
looked  to  the  pain  of  the  bankrupt  from  a  broken  limb,  or  wounded 
affection,  or  blasted  character,  as  a  source  of  profit,  they  being  in 
their  nature  casual  and  unforeseen,  and  unconnected  ^immediately  [  *609  ] 
with  property.  There  is  a  manifest  distinction  between  damages 
from  such  sources  as  these  last  mentioned  and  damages  in  respect 
of  contracts  for  labour,  which  is  the  ordinary  and  constant  lot  of  a 
large  portion  of  society. 

Upon  the  whole  then,  both  because  the  promise  for  the  breach 
of  which  this  action  was  brought  appears  to  me  to  fall  within 
the  class  of  those  relating  to  property  rather  than  of  those  relating 
to  the  person,  and  because  the  measure  of  damages  appears  to  me 
not  to  have  immediate  reference  to  the  personal  inconvenience  of 
the  bankrupt,  that  is  to  say,  not  to  any  pain  to  him  in  respect  of 
his  body,  mind,  or  character ;  and  also,  if  the  consideration  for 
his  promise  is  to  be  considered,  because  it  appears  to  me  in  its 
nature  to  belong  rather  to   the  class  relating   to  property  than 
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BfiCKHAv     to  the  person,   I  think   that   the  defendant   is  entitled   to   the 
Pbakk.      judgment. 

Mr.  Justice  Gresswell: 

The  answer  to  the  question  submitted  by  your  Lordships  to  the 
Judges  depends  upon  the  effect  which  ought  to  be  given  to  the 
twelfth  and  sixty-third  sections  of  the  Act  6  Geo.  IV.  c.  16  (i).  The 
question  is  not  affected  by  the  subsequent  Act,  1  &  2  Will.  IV. 
c.  66,  s.  25  (2). 

In  the  earlier  statutes,  34  &  35  Hen.  VIII.  c.  4  (3),  and  18  EUz., 
c.  7  (4),  the  words  describing  the  interests  to  be  dealt  with  by  the 
Commissioners  are  very  similar  to  those  found  in  the  twelfth 
section  of  the  6  Geo.  IV.  c.  16.  In  the  first  section  of  the 
1  James  I.,  c.  19  (3),  a  direction  is  found,  that  all  and  singular  the 
aforesaid  statutes  and  laws  heretofore  made  against  bankrupts  and 
for  the  relief  of  creditors  shall  be  in  all  things  largely  and  bene- 
L  •eio  ]  ficially  expounded  for  the  aid,  help,  and  *relief  of  the  creditors  of 
such  person  or  persons  as  already  be  or  hereafter  shall  become 
bankrupt.  And  this  direction  is  repeated  in  6  Geo.  IV.  c.  16, 
s.  135. 

In  Smith  v.  Coffin  (5),  where  it  was  held  that  the  right  to  bring 
a  real  action  passed  to  the  assignees  of  a  bankrupt,  Mr.  Justice 
BuLLBR,  alluding  to  this  direction,  says,  "  The  Court  is  bound  to 
construe  the  bankrupt  laws  in  the  most  liberal  and  beneficial 
manner  for  the  creditors.  I  therefore  hold,  that  every  species  of 
right,  of  which  by  any  possibility  profit  can  be  made,  passes  to 
the  assignees."  And  Lord  Chief  Justice  Etre,  in  the  same  case, 
says,  "  The  plain  spirit  of  the  bankrupt  laws  is,  that  every,  bene- 
ficial interest  which  the  bankrupt  has  shall  be  disposed  of  for  the 
benefit  of  his  creditors." 

Such  being  the  spirit  of  the  bankrupt  laws,  I  apprehend  that 
the  words  of  the  6  Geo.  IV.  c.  16,  are  sufficiently  comprehensive 
to  give  effect  to  it  as  far  as  the  right  to  bring  a  personal  action 
for  breach  of  contract  is  concerned.  In  Ford  and  Sheldon's  case  (6), 
it  was  held  (with  reference  to  another  statute)  that  "personal 
actions  are  as  well  included  within  the  word  '  goods '  in  an  Act 
of  Parliament  as  goods  in  possession."    Lord  Hardwicee  quotes 

(1)  See  ante,  p.  303,  note  (1).  (4)  Eepealed  by  17  &  18  Vict  c.  90, 

(2)  Eepealed  by  32  &  33  Vict.  c.  83,      s.  1. 

8.  20.  (5)  .^  E.  E.  435  (2  H.  Bl.  444,  462). 

(3)  Eepealed  by  0  Q^o.  IV.  c.  16,         (6)  12  Co.  Eep.  p.  1. 
a.1. 
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this  case,  in  Ryall  v.  RoUe  (i),  and  then  observes,  ''  The  aim  of  the  Beckhau 
Legislature  in  all  statutes  concerning  bankrupts  was,  that  the  drIkb. 
creditors  should  have  an  equal  proportion  of  the  bankrupt's 
efifects,  as  far  as  possible,  and  it  was  intended  that  this  Act 
(21  James  I.  c.  19)  should  be  construed  beneficially  for  the  general 
creditors,  and  it  is  so  declared  in  an  unusual  manner  in  the  first 
clause  of  the  Act." 

The  Court  of  Queen's  Bench,  applying  the  same  principle  of  [  ^n  ] 
construction  to  the  6  Geo.  IV.  c.  16,  held,  in  Wright  v.  Fairfield  (2), 
that  a  right  of  action  in  respect  of  a  breach  of  contract  to  supply 
goods  passed  to  the  assignees,  although  on  a  rigid  construction  the 
words  of  the  statute  might  not  be  precisely  applicable.  Mr.  Justice 
LiTTLEDALB  there  stated  it  to  be  his  opinion  that  the  Legislature 
intended  that  the  assignees  should  have  power  to  sue  upon 
contracts  made  with  the  bankrupt,  and  for  injuries  afifecting  his 
personal  property.  And  that  was  an  action,  not  for  any  debt  or 
sum  certain,  but  for  unliquidated  damages,  to  be  ascertained  by  a 
jury.  Again,  in  Porter,  assignee  of  Hurland,  v.  Vorley  (8),  the 
bankrupt  had  before  his  bankruptcy  let  to  the  defendant  a  phaeton, 
which  he  undertook  to  use  in  a  proper  manner,  but  through  his 
negligence  it  was  overturned  and  damaged.  Plea,  general  issue. 
The  phaeton  was  not  the  property  of  the  bankrupt,  but  one  which 
he  had  hired,  and  the  real  owner  repaired  it,  and  proved  the 
amount  under  the  commission ;  but  the  bankrupt's  estate  had  not 
paid  and  was  not  likely  to  pay  any  dividend,  so  that  no  loss  to  the 
personal  estate  of  the  bankrupt  had  been  sustained ;  nevertheless, 
it  was  held  that  the  right  of  action  for  the  breach  of  contract 
committed  before  the  bankruptcy  passed  to  the  assignees,  and  that 
they  were  entitled  to  nominal  damages ;  and  upon  the  same  principle 
I  apprehend  that  the  right  of  action  in  Marzetti  v.  WiUiarmi,^), 
would  have  vested  in  the  assignees  had  a  bankruptcy  occurred. 

It  seems  to  me,  therefore,  that  according  to  the  construction 
which  has  been  put  upon  the  Bankrupt  Acts  from  the  84  &  85 
Hen.  YIII.  to  the  present  time,  rights  *of  action  vested  in  the  [  *612  ] 
bankrupt  before  his  bankruptcy  pass  to  his  assignees,  either  as 
goods  or  as  part  of  his  personal  estate.  Such  being  the  general 
rule,  have  the  Courts  of  Westminster  Hall  by  their  decisions 
engrafted  any  exceptions  upon  it? 

(1)  1  Atk.  165,  183.  (4)  35  E.  B.  329  (1  B.  &  Ad.  415) ; 

(2)  2  B.  &  Ad.  727.  but  8eei>o«e,  341. 

(3)  9  Bing.  93. 
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Beckham         In  Wright  v.  Fairfield  (already  referred  to),  Mr.  Jofitice  LrrrLBDiLB 

Drake.       8&7s»  ^^^^  rights  of  action  for  mere  personal  wrongs,  and  each 

causes  of  action  as  would  abate  by  the  bankrupt's  death,  would 

not  go  to  the  assignees;  the  opinion  certainly  of  a  very  learned 

Judge,  but  not  a  decision  on  the  point. 

In  Benson  v.  Flower  (i),  an  action  on  the  case  for  words  had  been 
brought  by  the  party  injured,  before  his  bankruptcy,  and  he  had 
recovered  a  verdict  and  issued  execution,  and  the  sheri£f  had  levied 
the  damages,  when  the  assignee  moved  to  have  the  money  paid 
over  to  him,  which  was  refused  by  the  Coubt,  which  decided  *'  that 
before  judgment  an  action  on  the  case  for  words  cannot  be  assigned 
by  the  statute,  but  after  the  judgment,  when  this  is  reduced  to  a 
certainty,  it  may  be  assigned ;  so  may  the  money  of  the  bankrupt, 
and  this  money,  if  he  had  received  it ;  but  before  he  has  received 
it,  and  while  it  remains  in  the  hands  of  the  sheriff,  ii  cannot  be 
assigned."  In  Comyns'  Digest  (2),  this  case  is  cited  as  an  authority 
for  saying  that  the  Commissioners  may  sell  moneys  due  to  the 
bankrupt  on  a  judgment.  The  same  case  is  reported  twice  in 
Cro.  Car.  (3),  and  by  those  reports  it  appears  that  the  ground  of 
the  decision  was  that  the  money  in  the  hands  of  the  sheriff  was 
in  custodid  legis,  and  ought  to  be  paid  to  the  party  who  could 
[  *613  J  acknowledge  satisfaction  on  the  record,  which  *was  the  bankrupt 
only,  as  the  bankruptcy  occurred  between  the  issuing  and  return 
of  the  writ,  of  execution.  Benson  v.  Flower  therefore  is  not  an 
authority  for  the  decision  of  the  present  case.  But  the  dictum  of 
Mr.  Justice  LirriiEDALB  in  Wright  v.  Fairfield^  and  the  decision  of 
the  Court  of  Exchequer  in  Howard  v.  Crotcther{4),  are  authorities 
for  saying  that  rights  of  action  for  injuries  to  the  person  or  feelings 
of  a  bankrupt  do  not  pass  to  his  assignees ;  and  where  the  cause  of 
action  is  of  such  a  nature  that  it  would  die  with  the  party,  there  is 
much  reason  for  saying  that  it  cannot  be  severed  from  his  person 
during  his  life,  and  vest  in  an  assignee  under  the  bankrupt  laws. 
Probably  the  true  ground  has  been  suggested  by  Mr.  Justice 
Williams. 

In  Clark  v.  Calvert  (5),  Rogers  y.  Spenee  (6),  and  Brewer  v.  Dew  (7), 
it  was  decided  that  rights  of  action  for  trespass  to  land  or  goods  in 
the  actual  possession  of  a  trader  do  not  pass  to  his  assignees  if  he 

(1)  Sir  W.  Jones,  216.  (5)  8  Taunt  742. 

(2)  Tit.  Bankrupt  D.  16.  (6)  67  E.  E.  736  (13  M.  &  W.  671) ; 

(3)  166  and  176.  affd.  69  E.  E.  169  (12  CI.  &  Fin.  700). 

(4)  68  E.  E.  823  (8  M.  &  W.  601).  (7)  63  E.  E.  690  (11  M.  &  W.  626). 
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becomes  bankrupt,  becaase  tbose  rights  of  action  are  given  in     Bbokham 
respect  of  the  immediate  and  present  violation  of  the  possession       dbIkk. 
of  the  bankrupt,  independently  of  his  rights  of  property,  and  are 
an  extension  of  the  protection  given  to  his  person,  and  the  primary 
personal  injury  to  the  bankrupt  is  the  principal  and  essential  cause 
of  action. 

On  the  one  hand,  therefore,  we  have  it  established,  that  by  the 
bankrupt  laws  it  was  intended  that  every  right  vested  in  the 
bankrupt  of  which  profit  could  be  made,  including  rights  of  action, 
should  pass  to  the  assignees,  and  on  the  other,  that  the  right  to 
recover  a  ^satisfaction  in  damages  for  a  personal  injury  is  to  be  [  *614  ] 
excepted  out  of  that  general  rule.  It  remains  to  be  considered 
whether  the  present  case  falls  within  the  rule  or  the  exception. 

The  declaration,  after  setting  out  the  whole  of  the  agreement 
entered  into,  assigns  as  a  breach  that  the  defendants  would  not 
employ  the  plaintiff,  or  suffer  him  to  remain  in  their  service  for 
the  seven  years  mentioned  in  the  agreement,  but  wrongfully  and 
unjustly,  without  any  reasonable  or  sufficient  cause,  dismissed  and 
discharged  him  from  their  service,  and  so,  ''  the  plaintiff  says,  the 
defendants  did  not  perform  their  agreement,  but  therein  made 
default,  and  thereby,  and  according  to  the  said  agreement  and  their 
promise,  became  liable  to  pay  the  said  sum  of  5002.  in  the  agree- 
ment mentioned,  and  thereby  fixed  and  agreed  on  as  specific 
damages  on  such  breach  and  default."  The  plaintiff  therefore 
does  not  complain  of  any  personal  injury,  of  any  personal  suffering 
or  inconvenience,  occasioned  by  the  defendants'  breach  of  contract. 
He  claims  damages  merely  by  reason  of  that  breach.  He  claims 
indeed  500Z.  as  liquidated  damages ;  but,  according  to  Kenible  v. 
Farren  (i),  that  sum  must  in  this  case  be  treated  as  a  penalty.  If 
the  plaintiff  could  have  claimed  that  as  an  ascertained  sum  payable 
on  the  breach  of  contract  by  the  defendant,  it  seems  to  me  that  it 
would  have  been  impossible  to  contend  that  the  right  to  it  would 
not  have  passed  to  his  assignees  as  part  of  his  personal  estate ;  but 
in  that  case  the  money  would  still  have  been  payable  as  a  compen- 
sation in  respect  of  the  very  same  breach  of  contract  that  is  now  in 
question,  the  only  difference  being,  that  in  that  case  the  damages 
would  have  been  ascertained  *by  agreement  of  the  parties,  whereas  [  •eis  ] 
now  they  are  left  to  be  ascertained  by  a  jury.  And  although  the 
sum  mentioned  in  the  agreement  is  in  this  case  a  penalty,  and 
cannot  be  claimed  as  liquidated  damages,  an  action  of  debt  might 
(1)  31  B.  R  366  (6  Bing.  141). 
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Beckham  have  been  maintained  for  it  when  the  contract  was  broken:  Winter 
Dbake.  v.  Trimmer  (i),  Harrison  v.  Wright  (2),  and  but  for  the  statute  8  &  9 
Will.  III.  c.  11,  the  plaintiff  in  such  action  would  at  law  have  been 
entitled  to  judgment  and  execution  for  the  whole  sum.  The  penalty 
then  on  the  breach  of  the  contract  became  a  debt,  and,  as  it  seems 
to  me,  passed  under  the  assignment  to  the  assignees,  and  they 
might  have  sued  for  it,  although  bound  to  assign  breaches  under 
the  statute  8  &  9  Will.  IIL  c.  11. 

It  is  true  that  the  party  to  such  an  agreement  has  an  option, 
either  to  sue  in  debt  for  the  penalty  or  in  assumpsit  for  unliquidated 
damages ;  but  I  apprehend  that  such  a  party  becoming  bankrupt 
after  breach  of  contract,  cannot,  by  electing  to  sue  in  assumpsit, 
deprive  his  assignees  of  the  right  to  sue  in  debt,  or  render  the  other 
contracting  party  liable  to  two  actions.  The  case  of  Chippendale  v. 
Tcmlinson,  in  Douglas  (8),  reported  in  Cooke's  Bankrupt  Law  (4), 
does  not  appear  to  me  to  have  any  bearing  on  this  question.  That 
was  an  action  by  a  bankrupt  for  his  work  and  labour  done  after  the 
bankruptcy.  I  agree  that  a  contract  for  the  future  work  and  labour 
of  the  bankrupt  cannot  be  made  by  the  assignees ;  they  cannot  hire 
him  out  (as  was  said  by  Lord  Mansfibld),  and,  as  a  consequence, 
the  assignees  cannot,  after  bankruptcy,  adopt  and  enforce  a  contract 
;*  »616  ]  made  before  the  bankruptcy ;  for  the  application  *of  the  personal 
skill  or  labour  of  a  bankrupt ;  but  I  do  not  think  it  thence  follows 
that,  where  a  contract  to  employ  a  trader  has  been  broken  before 
his  bankruptcy,  the  assignees  cannot  sue  upon  that  breach,  it 
having  been  established  that  rights  of  action  in  general  are  vested 
in  the  assignees. 

Upon  the  whole,  it  seems  to  me  that  this  case  falls  within  the 
general  rule,  and  is  not  within  any  of  the  established  exceptions;  and 
that  even  if  nominal  damages  only  are  to  be  recovered,  the  right  to 
sue  for  them  is  in  the  assignees,  according  to  the  decision  in  Porter 
V.  Vorleyib),  although  no  actual  loss  may  have  been  sustained  by 
the  bankrupt's  estate. 

Mr.  Justice  Wiohtman  : 

It  appears  to  me  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  this  case  was  right,  and  that  the  plea  of  the  bankruptcy 
of  the  plaintiff  was  an  answer  to  the  action. 

(1)  1  Sir  W.  BI.  396.  (4)  Pp.   260.  431. 

(2)  12  B.  B.  369  (13  East,  343).  (5)  9  Bing.  93. 

(3)  4  Doug.  318). 
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The  action  was  in  assumpsit;,  to  recover  a  sum  of  500Z.  agreed  to  Bbokhaic 
be  paid  by  the  defendants  to  the  plaintiff  in  case  they  broke  a  dbake. 
contract  made  by  them  with  him  to  employ  him  for  seven  years,  as 
their  foreman,  in  the  business  of  type-founders  and  letter-press 
printers,  at  three  guineas  a  week ;  the  defendants  discharged  the 
plaintiff  from  their  service  before  the  bankruptcy;  refused  any 
longer  to  employ  him ;  and  there  was  a  perfect  right  of  action  in 
him  in  respect  of  such  breach  of  the  agreement  at  the  time  of  his 
bankruptcy;  and  the  question  is,  whether  that  right  of  action 
passed  to  his  assignees. 

By  the  6  Geo.  lY.  c.  16,  s.  63,  all  the  present  and  future  personal 
estate  of  the  bankrupt,  and  all  the  debts  *due  to  him,  pass  to  the  [  *6i7  ] 
assignees.  Those  words  have  a  very  comprehensive  signification, 
and  include  not  merely  goods  and  chattels,  and  debts  properly  so 
called,  but  rights  of  action  for  breaches  of  contract  which  in  any 
way  affect  the  personal  estate  of  the  bankrupt ;  and,  in  short,  as 
expressed  by  Lord  Tbntbrdbn  in  WHght  v.  Fairfield  {I),  "every 
beneficial  matter  belonging  to  the  bankrupt's  estate."  There  are, 
however,  some  exceptions  to  the  generality  of  the  right  of  the 
assignees.  In  cases  where  the  personal  estate  is  only  affected 
through  some  wrong  or  injury  to  the  person  or  the  feelings  of  the 
bankrupt,  and  the  loss  or  gain  to  the  personal  estate  would  be 
greater  or  less  according  to  the  compensation  given  for  such  injury, 
whether  by  breach  of  contract  or  otherwise,  the  right  of  action 
would  not  pass  to  the  assignees.  Bights  of  action  for  breach  of 
promise  to  marry,  for  torts  to  the  person,  for  libel  or  slander,  are 
instances  of  exceptions  to  the  general  rule.  It  may  be  also  that 
the  right  to  enforce  unexecuted  contracts  will  only  pass  to  the 
assignees  in  cases  where  the  assignees  themselves  could  perform 
that  which  the  bankrupt  himself  was  to  perform,  as  held  in  the 
case  of  Gibson  v.  CamUhers  (2). 

The  present  case,  however,  does  not  fall  within  any  of  the 
exceptions.  The  cause  of  action  was  complete  at  the  time  of  the 
bankruptcy;  there  was  nothing  to  be  done  on  the  part  of  the 
bankrupt  but  to  bring  his  action  and  recover^ the  500Z.,  or  so 
much  of  it  as  the  jury  might  be  disposed  to  give  him.  Neither 
the  person  nor  the  feelings  of  the  bankrupt  were  affected,  except 
so  far  as  the  breach  of  contract  affected  his  personal  estate.  The 
refusal  to  employ  the  plaintiff  at  a  salary  *of  so  much  a  week  no  [  *6i8  ] 
doubt  affected  his  personal  estate ;  and  upon  the  general  principle  I 

(1)  2  B.  A  Ad.  727.  (2)  68  E.  E.  713  (8  M.  &  W.  321). 
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Beckham  am  disposed  to  think  that  the  judgment  of  the  Exchequer  Chamber 
dbI'ke.      ^&8  i^ight,  as  none  of  the  exceptions  appears  to  apply  to  this  case. 

There  is,  however,  another  ground  upon  which  I  think  the 
judgment  of  the  Court  of  Exchequer  Chamber  right,  though  it  is 
not  given  as  a  reason  in  the  judgment.  The  parties  mutually 
agreed  that  either  party  failing  to  perform  the  agreement  should 
pay  to  the  other  the  sum  of  500Z.  by  way  of  or  in  the  nature  of 
specific  damages.  It  may  be  admitted  that  since  the  cases  of  AsUey  v. 
Weldon  (i),  and  Kemble  v.  Farren  (2),  it  can  hardly  in  this  case  be 
contended  that  the  5002.  could  be  recovered  as  agreed  and  liquidated 
damages,  but  that  that  sum  is  a  penalty  only.  But  I  am  not  aware 
of  any  objection  in  point  of  law  to  an  action  of  debt  being 
maintained  for  the  amount  of  the  penalty,  subject  to  the  provisions 
of  8  &  9  Will.  III.  c.  11,  s.  8,  which  applies,  according  to  its  terms, 
''  to  all  actions  for  penal  sums  for  non-performance  of  any 
agreement  contained  in  any  indenture,  deed,  or  writing." 

If  the  penalty  had  been  imposed  in  an  indenture  between  the 
parties,  I  apprehend  there  can  be  no  doubt  but  that  an  action  of 
debt  might  have  been  maintained  for  it,  subject  to  the  provisions 
of  that  statute ;  and  I  cannot  distinguish  between  the  case  of  a 
penalty  in  an  instrument  under  seal  and  a  penalty  in  an  instrument 
not  under  seal.  The  penalty  is  in  legal  contemplation  the  debt, 
subject  to  the  provisions  of  the  statute  so  far  as  they  may  be 
applicable ;  and  it  is  to  be  observed  that  the  statute  is  not  confined 
[  *619  }  by  i^s  terms  to  actions  for  *penal  sums  in  instruments  under  seal, 
but  is  general,  and  would  include  all  actions  for  any  penal  sum  in 
any  instrument  whatever. 

In  this  view  of  the  case  the  right  of  action  is  for  a  debt,  and  there- 
fore within  the  very  words  of  the  Bankrupt  Act,  and  would  pass  to 
the  assignees ;  and  the  form  of  the  action  can  make  no  difiference. 
I  am,  therefore,  of  opinion  that  the  judgment  of  the  Exchequer 
Chamber  is  right. 

Mr.  Baron  Bolfb  : 

After  full  consideration  of  this  subject,  I  see  no  reason  to 
abandon  the  opinion  I  formed  when  the  case  was  originally  brought 
before  the  Court  of  Exchequer.  The  sum  of  5002.,  though  spoken 
of  as  a  sum  to  be  recovered  by  way  of  liquidated  damages,  is 
certainly  to  be  treated  merely  as  a  penal  sum,  and  not  as  the 
amount   to  be  recovered   for  any  breach  (whether  more  or  less 

(1)  5  B.  E.  618  (2  Bos.  &  P.  346).  (2)  31  E.  E.  366  (6  Bing.  141). 
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important)  of  any  of  the  stipulations  of  the  contract.  The  right  of  Beokham 
the  plaintiff  therefore  under  the  contract,  if  there  had  been  no  dbaks. 
bankruptcy,  would  have  been,  not  to  recover  a  sum  of  5002.,  but  to 
recover  such  a  sum  as  a  jury  should  consider  a  fair  compensation 
for  the  injury  resulting  from  his  unlawful  dismissal.  Is  the  right 
to  recover  such  a  sum  part  of  his  personal  estate  within  the  true 
intent  and  meaning  of  6  Geo.  lY.  c.  16,  sect.  68  ?    I  think  it  is  not. 

The  general  rule  is,  that  all  rights  of  action  in  respect  of  injuries 
to  the  bankrupt's  estate  pass  to  his  assignees.  They  take  the  estate, 
and,  as  incident  to  it,  all  rights  of  action  relative  to  the  estate, 
whereby  it  may  be  increased  or  improved.  This  was  the  ground  of 
the  decision  in  Wright  v.  Fairfield  (i).  On  the  *other  hand,  they  do  f  •620  ] 
not  take  (so  to  say)  the  person  of  the  bankrupt,  and  so  neither  can 
they  maintain  actions  whereby  his  person  is  to  be  compensated  for 
injuries  it  may  have  sustained.  This  was  the  principle  on  which 
the  decision  proceeded  in  Howard  v.  Crowther  (2). 

Then  under  which  of  these  classes  does  the  present  case  range 
itself  ?  I  think  under  the  latter.  The  only  breach  alleged  is,  that 
the  defendant  did  not  employ  the  plaintiff  or  permit  him  to  remain 
in  their  service  for  the  residue  of  seven  years,  but  wholly  refused 
so  to  do,  and  wrongfully  dismissed  and  discharged  him.  Now  for 
this  breach  the  defendants  are  liable  to  make  compensation  in 
damages,  even  though  it  could  be  shown  that  the  personal  estate 
had  received  no  injury,  or  even  had  been  benefited  by  their  act. 
Suppose  for  instance,  that  it  had  been  shown  that  the  employment 
of  the  plaintiff  by  the  defendants  was  of  a  very  healthful  and  agree- 
able nature,  and  that  in  consequence  of  his  dismissal  he  had  obtained 
a  more  lucrative  but  at  the  same  time  an  unwholesome  and  much 
less  agreeable  occupation :  there  would  have  been  in  such  a  case  no 
injury,  but  rather  a  benefit  to  the  personal  estate,  and  yet  it  is 
clear  there  would  have  been  a  breach  of  contract  on  the  part  of  the 
defendants,  and  so  a  right  of  action  against  them  by  some  one ;  not 
certainly  by  the  assignees,  for  they  as  representatives  of  the  estate 
would  not  have  sustained  damage,  but  by  the  bankrupt  himself,  with 
whom  the  contract  was  made,  and  who  would  be  the  only  party 
injured. 

This  seems  to  me  to  be  precisely  the  present  case.      There  is 
nothing  to  show  that  the  breach  assigned  in  the  declaration  caused 
any  injury  to  the  bankrupt's  *estate.    It  is  not  even  averred  that       [  •621  ] 
the  defendants  did  not  regularly  pay  the  weekly  wages  stipulated 
(1)  2  B.  &  Ad.  727.  (2)  58  B.  B.  823  (8  M.  &  W.  601). 
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Beckham  for.  The  grievance  complained  of  is  simply  the  refusal  to  employ 
DrIkis.  ^^^  plaintiff,  and  the  dismissal  of  him  from  the  service  of  the 
defendants.  Any  compensation  to  be  recovered  for  this  wrong 
appears  to  me  to  be  connected  solely  with  the  person  of  the  bank- 
rupt, and  not  to  be  an  incident  to  his  estate.  The  right  of  action 
therefore  remained  in  him,  and  did  not  pass  to  his  assignees  as  part 
of  his  personal  estate. 

For  these  reasons  I  am  of  opinion,  in  answer  to  the  qaestion 
propounded  by  your  Lordships,  that  the  plaintiff  in  error,  who  was 
the  plaintiff  in  the  action,  is  entitled  to  judgment. 

Mb.  Justice  Maule  : 

I  am  of  opinion  that  the  defendants  in  error  are  entitled  to 
judgment. 

This  was  an  action  on  a  contract  by  which  the  defendants  agreed 
to  employ  the  plaintiff  as  their  foreman  in  their  business  of  type- 
founders &c.  for  seven  years  at  certain  wages,  containing  a  clause  by 
which  the  parties  agreed  that  if  either  of  them  should  fail  to  perform 
the  agreement,  the  party  failing  should  pay  to  the  other  the  sum  of 
600{.  by  way  or  in  the  nature  of  specific  damages.  The  breach  com- 
plained of  in  the  declaration  was,  dismissing  the  plaintiff  from  the 
service  before  the  end  of  the  seven  years,  and  refusing  to  employ  him 
further.  It  appears  by  the  record  that  after  the  right  of  action  accrued, 
the  plaintiff  became  bankrupt,  and  the  question  of  his  right  to  judg- 
ment, depends  on  whether  such  a  cause  of  action  passes  to  the 
assignees  of  a  bankrupt.  There  is  no  doubt  that  the  right  to  bring  an 
action  for  an  injury  to  the  person,  character,  or  feelings  of  a  bankrupt, 
does  not  pass  to  the  assignees,  and  that  the  right  to  bring  an  action 
[  *622  ]  for  the  payment  of  money  ^agreed  to  be  paid  to  the  bankrupt  does 
pass.  And  it  appears  to  me  that  the  present  action  is  in  effect  an 
action  on  a  contract  to  pay  money.  The  clause  by  which,  in  the 
event  that  has  happened,  the  master  agreed  to  pay  the  servant 
500/.,  is  certainly  in  its  terms  an  agreement  to  pay  money,  and 
though  the  construction  which  the  law  requires  to  be  put  upon  it 
prevents  the  whole  sum  from  being  payable  when  it  would  be  more 
than  a  reasonable  compensation  for  a  failure  of  performance,  it  is 
not  thereby  rendered  wholly  inoperative,  but  it  retains  the  effect  of 
binding  the  failing  party  to  pay  such  part  of  the  sum  as  may  be 
reasonable  in  respect  of  the  failure.  Such  a  clause  is  still  therefore 
a  clause  binding  to  the  payment  of  money,  whether  the  amount  be 
ascertained  or  not ;  and  it  appears  to  me  that  the  right  to  recover 
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a  pecuniary  demand  so  exprefisly  stipulated  for,  passes  to  the  Beokhau 
assignees  as  part  of  the  personal  estate  of  the  bankrupt,  whether  dba'kb. 
the  amount  be  ascertained  or  not.  Thus,  although  a  right  of  action 
for  not  marrying  or  not  curing,  in  breach  of  an  agreement  to  marry 
or  cure,  would  not  generally  pass  to  the  assignees,  I  conceive  that 
a  right  to  a  sum  of  money,  whether  ascertained  or  not,  expressly 
agreed  to  be  paid  in  the  event  of  failing  to  marry  or  to  cure, 
would  pass.  The  agreement  of  the  parties  that  money  shall  be 
paid  as  compensation  makes,  as  it  seems  to  me,  the  right  to 
recover  that  money  a  part  of  the  personal  estate  of  the  bankrupt, 
as  much  as  a  recovery,  before  the  bankruptcy,  of  a  judgment  in  an 
action  for  an  injury  to  the  person  or  character  of  the  bankrupt, 
would  do. 

Mb.  Baron  Pabee  : 

The  question  proposed  by  your  Lordships  is,  whether  the  plaintiff 
or  the  defendant  in  error  is  entitled  to  judgment. 

It  was  my  duty  to  deliver  the  judgment  of  the  Court  *of  [  *^23  ] 
Exchequer,  consisting  of  my  brothers  Alderson,  Bolfb,  my  late 
brother  Gurnet,  and  myself,  when  this  case  was  decided  by  that 
Court  (i),  and  to  assign  the  reasons  which  induced  me  to  form  the 
opinion  then  expressed.  The  discussion  of  the  case  on  the  writ  of 
error  at  your  Lordships'  Bar,  and  the  subsequent  consideration  of 
it, and  of  the  judgment  of  the  Exchequer  Chamber,  have  induced  me 
to  think  that  the  reasons  so  assigned  by  me  are  insufficient. 

One  of  the  causes  that  has  led  me  to  doubt  the  propriety  of  that 
decision  is,  that  a  penalty  is  given  for  the  non-performance  of  this 
agreement :  for  it  is  clear,  that,  according  to  the  cases  of  Kemble  v. 
Fairen  (2),  and  others,  though  the  sum  of  500^  is  said  to  be  for 
''  specific  damages,"  it  is  to  be  construed  as  a  penalty ;  and  whether 
that  penalty  would  vest  in  the  assignees  under  the  circumstances  of 
this  case,  is  a  question  which  I  propose  afterwards  to  consider.  But 
I  assume  for  the  present,  that  the  case  is  in  the  same  position  as  if 
there  was  no  penalty  ;  on  which  footing  it  has  been  argued  at  your 
Lordships'  Bar  and  in  the  Court  below.  I  would  premise  that  it  is 
not  necessary  to  say  anything  upon  a  question  discussed  in  the  Court 
below,  whether  all  the  defendants  are  liable  upon  a  contract,  though 
in  writing,  made  by  one  in  reality  on  his  own  behalf,  and  as  agent 
for  the  others.  There  is  now  no  doubt  upon  this  point ;  both  the 
Courts  below  concur  in  this  respect;  nor  was  it  disputed  in  the 
(1)  8  M.  &  W.  846.  (2)  31  E.  E.  366  (6  Bing.  141). 
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Beckham     argument  here.     The  principal  question  in  the  case  oiT  the  above- 
Drakb.      mentioned  assumption  is,  whether  the  right  of  action  for  a  breach 
before  bankruptcy  of  such  a  contract  as  this,  for  the  personal 
services  of  the  bankrupt,  passes  to  the  assignees. 
[  624  ]  Tftie  general  question  turns  on  the  6  Geo.  IV.  c.  16,  s.  63,  which 

must  be  construed  with  the  aid  of  the  twelfth  section,  and  with  that 
of  former  decisions  upon  the  repealed  statutes  relative  to  bankrupts. 
By  that  section,  ''all  the  present  and  future  personal  estate  of  the 
bankrupt,  wheresoever  found  or  known,  and  all  property  which 
he  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed  to,  or  come  to  him  before  he  shall  have  obtained  his 
certificate,  and  all  debts  due  or  to  be  due  to  him,  wheresoever  the 
same  shall  be  found  or  known,  are  assigned,  and  such  assignment 
is  to  vest  the  property,  right,  and  interest  in  such  debts,  as  fully  as 
if  the  assurance  whereby  they  are  secured  had  been  made  to  the 
assignees,  and  they  have  the  same  remedy  to  recover  as  the  bankrupt 
would  have  had." 

A  former  section  (12)  enabled  the  Lord  Chancellor  to  appoint 
Commissioners,  with  full  power  and  authority  to  make  such  order 
and  direction  as  to  the  lands,  moneys,  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandizes  and  debts,  wheresoever  they  may  be 
found  or  known.     The  two  sections  are  to  be  read  together. 

It  is  not  disputed  that  the  rights  of  the  assignee  under  the  statute 
law  are  not  identical  with,  nor  are  they  so  extensive  as  those  of  an 
executor,  who  stands  in  the  place  of  his  testator,  and  represents  him 
as  to  all  his  personal  contracts,  and  is  by  law  his  assignee  (i),  and 
therefore  may  maintain  any  action  in  his  right  which  he  himself 
might  (2).  That  must  be  understood  to  mean  any  action  on  a 
contract,  for  an  executor  never  could  sue  for  wrongs  to  his  testator ; 
**  actio  personalis  moritur  cum  persond.*'  And  with  respect  to  con- 
[  ♦626  ]  tracts,  *some  exceptions  have  been  introduced  by  modern  decisions : 
Chamberlain  v.  Williamson  (a),  Kingdon  v.  Nottle  (4),  as  explained  by 
Lord  Abingeb  in  the  case  of  Raymond  v.  Fitch  (s),  and  the  executor 
cannot  sue  upon  contracts  the  breach  of  which  is  a  mere  personal 
wrong.  The  executor  takes  all  the  other  personal  rights  of  a  testator, 
as  a  consequence  of  his  representative  character,  whether  they  are 
available  for  the  payment  of  debts  or  not,  for  his  liability  to  pay 

(1)  Wentw.  Off.  Exor.  100.  16  E.  R.  379  (4  M.  &  S.  63). 

(2)  Baa  Abr.  Exors.  N.  (o)  41  E.  E.  797  (2  Cr.  M.  &  E.  588, 

(3)  15  E.  E.  295  (2  M.  &  S.  408).  699). 

(4)  14  E.  E.  462  (1  M.  &  S.  355),  and 
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debts  is  the  consequence,  not  the  object,  of  the  appointment.  The  Beckham 
assignee  is  created  by  statute,  for  the  purpose  of  recovering  and  dbake. 
receiving  the  estate,  and  paying  the  debts  of  the  bankrupt,  and 
takes  only  what  the  statute  gives  for  that  purpose.  What  then  does 
it  give  ?  It  clearly  gives  in  the  section  above  mentioned,  not  merely 
all  personal  chattels,  securities  for  money,  and  debts  properly  so 
called,  but  all  unexecuted  contracts  which  the  assignee  could  perform, 
the  performance  of  which  would  be  beneficial  to  the  bankrupt's 
estate.  These  are  "  personal  estate."  The  assignee  takes,  in  the 
language  of  Lord  Tbnterden  in  Wright  v.  Fairfield  {i)^  all  ''the 
beneficial  matters  "  belonging  to  the  bankrupt ;  or,  as  Mr.  Justice 
BuLLBB  said,  ''anything  belonging  to  the  bankrupt  that  can  be 
turned  to  profit "  :  Smith  v.  Coffin  (2). 

This  contract,  if  unexecuted,  would  clearly  not  have  passed  to  the 
assignees.  But  the  question  is,  not  whether  the  contract,  but 
whether  the  right  of  action  for  the  breach  of  it  before  the  bank- 
ruptcy, passed.  The  words  "  personal  estate  "  clearly  comprise  all 
chattels,  ^chattel  interests,  and  all  the  subjects  mentioned  in  the  [  *626  ] 
twelfth  section  ;  and  they  also  comprise  some  rights  of  action  which 
are  not  properly  debts,  and  would  not  pass  under  the  word  "debts,'* 
but  do  pass  under  the  description  of  "  personal  estate." 

For  instance,  some  actions  for  torts  do  pass.  Actions  for  injuries 
to  personal  chattels,  whereby  they  are  directly  affected,  and  are 
prevented  from  coming  to  the  hands  of  the  assignee,  or  come 
diminished  in  value,  undoubtedly  pass.  The  action  of  trover  for  a 
conversion  before  the  bankruptcy  is  a  familiar  instance  of  this. 

On  the  other  hand,  rights  of  action  for  injuries  to  the  person,  or 
reputation,  or  the  possession  of  real  estate,  do  not  pass.  Actions  of 
assault,  for  example,  and  for  defamation,  actions  on  the  case  for 
misfeasance,  doing  damage  to  the  person,  for  trespass  qtbare  clausum 
/regit  (Rogers  v.  Spence(3) ),  actions  for  criminal  conversation  with 
the  wife,  for  seduction  of  the  servant  or  daughter  of  the  bankrupt, 
are  not  transferred  to  the  assignee,  even  though  some  of  these 
causes  of  action  may  be  followed  by  a  consequential  diminution  of 
the  personal  estate,  as  where  by  reason  of  a  personal  injury  a  man 
has  been  put  to  expense,  or  has  been  prevented  from  earning  wages 
or  subsistence;  or  where  by  the  seduction  the  plaintiff  has  been  put 
to  expense :  Howard  v.  Crowther  (4).     But  with  respect  to  contracts  ; 

(1)  2  B.  &  Ad.  727.  affirmed  in  this  HouBe,  69  £.  B.  169 

(2)  3  B.  E.  435  (2  H.  Bl.  444).  (12  CI.  &  Fin.  700). 

(3)  67  B.  E.  736  (13  M.  &  W.  671) ;  (4)  58  B.  H,  823  (8  M.  &  W.  601). 


{82  1849.    H.  L.    2  H.  L.  C.  626—628.  [b.b. 

Beokham  rights  of  action  for  the  breach  of  such  as  directly  affect  the  personal 
Drake.  estate,  whereby  the  assignee  is  prevented  from  receiving  part  of  it, 
or  its  value  is  diminished,  are  certainly  transferred :  as  for  example, 
[  *627  ]  rights  of  action  on  a  beneficial  ^contract,  whereby  one  engaged  to 
sell  and  deliver  goods  to  the  bankrupt,  and  which,  if  performed, 
would  have  put  him  in  the  possession  of  the  goods,  or  a  contract 
with  another  to  carry  or  take  care  of  the  goods  of  the  bankrupt 
which  are  lost,  or  injured,  and  thereby  diminished  in  value. 

On  the  other  hand,  actions  for  the  breach  of  contracts  personal 
to  the  bankrupt,  unaccompanied  by  an  injury  to  the  personal  estate, 
as  a  contract  to  carry  him  in  safety,  to  cure  his  person  of  a  wound 
or  disease,  or  a  contract  with  a  person,  who  subsequently  becomes 
bankrupt,  to  marry,  are  certainly  not  assigned.  This  is  conceded  ; 
but  it  is  questioned  on  the  part  of  the  defendant  in  error,  I  think 
without  sufficient  ground,  whether  the  assignee  would  not  be  entitled 
to  sue  in  any  of  these  cases,  if  the  personal  estate  was  consequently 
damaged,  as  where  the  bankrupt  was  put  to  expense  by  the  breach 
of  contract,  or  lost  the  power  of  earning  money. 

What  then  is  the  proper  construction  of  this  section  of  the  Act, 
according  to  its  words  and  the  several  cases  decided  upon  it  ?  The 
proper  and  reasonable  construction  appears  to  me  to  be,  that  the 
statute  transfers  not  all  rights  of  action  which  would  pass  to 
executors,  (for  rights  incapable  of  being  converted  into  money, 
such  as  the  next  presentation  to  a  void  benefice,  pass  to  them),  but 
all  such  as  would  be  assets  in  their  hands  for  the  payment  of  debts, 
and  no  others — ^all  which  could  be  turned  to  profit,  for  such  rights 
of  action  are  personal  estate.  Of  such  the  executor  is  assignee  in 
law ;  and  the  nature  of  the  office  and  duty  of  a  bankrupt's  assignee 
requires  that  he  should  have  them  also.  But  rights  of  action  for 
torts  which  would  die  with  the  testator,  according  to  the  rule, 
*' actio  personalis  montur  cum  pet'sond,*'  and  all  actions  of  contract 
[  *628  ]  affecting  the  person  only,  *  would  not  pass.  Of  such  the  executor 
is  not  assignee  in  law ;  and  whatever  may  be  the  reason  of  the 
law  which  prohibits  him  from  being  so,  seems  equally  to  apply  to  a 
bankrupt's  assignee. 

According  to  this  rule,  the  description  of  contracts  upon  which 
the  right  of  action  is  transferred,  would  include,  but  would  not  be 
restricted  to,  such  as  directly  affect  some  chattel  or  subject  of 
property  which  would  pass  to  the  assignees,  or  to  such  as  would, 
if  they  had  been  performed,  have  produced  such  property,  which 
alone,  it  was  argued  at  your  Lordships'  Bar,  would  be  transferred 
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by  the  statute ;  and  this  was  in  accordance  with  the  view  I  took  in  Beokham 
the  Court  below.  I  think,  upon  subsequent  reflection,  that  this  is  drake. 
too  narrow  a  construction  of  the  statute,  and  that  it  applies  to  all 
contracts  for  the  breach  of  which  an  executor  could  sue,  which  could 
be  turned  to  profit  for  the  payment  of  creditors.  And  if  this  be  the 
true  construction  of  the  statute,  if  all  the  damages  for  this  breach  of 
contract  could  have  been  recovered  by  an  executor,  the  assignee 
could  recover  them,  and  the  plea  would  be  a  good  plea  in  bar. 

But  if  part  was  recoverable  for  the  personal  inconvenience  of  the 
bankrupt,  a  di£ferent  question  presents  itself.  I  think  this  contract 
cannot  be  said  not  to  relate  in  any  part  to  the  person  of  the 
bankrupt,  but  that  his  personal  inconvenience  and  trouble  in  looking 
out  for  a  new  employment  would  be  part  of  the  damages  recovered. 
If  so,  that  part  could  not  be  transferred  to  the  assignees,  and  ought 
not  to  be  lost ;  the  right  to  those  damages,  which  would  be  lost  in 
the  case  of  a  testator's  death  altogether,  continues  in  the  bankrupt. 
It  is  upon  this  point  that  the  case  appears  to  me  to  turn.  Who 
then  are  to  sue  for  the  breach  of  contract  where  part  belongs  to  the 
assignee,  part  to  the  bankrupt  ?  *  Who  would  have  to  sue  if  the  [  *629  ] 
contract  was  to  cure  the  bankrupt  of  a  disease,  and  give  him  a  sum 
of  money,  and  there  had  been  a  breach  of  both  parts,  which  appears 
to  me  to  be  a  similar  question  ?  It  is  extremely  difficult  to  say  in 
whom  the  right  of  action  would  be. 

Either  the  right  of  action  on  the  contract  must  be  divided,  and 
each  sue,  or  the  right  of  action  altogether  must  remain  in  the 
bankrupt,  or  altogether  be  transferred  to  the  assignees,  or  both 
must  join,  the  contract  being  entire,  to  sue  for  the  damages.  In 
the  first  two  cases  the  plea  would  be  good,  in  the  last  two  bad ;  for 
in  the  first  it  would  be  no  answer  to  the  entire  cause  of  action ;  in 
the  second,  it  would  be  no  answer  to  any  part.  I  should  feel  con- 
siderable difficulty  in  deciding  the  question,  but  this  case  does  not 
depend  upon  it,  for  I  have  now  to  consider  what  the  effect  of  the 
penalty  is. 

This  subject  was  not  discussed  at  your  Lordships'  Bar,  and  was 
little  adverted  to  in  the  Court  below. 

At  common  law  the  penalty  would  have  been  forfeited,  and,  being 
a  sum  certain,  would  have  passed  to  the  assignees ;  for,  at  the  time 
of  the  bankruptcy  it  would  have  been  uncertain  whether  the 
defendant  would  ever  have  filed  a  bill  for  reliefi  supposing  he  could 
have  done  so ;  and  a  sum  certain,  defeasible  on  an  uncertain  event, 
would  have  been,  until  defeated,  personal  estate,  and  would  certainly 
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Beokhau  vest  in  the  assigneeB.  But  the  question  is,  whether  the  statute 
Drake.  8  &  9  Will.  III.  c.  11,  has  not  made  an  alteration.  That  statute  in 
effect  makes  the  bond  a  security  only  for  the  damages  really 
sustained.  If  all  the  damages  would  be  recoverable  by  the 
assignees,  the  penalty  would  pass ;  if  none,  the  penalty  could  not 
be  levied,  and  therefore  could  not  be  available  for  the  payment  of 
creditors,  and  probably  would  not  pass  to  the  assignees.  If  part  of 
[  *630  ]  the  damages  *could  be  recovered  by  the  assignees,  and  part  not, 
the  question  is  different.  The  penalty  would  then  be  a  security  for 
damages  partly  belonging  to  the  assignees,  partly  to  the  bankrupt. 
It  would  be  like  the  case  of  a  bond  to  the  bankrupt  conditioned  not 
to  assault  him,  and  to  pay  him  a  sum  of  money,  forfeited  in  both 
respects  before  the  bankruptcy ;  and  I  have  had  some  difficulty  in 
saying  whether  the  right  of  action  on  such  a  bond  would  or  would 
not  pa^s  to  the  assignees. 

But  it  seems  to  me  to  be  clear  that  the  penalty,  which  is  an 
entire  thing,  could  not  be  divided,  so  that  each  could  sue  for  a  part ; 
and  it  could  not  be  predicated  what  part  would  pass  to  each.  It 
follows,  therefore,  that  either  the  right  to  the  entire  penalty  must 
remain  in  the  bankrupt,  or  that  either  both  the  bankrupt  and  the 
assignee  must  join,  as  being  both  interested,  or  that  the  right  to 
sue  goes  to  the  assignees,  in  order  to  secure  such  part  of  the 
damages  as  is  the  personal  estate  of  the  bankrupt  vested  ill  them. 
I  cannot  help  thinking  that  both  ought  to  sue,  as  they  would  do  if 
the  bankrupt  before  his  bankruptcy  had  assigned  a  part  of  an 
entire  debt  as  a  security  to  a  creditor,  and  consequently  was  a 
trustee  for  him  for  that  part.  But,  at  all  events,  I  do  not  think 
the  right  to  the  penalty  would  remain  in  the  bankrupt ;  and  there- 
fore the  plea  is  a  good  plea,  as  it  shows  that  the  bankrupt  could 
not  sue  alone. 

Therefore,  in  either  view  of  the  case,  I  now  think  the  judgment 
of  the  Court  of  Exchequer  should  be  reversed,  and  the  judgment  of 
the  Exchequer  Chamber  affirmed.  If  the  whole  of  the  damages 
are  part  of  the  personal  estate  which  passed  to  the  assignees, 
the  plaintiff  was  barred;  if  some  were,  and  some  were  not,  still 
for  the  reasons  before-mentioned  the  plea  appears  to  me  to  be 
good,  and  my  opinion  which  I  expressed  in  the  Court  below  was 
wrong. 
[  631  ]  My  opinion  now,  therefore  is,  that  the  plea  of  the  plaintiff's 

bankruptcy  is  a  good  bar,  and  that  the  judgment  of  the  Exchequer 
Chamber  ought  to  be  affirmed. 
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LoBD  Chief  Justice  Wilde  :  Bbokham 

In  answer  to  the  question  upon  which  your  Lordships  have  been       Drake. 
pleased  to  ask  the  opinion  of  the  Judges,  whether  the  plaintiff  in 
error,  or  the  defendants  in  error,  are  entitled  to  judgment;  I  beg 
to  state  that  I  am  of  opinion  that  the  defendants  in  error  are 
entitled. 

The  action  is  brought  to  recover  the  sum  of  500i.,  which  is 
alleged  to  have  become  forfeited  and  payable  under  the  agreement 
between  the  parties,  by  reason  of  a  breach  of  the  stipulation  on  the 
part  of  the  defendants  in  error  to  employ  the  plaintiff  in  error  for 
a  certain  period,  at  a  specified  rate  of  remuneration ;  such  breach 
of  contract  having  occurred  before  the  bankruptcy  of  the  plaintiff 
in  error,  and  the  right  of  action  therefore  having  accrued  to  him 
before  his  bankruptcy. 

The  money  claimed  by  the  declaration  is  not  recoverable  as 
liquidated  damages,  but  is  a  sum  in  the  nature  of  a  penalty,  in 
respect  of  which  therefore,  although  such  sum  constitutes  a  debt  at 
law,  execution  would  be  restrained  and  limited  to  the  amount  of 
the  actual  damage  to  be  assessed  by  the  jury. 

It  has  not  been  disputed  at  the  Bar,  that  a  right  of  action  to 
recover  damages  for  the  breach  of  a  contract,  which  has  accrued  to 
a  bankrupt  before  the  bankruptcy,  is  part  of  the  personal  estate  of 
such  bankrupt  within  the  meaning  of  the  statutes  in  bankruptcy, 
and  will  in  many  cases  pass  to  the  assignees ;  and  further,  that  it 
is  no  objection  to  the  assignees'  right  to  recover  such  damages, 
that  they  are  unliquidated.  It  is  therefore  unnecessary  to  refer  to 
authorities  establishing  those  propositions. 

The  objection  to  the  plea  of  the  bankruptcy  of  the  plaintiff  in  [  632  ] 
this  case  is,  that  the  right  of  action  set  forth  in  the  declaration  is 
founded  upon  a  contract  which  related  to  the  personal  skill  and 
labour  of  the  plaintiff,  and  which  therefore  the  assignees  could  not 
have  performed.  I  am  of  opinion  that  this  objection  is  not  well 
founded,  but  after  the  opinions  which  have  been  expressed  by  those 
of  my  learned  brethren  who  think  that  the  defendants  in  error  are 
entitled  to  judgment,  I  shall  content  myself  with  stating  generally 
the  principles  and  grounds  upon  which  my  opinion  is  formed. 

It  is  to  be  observed  that  at  the  time  of  the  bankruptcy  the  con- 
tract was  not  in  fieri ;  the  performance  of  it  was  no  longer  a  matter 
open  between  the  parties,  but  had  been  determined  by  the  actual 
dismissal  of  the  plaintiff  in  error,  by  the  defendants,  from  their 
service.    The  relation  of  the  parties  to  the  contract  entirely  changed 
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Bbokham  when  the  defendants  in  error  dismissed  the  plaintiif  from  their 
Drake.  employ,  and  thus  determined  the  contract — and  the  only  open 
point  between  them  at  that  time  was  the  right  of  the  plaintiff  to 
recover  damages  for  the  previous  breach  of  the  contract ;  and  the 
rights  of  the  assignees  depend  upon  the  condition,  or  relation  of 
the  parties  at  the  time  of  the  bankruptcy,  and  are  not  in  my 
opinion  affected  by  the  considerations  applicable  to  the  relation 
which  had  antecedently  existed  between  the  parties,  and  to  which 
former  relation  totally  different  legal  incidents  attached ;  that  is  to 
say,  the  question  whether  a  right  of  action,  actually  vested  in  the 
bankrupt  prior  to  the  bankruptcy,  in  respect  of  a  contract  deter- 
mined,  passes  to  the  assignees,  is  not  affected  by  the  consideration 
whether  the  contract,  if  it  had  not  been  determined  but  remained 
open  and  in  fieri  at  the  time  of  the  bankruptcy,  would  have  passed 
[  *633  J  to  the  ^assignees,  and  could  have  been  performed  by  them.  The 
questions  are  totally  distinct  from  each  other  ;  and  in  like  manner, 
if  salary  or  wages,  or  commission  under  a  contract  of  service,  are 
due  at  the  time  of  the  bankruptcy,  the  right  to  recover  such  wages, 
salary,  or  commission,  would  pass  to  the  assignees  as  part  of  the 
personal  estate,  without  regard  to  the  consideration  of  whether  the 
contract  or  services  had  had  relation  to  the  personal  skill  or  labour 
of  the  bankrupt,  or  any  confidence  reposed  in  him,  or  whether  the 
contract  could  have  been  performed  by  the  assignees. 

It  is  said  this  is  an  action  personal  to  the  bankrupt ;  and  in  one 
sense  it  no  doubt  is  so;  but  not  in  any  sense  material  to  the 
question  to  be  determined.  It  is  personal  in  the  sense,  that  it 
arose  out  of  a  contract  founded  in  the  personal  confidence  in  the 
bankrupt,  and  which  could  only  be  performed  by  his  personal 
labour  and  skill ;  and  in  the  same  sense  contracts  are  personal, 
made  with  factors,  salesmen,  agents  of  various  kinds,  masters  of 
ships,  bankers,  attorneys,  architects,  engineers,  and  various  other 
persons  whose  personal  skill,  knowledge,  and  integrity,  are  the 
inducements  to  the  contracts.  In  no  such  contract  could  assignees 
claim  to  perform  the  contract  if  it  remained  open,  unless  the  bank- 
rupt would  voluntarily  assist  them  in  so  doing,  and  then  not  in 
every  case;  but  surely  it  cannot  be  contended  that  the  right  of 
action  for  breaches  of  contract  in  relation  to  such  employments 
accruing  before  the  bankruptcy,  would  not  pass  to  the  assignees ; 
and  I  think  the  consequences  to  the  creditors  under  the  bankruptcy 
of  many  traders  would  extend  much  beyond  what  have  been  taken 
in  consideration,  if  it  is  law  that  no  rights  of  action  can  pass  to  the 
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assignees  in  respect  of  breaches  of  such  contracts  occurring  before     Bbokhah 
the  bankruptcy.  DbIkb. 

The  right  of  action  under  consideration  was  undoubtedly  part  of  [  6U  ] 
the  personal  estate  of  the  bankrupt ;  and  the  residue  of  that  estate 
which  would  come  to  the  possession  of  the  assignees  must  be 
intended  in  law  to  be  less,  and  must  have  been,  in  fact,  less,  by 
the  defendants  in  error  havmg  withheld  the  remuneration  payable 
under  the  contract. 

The  action  is  brought  to  recover  pecuniary  compensation  in 
respect  of  a  pecuniary  injury ;  and  it  does  not  seem  to  me  to  be  a 
ground  why  the  right  to  recover  such  pecuniary  compensation, 
should  not  pass  to  the  assignees ;  because  a  case  may  be  surmised 
in  which  a  bankrupt  might  by  possibiUty  be  entitled  to  recover 
damages  for  some  consequential  injury  other  than  pecuniary,  which 
would  not  pass  to  the  assignees,  this  case  presenting  no  ground  for 
any  such  surmise. 

The  cases  of  exception  to  the  rights  of  action  passing  to  assignees 
seem  to  me  to  be  very  distinguishable  from  the  present  case.  The 
right  of  action  for  a  trespass  does  not  pass,  because  trespass  can 
only  be  maintained  by  the  party  whose  actual  possession  is  intruded 
upon;  but  I  apprehend  that  if  the  trespasser  has  done  actual 
damage  to  the  personal  estate  of  the  bankrupt,  as  well  as  committed 
a  trespass  upon  his  possession,  there  is  no  authority  which  decides 
that  assignees  may  not  maintain  an  action  in  respect  of  the  diminu- 
tion in  value,  or  injury  to  the  chattels,  that  have  passed  to  them 
under  the  bankruptcy. 

This  is  a  case  of  contract,  and  the  cases  in  which  it  has  been 
held  that  the  right  of  action  for  a  breach  of  contract  before  the 
bankruptcy  did  not  pass  to  the  assignees,  were  cases  where  the  gist 
of  the  action  was  not  the  pecuniary  damage,  but  the  injury  to  the 
feelings,  and  in  those  cases,  although  pecuniary  damage  may  *have  C  *^^  J 
been  incidental  or  accessary,  it  was  not  the  principal  injury,  and 
the  right  to  recover  the  incidental  damages  was  not  severable  from 
the  principal.  Such  cases  are  clearly  distinguishable  from  a  case 
in  which  the  pecuniary  damage,  and  not  the  injury  to  the  feelings, 
is  the  cause  of  action. 

A  third  class  refers  also  to  injuries  or  wrongs  strictly  personal  to 
the  bankrupt,  such  as  injuries  to  his  person  or  character.  In  such 
cases,  it  is  true,  pecuniary  compensation  is  sought  to  be  recovered; 
but  the  pecuniary  injury  is  not  the  measure  of  the  damages  recover- 
able; and  such  cases  also  seem  to  me  to  be  essentially  distinguished 
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Beokhau     from  actions  for  breaches  of  contract,  in  which  the  pecuniary  injury 

I* 

Drakk  is  not  only  the  gravamen  of  the  action,  but  also  the  measure  of  the 
damage  which  the  party  is  entitled  to  recover. 

It  has  been  decided,  and  seems  now  unquestionable,  that  under  the 
existing  statutes  of  bankruptcy  the  same  rights  pass  to  assignees  as 
would  have  passed  under  any  of  the  previously  existing  statutes  in 
bankruptcy :  Wright  v.  Fairfield  (i),  in  which  Lord  Tbntbrdbn  stated, 
and  the  other  Judges  concurred,  "  that  the  object  of  that  statute 
was  to  give  the  assignees,  for  the  advantage  of  the  creditors,  every 
beneficial  matter  belonging  to  the  bankrupt's  estate/'  Therefore, 
as  at  the  time  of  the  bankruptcy  the  right  of  action  to  recover 
damages  for  the  nonpayment  of  the  stipulated  pecuniary  compensa- 
tion was  a  beneficial  matter  belonging  to  the  bankrupt's  estate," 
I  think  it  passed  to  the  assignees,  either  as  personal  estate  or  as  a 
debt  due  to  the  bankrupt,  as  suggested  by  Mr.  Justice  Park  and 
[  ♦636  ]  Mr.  Justice  Taunton  in  Wright  v.  Fairjield,  *and  I  think  that  the  plea 
is  well  pleaded  in  this  case  according  to  the  doctrine  in  Kinnear  v. 
Tarrant  (2),  in  which  it  was  held  that  where  the  defendant  has  a  day 
in  Court  to  plead,  he  has  never  been  prevented  from  pleading  the 
bankruptcy  of  the  plaintiff  in  bar  of  his  recovery. 

I  have  only  further  to  observe  that  no  injury  is  done  to  the 
bankrupt  by  holding  such  a  plea  as  is  pleaded  to  this  action  to  be 
good,  because  it  is  clear  that  if  he  were  allowed  to  incur  the 
expenses  of  prosecuting  the  action  to  judgment,  the  assignees 
would  have  a  right  to  interpose  and  take  the  fruits  of  such 
judgment 

I  have  not  thought  it  necessary  to  trouble  your  Lordships  by  a 
reference  to  the  numerous  cases  in  which  defendants  have  been 
precluded  from  pleading  the  bankruptcy  of  the  plaintiff  in  actions 
arising  out  of  transactions  subsequent  to  the  bankruptcy ;  because 
in  most,  if  not  in  all  of  such  cases,  third  persons  have  sought  to  inter- 
pose the  title  of  the  assignees,  without  interference  on  their  part ; 
which  it  has  been  held  they  could  not  do,  such  third  persons  having 
by  contracting  with  a  bankrupt  treated  him  as  a  competent  con- 
tracting party,  and  it  being  optional  in  the  assignees  in  such  cases 
to  adopt  the  contract  or  not ;  but  I  am  not  aware  that  even  under 
such  circumstances  there  is  any  case  in  which,  where  the  assignees 
have  interposed  by  notice  or  demand,  and  claimed  the  benefit  of 
the  contract,  they  have  been  prevented  from  so  doing. 

For  these  reasons  my  answer  to  your  Lordships'  question  is,  as 
(1)  2  B.  &  Ad.  727.  (2)  16  £a8t,.622;  1  Bose,  350. 
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I  have  before  stated,  that  the  defendants  in  error  are  entitled  to     Bbokbam 
judgment,  independently  of  the  question  of  the  effect  of  the  action      dba'ke. 
♦being  brought  to  recover  the  sum  inserted  in  the  contract  by  way       [  *6'^7  j 
of  penalty ;  but  I  am  also  of  opinion,  for  the  reasons  assigned  by 
my  learned  brother  Willums,  that  that  circumstance  would  also 
entitle  the  defendants  to  your  Lordships'  judgment  in  this  case. 

LoBD  Brougham:  1849, 

In  this  case,  my  Lords,  you  have  had  the  inestimable  benefit  of         ' 

the  attendance,  and  subsequently  of  the  opinions,  of  the  learned 
Judges,  upon  a  question  of  very  great  importance.  It  is  whether 
an  action  being  brought  to  recover  the  sum  of  SOOl.,  alleged  to  have 
been  forfeited  and  payable  under  an  agreement  between  the  parties, 
by  a  refusal  on  the  part  of  the  defendants  in  error  to  employ  the 
plaintiff  in  error,  for  a  certain  period,  at  a  specified  rate  of  remunera- 
tion, such  breach  of  contract  having  occurred  before  his  bankruptcy, 
the  question  is  whether,  under  these  circumstances  that  right  of 
action  passes  to  his  assignees. 

The  learned  Judges  have  unfortunately  differed  upon  this  subject. 
There  are  seven  of  them,  who  have  given  an  opinion  that  it  does 
pass ;  and  there  are  two  who  have  given  an  opinion  that  it  does 
not  pass.  Mr.  Baron  Fabke,  who  originally  thought  that  the  right 
of  action  did  not  pass,  has  changed  his  opinion :  therefore  there  are 
seven  of  these  learned  Judges  who  are  for  the  defendant  in  error, 
and  only  two,  Mr.  Baron  Bolfb  and  Mr.  Baron  Platt,  who  hold 
with  the  plaintiff  in  error. 

I  certainly  have  come  to  the  opinion  I  have  formed  after  con- 
siderable doubt, — a  doubt  very  natural  for  any  one  to  entertain 
when  he  sees  the  learned  Judges  divided — and  the  more  so  on 
attending  to  the  circumstance,  ♦naturally  giving  rise  to  more  doubt,  [  *688  ] 
that  so  learned  a  Judge  as  Mr.  Baron  Pabkb  (now  the  senior  Judge 
on  the  Bench)  had  at  one  time  held  one  opinion,  and  at  another 
time  held  a  contrary  opinion.  With  all  the  distrust,  therefore,  of 
my  own  judgment  which  that  difference  of  opinion  between  the 
Judges,  the  change  of  opinion  of  one  Judge  and  the  difference  of 
the  others  from  their  brethren,  is  calculated  to  inspire,  I  have  felt 
very  great  anxiety  in  considering  this  case ;  but  I  have  now  come 
to  a  very  confident  opinion  in  favour  of  the  sentiments  which 
have  been  conveyed  to  your  Lordships  by  seven  of  the  Judges, 
differing  from  the  minority  of  two. 

My  Lords,  I  am  clearly  of  opinion  that  if  you  were  to  scan  very 

2a— 2 
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Bbckham  minntely  the  sections  of  the  Bankrupt  Act,  the  6th  of  Geo.  IV.  c.  16, 
DblIke.  namely,  the  12th  and  the  68rd  sections,  npon  which  all  these 
qaestions  tarn,  yoa  would  not  from  them,  unassisted  by  more 
general  views  and  unaided  by  the  light  of  judicial  decisions,  come 
to  a  very  clear  opinion  that  a  right  of  action  for  damages  of  this 
kind  passed  to  the  assignees.  But  when  you  come  to  look  at  the 
decisions  upon  this  subject,  it  seems  to  me  quite  impossible  to 
doubt  that  you  must  carry  the  case  a  little  further  than  the  very 
words  of  these  sections  do ;  or  at  least  that  you  must  give  them, 
in  favour  of  the  creditors,  remedially,  a  larger  construction  than 
otherwise,  and  in  another  case,  you  might  be  disposed  to  affix  to 
them. 

The  case  of  Wright  v.  Fairfidd  (i),  is  one  which  clearly  goes  in 
that  direction  and  to  that  point.  That  was  an  action  for  unliqui- 
dated damages,  which  had  accrued  before  the  bankruptcy  by  the 
non-performance  of  a  contract.  It  was  a  contract  with  persons 
[*639]  acting  on  *behalf  of  his  Majesty  to  furnish  stone  and  execute 
masonry,  and  on  default  made  by  the  bankrupt  in  providing  such 
stone,  it  was  agreed  that  the  other  party  might  determine  the 
contract.  The  assignees  of  the  bankrupt  sued  for  damages,  and 
all  the  learned  Judges  then  held  that  the  action  was  maintainable. 
Lord  Tbntbbdbn,  who  had  tried  the  cause,  says,  ''  I  have  not  been 
able  to  entertain  any  doubt  upon  this  point.  It  appears  to  me, 
that  the  object  of  the  Act  of  6  Geo.  lY.  c.  16,  was  to  give  the 
assignees,  for  the  advantage  of  the  creditors,  every  beneficial 
matter  belonging  to  the  bankrupt's  estate."  And  all  the  learned 
Judges  held,  that  the  right  of  action  having  accrued  to  the  bank- 
rupt before  the  bankruptcy  for  the  non-performance  of  the  contract 
entered  into  by  him  with  A.,  the  damages  to  be  recovered  from  A. 
for  the  non-performance  of  the  contract  with  the  bankrupt,  passed 
by  assignment  to  the  assignees  under  his  commission.  Mr.  Justice 
LiTTLBDALE  says,  ''I  am  of  opinion  that  the  Legislature  in  this 
statute  intended  to  give  assignees  all  the  moneys  in  respect  of  the 
property  which  they  were  entitled  to  under  the  former  Acts,  and 
that  they  should  have  power  to  sue  upon  contracts  made  with  the 
bankrupt,  and  for  injuries  afifecting  his  property,  though  not  for 
mere  personal  wrongs,  and  such  causes  of  action  as  would  abate  by 
his  death." 

It  by  no  means  follows,  though  I  agree  that  you  are  to  draw  the 
line,  and  not  to  give  damages  for  injuries  which  are  merely  personal 

(1)  2  B.  &  Ad.  727. 
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to  the  bankrnpt»  in  which  the  cause  of  action  moritur  cum  persond,     bbokham 

and  would  not  pass  to  the  executors,  that  you  are  not,  for  instance,       draxb. 

to  give  damages  to  the  assignees  under  bankruptcy  for  loss  of 

character  sustained  by  the  bankrupt,  by  slander,  or  for  the  loss  of 

service  by  the  seduction  of  a  *servant  or  a  daughter,  or  for  criminal      [  *6*<>  ] 

conversation  with  the  wife :  although  I  agree  that  you  are  not  to  give 

damages  in  such  cases  to  the  assignees  under  the  commission,  it  does 

not  by  any  means  follow  that  you  are  (as  might  be  supposed  from 

construing  the  63rd  sect,  with  the  12th  sect,  of  the  6  Geo.  IV.  c.  16, 

and  taking  that  with  the  case  of  Wright  v.  Fairfield  (i) ),  to  confine 

yourself  only  to  cases  where  mere  damages  are  to  be  given.    The 

law  goes  further,  as  laid  down  in  these  cases,  and  it  is  shown  to 

be  this,  that  even  where  there  is  no  actual  damage  proved,  or  even 

where  the  damage  is  merely  nominal  for  a  breach  of  contract,  still 

if  that  is  in  respect  either  of  property  or  of  a  proprietary  right, 

such  as  service  or  work  and  labour,  as  in  the  present  case,  even  in 

that  case  it  passes. 

There  is  the  case  of  Porter  v.  Vorley  (2),  where  before  his  bank- 
ruptcy Hurland,  the  bankrupt,  had  hired  a  carriage  of  M.,  and  let 
it  to  the  defendant  Yorley.  The  defendant  sent  it  back  to  the 
bankrupt  damaged;  M.,  the  coachmaker,  repaired  it  with  the 
assent  of  the  bankrupt,  and  the  bankruptcy  having  immediately 
ensued,  M.,  the  person  who  had  repaired  it,  proved  the  amount 
due  for  repair  under  the  commission.  Now  there  no  dividend  was 
paid,  and  yet  it  was  held  that  the  bankrupt's  assignees  had  a  right 
of  action  against  the  defendant.  And  it  is  expressly  stated  by 
the  LoBD  Chief  Justice,  in  delivering  judgment  in  the  case,  (the 
Court  having  taken  time  to  consider  the  argument),  "  The  conse- 
quence appears  to  us  to  be  that  the  plaintiffs  are  entitled  to 
nominal  damages  for  the  breach  of  a  contract  upon  which  they 
had  the  right  to  sue,"  and  the  verdict  was  so  entered  accordingly. 

Now  your  Lordships  will  perceive  that  that  is  a  case  of  bare  [  641  ] 
nominal  damages,  which  could  not  be  divided  under  the  commis- 
sion; and,  therefore,  it  was  not  a  question  of  property  in  the 
ordinary  sense  of  the  word,  but  merely  the  right  to  sue  though 
for  nominal  damages  for  a  breach  of  contract,  and  yet  it  was  held 
to  be  sufficient. 

One  of  the  learned  Judges  (Mr.  Justice  Gbesswbll),  makes  an 
observation  (3),  the  whole  length  of  which  I  do  not  quite  think  it 

(1)  2  B.  &  Ad.  727.  (3)  AnU,  321. 

(2)  9  Bing.  93. 
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Bbokham  neceBsary  for  me  to  go  along  with  him.  He  cites  the  case  of  MarzetH 
Drake.  V.  Williams  (\),  and  he  says  he  apprehends  that  in  that  case, 
being  a  case  of  nominal  damages,  the  right  to  sue  would  on  the 
same  ground  have  vested  in  the  assignees.  Now  I  have  looked 
into  the  case  of  Marzetti  v.  Williams,  which  I  argued  on  one  side, 
and  my  noble  and  learned  friend  near  me  on  the  other,  in  the 
Court  of  King's  Bench.  It  was  an  action  for  the  non-payment  of 
a  cheque  by  a  banker.  It  was  said  that  Marzetti,  the  party  whose 
cheque  had  been  refused  payment,  though  there  were  funds,  was 
damnified  in  his  character  as  a  solvent  man  and  trader,  and  that 
was  the  argument  upon  which  we  placed  our  main  reliance.  In 
that  case  Marzetti  had  a  right,  no  doubt,  to  obtain  damages,  though 
they  might  be  only  nominal  for  such  injury  personally  to  himself 
from  the  defendants,  the  bankers,  who  had  refused  payment  of  the 
cheque.  But  I  do  not  nor  need  I,  to  support  this  judgment,  go  so 
far  as  to  say  that  that  particular  right  would  have  passed,  as  one 
of  the  learned  Judges  says  in  this  case,  to  the  assignees  under 
the  commission. 

One  point  which  is  taken  here  is,  that  part  of  this  was  personal, 
[  ♦642  ]  and  part  of  it,  was  proprietary ;  that  *part  of  it  was  a  personal 
injury  sustained  by  reason  of  the  trouble  he  would  be  put  to,  not 
only  in  losing  employment  and  the  gains  of  it  from  the  defendants, 
but  in  looking  about  for  another  employment.  I  entirely  agree 
with  another  of  the  learned  Judges,  Mr.  Justice  Williams,  in  the 
answer  which  he  gives  to  that.  The  learned  Judge  who  uses  that 
argument,  says,  he  considers  that  that  is,  as  it  were,  the  pivot 
upon  which  the  decision  might  turn.  "  But,"  says  Mr.  Justice 
Williams,  *'  it  does  not  appear  to  me  "  (and  I  entirely  go  along 
with  him)  "  that  any  damage  would  be  recoverable  in  this  action, 
in  respect  of  any  personal  suflfering,  or  personal  inconvenience 
sustained  by  the  bankrupt.  The  declaration  is  evidently  framed 
in  order  to  enable  the  plaintiff  to  recover  as  liquidated  damages 
the  sum  of  6002.,  which  the  agreement  stipulates  shall  be  paid  in  the 
way  of  specific  damages,  by  either  party  who  shall  break  the 
agreement,  to  the  other;  and,  although  judgment  has  in  fact  been 
obtained  for  a  smaller  sum,  and  the  5001.  have  therefore,  in  the 
result,  been  regarded  as  a  penalty,  and  not  as  liquidated  damages, 
still  the  declaration  expresses  no  claim  for  damages  in  respect  of 
any  personal  suffering  or  inconvenience  caused  by  the  breach  of 
the  agreement  declared  on." 

(1)  35  E.  E.  329  (1  B.  &  Ad.  415). 
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My  Lords,  upon  these  grounds,  into  which  I  need  not  go  further,     Beokham 
agreeing  as  I  do  with  the  learned  Judges  in  general,  without  moot-       drakb. 
ing  another  point  raised  by  some  of  them,  namely,  whether  in 
the  case  of  Wright  v.  Fairfield  (i),  Mr.  Justice  Littledalb  goes  a 
little  further  iti  laying  down  the  law, — excluding  all  personal 
claims — than  is  really  the  law  :  without,  I  say,  entering  into  that, 
which  I  hold  to  be  perfectly  unnecessary  for  the  decision  *of  the       t  '6*3  ] 
present  case,  I  am  of  opinion  that  your  Lordships  ought  in  this 
case,  in  accordance  with  the  opinions  of  the  large  majority  of  these 
learned  Judges,  to  give  your  judgment  for  the  defendant  in  error. 

LoBD  Campbell  : 

My  Lords,  if  this  agreement  had  been  without  a  penalty,  and  an 
action  had  been  brought  for  unliquidated  damages,  I  should  have 
thought  it  a  case  of  very  great  doubt.  Because,  under  such  circum- 
stances, I  apprehend  that  the  action  being  brought  after  the 
bankruptcy,  the  bankrupt  might  have  recovered  compensation  for 
what  he  had  suffered  subsequently  to  the  bankruptcy;  and  if 
damages  awarded  to  him,  and  received  in  respect  of  what  had 
taken  place  subsequently  to  the  bankruptcy,  were  to  go  to  the 
assignees,  that  would  really  be  making  the  bankrupt  a  slave,  to 
be  hired  out  for  the  benefit  of  his  creditors.  It  has  been  settled, 
over  and  over  again,  that  for  personal  labour,  or  anything  personal 
respecting  the  bankrupt,  the  assignees  have  no  claim. 

But,  my  Lords,  I  really  think  that  this  case  is  free  from  diflS- 
culty,  when  we  come  to  consider  that  this  is  an  action  upon  an 
agreement,  subject  to  a  penalty,  and  that  the  action  is  brought  for 
the  penalty ;  and  I  cannot  help  expressing  my  surprise  that  in  the 
Court  below,  and  even  at  your  Lordships'  Bar,  so  little  attention 
was  paid  to  that  circumstance.  It  has  been  brought  prominently 
before  our  notice  by  the  learned  Judges  in  their  very  valuable 
opinions.  The  facts  of  this  case  remove  all  doubt,  because  this 
agreement  entitled  the  plaintiff  to  the  sum  of  6001.,  upon  a  breach 
of  the  agreement.  That  was  then  a  debt.  That  debt  had  accrued 
♦before  the  bankruptcy,  and  under  the  express  words  of  the  6th  of  [  *^^^  ] 
Geo.  IV.  c.  16,  "  debts  due  or  to  be  due  to  the  bankrupt,  where- 
soever the  same  may  be  found  or  known,"  are  assigned,  and  such 
"  assignment  shall  vest  the  property,  right,  and  interest,**  in  such 
debts,  in  such  assignees,  as  fully  as  if  the  assurance  whereby 
they  are  secured  had  been  made  to  such  assignees ;  **  and,  "  such 
(1)  2  B.  &  Ad.  727,  732. 
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Beokham  assignees  shall  have  the  like  remedy  to  recover  the  same  in  their 
Dbakb.  own  name  as  the  bankrupt  himself  might  have  had."  Well,  then, 
the  assignees  clearly  had  a  legal  remedy  to  recover  this  sum  of 
600Z.,  or  so  much  of  it  as  should  be  considered  applicable  to  the  loss 
T^hich  had  been  sustained.  It  was  a  debt  before  the  bankruptcy, 
and  that  debt  is  assigned  to  the  assignees;  and  the  assignees 
have  a  legal  remedy  for  that  to  which  the  bankrupt  is  entitled. 
On  this  consideration,  that  most  learned  Judge,  Mr.  Baron 
Parke,  entirely  changed  the  opinion  he  delivered  when  the  case 
first  came  before  him  in  the  Court  of  Exchequer.  He  then  agreed 
with  the  rest  of  the  Judges  of  that  Court  when  they  delivered  a 
unanimous  judgment  in  favour  of  the  plaintiff,  having  disregarded 
the  circumstance  of  the  penalty.  But  that  circumstance  having 
now  been  brought  to  his  attention,  he  has  entirely  changed  his 
opinion,  as  I  find  in  the  most  express  words  in  the  opinion  which 
he  delivered  to  your  Lordships ;  he  says,  "  Therefore,  in  either 
view  of  the  case,  I  now  think  that  the  judgment  of  the  Court  of 
Exchequer  should  be  reversed,  and  the  judgment  of  the  Exchequer 
Chamber  be  affirmed ;  '*  that  the  judgment  he  himself  originally 
concurred  in  should  be  reversed,  and  that  the  judgment  reversing 
that  should  be  affirmed.     The  opinion  of  that  learned  Baron,  I 

[  ♦646  ]  should  always  receive  *upon  all  occasions  with  the  greatest  respect, 
but  more  particularly  when  it  is  reversing  the  opinion  which  he 
himself  once  entertained. 

The  opinions  of  all  the  learned  Judges  are  exceedingly  valuable ; 
but  there  are  a  few  words  of  Mr.  Justice  Maule's  which  seem  to 
me  to  put  the  case  with  great  strength,  and  which  show  how  far  the 
principle  upon  which  the  learned  Judges  proceed  may  be  carried. 
He  says  "  Although  a  right  of  action  for  not  marrying  or  not  curing, 
in  breach  of  an  agreement  to  marry  or  cure,  would  not  generally 
pass  to  the  assignees,  I  conceive  that  a  right  to  a  sum  of  money, 
whether  ascertained  or  not,  expressly  agreed  to  be  paid  in  the 
event  of  failing  to  marry  or  to  cure,  would  pass."  My  Lords,  if  for 
not  marrying  or  for  not  curing,  there  being  a  penalty,  and  that 
penalty  being  forfeited  and  being  recoverable  before  the  bankruptcy, 
when  it  is  clearly  and  exclusively  personal  to  the  bankrupt ;  if,  even 
.  in  that  case,  the  right  of  action  would  pass  to  the  assignees,  and 
would  not  remain  to  the  bankrupt  after  his  bankruptcy,  it  is  quite 
clear  that  such  right  of  action  in  the  case  your  Lordships  have  to 
consider  is  transferred  from  the  bankrupt  to  the  assignees. 
The  8  &  9  Will.  III.,  although  it  prevents  the  party  recovering. 
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as  he  might  have  done  at  common  law,  the  whole  of  the  Bbokham 
penalty,  does  not  at  all  prevent  that  part  of  the  penalty  drakb. 
which  is  recovered  being  considered  in  the  nature  of  a  debt ;  and 
so  much  is  it  a  debt  that  an  action  of  debt  might  be  maintained 
for  it.  Instead  of  an  action  of  assumpsit  upon  damages,  an  action 
of  debt  might  have  been  maintained,  and  there  would  have  been 
judgment  for  the  amount  of  the  debt. 

Under  these  circumstances,  my  Lords,  I  have  no  *hesitation  at       t  '^^^  ] 
all   in   concurring  with   the    motion   that   the  judgment  of  the 
Exchequer   Chamber,  reversing    the  judgment   of  the  Court  of 
Exchequer,  should  be  affirmed. 

LoBD  Brouoham  : 

In  the  case  of  Porter  v.  Vorley  (i),  there  are  nominal  damages 
where  there  was  no  penalty  at  all.  I  consider  Porter  v.  Vorley 
to  carry  the  law  further  than  it  is  at  all  necessary  for  us  to  go 
in  this  case ;  because  there,  although  there  was  no  penalty  what- 
ever, I  think  they  must  have  considered  the  nominal  damages  as 
in  the  nature  of  a  debt. 

Judgment  was  then  given  for  the  defendants  in  error,  with  costs. 


NORRIS  V.   COTTLE,  ,  i»^^- 

Afig.  6, 6, 9. 
(2  H.  L.  0.  647—673.) 


The  mere  fact  of  a  person  being  a  member  of  the  provisional  committee 
of  a  joint-stock  Company  did  not  make  him  liable  as  a  **  contributory  *' 
within  the  Winding-up  Acts,  1848  and  1849. 

0.  consented  to  have  his  name  inserted  in  the  list  of  provisional  com- 
mittee-men of  a  proposed  Railway  Company,  which  was  provisionally 
registered ;  and  the  name  was  accordingly  inserted  and  advertised ;  he  did 
not  accept  or  apply  for  shares,  or  attend  any  meeting  of  the  committee. 
The  undertaking  was  afterwards  abandoned : 

Held,  that  C.  incurred  no  liability  to  contribute  towards  payment  of 
the  debts  of  the  Company,  and  was  not  a  **  contributory "  within  the 
Winding-up  Acts,  1848  and  1849. 

[This  case  does  not  appear  to  require  any  further  report,  since 
the  provisional  registration  of  Companies  has  long  since  become 
obsolete  by  the  repeal  of  the  old  Joint  Stock  Companies  Acts.] 

(1)  9  Bing.   93.     [See  Ashdown  v.  IngamdU  (1880)  5  Ex.  D.  280,  50  L.  J. 
Q.  B.  109.] 
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1850. 
Aug.  6,  7,  9. 

[674] 


HUTTON  V.   UPFILL. 

(2  H.  L.  0.  674—695.) 

If  a  person  whose  name  is  on  the  provisional  committee  of  a  joint-stock 
Company,  provisionally  registered,  "accept"  shares  in  the  Company, 
although  he  does  not  pay  the  deposits,  he  is  a  contributory  within  the 
Winding-up  Acts. 

n.'s  name  was  on  the  list  of  the  provisional  committee  contained  in  a 
published  prospectus  of  a  Railway  Company,  provisionally  registered,  and, 
in  answer  to  a  letter  from  the  secretary,  informing  him  that  the  committee 
of  management  had  apportioned  one  hundred  shares  in  the  Company  to  each 
provisional  committee-man,  and  desiring  to  be  informed  whether  he  would 
take  them;  he  wrote  a  letter  saying,  **  I  accept  the  one  hundred  shares 
allotted  me."  The  secretary  afterwards  sent  him  a  letter  of  allotment  "  not 
transferable,"  stating  that  the  committee  of  management  had  allotted  to 
him  one  hundred  shares,  and  requesting  him  to  pay  the  deposits  thereon 
into  one  of  the  Company's  Banks  on  or  before  a  certain  day,  '*  or  the  allot- 
ment would  be  null  and  void."  U.  paid  no  deposits,  and  did  no  other  act 
in  connection  with  the  Company.  The  undertaking,  having  failed  for  want 
of  capital,  was  abandoned : 

Held,  that  the  £rst  two  letters  formed  a  complete  contract,  exclusive  of 
the  third ;  and  that  U.  was  a  contributory  within  the  Winding-up  Acts, 
1848  and  1849. 

[This  case  was  virtually  overruled  by  the  House  of  Lords  in 
Bright  v.  Hutton,  3  H.  L.  C.  341,  and  does  not  appear  to  require 
any  further  report,  since  the  provisional  registration  of  joint-stock 
Companies  has  long  since  become  obsolete.] 


1848. 
July  3,  4. 

1849. 
July  9,  27. 

Loid 
Brougham. 

Lord 
Campbell. 

Aldebsok,  B. 

[696] 


BENSON  V.  CHAPMAN  (1). 

(2  H.  L.  0.  696—724  ;  S.  0.  8  0.  B.  950;   13  Jur.  969.) 

It  is  the  duty  of  a  master,  in  case  of  damage  to  the  ship,  to  do  all  that 
can  be  reasonably  done  to  repair  it,  bring  home  the  cargo,  and  earn  the 
freight. 

Where,  in  case  of  damage  to  a  ship,  the  master  elects  to  repair  it,  the 
mere  fact  that  the  expenses  of  repair  ultimately  prove  to  be  greater  than 
the  value  of  the  ship,  will  not  be  sufficient  to  show  that  he  acted  beyond  the 
scope  of  his  authority,  or  to  entitle  the  owner  in  an  action  on  a  policy  on 
freight,  to  recover  as  for  a  total  loss. 

The  receipt  of  freight  by  the  obligee  of  a  bottomry  bond  is,  in  law,  a 
receipt  of  it  by  the  ship-owner,  whose  master  has  given  that  bond  in 
discbarge  of  expenses  incurred  in  the  necessary  repairs  of  the  ship. 

The  owner  of  a  ship  insured  ship  and  freight.  On  leaving  Pemambuoo 
in  June,  1839,  the  ship  struck  on  a  rock,  and  put  back.    After  a  survey. 


(1)  Cited  in  The  Lizzie  (1868)  L.  E. 
2  Ad.  &  El.  254,  256;  Barber  v. 
Fleming  (1869)  L.  E.  5  a  B.  59,  74, 
39  L.  J.  Q.  B.  25 ;  JianktH  v.  Potter 
(1873)  L.  B.  6  H.  L.  83,  122,  42  L.  J. 
C.    P.    169;    Atwood  v.  Seller  (1879) 


4  Q.  B.  D.  340,  357,  48  L.  J.  Q.  B.  465 
(affd.  5  Q.  B.  D.  286,  49  L.  J.  Q.  B. 
516) ;  Assicurazioni  Qenerali  v.  «f. 
BeBsie  Morris  Co.  Lim.  [1892]  1  Q.  B. 
571,  581  (affd.  [1892]  2  a  B.  652,  61 
L.  J.  Q.  B.  754,  0.  A.).— A.  0. 
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repairs  were  begun.    They  were  continued  for  a  long  period,  and  the        Benbox 

expense  of  them  much  exceeded  the  value  of  the  ship  and  freight.    The  v* 

master,  not  being  able  to  procure  money  in  any  other  manner,  was  com-      Chapman. 

pelled  to  borrow  on  a  bottomry  bond,  charging  ship,  freight,  and  cargo. 

On  the  30th  of  December,  1839,  the  owner,  in  London,  on  being  shown  a 

letter  addressed  to  the  agents  of  the  lenders  on  bottomry,  in  which  the 

great  expenses  of  the  repairs  were  stated,  gave  notice  of  abandonment  to 

the  underwriters  on  ship  and  on  freight.    The  ship  arrived,  and  the  freight 

was  duly  paid  to  the  holders  of  the  bottomry  bond,  under  an  order  of  the 

Court  of  Admiralty.     The  shipowner  sued  the  undeiwriters  on  freight  as 

for  a  total  loss.    The  jury  found,  on  a  special  verdict,,  that  the  plaintiff  had 

acted  bond  fide  without  Itzches^  and  as  a  prudent  owner  of  the  ship  and 

freight,  if  uninsured,  would  act : 

Held,  that  in  this  case,  which  was  one  of  constructive  total  loss,  the 
master  might  have  abandoned  at  Pemambuco,  but  that  having  there 
elected  to  repair,  he  must  be  treated  for  *that  purpose  as  the  agent  of  the        [  *697  J 
owner,  whose  acts  bound  the  owner. 

Held,  also,  that  as  the  special  verdict  did  not  find  that  the  owner,  if  on 
the  spot,  would  not  have  repaired  the  ship,  the  Cotjrt  could  not  infer  that 
he  would  not  have  done  so. 

A  partial  loss  of  freight  may  be  recovered  on  a  declaration  claiming  a 
total  loss. — Opinion  of  the  Judges,  p.  361. 

This  was  an  action  brought  in  the  Court  of  Common  Pleas,  upon 
a  policy  of  insurance,  on  the  freight  of  the  ship  Lard  Cochrane, 
upon  a  voyage  at  and  from  Pemambuco  to  Liverpool.  The  freight 
was  valued  at  2,0002.     The  plaintiff  was  the  owner  of  the  vessel. 

The  declaration  was  in  the  ordinary  form,  and  averred  a  total 
loss  of  the  ship  by  perils  of  the  seas,  a  total  loss  of  the  freight, 
and  an  abandonment  duly  made. 

The  defendant  pleaded,  first,  traversing  the  plaintiff's  interest; 
secondly,  denying  that  the  ship  was  lost  by  the  perils  of  the  sea,  in 
manner  and  form,  &c. ;  thirdly,  denying  that  the  freight  was  so 
lost ;  fourthly,  denying  that  the  loss  was  occasioned  by  the  perils 
insured  against;  and,  fifthly,  that  the  freight  was  abandoned. 
There  was  also  a  plea  of  set-off.    Issues  were  taken  on  all  these  pleas. 

Upon  the  trial  of  the  cause  before  Mr.  Justice  Erskine,  at 
Guildhall,  in  July,  1842,  a  verdict  was  found  by  consent  for  the 
plaintiff,  subject  to  a  special  case  for  the  opinion  of  the  Court, 
which  was  to  draw  all  inferences  that  might  be  drawn  by  a  jury, 
with  liberty  for  either  party  to  turn  that  case  into  a  special  verdict. 
The  ship  in  question,  being  at  Pemambuco,  received  goods  on 
board  on  freight  for  Liverpool,  in  the  month  of  June,  in  the  year 
of  our  Lord  1889.  The  amount  of  the  freight  was  2,200i.  Thus 
laden,  the  ship,  on  the  29th  of  June,  1889,  set  sail  on  the  voyage 
♦insured  against,  but  while  proceeding  out  of  the  harbour  of  Per-  [  '^w  ] 
nambuco  struck  on  a  rock  and  a  bank,  and  was  compelled  to  put 
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BKIC80V  back  to  Pemambnco  for  repairs.  There  being  no  dry  dock  at  that 
Chapm A9.  place,  nor  any  other  means  of  examining  the  ship,  to  ascertain  the 
natare  and  extent  of  the  injury,  except  by  heaving  down,  it 
became  necessary  to  take  oat  the  cargo,  and  heave  the  ship  down, 
in  order  to  make  that  examination.  This  was  done,  and  several 
surveys  were  made ;  and  finally,  the  master,  in  concarrence  with 
M*Calmont  &  Co.,  of  Pemambnco,  to  whom  on  leaving  England 
he  had  been  directed  to  apply  for  a  cargo,  proceeded  to  cause  the 
ship  to  be  repaired.  Pemambuco  is  a  place  very  inconvenient  and 
expensive  for  the  repairs  of  ships  ;  and  these  repairs,  which  it  was 
stated  were  necessary  in  order  to  make  the  ship  navigable  and 
capable  of  performing  the  homeward  voyage,  continued  from  the 
29th  June,  1839,  to  the  4tb  of  January,  1840,  and  amounted  to 
the  sum  of  7,132Z.  3«.  8^.  Though  due  means  were  taken  at 
Pemambuco  to  obtain  money  from  persons  on  loan,  by  bottomry 
and  otherwise,  none  could  be  obtained,  until  M'Calmont  &  Co. 
consented  to  advance  the  sum  of  7,132/.  3«.  Sd.  on  bottomry ; 
and  accordingly  the  master,  on  the  6th  January,  1840,  at  Per- 
nambuco,  executed  a  bottomry  bond  to  them,  pledging  the  ship, 
freight,  and  cargo  for  that  sum  and  bottomry  premium  at  twenty 
per  cent.  On  the  30th  December,  1839,  the  plaintiff  was  shown 
a  letter  from  M'Calmont  &  Co.,  to  their  agents  in  London, 
which  had  been  received  by  the  latter,  and  which  contained 
this  passage:  '' Pernambuco,  14th  November,  1839.  The  Lord 
Cochrane' s  repairs  are  likely  to  exceed  5,000/.,  with  commissions, 
discharging,  and  re-loading  cargo,  &c,  &c." 
[699]  The  plaintiff,  thereupon,  on  the  same   day,    gave  the  follow- 

ing notice  to  the  anderwriters  on  the  ship  and  on  the  freight: 
"London,  30th  December,  1839.  My  ship,  the  Lord  Cochrane,  being 
insured  as  follows:  Ship,  3,000/.,  with  the  Indemnity  Marine 
Insurance  Company;  700/.  with  the  Dundee  Marine  Insurance 
Company  ;  800/.  with  the  Dundee  Sea  Insurance  Company ;  freight, 
2,000/.,  with  the  Neptune  Marine  Insurance  Company,  and  having 
sustained  damage  since  she  sailed  with  her  cargo  from  Pemambuco, 
and  having  received  information  that  the  expenses  incurred  in 
relation  to  the  accident  will  exceed  the  value  of  the  ship  and 
freight,  and  that  the  amount  will  be  secured  by  bottomry,  and  that 
the  repairs  will  still  be  incomplete,  I  do  hereby  abandon  said  ship 
and  freight  to  the  said  respective  insurers,  according  to  their 
respective  rights  under  the  circumstances.  I  have  further  to 
acquaint  the  underwriters,  that  I  am  informed  that  a  bill  will  be 
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drawn  upon  me  for  the  amount,  which  will  exceed  6,000!.,  by  the      Bekbok 
payment  of  which  the  bottomry  premium  may  be  avoided,  and     chaphan. 
that  I  shall  not  accept  such  bill  on  my  own  account,  but  shall  be 
ready  to  pay  same  for  their  account,  upon  their  putting  me  in 
funds  for  that  purpose. 

"  For  Self  &  Co.— Thos.  Benson." 

The  plaintiff  did  not  interfere  in  any  way  afterwards  in  respect 
of  either  ship  or  freight,  nor  ever  personally  received  any  part 
thereof.  The  ship  having  received  the  cargo  again  on  board  (in 
respect  of  the  re-loading  of  which  certain  expenses  included  in  the 
7,182Z.  8s.  8d.  were  incurred),  sailed  again  from  Pernambuco  on  the 
6th  January,  1840,  and  arrived  with  the  whole  of  the  original 
cargo,  which  was  of  the  value  of  19,189!.,  on  *board,  at  Liverpool,  t  '^oo  ] 
on  the  19th  of  March,  1840.  Upon  the  arrival  of  the  ship,  pro- 
ceedings to  enforce  payment  were  taken  by  the  obligees  of  the 
bottomry  bond  in  the  Court  of  Admiralty;  under  the  order  of 
which  Court,  the  ship  was  sold  for  the  sum  of  1,675/.,  and  the 
freight  was  collected  from  the  consignees  of  the  goods,  and  the 
amount  of  both,  under  an  order  of  that  Court,  was  paid  to  the 
obligees.  Upon  making  up  the  accounts  of  the  disbursements  at 
Pernambuco,  according  to  the  practice  between  assured  and 
underwriters  in  London,  the  amount  of  the  proportion  of  the 
7,182Z.  8s.  8d,f  and  of  the  bottomry  premium,  to  be  borne  by  the 
freight,  was  settled  at  569Z.  lis.  9d. 

The  jurors  found  the  first,  second,  and  fifth  issues  for  the 
plaintiff ;  and  as  to  the  third  and  fourth  issues,  they  found  the 
facts;  and  further  found  that  in  respect  of  all  the  aforesaid 
premises,  the  plaintiff  and  the  several  other  parties  acted  bond 
fide :  and  that  the  plaintiff  acted  without  laches,  and  as  a  prudent 
owner  of  the  ship  and  freight,  if  un-insured,  would  act,  and  the 
questions  upon  the  facts  so  found  were  left  by  the  jury  to  the 
judgment  of  the  Court.  In  case  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover  for  a  total  loss,  the 
damages  were  fixed  at  2,395/. ;  but  if  entitled  to  recover  only  for  a 
partial  loss,  the  damages  were  to  be  only  569Z.  lis.  9d.  Upon  the 
facts  so  found  by  the  jury,  the  Court  of  Common  Pleas  gave 
judgment  for  the  plaintiff  for  a  total  loss  (i). 

The  special  case  was  then  turned  into  a  special  verdict,  *and  the      [  *70i  ] 
defendant  sued  out  a  writ  of  error  in  the  Exchequer  Chamber, 
and  made  a  general  assignment  of  errors. 

(1)  6  Man.  &  G.  792;  7  Scott,  625 ;  13  L.  J.  C.  P.  25. 
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Bknbon  The  Court  of  Exchequer  Chamber  ordered  a  general  reversal  of 

Chapman,  the  judgment  of  the  Court  of  Common  Pleas  on  the  third  and 
fourth  issues,  holding  that  the  adventure  was  not,  in  point  of  fact, 
abandoned,  and  that  as  it  was  not  found,  it  could  not  be  inferred 
that  a  prudent  owner,  if  uninsured,  would  not  have  repaired,  the 
underwriters  on  freight  were  not  liable  as  for  a  total  loss.  And  it 
was  also  held  that  the  Court  was  not  at  liberty  to  refer  to  the  find- 
ing of  the  jury  upon  another  issue — that  the  ship  was  wholly  lost 
— and  to  take  that  fact  as  found,  in  deciding  whether  the  freight 
was  wholly  lost,  and  lost  by  a  peril  insured  against  (j). 
The  present  writ  of  error  was  brought  against  this  judgment  (2). 

Sir  F.  Theiiger  and  Mr.  Peacock  {Mr.  Baratow  was  with  them) 
for  the  plaintiff  in  error. 

There  are  two  questions  in  this  case;  first,  was  there  a  total 
loss ;  or  secondly,  was  there  a  partial  loss,  by  the  perils  of  the  sea, 
of  this  freight  ?  If  either  of  these  questions  should  be  answered 
in  the  affirmative,  the  judgment  of  the  Court  of  Exchequer 
must  be  reversed ;  for  that  Court  pronounced  a  general  reversal 
of  the  judgment  of  the  Court  of  Common  Pleas,  and  discharged 
the  defendant  from  all  liability  whatever. 
[  702  ]  There  is  a  necessary  connection  between  the  character  of  owner 

of  the  vessel,  and  the  title  to  receive  freight.  The  interest  in  the 
freight  depends  on  the  ownership  of  the  vessel,  so  that,  if  from 
any  accident  arising  during  the  continuance  of  the  voyage,  the 
vessel  should  be  totally  lost,  the  title  to  freight,  which  is  an  acces- 
sary to  the  ownership  of  the  vessel,  would  become  likewise  lost. 
This  is  the  general  rule,  though  some  difficulty  may  arise  in  apply- 
ing it  to  a  case  where  there  has  only  been  a  constructive,  and  not 
an  actual  total  loss  of  the  vessel.  The  phrase  "  constructive  total 
loss  "  is  not  perhaps  without  objection,  but  it  is  now  well  under- 
stood, and  it  has  been  fully  elucidated  by  Lord  Abingeb,  in  his 
judgment  in  the  case  of  Roux  v.  Salvador  (8). 

The  first  question  to  be  considered  here  is  with  reference  to  the 
notice  of  abandonment.  If  the  vessel  is  in  point  of  fact  wholly 
lost  to  the  owner,  whether  through  an  actual  or  constructive  total 

(1)  5  0.  B.  330.  Mr.  Justice  Wightman,  Mr.  Justice 

(2)  The  following  Judges  were  Cresswell,  Mr.  Justice  Erie,  and  Mr. 
present  during  the    argument :    Mr.      Justice  Y.  Williams. 

Baron  Alderson,   Mr.  Justice  Patte-  (3)  43  R.  R  638  (1  Bing.  N.  C.  526; 

son,    Mr.     Justice     Coleridge,     Mr.      3  Bing.  N.  0.  266  ;  1  Scott,  491). 
Justice  Coltman,  Mr.  Justice  Maule, 
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loss,  the  underwriter  on  freight  is  liable  to  pay  without  notice  of  Bbnsom 
abandonment.  The  cases  of  McCarthy  v.  Abel  (i)  and  of  Sharp  v.  Chapman. 
Gladstone  (2)  do  not  impeach  this  general  principle,  although  under 
the  particular  circumstances  of  those  cases  the  owner  of  the  vessel 
was  held  not  entitled  to  recover  the  freight.  Then  comes  the 
important  decision  of  Case  v.  Davidson  (3),  which  settled  the  law, 
that  an  abandonment  to  the  underwriter  on  ship,  transfers  to  him 
the  title  to  the  freight.  There  the  vessel  in  specie  came  home  and 
earned  freight,  and  the  underwriter  on  *ship  having  accepted  the  [  *703  ] 
abandonment,  the  voyage  was  treated  as  having  been  performed 
for  his  benefit.  Had  he  not  accepted  the  abandonment,  the  voyage 
would  have  been  performed  for  the  benefit  of  the  owner.  This 
was  the  correct  principle,  and  it  makes  the  cases  respecting  a  con- 
tingent or  dubious  total  loss  consistent  with  those  of  an  absolute 
total  loss.  But  it  is  not  in  all  cases  that  this  notice  of  abandon- 
ment is  necessary ;  for  where  the  ship  has  been  so  much  injured 
by  the  perils  of  the  sea  as  not  to  be  repairable  at  all,  or  not  repair- 
able without  an  expense  exceeding  the  value  of  the  ship  when 
repaired,  the  assured  may  recover  as  for  a  total  loss,  without 
giving  any  notice  of  abandonment :  Cambridge  v.  Anderton  (4), 
Roux  V.  Salvador  (6),  AUen  v.  Sugrue  (6),  Young  v.  Turing  (7),  and 
Mellish  V.  Andrews  (s).  The  plaintiff  in  error  contends  that  here 
there  was  a  total  loss  in  fact,  and  consequently  no  necessity  for  a 
notice  of  abandonment. 

If  in  this  case  there  had  been  actual  total  loss,  it  is  clear  that 
there  would  not  have  been  any  necessity  to  abandon;  but  supposing 
the  necessity  to  have  existed  because  there  was  a  case  of  construc- 
tive and  not  of  actual  total  loss,  then  it  is  contended  that  notice  of 
abandonment  was  duly  given,  and  that  the  question  for  considera- 
tion relates  only  to  the  effect  of  that  notice.  It  must  be  contended 
on  the  other  side,  that  no  effect  favourable  to  the  owner  of  the 
vessel  followed  from  that  abandonment,  but  rather  that  it  has 
deprived  him  of  the  rights  to  which  he  would  otherwise  have  *been  [  '704  ] 
entitled ;  for  that  now  the  loss  must  be  considered  to  have  arisen, 
not  from  the  perils  of  the  sea,  but  from  the  abandonment,  and 
that  consequently  the  loss  was  the  act  of  the  plaintiff  himself.    An 

(1)  7  E.  B.  711  (6  East.  388).  (5)  43  R.  E.  638  (3  Bing.  N.  0.  266), 

(2)  8  R.  R,  683  (7  East,  24).  (6)  32  R.  R.  483  (8  B.  &  C.  561 ;  3 

(3)  17  B.  B.  280,  5  M.  &  S.  79;      Man.  &  By.  9). 

affirmed,  17  B.  B.  289  (2  Brod.  &  B.  (7)  58  B.  R  477  (2  Man.  &  G.  593 ; 

379  ;  5  Moo.  116).  2  Scott,  N.  B.  752). 

(4)  26  B.  B.  517  (2  B.  &  G.  691).  (8)  13  B.  B.  351  (15  Bast,  13), 
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r. 
Chapman. 


Benbon  endeavour  will  be  made  on  the  part  of  the  defendant  to  support 
this  argument  by  assimilating  this  case  to  that  of  McCarthy  v. 
Ahel  (1).  But  the  two  cases  do  not  resemble  each  other,  since  there 
the  rights  of  the  owner  were  by  a  voluntary  act,  an  act  not  com- 
pelled by  necessity,  transferred  to  the  underwriter,  who,  being  thus 
made  to  stand  in  the  situation  of  the  original  owner  of  the  vessel, 
was  entitled  to  receive  its  earnings  in  virtue  of  that  voluntary  act. 
Here  the  transfer  was  an  involuntary  act,  the  direct  consequence  of 
the  perils  insured  against.  [They  also  referred  to  Idle  v.  The 
Royal  Exchange  Assurance  Company  {2)  and  Gardner  v.  Salvador  {z).^ 

r  705 1  ^^  answer  to  this  claim,  it  will  be  said  that  here  the  ship  was 

in  part  repaired,  and  brought  home  the  cargo,  and  that  the 
assignees  of  the  bottomry  bond  receiving  the  freight  were  in  the 
same  situation  as  the  owner,  and  that  the  receipt  of  the  freight  by 
them  was  the  receipt  of  it  by  him.  To  raise  this  argument,  it 
must  be  contended  that  by  repairing  the  vessel,  the  owner  declared 
his  election  to  continue  the  voyage,  and  so  prevented  himself  from 
afterwards  claiming  as  for  a  total  loss.  It  may  be  admitted  that 
he  might  have  repaired  it,  though  satisfied  that  the. expense  of  the 
repairs  would  exceed  the  value  of  the  ship,  and  though  he  might 
thereby  have  disabled  himself  from  suing  the  underwriters  on 
freight.  Here  the  owner  has  not  brought  himself  within  any  such 
rule.  It  was  the  master  who  made  the  repairs ;  it  was  the  owner 
who  gave  the  notice  of  abandonment  as  soon  as  he  heard  of  them. 
The  act  of  the  master  was  at  once  repudiated  by  the  owner.  Under 
these  circumstances,  to  deprive  the  owner  of  his  rights,  because  of 
the  repairs  done  by  the  master,  would  be  to  lay  down  the  rule, 
that  under  all  circumstances,  and  for  all  purposes,  the  master  is 
the  authorized  agent  of  the  owner  alone,  and  can  absolutely  bind 
him  by  any  act  done  during  the  voyage.  There  is  no  rule  of  law 
to  that  effect.  The  case  of  Fleming  v.  Smith  (4)  does  not  proceed 
on  that  principle,  but  rather  on  its  opposite ;  *for  there  it  was  the 
act  of  the  owners  themselves,  who  recognized  and  adopted  the  acts 
of  the  master,  which  were  held  to  prevent  them  from  recovering 
against  the  underwriter.  No  master  can  bind  the  owners  except 
for  necessary  repairs ;  such  as  are  required  to  enable  the  vessel  to 
perform  the  voyage,  and  such  as  a  prudent  owner,  if  present,  would 
order  to  be  made :  Webster  v.  Seekanip{6),Cary  y   JVhite{ei).    These 

(1)  7  B.  B.  711  (5  East,  388).  (4)  73  E.  E.  139  (1  H.  L.  C.  613). 

(2)  21  E.  E.  538  (3  Moore,   115 ;    8  (5)  23  R  E.  307  (4  B.  &  Ad.  352). 
Taunt.  756).  (6)  1  Br.  P.  0.  284,  ed.    1784;   6 

(3)  42  R  E,  m  (1  Mop.  *  Bob.  116).  Br.  P.  C.  525,  ed.  1803. 
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and  other  cases  to  the  same  effect  are  all  collected  in  Abbott  on  Buxsok 
Shipping  (i).  No  prudent  owner  on  the  spot  would  have  ordered  chapman. 
repairs  which,  costing  7,000i.,  left  the  vessel  worth  only  8,000i.  or 
4,000i.  The  case  of  The  Alexander  before  Dr.  Lushington,  on  the 
9th  of  March,  1842  (2),  is  important  on  this  point ;  the  limits  of  the 
master's  authority  to  bind  the  owner  for  repairs  being  there  most 
clearly  defined.    *     *     * 

The  moment  that  a  total  loss  occurs,  the  master  ceases  to  be  the  [  707  ] 
agent  for  the  owner  alone,  for  the  relation  between  them  exists 
only  in  respect  of  the  voyage,  and  of  the  vessel  in  the  actual 
prosecution  of  the  voyage.  After  the  happening  of  the  event  which 
constitutes  the  total  loss,  the  captain  becomes  the  agent  for  all 
concerned.  Oreen  v.  The  Royal  Exchange  Company  (3),  and  The 
General  Interest  Insurance  Company  v.  Ruggles  (4),  in  which,  though 
the  circumstances  *of  the  case  do  not  apply  here,  the  principle  [*708] 
stated  is  very  clearly  applicable. 

The  master  here  might,  when  the  accident  happened,  have  sold 
the  vessel  for  the  benefit  of  all  concerned  :  if  so,  then  that  accident 
which,  in  the  exercise  of  a  sound  discretion,  compelled  him  for 
the  benefit  of  all  concerned  to  repair  the  ship,  may  be  described  as 
the  occasion  of  a  total  loss.  [They  cited  Read  v.  Bonham  (6),  Doyle 
V.  Dallas  (6),  Hunter  v.  Parker  (7),  and  Holdsworth  v.  Wise  (s).]  The  [  709  ] 
Court  of  Common  Pleas  here,  justly  considered,  that  if  the  master 
had  actually  sold  the  ship  at  the  time  of  the  damage,  no  doubt 
could  have  existed  as  to  the  owner's  right  to  recover  as  for  a  total 
loss.  If  so,  two  questions  arise;  first,  if  the  owner  had  been 
present  at  Pernambuco,  would  it  have  been  prudent  for  him  to 
repair  the  ship :  and,  secondly,  would  he  have  acted  prudently  in 
not  repairing  ?  These  two  questions,  answered  as  they  have  been 
by  the  jury,  establish  a  case  of  a  total  loss,  and  show  the  right  of 
the  plaintiff  to  recover.  The  judgment  of  the  Court  of  Exchequer 
Chamber,  therefore,  cannot  be  maintained,  but  that  of  the  Court 
of  Common  Pleas  must  be  restored.  And,  at  all  events,  should  the 
House  deem  the  judgment  of  the  Court  of  Exchequer  Chamber  to 
be  right,  in  disallowing  the  claim  for  a  total  loss,  the  judgment  of 
that  Court,  which  was  one  of  general  reversal  of  the  Court  below, 
must  itself  be  reversed,  and  the  claim  of  the  plaintiff  for  a  partial 

(1)  Sth  ed.  (by  Mr.  Serjt.  Shee)  135         (6)  23  E.  E.  587  (3  Brod.  &  B.  147). 
[14th  ed.  169,  170].  (6)  42  E.  E.  758  (1  Moo.  &  Eob.  48). 

(2)  6  Jur.  241.  (7)  66  E.  E.  723  (7  M.  &  W.  322). 

(3)  16  E.  E.  571  (6  Taunt.  68).  (8)  31  E.  E.  299  (1  Man.  &  Ey.  673 ; 

(4)  12  Wheaton's  Eep.  408,  413.  7  B.  &  G.  794). 
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BsNBON      loss,  which  can  be  recovered  under  a  declaration  for  a  total  loss  (i), 
Chapman,     must  be  established. 

[  710  ]  Sir  F.  Kelly  and  Mr.  Martin  (Mr.  Ogle  was  with  them)  for  the 

defendant  in  error  : 

The  judgment  of  the  Court  of  Exchequer  Chamber  is  right 
throughout.  There  has  not  been  any  loss  of  freight  in  this  case, 
for  the  freight  has  been  earned  and  paid.  It  has  been  in  substance 
paid  to  the  assignee  of  the  freight,  for  such  was  the  character  of 
the  obligee  of  the  bottomry  bond,  by  whom,  in  fact,  the  freight  was 
received,  and  who  must  be  taken  to  have  received  it  on  account  and 
for  the  benefit  of  the  owner. 

The  judgment  of  the  Court  of  Common  Pleas  proceeded  on  a 
misconception  of  fact.  It  was  there  assumed  that  an  actual  con- 
structive total  loss  had  taken  place  (2),  and  all  the  reasoning  of  the 
Court  went  on  that  assumption.  Now,  the  injudicious  expenditure 
of  money  on  repairs,  to  an  amount  which  exceeds  the  value  of  the 
vessel  after  those  repairs  have  been  completed,  does  not  constitute 
a  total  loss,  and  certainly  not  a  total  loss  occasioned  by  the  perils 
of  the  sea.  It  may  be  admitted  that  it  is  the  duty  of  the  master 
of  a  ship  in  a  foreign  port  to  have  repairs  done  so  as  to  enable  him 
to  complete  the  voyage  and  bring  home  the  goods  which  he  has 
received  on  freight.  That  argument  only  strengthens  the  case  for 
the  defendant  in  error.  For  such  a  purpose  the  master  is  the 
authorized  agent  of  the  shipowner ;  and  there  is  no  statement  in 
the  case  that  the  expenses  caused  by  these  repairs  were  not  lawfully 
due  from  the  owner  of  the  ship.  If  so,  and  if  the  master  secured 
the  payment  of  them  by  giving  a  bottomry  bond,  the  person  who 
received  the  freight  in  discharge  of  that  bond,  must  be  taken  to 
have  received  it  on  the  part  of  the  person  who  gave  the  bond ;  in 
other  words,  of  the  owner  of  the  vessel. 
[  711  ]  It   is  a  most  extraordinary  argument  to  put  forward   that  the 

master  is  the  agent,  not  for  the  owner,  but  for  the  underwriter.  Yet 
that  argument  has  been  used  here  with  a  view  to  show  that  there  was 
a  constructive  total  loss  in  the  case,  and  that  after  its  occurrence  the 
captain  was  no  longer  the  agent  of  the  owner  alone,  but  agent  for 
the  interests  of  all  concerned.  The  argument  cannot  be  supported 
in  law,  and,  in  fact,  the  captain  acted  as  the  agent  of  the  owner 
alone.      The  decision  of  the  Admiralty  Court  that  the  bottomry 

(1)  Park  on  Insurance,  600,  citing      Salk.  629,  1  Wms.  Saund.  312  e. 
Gardiner  v.  Croaadale,  2  Burr.    904,  (2)  6  Man.  &  G.  810. 

1  W.  BL  198;   White  v.  Bodinam,   2 
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bond  was  valid,  for  the  purpose  of  transferring  the  right  to  freight      Bkn-son 
from  the  owner  to  the  obUgee,  shows  that  the  master  was  the  agent     chapman. 
of  the  owner,  and  had  authority  to  pledge  the  owner's  credit. 

In  order  to  make  a  constructive  total  loss,  there  must  be  an 
election  to  make  it  so  at  the  time  and  spot  of  the  accident.  The 
election  having  been  once  made,  it  cannot  be  recalled.  Here  the 
election  was  made  by.  the  captain,  against  whom  fraud  is  not 
imputed,  who  was  the  agent  for  the  owner,  and  who  acted  as  such 
throughout.  The  captain  elected  to  repair  the  ship,  and  to  take 
the  benefit  that  thereby  might  accrue ;  and  he,  the  owner's  agent, 
having  so  elected,  the  owner  cannot  now  insist  upon  a  constructive 
total  loss  at  all.  It  is  most  essential  to  adhere  to  the  rule  that  the 
owner  of  a  vessel  is  not  by  himself  or  his  agents  to  take  the  chance 
of  repairing  a  vessel,  to  incur  thereby  an  enormous  expense,  and 
then,  when  the  chance  turns  out  unfavourable,  to  throw  the  whole 
loss  on  the  underwriters. 

There  was  here  no  abandonment  of  freight  at  all,  or  none  made 
in  time ;  Anderson  v.  The  Royal  Exchange  Insurance  Company  (i). 
The  title  to  the  freight  *was  clogged  with  a  lien,  created  by  the  act  of  [  *7i2  ] 
the  owner's  captain,  for  the  benefit  of  the  owner.  The  freight 
certainly  was  not  abandoned.  It  is  a  fallacy  to  speak  of  abandoning 
a  thing  to  a  man  for  his  benefit,  when,  by  a  previous  act  of  the 
person  affecting  to  make  the  abandonment,  no  benefit  can  arise  to 
the  abandonee.  Here  the  freight  could  not  possibly  be  of 
benefit  to  the  underwriter,  for  it  had  been  previously  assigned 
on  bottomry  for  advances  made  to  the  owner  of  the  ship. 
The  finding  of  the  jury  on  this  part  of  the  case  is  unin- 
telligible. Besides,  an  act  of  abandonment  does  not  transfer 
the  property  in  the  ship  and  freight,  but  merely  entitles  the 
insurer,  by  operation  of  law,  to  receive  credit  for  what  the  ship  and 
freight  will  produce ;  the  property  itself  does  not  pass.  The  Ship 
Registry  Acts  do  not  notice  such  a  transfer  of  property,  for  they 
contain  no  exception  dispensing  with  their  provisions  in  the  case  of 
a  transfer  in  the  property  of  the  ship  occasioned  by  operation  of 
law.  It  follows  therefore  that  that  part  of  the  special  verdict 
which  alleges  that  the  owner  of  the  ship  acted  bond  Jide,  and  as  a 
prudent  uninsured  owner  might  have  acted,  has  no  bearing  on  this 
case,  while  it  is  a  very  strong  circumstance  in  the  defendant's  favour 
that  the  special  verdict  nowhere  states  that  a  prudent  owner,  had 
he  been  on  the  spot  at  the  time,  would  not  have  begun  to  make 

(1)  8  B.  R.  589  (7  East,  38). 
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Bknson  these  repairs  with  the  view  of  rendering  the  ship  competent  to 
Chapman,  complete  the  voyage,  and  to  bring  home  the  cargo.  As  this 
House  can  only  proceed  on  what  is  actually  stated  in  the  special 
verdict,  it  must  be  taken  that  a  prudent  owner  would  have  made 
these  repairs ;  and  if  so,  then  the  act  of  election  is  complete,  and 
the  plaintiff  cannot  be  allowed  afterwards  to  recal  it. 
f  713  ]  This  case  is  distinguishable  from  that  of  Holdsicorth  v.  Wise  (i), 

on  which  the  judgment  of  the  Court  of  Common  Pleas  was 
principally  vested.  It  may  be  admitted  as  a  general  proposition, 
that  where  the  damage  arises  from  the  perils  of  the  sea,  and  where 
the  ship  cannot  be  put  into  a  state  of  repair  necessary  for  the 
pursuing  of  the  voyage,  except  at  an  expense  greater  than  the  value 
of  the  ship  when  repaired,  the  master  is  not  bound  to  incur  that 
expense ;  but  then  there  must  be  an  abandonment,  and  that  must 
be  made  by  the  owner,  or  his  authorized  agent  at  the  time.  He 
cannot  exercise  his  discretion  as  to  repairing,  then  bring  the 
ship  home,  and  earn  freight,  and  yet  claim  for  a  total  loss.  If 
therefore,  as  in  this  case,  repairs  are  executed  by  the  authority  of 
the  master,  and  the  ship  brings  home  the  original  cargo,  and 
freight  is  actually  received  thereon,  it  is  impossible  to  contend 
that  in  such  a  case  the  underwriter  on  freight  can  be  liable  to  the 
assured.  McCarthy  v.  Ahel  (2)  establishes  the  contrary  of  such 
a  proposition. 

One  of  the  tests  applicable  to  this  case,  to  show  that  the  freight 
received  under  the  bottomry  bond  has  been  received  by  the  order 
and  for  the  account  of  the  owner,  is  to  be  found  in  the  situation  of 
the  underwriter  on  the  ship.  Suppose  he  had  had  an  agent  on  the 
spot  competent  to  act  for  him,  and  that  the  master  had  made  a 
valid  abandonment,  that  the  underwriter's  agent  had  accepted  it, 
and  had  taken  to  the  ship,  and  ordered  the  repairs,  and  brought 
home  the  goods.  It  is  clear  that  he  would  be  entitled  to  the  freight. 
[  *7H  ]  But  how  could  he  get  it  ?  He  could  only  sue  for  the  freight  *in 
the  name  of  the  person  with  whom  the  contract  for  the  freight  was 
made,  and  he  must  therefore  use  the  name  of  the  owner  of  the  ship, 
and  would  be  liable  to  all  the  equities  that  might  be  set  up  in 
answer  to  the  claim  if  made  by  the  owner  himself.  This  shows 
that  the  receipt  of  the  freight  by  the  assignee  of  the  owner  is  a 
receipt  of  it  by  the  owner  himself,  and  the  freight  here  has  been 
received  in  that  manner. 

(1)  31  R.  \\.  299  (1  Man.  &  By.  673 ;  (2)  7  K.  E.  711  (5  East,  388). 

7  B.  &  C.  794). 
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Whenever  the  freight  has  been  received,  no  matter  under  what      Brnson 
circumstances,  the  underwriter  on  freight  is  exempted  from  liability,     chapman. 
[They  referred  to  Everth  y.  Smith  (i),  Falkner  y.  Ritchie  (2),  Idle  v. 
The  Royal  Exchange  (3)  and  The  Gratitudine  (4)]. 

Now  as  to  the  question  of  the  cause  of  the  loss  of  ♦the  freight :  [  *'^^^  ] 
suppose,  which  is  however  denied,  that  there  has  been  a  loss  of  freight, 
still,  unless  that  loss  has  been  caused  by  the  perils  insured  against, 
no  liability  has  been  incurred  by  the  underwriter.  The  owner  here 
did  not  receive  the  freight.  Why  ?  Because  it  had  been  previously 
received  by  the  obligee  of  the  bottomry  bond,  through  the  act  of  the 
authorized  agent  of  the  shipowner.  The  owner  would  have  received 
the  freight,  if  the  master  had  not  pledged  it  at  Pernambuco.  It 
cannot  therefore  be  said  that  the  freight  was  lost  by  the  perils  of 
the  sea,  although  it  may  be  true  that  the  act  of  the  shipowner's 
agent  never  would  have  taken  place  had  not  those  perils  occurred. 
M*CarthyY.  Abel  (5)  shows  that  under  such  circumstances  the  loss  was 
not  occasioned  by  the  perils  insured  against,  and,  therefore,  could  not 
be  recovered.     That  case  is  decisive  of  the  present.     *     *     * 

Then  as  to  the  question  whether  a  partial  loss  can  be  recovered  [  7i6  ] 
under  this  declaration.  In  the  first  place,  the  defendant  denies 
that  there  has  been  any  loss  of  freight  whatever,  for  the  whole  has 
been  earned  and  received,  but  at  least  there  was  not  loss  occasioned 
by  the  perils  insured  against ;  and,  in  the  next,  he  contends  that, 
for  the  plaintiff  to  recover  on  this  declaration,  the  loss  on  the  freight 
must  be  total.  The  finding  of  the  jury  merely  assumes  a  partial 
loss,  but  that  finding  is  not  binding  on  the  Court. 

Mr.  Peacock,  in  reply : 

First,  as  to  the  denial  that  there  has  been  any  total  loss  of  freight, 
or  any  loss  by  the  perils  insured  against.  The  circumstances  under 
which  the  plaintiff  was  deprived  of  the  right  to  receive  the  freight 
constituted  a  total  loss  of  freight.  Assuming  that  the  bottomry 
bond  was  a  debt  which  the  owner  was  bound  to  pay,  then  it  is  clear 
that  that  debt  was  occasioned  by  the  perils  of  the  sea,  and  by  the 
enforcement  of  the  debt  so  occasioned,  the  assured,  in  fact,  received 
no  freight.  The  observation  of  Lord  Chief  Justice  Dallas,  in  Idle 
v.  2^he  Royal  Exchange  (6),  applies  here,  and  a  debt  so  occasioned 
and  so  operating,  must  be  considered  as  a  loss  by  the  perils  of  the 

(1)  15  B.  E.  246  (2  M.  &  S.  278).  (4)  3  Bob.  Adm.  Rep.  240. 

(2)  15  E.  R  253  (2  M.  &  S.  290).  (5)  7  R.  R.  711  (5  East,  388). 

(3>  21  R.  R.  538  (3  Moore,  115;  8  (6)  21  R.  R.  538  (3  Moore,  115,  8 

Taunt.  755).  Taunt.  755). 


558  1849.    H.  L.    2  H.  L.  C.  716—718.  [B.B. 

BKK80K      sea.     Secondly,  as  to  the  agency,  the  cases  of  Buxton  v.  Sneeii), 
Chapmak.     Milles  *v.  Fletcher  (2),  The  Gratitiidine(z),  and  Fleming  v.  Smith  (4), 

[  *717  ]  show  many  instances  in  which  the  master  ceases  to  be  the  sole 
agent  for  the  owners,  and  becomes  a  person  acting  for  all  concerned. 
The  case  of  I'he  Constantia  (5),  which  was  three  different  times  ander 
the  consideration  of  the  Court,  establishes  the  same  principle.  The 
owner  is  not  personally  liable  on  a  bottomry  bond,  Johtisan  v. 
Shepper  (6) ;  bat  the  bond  is  to  be  enforced  against  the  ship  and  the 
freight,  and,  in  case  of  necessity,  the  cargo. 

Then  as  to  the  omission  in  the  special  verdict  of  a  finding  that  if 
the  owner  had  been  on  the  spot  he  woald  not  have  ordered  these 
repairs.  No  such  finding  could  have  been  made,  for,  under  the 
circumstances  stated  here,  it  is  clear  that  a  prudent  and  an  honest 
owner  would  have  begun  these  repairs  with  the  purpose  of  com- 
pleting the  voyage,  and  so  preventing  a  loss  to  any  one.  At  that 
time  it  was  impossible  to  know  that  the  expense  of  the  repairs 
would  exceed  the  value  of  the  ship.  The  cases  of  Young  v.  Turing  (7), 
and  Ii-ving  v.  Manning  (8),  establish  the  principle  that  a  master, 
acting  bond-Jide  in  making  such  repairs  does  not  thereby  preclude 
the  owner  from  afterwards  abandoning.  The  owner  has  the  right 
to  do  so,  as  soon  as  he  knows  the  real  circumstances  of  the  case ; 
and  here  he  did  abandon  on  the  very  day  on  which  the  information 
reached  him  through  M'Calmont's  letter.  At  the  time  that  he  gave 
notice  of  abandonment  the  repairs  were  not  completed.    Finally,  it 

[  ^718  ]  is  clear  that  the  ^plaintiff  is  entitled  to  recover  something,  for  at 
all  events  there  has  been  a  partial  loss ;  but  it  is  submitted  that 
the  circumstances  of  this  case  show  the  loss  to  have  been  a  total 
loss,  and  that  the  plaintiff  in  error  is  entitled  to  judgment  for  his 
whole  demand. 

Lord  Brougham: 

I  propose  that  the  following  questions  shall  be  put  to  the  Judges: 
First,  ''Whether  on  the  facts  stated  in  the  special  verdict,  the 
plaintiff  is  entitled  to  recover  as  for  a  total  loss  of  the  freight  ?  " 
Secondly,  '*  Whether,  upon  the  pleadings  and  the  facts  stated  in  the 
special  verdict,  the  plaintiff  is  entitled  to  recover  for  a  partial  loss 
of  the  freight?"  and,  thirdly,  "Whether  the  findings  of  the  jury 

(1)  1  Ves.  155.  ington,  404. 

(2)  Doug.  231.  (6)  1  Salk.  35. 

(3)  3  Rob.  Adm.  Bep.  240.  (7)  58  R.  R  477  (2  Man.  &  G.  693). 

(4)  73  R.  R.  139  (I  H.  L.  C.  513).  (8)  73  R.  R  73  (I  H.  L.  C.  287). 

(5)  2  Hob.  Adm.  Cases,  temp.  Lush- 
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do  not  entitle  the  plaintiff  to  a  verdict  for  569Z.  as  for  a  partial      Benson 
loss?"    It  may,  in  the  result,  be  the  opinion  of  the  Judges  that     chapman. 
either  there  has  been  a  total  loss,  or  none  at  all ;  but  it  is  much 
better  that  both  the  questions  as  to  total  and  as  to  partial  loss 
should  be  considered  by  the  Judges. 

The  Judges  requested  time  to  consider  their  answers,  and  time 
was  given  accordingly. 

Mr.  Babon  Alderson  delivered  the  opinions  of  the  Judges :  1849. 

July  9. 

The  first  question  put  by  your  Lordships  to  the  Judges  is,        

"  Whether,  upon  the  facts  stated  in  the  special  verdict,  the  plaintiff 
was  entitled  to  recover  as  for  a  total  loss  of  the  freight? " 

We  are  all  of  opinion  that  he  was  not. 

The  special  verdict  states  that  the  ship,  with  a  cargo  on  board, 
left  Pernambuco,  on  the  voyage  to  Liverpool,  on  the  29th  June, 
1839 ;  and  in  proceeding  out  of  the  harbour  struck  on  a  rock,  and 
was  obliged  to  put  back  to  be  repaired;  that  the  master,  after 
several  surveys,  *and  with  the  concurrence  of  the  persons  to  whom  [  *719  ] 
he  had  been  addressed  by  the  plaintiff  to  procure  a  cargo,  pro- 
ceeded to  effect  the  repairs,  which  continued  from  the  29th  June  to 
the  4th  January  following ;  that  the  expenses  of  them  amounted  to 
the  sum  of  7,182/.  88.  8eZ.,  much  exceeding  the  value  of  the  ship  and 
freight,  which  sum,  the  master  not  being  able  to  procure  it  in  any 
other  manner,  was  compelled  to  borrow  on  bottomry,  and  executed 
a  bottomry  bond,  charging  the  ship,  freight,  and  cargo ;  that  the 
cargo  had  been  necessarily  taken  out  during  the  repairs,  but  was 
re-shipped ;  the  ship  sailed  on  the  6th  of  January,  1840,  and  arrived 
with  the  cargo  at  Liverpool;  and  that  the  obligees  of  the  bond 
received  the  freight,  under  a  decree  of  the  Court  of  Admiralty. 

The  freight  therefore  having  been  earned,  it  is  plain  that  the 
plaintiff  cannot  recover  for  a  total  loss  of  that  freight,  unless  he 
can  repudiate  all  that  was  done  by  the  master,  and  treat  the 
ship  and  freight  as  wholly  lost  at  Pernambuco  on  the  29th  of 
June. 

The  special  verdict  does  not  state  when  the  plaintiff  was  first 
informed  of  the  accident  to  the  ship.  The  only  information  to  the 
plaintiff  which  it  notices  is  that  conveyed  by  a  letter  from  Pernam- 
buco, dated  the  14th  of  November,  1889,  which  was  received  on  the 
80th  of  December  in  that  year,  and  contains  this  passage :  ''  The 
Lord  CocArane's  expenses  are  likelytoexceod5,000{.,  with  commission, 
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Bevsov      discharging  and  re-loading  cargo,  &e."    On  the  same  day  the 

Chapman,     plaintiff  gave  notice  of  abandonment  of  the  ship  and  freight  to 

the  respective  underwriters  on  each,  and  did  not  interfere  in  any 

way  afterwards  in  respect  of  either  ship  or  freight 

It  is  undoubtedly  a  rule  that  the  facts  are  to  be  taken  as  stated 

[  *720  J       in  a  special  verdict,  and  that  inferences  *of  fact  are  not  to  be  drawn 

by  the  Court ;  but  it  is  material  to  observe,  that  this  special  verdict 

does  not  state  that  the  plaintiff  abandoned  when  he  first  heard  of 

the  accident,  or  even  when  he  first  knew  that  the  ship  was  under 

repair,  nor  that,  in  common  prudence,  he  would  not,  if  he  had 

himself  been  at  Pemambuco  and  uninsured,  have  done  precisely 

what  the  master  did. 

The  duty  of  the  master  in  case  of  damage  to  the  ship  is  to  do  all 
that  can  be  done  towards  bringing  the  adventure  to  a  successful 
termination ;  to  repair  the  ship,  if  there  be  a  reasonable  prospect  of 
doing  so  at  an  expense  not  ruinous;  and  to  bring  home  the  cai^o, 
and  earn  the  freight,  if  possible. 

In  the  absence  of  any  finding  to  the  contrary,  we  must  assume 
that  this  duty  was  properly  performed ;  and  it  may  well  have  been 
80,  for  consistently  with  all  the  facts  found  in  the  special  verdict, 
the  expenses  in  the  course  of  repairing  may  have  been  discovered 
to  be  much  greater  than  was  at  first  contemplated,  without  any 
fault  in  the  master  or  those  under  whose  advice  he  acted.  Subse- 
quent events  may  sliow  that  he  acted  erroneously,  but  we  think  it 
impossible  to  say  that  he  acted  beyond  the  scope  of  his  authority,  or 
that  the  plaintiff  is  entitled  to  treat  him  as  being  no  longer  his 
agent  as  soon  as  he  commenced  the  repairs,  and  to  consider  the 
ship  as  a  new  ship,  or  the  adventure  in  the  voyage  home  as  a  new 
adventure,  as  he  might  have  done  if  the  master  had,  as  perhaps  the 
facts  might  have  justified  him  in  doing,  abandoned  the  adventure, 
and  sold  the  ship.  The  election  to  repair  was  made,  and  the  repairs 
commenced  in  July,  1839,  and  the  facts  found  by  the  special  verdict 
are  not  sufficient  to  show  that  the  master  in  making  that  election 
[  *72l  ]  acted  beyond  *the  scope  of  his  authority ;  for  he  certainly  had 
authority  to  act  as  a  prudent  uninsured  owner  would  have  done, 
and  it  is  not  found  that  an  owner  so  situated  would  have  acted 
differently.  Under  these  circumstances  the  plaintiff  was,  we  think, 
bound  by  that  election  of  the  master,  and  could  not  in  the  month 
of  December  following,  when  he  heard  of  the  great  amount  of  the 
expenses,  get  rid  of  that  election,  and  put  himself  in  the  same 
situation  as  if  no  repairs  had  been  done.     The  abandonment  can 
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have  no  effect  under  such  circumstances.     If  the  loss,  being  a  loss       Benson 
by  damage  to  the  ship,  was  total  in  the  first  instance,  no  abandon-     chapman. 
ment  was  necessary ;  if  it  was  not,  abandonment  could  not,  even  at 
the  first,  make  it  so ;  much  less,  after  the  plaintiff,  by  his  agent,  had 
elected  to  repair,  and  after  the  repairs  had  been  nearly  completed. 

In  cases  of  capture  or  detention,  where  the  loss  is  apparently 
total,  abandonment  to  the  underwriters  on  freight  may  be  very 
important ;  but  even  in  such  cases,  if  the  ship  is  retaken  or  released, 
and  freight  earned  before  action  brought,  the  owner  cannot  recover 
on  the  policy  on  freight ;  nor  indeed  is  there  any  instance  to  be 
found  in  which  an  action  for  a  total  loss  of  freight  has  been  held  to 
be  maintainable  where  the  freight  has  been  actually  earned. 

We  have  no  doubt  that  the  receipt  of  the  freight  by  the  obligee  of 
the  bond  was,  in  law,  a  receipt  by  the  plaintiff,  having  already 
expressed  our  opinion  that  he  was  bound  by  the  election  of  the 
master  to  repair,  and  of  course  bound  by  the  bottomry  bond  which 
became  necessary  to  be  given  to  effect  the  repairs;  and  even  if  it 
had  not  been  a  receipt  by  the  plaintiff,  still  he  would  not  have  been 
prevented  from  receiving  the  freight  by  the  perils  insured  against, 
but  by  his  own  act  in  pledging  *the  freight  by  the  bottomry  bond,  f  *722  ] 
and  he  might  have  obtained  the  freight  if  he  had  chosen  to  pay  off 
that  bond.  The  freight  was  not  actually  lost  by  the  perils  insured 
against,  for  it  was  in  point  of  fact  actually  earned ;  nor  can  it  be 
said  to  be  lost  to  the  plaintiff  by  those  perils ;  but  if  lost  to  him  at 
all,  it  has  been  lost  by  his  own  acts  and  omissions. 

We  say  nothing  as  to  the  finding  of  the  jury  on  the  issue  as  to 
the  total  loss  of  the  ship,  because  your  Lordships'  question  is 
confined  to  the  effect  of  the  special  verdict,  which  is  found  only  on 
the  third  and  fourth  issues,  and  cannot  be  altered  or  construed  by 
the  findings  on  the  other  issues. 

To  the  second  question  put  by  your  Lordships,  "  Whether,  upon 
the  pleadings  and  the  facts  stated  in  the  special  verdict,  the  plaintiff 
was  entitled  to  recover  for  a  partial  loss?"  we  answer  in  the 
negative.  The  pleadings  indeed  present  no  obstacle,  for  if  a  partial 
loss  of  freight  can  be  recovered  at  all,  we  know  no  reason  why  it 
may  not  be  recovered  on  a  declaration  claiming  a  total  loss,  as  is 
constantly  the  case  in  actions  on  policies  on  the  ship ;  but  here  if 
any  freight  was  earned,  the  whole  freight  was  earned ;  and  we  have 
already  expressed  our  opinion  that  freight  was  earned.  The  whole 
original  cargo  was  re-shipped  and  brought  home. 

To  the  third  question  put  by  your  Lordships  we  answer,  that  the 
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Benbon  findings  of  the  jury  do  not  entitle  the  plaintiff  to  a  verdict  for  569L, 
Chapman,  or  for  a  partial  loss.  We  have  already  expressed  our  opinion  that 
the  facts  stated  in  the  special  verdict  do  not  entitle  the  plaintiff  to 
recover  for  a  partial  loss,  and  the  findings  on  the  other  issues  do 
not  in  any  respect  touch  this  question.  As  to  the  sum  of  5692., 
[  •723  ]  which  is  alleged  to  be  the  proportion  *of  the  expenses  at  Pemam- 
buco  which  the  freight  ought  to  bear,  a  question  might  have  arisen 
if  the  underwriters  on  freight  had  accepted  the  abandonment,  and 
paid  the  total  loss  claimed ;  for  then,  the  freight  having  afterwards 
been  received,  if  the  underwriters  had  claimed  it  as  money  had  and 
received  to  their  use,  and  could  have  supported  that  claim,  an 
attempt  might  have  been  made  to  deduct  the  569Z.  as  salvage  of  the 
freight ;  but  no  such  question  arises  in  this  action,  in  which  the 
sum  insured  is  claimed  as  lost  freight,  not  as  money  paid  by  way 
of  average  or  salvage,  or  in  any  other  manner  than  as  by  loss  of 
freight.  The  underwriters  upon  this  policy  engage  only  that 
freight  shall  be  earned,  and  it  has  been  earned.  At  all  events,  if 
by  the  terms  of  the  policy  any  other  contract  can  be  considered  to 
be  entered  into,  the  declaration  in  this  case  is  not  adapted  to  such 
contract,  or  to  anything  but  loss  of  freight 

1849.        Lord  Brougham  : 

July  27. 

—  In  this  case  the  learned  Judges  have  given  a  unanimous  opinion ; 

and  I  entertain  no  doubt  upon  the  question.  Indeed,  my  noble  and 
learned  friend  and  I  held  the  same  opinion  during  the  argument : 
I  therefore  move  your  Lordships  that  judgment  should  be  given  for 
the  defendant  in  error. 

Lord  Campbell  : 

I  think  this  case  does  not  admit  of  any  reasonable  doubt.  There 
is  here  neither  a  partial  nor  a  total  loss  of  freight,  because  the 
goods,  the  freight  of  which  was  insured,  were  loaded  at  the  port  of 
[  *724  ]  outfit,  and  were  *delivered  at  the  port  of  destination,  and  the  freight 
was  paid.  To  be  sure,  it  was  not  received  by  the  owner  of  the  ship, 
but  it  was  received  under  his  authority,  and  unless  you  are  altogether 
to  discard  what  the  master  had  done,  or  to  suppose  that  he  had 
acted  fraudulently  or  without  authority,  there  can  be  no  doubt  that 
the  judgment  should  be  for  the  defendant  in  error.  Therefore  I 
entirely  concur  in  the  motion  of  my  noble  and  learned  friend. 

Judgment  for  the  defendant  in  error ^  with  costs  {\). 

(1)  In  connexion  with  this  case  see      754  (1  Ex.  537)  [affd.  «.  n.  Benson  v. 
that  of  Duncan  v.  BenBon,  74  B.  B.      Duncan,  77  R.  B,  776  (3  Ex.  644)], 
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EOWLEY  V.  ADAMS. 

ET  ±    CONTRI. 
(2  H.  L.  0.  725—777.) 

In  1825  Henry  Wyatt  and  his  son  Henry  E.,  who  had  previously  carried 
on  business  as  brewers,  admitted  another  son,  George,  into  partnership. 
By  the  partnership  deed,  it  was  agreed  that  the  plant,  &c.,  which  was  stated 
to  have  been  valued  at  63,000/.,  exclusive  of  the  stock  and  debts,  should  be 
the  capital,  to  a  moiety  of  which  the  father  was  to  be  entitled.  His  surplus 
monies  in  the  business  were  stated  to  amount  to  48,915/.,  on  which  he  was 
to  receive  interest.  He  died  in  July,  1826,  having,  by  his  will,  given  his 
surplus  capital  to  his  executors,  in  trust  to  invest  the  same  in  Government 
or  other  security,  and  pay  the  income  to  his  wife,  and  after  her  death  to  set 
apart  two  legacies  of  12,000/.  each  for  his  two  daughters  and  their  children ; 
he  gave  his  interest  in  the  business  and  the  stipulated  ordinary  capital  to 
his  sons  George  and  William,  who  was  a  minor,  and  he  directed  his 
executors  to  carry  on  the  business,  in  conjunction  with  his  sons,  for 
the  time  being  of  full  age  on  behalf  of  his  son  William  imtil  William 
attained  twenty-one,  and  he  empowered  them  to  sell  his  share  in  the 
brewery  during  his  minority.  He  charged  his  freehold  and  other  pro- 
perty with  the  payment  of  his  surplus  capital,  and  directed  mortgages  of 
his  real  estate  for  securing  the  legacies.  The  will  was  not  proved  till 
December,  1827,  the  executors  having  in  the  meantime  left  the  surviving 
partners  in  the  undisturbed  possession  of  the  partnership  property ;  and 
the  business,  although  they  did  not  take  any  active  part  in  it,  was  carried 
on  with  their  concurrence.  Disputes  having  arisen  between  the  surviving 
partners,  the  adult  legatees  filed  a  bill  in  1827  for  administration,  which, 
through  the  interference  of  the  executors,  was  abandoned. 

In  1828  the  executors  joined  in  deeds  whereby  the  partnership  was  dis- 
solved, and  Henry  E.  assigned  his  interest  to  George,  in  consideration  of 
20,000/.,  and  the  executors  released  Henry  E.  from  all  claims  in  respect  of 
any  surplus  capital.  The  business,  which  was  afterwards  sold  with  the 
sanction  of  the  Court,  was  found  to  be  insolvent,  and  the  partnership  pro- 
perty turned  out  to  be  wholly  unproductive  to  the  testator's  estate.  The 
executors  then  filed  a  bill  for  administration  of  the  estate ;  and  in  January, 
1831,  a  bill  was  filed  by  the  children  of  the  testator's  two  daughters,  seeking 
to  charge  the  executors  with  wilful  default  in  not  having  obtained  payment 
of  the  legacies  out  of  the  surplus  capital. 

By  several  decretal  orders,  made  in  both  causes,  accounts  were  directed 
to  be  taken  as  to  the  accuracy  of  the  recitals  in  the  partnership  deed,  the 
value  of  the  plant,  and  the  surplus  money  due  to  the  testator  at  his  death ; 
and  accounts  were  directed  to  be  taken  of  the  partnership  dealings  and 
transactions ;  and  if  the  Master  should  find  that  he  was  unable  to  take 
such  accounts,  by  reason  of  the  non-production  of  books  of  account,  he  was 
to  state  the  circumstances.    The  Master,  having  reported  that  he  could  not 

circumstances,  and  denying  the  autho- 
rity of  the  master,  and  alleging  that 
as  soon  as  defendant  had  notice  of  the 
repairs,  and  of  the  fact  that  the  costs 
of  them  exceeded  the  value  of  the 
ship  and  freight,  he  abandoned  the 
ship  and  freight,  was  held  bad  on 
general  demurrer. 


where  an  owner  of  goods,  who  had 
been  obliged  to  contribute  towards  the 
payment  of  the  bottomry  bond,  and  of 
the  costs  of  the  suit  instituted  in  the 
Court  of  Admiralty  by  the  obligee  of 
that  bond,  was  held  entitled  to  main- 
tain an  action  against  the  owner  of  the 
ship  on  an  implied  promise  to  indem- 
nify.   A  plea,  setting  forth  the  special 
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BowLRT  take  the  accounts  for  non-production  of  books,  he  was,  by  another  order, 

^-  directed  further  to  inquire  by  whom  the  partnership  property  was  possessed 

Adams.  ^^  ^^  death  of  the  testator,  and  how  disposed  of,  and  whether  the  executors, 

with  due  diligence,  and  without  their  wilful  default,  might  have  possessed 
themselves,  out  of  the  partnership  property,  of  sufficient  to  pay  the  two 
legacies  of  12,000/.  The  Master  again  reported  that  he  was  unable  to  take 
the  accounts,  by  reason  of  the  non-production  of  the  books ;  he  found,  how- 
ever, on  the  evidence  before  him,  large  sums  to  have  been  due  to  the  testator 
at  his  death,  and  large  partnership  assets,  and  that  the  executors  might,  with 
due  diligence,  and  without  their  wilful  default,  have  possessed  themselves 
out  of  the  partnership  property,  of  a  sufficient  sum  to  pay  the  two  legacies. 
The  Court,  upon  exceptions,  negatived  the  finding  of  wilful  default : 

Held,  by  the  House  of  Lords,  that  there  was  no  just  ground  of  appeal 
against  the  order  directing  further  inquiries  as  to  sufficiency  of  assets,  and 
wilful  default  of  the  executors. 

If  an  order  directing  inquiries  be  deemed  unnecessary,  the  party  objecting 
shoidd  promptly  apply  to  the  Court  to  discharge  it ;  as  a  Court  of  Appeal  would 
not  listen  to  objections  taken  after  the  delay  and  expense  of  the  inquiries  were 
incurred ;  and  if  it  did,  it  would  reject  the  information  so  obtained  (tn/ra,  38d). 

Held  also  by  their  Lordships — affirming  the  order  of  the  Court  below  upon 
the  exceptions — That  the  Master's  findings  of  the  sufficiency  of  assets,  and 
wilful  default,  were  displaced  by  his  former  findings— confirmed  by  the 
Court — of  the  impossibility  of  ascertaining  the  testator's  surplus  capital ; 
That  there  was  no  reason  for  thinking  that  the  surplus  capital  could,  if  at 
all,  have  been  realized,  without  putting  an  end  to  the  business,  which  the 
executors  could  not  do  without  breach  of  their  duty;  That  though  the 
executors  had  not  properly  performed  their  duty,  still,  as  it  had  not  been 
satisfactorily  made  out  that  there  ever  were  partnership  assets,  out  of  which, 
the  legacies  could  have  been  recovered  or  secured,  the  executors  ought  not 
to  be  charged  with  wilful  defaidt. 

Executors  are  not  chargeable  with  the  value  of  their  testator's  property, 
as  stated  by  himself  and  others  in  deeds  to  which  the  executors  are  not 
parties  {infra,  p.  387). 

These  appeals  were  brought  against  orders  made  in  saits,  the 
object  of  which  was  to  obtain  payment  of  two  legacies  of  12,000Z. 
each,  which  were  bequeathed  by  Mr.  Henry  Wyatt,  the  testator  in 
[  •727  ]  the  causes,  in  *trust  for  the  benefit  of  his  daughters  and  three 
children.  It  was  alleged  by  the  appellants  in  the  first  appeal,  the 
children  of  the  daughters,  that  the  testator's  personal  assets  were, 
at  his  death,  amply  sufficient  for  payment  of  the  legacies,  but  were 
afterwards  wasted  and  lost;  and  they  charged  that  the  loss  was 
occasioned  by  the  neglect  and  default  of  Adams  and  Marks,  the 
respondents  in  that  appeal,  who  were  the  executors  of  the  testator, 
and  that  they,  therefore,  became  personally  liable  to  make  good  the 
amount  of  the  two  legacies,  with  interest. 

In  April,  1817,  Mr.  Henry  Wyatt,  who  had  for  some  years  pre- 
viously carried  on  an  extensive  business  as  an  ale  brewer  upon 
freehold  and  leasehold  premises  belonging  to  himself  in  Portpool 
Lane,  took  his  eldest  son  Henry  Earley  Wyatt  into  partnership. 
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Upon  that  occasion  Mr.  H.  Wyatt's  capital  embarked  in  the  business  Rowlet 
— exclusive  of  the  debts  due  to  him  in  respect  thereof,  and  also  adams. 
exclusive  of  the  value  of  the  stock  of  malt,  hops  and  ale  belonging 
thereto — was  estimated  by  him  at  24,000Z.,  which  sum  had  been 
from  time  to  time  expended  upon,  and  was  then  represented  by, 
the  plant,  stock  in  trade,  utensils  and  effects  employed  in  the 
business,  other  than  the  debts  and  stock  excepted  from  the 
estimate.  By  the  articles  of  partnership — founded  on  the  estimate 
— one-fourth  part  of  the  plant,  <&c.,  equal  to  6,000Z.,  was  given  to 
H.  E.  Wyatt,  and  he  was  to  have  one-fourth  of  the  profits,  subject 
to  the  payment  thereout  of  interest,  at  the  rate  of  52.  per  cent,  per 
annum,  to  his  father,  upon  the  said  sum  of  6,0002.  The  articles 
contained  various  stipulations  in  respect  to  the  drawing  of  bills  and 
cheques  and  the  keeping  of  the  accounts,  &c.  The  trade  debts  and 
stock  of  malt,  reserved  by  the  articles  as  the  exclusive  property  of 
Henry  Wyatt,  were  *used  in  the  course  of  the  business  as  surplus  [  ♦728  ] 
capital  belonging  to  him,  upon  the  amount  of  which,  calculated 
from  time  to  time,  he  was  entitled  under  the  articles  to  the  like 
interest,  and,  for  the  re-payment  of  such  capital,  the  joint-stock  of 
the  partnership,  and  the  profits  thereof,  were  made  liable. 

The  business  was  carried  on  under  the  firm  of  **  Wyatt  &  Son  " 
from  1817  to  the  year  1825,  during  which  time  accounts  of  the 
stock  in  trade,  of  the  debts  due  from  and  to  the  firm,  and  of  the 
profits  of  the  business,  were  taken  at  the  end  of  each  year,  and 
entered  in  books  signed  by  both  partners.  Upon  the  footing  and 
result  of  these  accounts,  at  the  end  of  1824,  the  plant,  utensils  and 
other  effects  employed  in  the  business — exclusive  of  the  debts  due 
to  the  partnership,  and  of  the  stock  of  malt  and  ale  in  hand — were 
estimated  by  Henry  Wyatt  at  the  sum  of  68,6762.,  and  there  was 
then  due  to  him  from  the  concern,  as  the  amount  of  his  surplus 
capital  therein,  the  sum  of  48,9162.,  and  to  Mr.  H.  E.  Wyatt,  the 
sum  of  3,1292.,  as  his  surplus  capital. 

On  the  1st  of  January,  1825,  Mr.  George  Wyatt,  second  son  of 
H.  Wyatt,  was  taken  into  the  partnership,  and  new  articles  of 
partnership  for  seven  years  from  that  date  were  executed ;  and  it 
was  thereby  agreed,  among  other  things,  that  the  plant,  utensils, 
horses,  carts  and  other  effects  employed  in  the  business,  estimated 
at  68,6762., — exclusive  of  the  stock  of  malt,  <&c.,  then  on  hand,  and 
of  the  debts  due  to  the  late  partnership,  which  were  to  continue  the 
property  of  H.  Wyatt  and  H.  Earley  Wyatt  respectively,  and 
exclusive  also  of  the  said  surplus  monies  of  48,9152.  and  8,1292. 
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BowLET  dae  to  them  respectively  from  the  business — should  be  the  capital 
adamb,  0^  ^^^  ^^^  partnership,  and  should  be  in  the  proportion  of  one 
[  •72y  ]  whole  moiety  thereof  *to  Henry  Wyatt,  and  one-fourth  to  each  of 
his  said  sons;  that  H.  Wyatt  and  H.  Earley  Wyatt  should  be 
entitled  to  receive  interest  of  5L  per  cent,  per  annum  out  of  the 
general  profits  of  the  business  on  their  said  respective  surplus 
capitals;  and  that  out  of  George  Wyatt's  share  of  the  profits, 
H.  Wyatt  should  be  entitled  to  receive  interest  of  3Z.  per  cent,  per 
annum  on  the  sum  of  15,919{.,  the  estimated  value  of  G.  Wyatt's 
fourth  part  of  the  general  capital.  Upon  the  footing  of  these  articles, 
which  contained  various  other  stipulations  usual  in  partnerships,  the 
business  was  carried  on  under  the  firm  of  **  Wyatt  &  Sons,"  from 
January,  1825,  to  July,  1826,  when  Mr.  H.  Wyatt  died. 

Mr.  Henry  Wyatt,  by  his  will,  dated  in  June,  1826,  gave  and 
bequeathed  to  Hannah  Wyatt,  his  wife,  and  to  the  respondents, 
Samuel  Adams  and  Edmund  Marks,  their  executors  and  adminis- 
trators, all  such  surplus  capital  and  accrued  interest  thereon,  as  he 
should  at  his  decease  have  in  the  said  business,  over  and  above  his 
stipulated  proportion  of  capital  therein,  and  also  all  his  Government 
stocks,  and  other  stocks  or  funds  in  the  will  mentioned,  upon  trust 
to  invest  the  same  surplus  capital  in  their  names  in  Government 
stocks,  or  in  real  securities,  and  to  stand  possessed  thereof  upon 
trust  during  his  wife's  life,  to  pay  her  the  dividends  and  annual 
produce  of  the  same  surplus  capital,  stocks,  funds  and  securities, 
for  her  sole  and  separate  use ;  and  after  her  decease,  upon  further 
trust,  out  of  the  same  surplus  capital,  stocks,  &c.,  as  the  primary 
fund,  to  set  apart  the  two  several  legacies  of  12,000Z.  thereinafter 
bequeathed  for  the  benefit  of  his  two  daughters  and  their  respective 
children ;  and  as  to  the  then  residue  of  the  same  surplus  capital, 
stocks,  &c.,  upon  trust  for  his  two  sons,  George  and  William,  in 
[  ^730  ]  equal  shares,  as  tenants  in  common,  their  respective  shares  *to  be 
paid,  or  transferred  to  them  respectively,  at  their  respective  ages  of 
twenty-one  years,  or  so  soon  thereafter  as  the  decease  of  his  wife 
would  permit. 

He  devised  and  bequeathed  all  his  copyhold  messuages,  lands, 
(be,  situate  at  Hornsey  (exempt  from  his  debts  and  funeral  and 
testamentary  expenses),  to  his  wife,  for  her  Ufe,  for  her  separate 
use ;  and  from  and  after  her  decease,  he  devised  and  bequeathed 
the  same  to  his  son  George,  to  hold  to  him,  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  manor.  And  he  devised 
and  bequeathed  his  freehold  houses,  messuages,  tenements,  &c.,  in 
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Tash  Street,  Gray's  Inn  Lane  (exempt  from  his  debts  and  funeral  Rowlet 
and  testamentary  expenses),  to  his  wife,  for  her  life,  for  her  separate  adamb. 
ase ;  and  from  and  after  her  decease,  he  devised  and  bequeathed 
the  same  to  his  son  William,  his  heirs  and  assigns  for  ever.  And 
he  gave  and  bequeathed  all  his  share  and  interest  in  the  brewhouse, 
and  in  the  plant,  stock  in  trade,  and  all  other  chattels  and  things 
used  in  carrying  on  his  said  business,  and  the  goodwill  thereof,  and 
in  the  stipulated  ordinary  capital  for  carrying  on  the  said  business 
(charged  nevertheless  with  such  of  his  debts  and  funeral  and 
testamentary  expenses  as  his  residuary  personal  estate  should  not 
extend  to  pay,  and  with  his  legacies  and  the  annual  sum  therein- 
after charged  thereupon  in  favour  of  his  wife) ;  as  to  one  moiety  of 
his  half-part  thereof — being  one-fourth  part  of  the  entirety  of  the 
said  business — to  and  for  the  use  of  his  son  William ;  and  as  to  the 
remaining  moiety,  being  the  remaining  fourth-part  of  the  entirety 
of  the  said  business,  to  and  for  the  use  of  his  two  sons,  George  and 
William,  in  equal  shares,  as  tenants  in  common. 

And  he  directed  and  required  his  executrix  and  executors  to 
concur  in  carrying  on  and  managing  his  said  ^business,  in  con-  [  *73i  ] 
junction  with  his  sons  for  the  time  being  of  full  age,  on  behalf  of 
his  son  William,  until  he  should  attain  his  age ;  and  he  further 
directed  that  during  his  minority  200Z.  a-year  should  be  paid  to  his 
guardians  out  of  the  annual  profits  of  his  share,  to  be  applied  to 
his  maintenance ;  and  that  the  residue  of  the  annual  profits  of  his 
share  should,  from  time  to  time,  be  invested  by  his  said  wife, 
8.  Adams  and  E.  Marks,  or  the  survivors  or  survivor  of  them,  in 
Government  stocks  or  funds,  and  should  be  added  to,  and  be 
subject  to  the  same  limitations  as,  the  said  share  from  which  such 
accumulations  should  arise. 

And  he  gave  all  the  residue  of  his  goods,  chattels  and  personal 
estate  (subject  to  his  debts  and  funeral  and  testamentary  expenses, 
and  the  deficiency  of  his  legacies)  unto  his  said  wife,  and  Adams 
and  Marks,  upon  trust  to  convert  the  same  into  money,  and  invest 
it  in  Government  stocks  or  funds  in  their  names ;  and  to  stand 
possessed  of  the  same  residuary  personal  estate,  and  the  stocks, 
funds  and  securities  in  which  the  same  should  be  invested,  upon 
trust  during  his  wife's  life,  to  pay  her  the  dividends  and  annual 
produce  thereof  for  her  separate  use;  and  from  and  after  her 
decease,  then  as  to  the  same  residuary  personal  estate,  stocks,  funds 
and  securities,  in  trust  for  his  said  two  sons,  George  and  William, 
and  his  two  daughters,  in  equal  shares,  as  tenants  in  common ;  the 
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BowLBT      share  therein  of  each  of  his  daughters  to  be  held  apon  the  like 

Adams.       trusts  as  her  legacy  of  12,00(M. 

And  he  gave  and  bequeathed  the  sum  of  12,0002.,  from  and  after 
the  decease  of  his  wife,  unto  the  said  Adams  and  Marks,  and  the 
survivor  of  them,  upon  trust  to  invest  the  same  in  Government 
stocks  or  funds ;  and  to  stand  possessed  thereof  upon  trust  to  pay 
the  dividends  to  his  daughter  Caroline,    the    wife  of  William 

[  ^732  ]  ^Orchard,  during  her  life,  for  her  separate  use  and  without  antici- 
pation ;  and  from  and  after  her  decease  upon  trust  for  her  children, 
equally  to  be  divided  among  them,  and  to  be  vested  and  paid  or 
transferred  at  such  times  as  in  the  will  mentioned ;  and  he  gave 
and  bequeathed  unto  the  said  Adams  and  Marks,  their  executors, 
&c.,  from  and  after  his  wife's  decease,  the  further  sum  of  12,000Z. 
upon  the  like  trusts,  for  his  other  daughter  Jane,  the  wife  of 
Thomas  Rowley,  and  her  children. 

And  he  empowered  the  guardians  of  his  son  William,  during  his 
minority,  at  their  discretion,  to  sell  and  dispose  of  his  share  of  his 
business  of  a  brewer,  and  the  goodwill  thereof,  to  his  brother  or 
brothers,  or  any  other  person  whomsoever.  And  he  devised  and 
bequeathed  all  his  three-fourth  parts  in  his  stabling  and  warehouse 
in  White  Hart  Yard,  Portpool  Lane  (subject  to  such  of  his  debts  and 
funeral  and  testamentary  expenses  as  his  residuary  personal  estate 
should  not  extend  to  pay,  and  to  his  legacies),  unto  and  to  the  use 
of  his  son  H.  E.  Wyatt,  his  heirs  and  assigns  for  ever.  And  he 
gave,  devised  and  bequeathed  all  his  freehold  and  leasehold  premises 
in  Portpool  Lane,  being  his  brewhouse  and  other  premises  held  and 
occupied  therewith  (subject  to  his  debts,  and  to  his  legacies)  unto 
the  said  Adams  and  Marks,  their  executors,  assigns,  &c.,  upon  trust 
as  to  the  freehold,  to  the  use  of  his  son  William,  his  heirs  and 
assigns,  when  he  should  attain  twenty-one ;  and  as  to  the  leasehold 
part  thereof,  to  him,  his  executors,  administrators  and  assigns,  for 
the  remainder  of  the  unexpired  term  therein.  And  he  declared 
that  all  the  freehold  and  other  property  whatsoever,  devised  and 
bequeathed  as  aforesaid,  was  so  devised  and  bequeathed  subject  to 

![  *733  ]  the  payment  of  the  surplus  ^capital,  continued  or  lent  in  the  said 
business,  and  the  interest  for  the  same.  And  he  also  subjected  and 
charged  all  his  copyhold  and  freehold  estates  respectively,  and  also 
bis  residuary  personal  estate,  with  payment  of  the  said  two  sums 
of  12,000/.  and  12,000/.,  to  his  two  daughters,  and  directed  that 
interest,  after  the  rate  of  5/.  per  cent,  per  annum,  should  be  paid 
thereon  respectively,  until  the  same  should  be  respectively  invested 
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as  aforesaid,  from  the  day  of  the  decease  of  his  said  wife.  And  he  Bowlby 
directed  that  his  sons  and  all  necessary  parties  should,  whenever  adahs 
thereunto  required,  and  which  he  directed  might  be  done,  duly 
execute  mortgages  to  his  said  trustees  of  his  said  copyhold  and 
freehold  estates  for  securing  the  payment  of  the  said  two  principal 
sums,  with  interest  for  the  same,  after  the  rate  aforesaid,  and  all 
expenses  incurred  in  and  about  the  same,  within  two  years  from  the 
day  of  his  decease,  in  which  mortgages  should  be  contained  the 
usual  powers  of  sale,  &c.  And  he  appointed  his  wife,  and  in  case 
of  her  death  or  second  marriage,  the  said  S.  Adams  and  E.  Marks, 
guardians  of  the  said  William  Wyatt,  until  he  should  attain  the  age 
of  twenty-one  years;  and  he  also  appointed  his  wife  and  them 
executrix  and  executors  of  his  will. 

On  the  testator's  death,  his  sons,  H.  Earley  Wyatt  and  George 
Wyatt,  and  his  widow,  Mrs.  Hannah  Wyatt,  respectively  entered 
into  the  possession  of  the  freehold,  copyhold  and  leasehold  estates, 
devised  to  or  in  trust  for  them  respectively,  and  his  said  two  sons 
continued  in  possession  of  the  partnership  property  and  effects. 

The  widow  died  in  April,  1827,  whereupon  G.  Wyatt  was  admitted 
to  the  copyhold  estates  at  Hornsey,  which  he  afterwards  settled  on 
his  wife  in  fee.    The  *testator's  will  was  not  proved  by  Adams       L  *734  ] 
and  Marks,  until  December,  1827,  in  consequence  of  a  protracted 
opposition  thereto  by  H.  Earley  Wyatt. 

From  the  death  of  the  testator  until  1828,  his  sons  H.  E.  Wyatt 
and  G.  Wyatt  continued  to  carry  on  the  business  with  the  con- 
currence of  Adams  and  Marks,  and  they  (the  sons)  collected  the 
debts  owing  to  the  brewery,  and  consumed  the  stock  of  beer,  malt 
and  hops,  in  the  ordinary  course  of  business.  Differences  having 
soon  arisen  between  them,  and  continued  up  to  the  end  of  1827,  an 
arrangement  was  then  entered  into  for  the  retirement  of  H.  E.  Wyatt 
from  the  business,  upon  the  terms  of  his  receiving  from  George 
the  sum  of  20,000{.  for  his  one-fourth  part  of  the  capital  and 
business,  and  being  released  by  the  executors  of  the  testator  from 
all  claims  in  respect  of  his  estate.  This  arrangement,  after  much 
negotiation,  was  concluded  in  January,  1828,  by  two  deeds  of 
assignment  and  dissolution  of  partnership. 

The  deed  of  assignment  was  made  between  H.  E.  Wyatt  of  the 
first  part,  Adams  and  Marks,  as  the  surviving  executors  of  H.  Wyatt, 
of  the  second  part,  and  G.  Wyatt  of  the  third  part ;  and  it  recited 
the  articles  of  co-partnership  of  1817,  a  deed  of  conveyance,  dated 
7th  March,  1820,  whereby  the  "White  Horse"  public-house  and  other 
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Rowley  freehold  hereditaments  were  conveyed  to  H.  Wyatt  and  H.  E.  Wyatt 
Adams.  ^^  '^Q,  as  part  of  their  co-partnership  property,  and  the  articles  of 
co-partnership  of  1825  ;  and  then  recited  that  the  statements  con- 
tained in  the  last-mentioned  articles  with  respect  to  the  value  of  the 
plant,  utensils,  stock,  &c.,  employed  in  the  business,  and  with 
respect  to  the  amount  of  surplus  money  then  due  therefrom  to 
[  '735  ]  H,  Wyatt,  were  untrue,  and  that  since  his  death  the  *business  had 
been  carried  on  by  H.  E.  Wyatt  and  G.  Wyatt,  for  the  benefit  of 
themselves  and  the  persons  interested  therein  under  the  will  of  the 
testator,  and  that  G.  Wyatt  had,  with  the  consent  of  Adams  and 
Marks,  as  executors  and  trustees  of  the  testator,  contracted  with 
H.  E.  Wyatt  for  the  absolute  purchase  of  his  fourth  part  or  share 
of  the  goodwill  of  the  business  and  of  the  partnership  property,  and 
also  of  all  such  surplus  capital  as  H.  E.  Wyatt  had  in  the  business ; 
and  it  further  recited  that  it  had  been  stipulated  by  H.  E.  Wyatt, 
and  agreed  to  by  G.  Wyatt,  with  the  consent  of  Adams  and  Marks, 
as  such  trustees  and  executors,  that  G.  Wyatt  should  pay  and 
discharge  the  fourth  part  which  ought  to  be  paid  by  H.  E.  Wyatt 
(in  respect  of  his  one  equal  fourth-part)  of  such  surplus  capital  as 
should  be  found  to  have  belonged  to  H.  Wyatt  at  the  time  of  his 
decease,  and  of  all  other  debts  or  engagements  of  the  said  co-part- 
nerships, and  should  indemnify  H.  E.  Wyatt  from  the  same  ;  and 
that  it  had  been  also  stipulated  that  Adams  and  Marks,  as  such 
executors  as  aforesaid,  and  in  their  separate  capacities  respectively, 
should  release  H.  E.  Wyatt  from  all  claims  whatsoever  in  respect 
of  such  surplus  capital  and  other  sums  due  to  the  estate  of  H.  Wyatt, 
and  also  from  all  debts  due  by  H.  E.  Wyatt  and  G.  Wyatt,  as 
surviving  partners,  to  Adams  and  Marks  respectively,  for  malt  or 
other  goods  sold  by  them  for  carrying  on  the  said  trade  since  the 
decease  of  H.  Wyatt,  and  should  execute  the  declarations  therein- 
after contained  as  to  the  sum  in  the  partnership  articles  of  1825, 
stated  to  be  the  value  of  the  plant,  utensils,  &c.,  then  belonging  to 
and  employed  in  the  said  business,  and  as  to  the  sum  stated  to  be 
the  amount  of  surplus  money  then  due  from  the  business,  to 
[  •736  ]  H.  Wyatt ;  and  it  further  *recited  that  it  had  been  ascertained  that 
the  fourth  part  of  the  said  surplus  capital  of  H.  Wyatt,  and  of  the 
other  debts  and  engagements  of  the  co-partnership  of  1825,  or  of 
H.  E.  Wyatt  and  G.  Wyatt,  or  either,  as  surviving  partners  in 
respect  of  the  said  business,  did  not  amount  to  29,500Z. 

The  deed  witnessed,  that  in  consideration  of  5,000/.  then  paid  by 
G.  Wyatt  to  H.  E.  Wyatt,  and  also  of  15,000/.  and  interest  secured 
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to  be  paid  by  the  same  to  the  same,  in  the  manner  therein  mentioned,  rowlbt 
H.  E.  Wyatt  (with  the  consent  and  approbation  of  Adams  and  ada'ms. 
Marks,  as  such  executors  as  aforesaid),  sold  and  assigned  to 
G.  Wyatt  all  his  one  equal  fourth  part  or  share  of  the  goodwill  of 
the  business  of  ale  brewer,  and  of  the  profits  thereof ;  and  of  the 
plant,  utensils,  <&c.,  used  in  or  about  the  said  business  ;  and  of  all 
monies,  debts,  credits,  bills  and  securities  then  due  in  respect  of  the 
said  business,  and  of  the  principal  money,  interest,  profit  or  advan- 
tage arisen  or  to  arise  on  or  from  the  said  securities,  or  any  of 
them ;  and  of  all  ordinary  capital  employed  in  or  about  the  said 
co-partnerships,  and  also  all  surplus  capital  belonging  to  H.  E.  Wyatt, 
and  then  remaining  in  the  said  business,  &c. 

And  it  further  witnessed,  that  6.  Wyatt  covenanted  with  H.  E. 
Wyatt  to  pay  the  fourth  part,  to  any  extent  not  amounting  to 
29,500Z.,  which  ought  to  be  paid  by  H.  E.  Wyatt,  of  all  such  surplus 
capital  as,  on  taking  the  partnership  accounts,  should  be  found  to 
have  belonged  to  H.  Wyatt  at  the  time  of  his  death,  and  of  all 
other  debts  and  engagements  due  from  the  co-partnership,  or  from 
H.  E.  Wyatt  and  G.  Wyatt,  or  either  of  them,  as  surviving  partners, 
in  respect  of  the  business  carried  on  up  to  the  death  of  H.  Wyatt, 
and  since  his  decease.  And  it  further  witnessed,  that  ^Adams  and  r  *^^7  ] 
Marks,  with  the  approbation  of  G.  Wyatt  (and  so  far  only  as  they 
rightfully  might),  released,  and  discharged  H.  E.  Wyatt  from  all 
claims  and  demands  which  they,  Adams  and  Marks,  as  executors 
or  otherwise,  could  make  against  him  in  respect  of  any  surplus 
capital  or  sum  of  money  whatsoever,  in  anywise  due  from  the  said 
co-partnerships,  or  from  H.  E.  Wyatt  and  G.  Wyatt,  as  surviving 
partners,  or  from  H.  E.  Wyatt,  in  respect  of  the  said  business,  but 
not  so  as  to  discharge  the  capital  or  joint  stock  then  remaining  in 
the  business,  or  G.  Wyatt,  from  the  same  or  any  part  thereof.  And 
Adams  and  Marks,  and  G.  Wyatt  severally  declared  and  acknow- 
ledged, that  the  sum  of  68,6762.  mentioned  in  the  articles  of 
co-partnership  of  1825,  as  the  value  of  the  plant,  utensils,  <&c.,  was 
a  false  and  erroneous  sum,  and  far  surpassed  the  actual  value  of 
the  same,  and  that  no  valuation  was  in  fact  made  thereof,  and  that 
the  aforesaid  sum  was  erroneously  inserted  therein ;  and  further, 
that  the  sum  of  48,915{.,  in  the  same  articles  mentioned  as  the 
amount  of  surplus  capital  then  due  from  the  business  to  H.  Wyatt, 
was  also  an  erroneous  sum,  and  greatly  surpassed  the  amount  of 
his  surplus  pecuniary  capital  therein,  and  that  no  account  was  then 
made  or  taken  thereof,  and  that  the  said  last-mentioned  sum  was 
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Rowley      in  like  manner  erroneously  inserted  in  the  said  articles  by  the  said 
Adams.       H.  Wyatt. 

By  the  deed  of  dissolution  of  partnership,  of  the  same  date,  and 
made  by  and  between  the  same  parties,  after  reciting,  among  other 
things  before  stated,  the  articles  of  partnership  of  1825,  and  the 
will  of  the  said  testator,  and  that  the  same  had  then  lately  been 
proved  by  Adams  and  Marks,  and  also  reciting  the  said  contract  of 
[  *738  ]  sale  of  H.  E.  Wyatt's  share  in  the  said  business ;  it  *was  witnessed, 
that  in  consideration  of  the  premises,  they,  H.  E.  and  G.  Wyatt, 
and  Adams  and  Marks  as  trustees  and  executors,  dissolved  the 
copartnership  subsisting  between  them  under  the  recited  articles 
of  1825,  or  otherwise,  so  far  only  as  concerned  H.  E.  Wyatt;  and 
thereby  declared  and  agreed  that  the  same,  so  far  only  as  concerned 
him,  should  as  from  that  date  cease  and  determine.  And  it  was 
thereby  further  witnessed  that  H.  E.  Wyatt  released  and  discharged 
G.  Wyatt,  his  heirs,  and  executors,  and  the  said  Adams  and  Marks, 
their  heirs,  and  executors,  and  the  estate  and  effects  of  the  said 
H.  Wyatt,  from  all  actions,  claims  and  demands  which  he,  H.  E. 
Wyatt,  his  executors,  <&c.,  might  have  or  make  against  G.  Wyatt, 
his  heirs,  or  executors,  or  the  estate  or  effects  of  H.  Wyatt,  by 
means  or  in  consequence  of  G.  Wyatt  or  H.  E.  Wyatt,  or  Adams 
and  Marks  as  trustees  and  executors,  having  been  partners  in  the 
said  copartnership,  or  in  respect  of  any  act  done  by  them  or  any  of 
them  in  or  about  the  said  copartnership.  Then  followed  a  similar 
release  and  discharge  of  H.  E.  Wyatt  from  all  claims  by  G.  Wyatt, 
and  by  Adams  and  Marks. 

A  notice  signed  by  the  four,  *'  that  the  partnership  formerly 

subsisting  between  H.  Wyatt  the  elder,  and  his  sons,  H.  E.  Wyatt 

and  G.  Wyatt,  of  Portpool  Lane,  brewers,  and  the  partnership 

carried  on  since  his  death  by  the  undersigned,  had  been  dissolved, 

by  mutual  consent,  on  the  1st  of  January,  1828,  so  far  as  regarded 

H.  E.  Wyatt,  who  retired  from  the  business,  and  that  all  persons 

indebted  to  either  of  the  firms  were  to  pay  their  bills  to  G.  Wyatt, 

by  whom  all  debts  due  to  the  said  firm  were  to  be  paid,"  was  published 

in  the  London  Gazette. 

[  '739  ]  On  the  retirement  of  H.  E.  Wyatt,  G.  Wyatt,  with  *the  concurrence 

of  Adams  and  Marks,  continued  to  carry  on  the  business  until 

November,  1829,  when  he  formed  a  partnership  with  Mr.  Henry 

Thompson,  who  entered  into  an  agreement  with  Adams  and  Marks 

as  executors  of  H.  Wyatt  to  purchase  his  moiety  of  the  brewery  and 

of  the  goodwill  thereof,  and  of  the  plant  and  stock  in  trade  thereto 
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belonging,  and  of  the  debts  due  thereto,  at  a  price  to  be  ascertained      Rowlbt 
by  two  valuators.  adaiis. 

The  new  partners,  H.  Thompson  and  G.  Wyatt,  agreed,  on  the 
completion  of  the  valuation,  to  pay  the  amount  thereof  to  Adams 
and  Marks  as  executors  of  H.  Wyatt,  and  to  enter  into  a  bond  to 
pay  all  the  debts  that  would  be  found  due  from  the  former  firm,  and 
to  indemnify  the  executors  against  them ;  but  in  case  the  debts 
should  be  found  to  exceed  the  value  of  the  whole  brewery  property, 
G.  Wyatt,  and  Adams  and  Marks,  and  William  Wyatt,  who  was 
then  of  full  age  and  a  party  to  this  agreement,  were  to  bear  such 
excess  in  the  proportion  in  which  they  were  respectively  entitled  to 
the  property. 

Upon  the  investigation  then  made  into  the  accounts  of  the 
partnership,  it  was  found  to  be  in  an  insolvent  state,  its  liabilities 
exceeding  its  effects  to  the  extent  of  more  than  7,000L  The  business 
was,  however,  carried  on  by  G.  Wyatt  and  Henry  Thompson  ;  the 
agreement  for  sale  of  the  testator's  moiety  to  the  latter  having  been 
confirmed  by  the  Court  {infra,  p.  874). 

Interest  had  been  paid  on  the  two  legacies  of  12,000Z.  up  to  April, 
1829,  but,  with  this  exception,  no  sum  was  ever  paid  in  respect 
either  of  principal  or  interest. 

From  the  death  of  the  testator  till  November,  1829,  Adams,  who 
was  a  malster,  and  Marks,  who  was  a  hop  factor,  continued  to  supply 
the  brewery  with  malt  and  hops,  as  they  had  done  in  the  lifetime 
of  the  testator.  Throughout  this  period  they  were  in  the  habit  of 
attending  at  the  brewery  once  or  twice  a  week,  but  in  no  *way  [  ^740  ] 
interfered  with,  or  gave  any  orders  or  directions  with  respect  to  the 
management  of  the  business,  or  the  collection  of  the  testator's  assets. 

The  legatees  of  the  two  12,000Z.,  Mr.  and  Mrs.  Orchard,  and  Mr. 
and  Mrs.  Rowley,  had,  in  1827  (i),  filed  a  bill  in  Chancery  against 
H.  E.  Wyatt  and  G.  Wyatt,  Adams  and  Marks,  and  W.  Wyatt,  then 
an  infant.  *  *  The  bill  prayed  that  the  will  of  the  testator  f  ^^i  ] 
might  be  established,  and  the  trusts  thereof  carried  into  execution ; 
that  accounts  might  be  taken  of  the  partnership  dealings  and  trans- 
actions between  the  testator  and  H.  E.  Wyatt  and  G.  Wyatt,  and  of  the 
dealings  of  H.  E.  Wyatt  and  G.  Wyatt  in  the  said  business,  &c. ;  also 
that  a  receiver  might  be  appointed  and  an  injunction  granted  against 
H.  E.  and  G.  Wyatt's  disposing  of  any  of  the  partnership  estate. 

This  bill  was  dismissed  with  consent  of  the  plaintiffs,  at  the 
suggestion  of  the  executors,  and  with  a  view  to  the  arrangement 

(1)  In  the  original  report  this  date  is  erroneously  printed  as  1837. — 0.  A.  S. 
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BowT.RT      for  the  retirement  of  H.  E.  Wjatt  from  the  business,  which  all  the 

adamb.       p&i^ies  were  desirous  to  facilitate. 

No  steps  having  been  taken  by  the  executors  to  secure  the  testator's 
property  in  the  business,  or  to  ascertain  what  was  owing  from  the 
business  to  his  estate,  which,  after  the  retirement  of  H.  E.  Wyatt, 
was  left  on  the  personal  credit  of  6.  Wyatt,  a  second  bill  in  Chancery 
was  filed  in  July,  1829,  by  Mr.  and  Mrs.  Bowley  and  Mr.  and  Mrs. 
Orchard  against  the  same  defendants  and  the  children  of  the 
plaintiffs,  praying  that  the  said  will  might  be  established,  and  the 

[  *742  ]  trusts  thereof  declared  and  carried  into  effect,  and  *that  an  account 
might  be  taken  of  the  testator's  personal  estate  and  effects,  by  his 
will  charged  with  the  legacies  of  12,000Z.  and  12,000Z.,  possessed 
by  or  come  to  the  hands  of  the  said  defendants,  or  any  of  them ; 
and  that  the  same  might  be  applied  in  a  due  course  of  administra- 
tion, in  satisfaction  of  the  said  legacies;  and  that  all  necessary 
accounts  might  be  taken,  and  a  receiver  and  manager  of  the  business 
appointed ;  and  in  the  meantime  that  H.  E.  Wyatt,  6.  Wyatt,  and 
W.  Wyatt  might  be  ordered  to  execute  mortgages  to  secure  the  said 
legacies,  as  by  the  will  directed. 

[Upon  an  application  made  by  the  executors  in  that  suit  the  sale 
to  Thompson  and  G.  Wyatt  was  confirmed.] 

The  cause  came  on  to  be  heard  upon  bill  and  answers  in  July, 
1880 ;  but  before  any  decree  was  drawn  up,  the  plaintiffs  having 
become  aware  of  the  insolvency  of  the  brewery,  did  not  further 
prosecute  that  suit. 

In  December,  1829,  Adams  and  Marks  filed  their  bill  in  Chancery 
against  H.  E.  Wyatt,  G.  Wyatt,  W.  Wyatt,  Thomas  Bowley  and 
his  wife,  William  Orchard  and  his  wife,  and  their  respective 
children.     *     *     * 

[  743  ]  The  bill  prayed  discovery  from  the  defendants,  and  that  the  will 

might  be  established,  and  the  trusts  thereof  carried  into  execution, 
and  that  accounts  might  be  taken  of  the  personal  estate  of  the 
testator,  and,  in  case  the  same  should  be  insufficient  to  pay  his 
debts  and  legacies,  that  an  account  might  be  taken  of  his  real 
estates,  charged  with  the  payment  of  his  legacies,  and  of  the  rents 

[  '744  ]  thereof,  in  the  usual  manner;  and  that  H.  E.  *Wyatt,  G.  Wyatt, 
and  W.  Wyatt  might  be  directed  to  execute  such  mortgages  and 
charges  as  by  the  will  was  directed  for  the  better  securing  the  said 
two  legacies,  and  that  a  receiver  might  be  appointed. 

In  January,  1881,  the  appellants  in  the  original  appeal,  who  are 
the  children  of  Mr.  and  Mrs.  Rowley,  and  of  Mr.  and  Mrs.  Orchard, 
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filed  their  bill  against  the  respondents,  the  executors,  Adams  and  Rowlbt 
Marks,  H.  E.  Wyatt  and  G.  Wyatt  and  wife,  making  Mr.  and  adams. 
Mrs.  Orchard  and  Mr.  and  Mrs.  Bowley  parties  defendants.    *    *    * 

The  bill,  after  alleging  various  acts  of  neglect  and  mismanage-  [  746  ] 
ment  against  the  defendants,  whereby  the  business  had  been 
injured,  and  the  value  of  its  property  greatly  reduced,  charged  that 
H.  E.  and  G.  Wyatt,  by  executing  the  partnership  articles  of  1825, 
acknowledged  that  the  sum  of  48,9152.  was  due  to  the  testator  from 
the  business  as  surplus  capital,  and  were  not  at  liberty  to  dispute 
the  same;  that  they  had  the  means  of  being  and  were  fully 
acquainted  with  the  true  state  of  the  partnership  affairs  and 
accounts,  and  in  particular  H.  E.  Wyatt,  who  had  for  several 
years  managed  the  same  ;  that  the  executors  were  not  authorised 
to  employ  *the  testator's  surplus  capital  in  the  business,  or  concur  [  •746  ] 
in  carrying  on  the  business,  except  as  trustees  for  and  at  the  risk 
of  W.  Wyatt  during  his  minority. 

The  bill  prayed  that  the  will  of  the  testator  might  be  established, 
and  the  trusts  thereof  carried  into  execution ;  that  accounts  might 
be  taken  of  the  personal  estate  of  the  testator  possessed  or  received 
by  Adams  and  Marks,  or  which,  without  their  default  or  neglect,  might 
have  been  possessed  ;  and  of  the  same  estate  possessed  by  H.  E. 
Wyatt,  G.  Wyatt,  W.  Wyatt,  and  Hannah  Wyatt,  (deceased)  or  any 
of  them ;  that  Adams  and  Marks  might  be  declared  to  be  responsible 
for  such  parts  of  the  personal  estate  as  had  been  possessed  by  the 
other  defendants  with  their  privity  or  permission ;  that  the  said 
two  legacies  of  12,000Z.  each  might  be  raised  in  the  manner 
provided  for  by  the  will,  and  for  [accounts  and  other  consequential 
relief]. 

The  defendants  Adams  and  Marks,  by  their  joini  and  several  [  747  ] 
answer,  stated,  among  other  things,  by  way  of  defence,  that  at  the 
time  of  the  formation  of  the  partnership  of  "  Wyatt  &  Sons,"  the 
testator  had  not  any  surplus  capital  in  the  trade,  and  that,  if  he 
had  any,  the  sum  of  48,9152.  not  only  far  exceeded  the  actual  amount 
thereof,  but  was  an  imaginary  sum  stated  by  the  testator,  without  any 
accounts  of  the  trade  being  made  for  ascertaining  his  actual  interest 
therein ;  that  he  had  withdrawn  from  the  partnership  various  sums, 
and  did  not  advance  any  thereto ;  and  that  the  stock  of  malt,  &c., 
at  the  formation  of  the  new  partnership,  and  the  debts  then  due, 
and  the  plant  and  utensils,  were  estimated  by  the  testator  *  without  [  *748  ] 
account  or  valuation,  and  that  such  estimate  was  very  erroneous, 
and  was  made  without  taking  into  account  the  debts  owing  by 
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Rowley      the  partnership  ;  that  these  defendants  did  not,  except  by  giving 

Adams.  instructions  for  valuation  as  preliminary  to  probate,  act  as  executors 
until  December,  1827,  when  probate  was  actually  granted  ;  that  in 
the  meantime  the  surviving  partners  possessed  themselves,  as  they 
had  a  right  to  do,  of  the  partnership  stock  and  effects,  and  these 
defendants  did  not  actually  take  upon  themselves  the  execution  of 
the  trusts  of  the  will  until  January,  1828 ;  that  the  arrangement 
by  which  H.  E.  Wyatt  retired  was  made  for  enabling  the  executors 
to  save  some  portion  of  the  testator's  estate,  for  that  without  such 
arrangement  an  adverse  dissolution  of  the  partnership  between 
H.  E.  and  G.  Wyatt  must  have  taken  place,  whereby  a  great  loss 
would  be  occasioned  to  the  testator's  estate,  and  their  object  was 
that  H.  E.  Wyatt  should  withdraw  the  caveat  and  permit  the  will 
to  be  proved ;  and  this  arrangement  was  sanctioned  by  Mr.  and 
Mrs.  Orchard  and  Mr.  and  Mrs.  Rowley. 

The  answer  of  H.  E.  Wyatt  also  stated  that  the  sums  of  63,6762. 
and  48,9152.,  inserted  in  the  partnership  articles  of  1825,  were 
imaginary  sums  named  by  the  testator,  without  any  foundation  in 
fact ;  and  that  this  defendant  executed  the  said  articles  containing 
those  alleged  sums,  under  coercion  of  the  testator. 

The  other  defendants  having  put  in  their  answers,  and  both  causes 
being  at  issue,  numerous  witnesses  were  examined. 

Several  supplemental  bills  were  afterwards  filed,  to  bring  before 
the  Court  the  successively  born  children  of  Mr.  and  Mrs.  Rowley, 

[  •749  ]  and  Mr.  and  Mrs.  Orchard,  *and  the  assignees  of  the  firm  of  Wyatt 
and  Thompson,  who  had  been  declared  bankrupts. 

The  causes  were  heard  in  April,  1832,  by  Sir  J.  Leach,  then 
Master  of  the  Rolls,  who,  by  his  decree  of  that  date,  declared  that 
the  said  will  be  established,  and  [directed  certain  inquiries  respect- 
ing the  value  of  the  assets  employed  in  the  business  and  of  the 
surplus  money  due  to  the  partners  at  the  testator's  death.  The 
result  of  these  inquiries,  and  the  Master's  report  thereon,  are  shortly 
stated  in  the  Lord  Chancellor's  written  judgment,  post,  p.  383]. 

[  752  ]  The  report  was  confirmed,  and  the  causes  came  to  be  heard 

thereon  and  for  further  directions  in  January,  1836,  before 
Sir  C.  C.  Pepts,  then  Master  of  the  Rolls,  by  whose  order  of 
that  date  it  was  ordered  that  the  inquiries  directed  by  the  former 

r  ^763  ]  decree  should  be  further  ^prosecuted ;  and  that  if  the  Master 
should  be  unable  to  take  the  accounts  of  the  partnership  dealings 
by  reason  of  the  non-production  of  books  of  account  or  other 
circumstances,  he  was  to  ascertain  and  state  such  circumstances. 
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and  to  make  a  separate  report  thereof,  the  parties  to  be  at  liberty  Rowlbt 
to  apply  for  sach  other  order  as  should  be  necessary.  And  it  was  adI'ms. 
referred  to  the  Master  to  take  an  account  of  the  personal  estate 
of  the  testator,  not  specifically  bequeathed,  come  to  the  hands  of 
Adams  and  Marks,  and  of  Hannah  Wyatt,  the  executors,  and  that 
what,  on  taking  such  account,  should  appear  to  have  come  to  the 
hands  of  Adams  should  be  answered  by  him  personally,  and  what 
should  appear  to  have  come  to  the  hands  of  Mrs.  Wyatt,  should  be 
answered  by  Marks,  or  her  executor,  out  of  her  assets.  (Marks 
himself  had  been  declared  bankrupt.) 

In  pursuance  of  this  order,  the  Master  made  a  separate  report 
in  June,  1887,  wherein  he  set  forth  the  sums  and  items  ascertained 
by  his  previous  report;  and, — after  noticing  that  none  of  the  account- 
books  mentioned  therein,  nor  any  further  accounts  relating  to  the 
inquiry,  were  produced  to  him,  and  that  the  appellants  had  examined 
the  defendants  on  interrogatories,  but  their  examination  did  not 
afford  him^any  information  to  assist  him  in  taking  the  accounts  of 
the  dealings  and  transactions  of  the  partnership,  further  than  is 
before  mentioned, — he  found,  upon  consideration  of  the  former  and 
additional  evidence  laid  before  him,  that  he  could  not  take  the  said 
accounts,  by  reason  of  the  non-production  of  the  account-books. 
The  Master  made  his  general  report  in  May,  1888. 

By  an  order^  made  by  Lord  Langdale,  M.  B.,  on  the  9th  May, 
1889,  upon  the  hearing  of  the  causes  on  further  directions,  and  on 
the  Master's  said  report,  and  on  'exceptions  taken  by  Adams  and       [  *^^^  J 
Marks  to  the  separate  report,  the  exceptions  were  over-ruled,  with 
costs ;    and  it  was  ordered,  among  other  things,  that  it  be  referred 
back  to  ihfi  Master  to  inquire  by  whom  the  property  and  effects  of 
the  partnership,  existing  at  the  death  of  the  testator,  were  possessed 
and  received,  and  how  and  by  whom  the  same  had  been  applied  and 
disposed  of,  and  what  had  become  thereof ;  and  that  he  should 
inquire  whether  the  executors,  with  due  diligence,  and  without  their 
wilful  default,  might  have  possessed  themselves  out  of  the  partner- 
ship property  and  for  the  testator's  estate  of  a  sufficient  sum  to  pay 
and  satisfy  the  legacies  found  (by  the  general  report)  due  to  the 
plaintiffs,  or  any  and  what  part  thereof :   And  [in  making  the  said 
inquiries  he  was  to  have  regard  to  the  findings  in  his  several  former 
reports,  and  he  was  to  be  at  liberty  to  state  any  special  circum- 
stances as  he  should  think  fit,  at  the  request  of  either  party  :  And 
he  was  also  to  inquire  whether  the  testator  was  entitled  to  any  real 
estates  not  devised  by  the  will. 
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Rowley  From  this  order,  and  from  part  of  the  order  of  January,  1836, 

Adams.  the  executors  appealed  to  the  Lord  Chancellor,  and  by  the  order 
made  on  the  hearing  of  that  appeal  in  August,  1841,  the  latter 
order  was  afGrmed,  and  the  former  was  varied  so  far  only  as  by 
directing  the  consideration  of  all  further  directions  and  of  costs  to 
be  reserved  until  after  the  Master's  general  report. 

The  Master  made  his  report  in  December,  1848,  and  thereinafter 
referring  to  the  states  of  facts  laid  before  him,  and  to  the  evidence 
produced  in  support  thereof  by  the  appellants  and  the  executors 
and  H.  E.  Wyatt,  and  considering  the  partnership  articles  of  1825, 

[  *755  ]  and  having  regard  to  his  three  former  reports,  before  stated,  *he 
found,  among  other  things  before-mentioned,  that  the  hops,  which 
were  on  the  premises  at  the  testator's  death  and  which  were  not 
included  in  his  former  finding,  were  of  the  value  of  6,24SZ.,  which 
being  added  to  the  sum  of  88,200{.  (including  the  goodwill),  found 
by  the  former  reports  (as  now  corrected)  to  have  been  the  value  of 
the  property  therein  mentioned,  made  the  gross  sum  of  89,443Z. ; 
that  all  the  property,  consisting  of  the  various  items  in  the  reports 
mentioned,  was  from  the  testator's  death  left  to  the  undisturbed 
collection  and  use  of  H.  E.  Wyatt  and  G.  Wyatt  in  the  ordinary 
course  of  their  trade :  And  he  found  that  the  partnership  debts  at 
the  testator's  death  were  39,749Z.,  all  which  were  since  paid :  And 
he  found,  on  consideration  of  the  several  states  of  facts,  and  the 
evidence  that  was  laid  before  him,  that  there  were  sufficient  assets 
of  the  partnership  existing  at  the  death  of  the  testator  for  the 
payment  of  the  said  legacies,  and  that  the  executors,  with  due 
diligence,  and  without  their  wilful  default,  might  have  possessed 
themselves,  out  of  the  partnership  property  and  for  the  testator's 
estate,  of  a  sufficient  sum  to  pay  and  satisfy  them,  of  that  they 
might  with  due  diligence,  and  without  their  wilful  default,  have 
secured  out  of  such  property  and  for  the  testator's  estate,  a  sum 
sufficient  for  the  payment  of  the  said  legacies:  And  he  further 
found  that  the  testator  was  in  possession  of  three-fourths  of  the 
house  and  premises  in  Portpool  Lane,  purchased  by  him  and 
H.  E.  Wyatt  in  1820,  out  of  their  partnership  property,  and  that 
they  were  not  devised  by  the  will,  but  descended  to  H.  E.  Wyatt  as 
his  heir-at-law. 

The  respondents,  Adams  and  Marks,  took  twenty  exceptions  to 
the  report,  the  first  of  which  applied  to  the  finding  with  regard  to 

r  •^se  ]      the  sufficiency  of  the  assets  at  *the  testator's  death ;  and  the  second 
and  third  as  to  the  finding  of  wilful  default  of  the  executors ;  the 
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fourth  exception  controverted  the  findings  as  to  the  value  of  the      Rowlbt 
hops ;  the  twentieth  exception  applied  to  the  last  finding  respect-       adI'ms. 
ing  the  house  and   premises  in   Fortpool  Lane ;  and   the  others 
controverted  the  findings  as  to  other  parts  of  the  partnership  pro- 
perty, stated  in  the  report  to  amount,  at  the  testator's  death,  to 
the  gross  sum  of  89,4482.  minvs  89,749Z.  of  debts. 

The  cause  came  on  to  be  heard  on  the  exceptions  and  for  further 
directions  on  the  Master's  last  report,  in  March  and  in  May,  1844, 
before  the  Master  of  the  Bolls,  and  by  his  Lordship's  order,  made 
in  April,  1845,  the  first,  second,  and  fourth  exceptions  were 
allowed,  and  all  the  others  were  overruled,  and  his  Lordship 
declared  that  the  legatees  of  12,000Z.  and  12,0002.  were  entitled  to 
have  all  the  freehold  and  copyhold  estates  of  the  testator  sold  for 
payment  thereof,  but  without  prejudice  to  their  claim  on  the  primary 
fund  against  any  parties  who  might  be  answerable  for  the  same. 

The  original  appeal  was  brought,  first,  against  so  much  of  the 
order  of  May,  1889,  and  August,  1841,  as  directed  further  inquiries 
relating  to  the  partnership  property  and  the  wilful  default  of  the 
executors,  on  the  ground  that  the  Court  ought  to  have  declared 
them,  without  any  such  inquiry,  to  have  committed  wilful  default, 
and  to  be  personally  liable  to  make  good  the  said  legacies  in  case 
of  insufficiency  of  assets  of  the  testator ;  and,  secondly,  against  the 
order  of  May,  1845,  so  far  as  it  allowed  the  first,  second,  and 
fourth  of  the  executors'  exceptions. 

The  second   or   cross   appeal   was   brought   by   the  executors, 
^against  so  much  of  the  last-mentioned  order  as  over-ruled  the       [  *757  ] 
seventeen  exceptions. 

The  third  appeal,  brought  by  William  Wyatt,  did  not  materially 
differ  from  the  first  appeal,  except  in  submitting  that  the  inquiries, 
directed  by  the  order  of  May,  1839,  ought  to  be  more  extensive,  and 
that  from  the  order  of  May,  1845,  ought  to  be  omitted  the  last 
declaration,  that  all  the  testator's  freehold  and  copyhold  estates 
ought  to  be  sold,  to  make  good  the  deficiency  of  the  personal  estate 
for  payment  of  the  two  legacies. 

Mr.  Bethell  and  Mr.  J.  Parker  {Mr.  Erskine  was  with  them), 

for  the  appellants  in  the  first  appeal : 

It  has  been  established  by  the  evidence  and  by  the  findings  of 

the  Master  thereon,  that  the  testator's  property  engaged  in  the 

brewery  business  at  the  time  of  his  death  was  amply  sufficient  for 

the  payment  of  the  two  legacies,  and   that  the  executors  might 
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RowLBY  From  this  order,  and  from  part  of  the  order  of  January,  1836, 

Adams,  the  executors  appealed  to  the  Lord  Chancellor,  and  by  the  order 
made  on  the  hearing  of  that  appeal  in  August,  1841,  the  latter 
order  was  affirmed,  and  the  former  was  varied  so  far  only  as  by 
directing  the  consideration  of  all  further  directions  and  of  costs  to 
be  reserved  until  after  the  Master's  general  report. 

The  Master  made  his  report  in  December,  1843,  and  thereinafter 
referring  to  the  states  of  facts  laid  before  him,  and  to  the  evidence 
produced  in  support  thereof  by  the  appellants  and  the  executors 
and  H.  E.  Wyatt,  and  considering  the  partnership  articles  of  1825, 
[  •755  ]  and  having  regard  to  his  three  former  reports,  before  stated,  *he 
found,  among  other  things  before-mentioned,  that  the  hops,  which 
were  on  the  premises  at  the  testator's  death  and  which  were  not 
included  in  his  former  finding,  were  of  the  value  of  6,24SZ.,  which 
being  added  to  the  sum  of  83,2002.  (including  the  goodwill),  found 
by  the  former  reports  (as  now  corrected)  to  have  been  the  value  of 
the  property  therein  mentioned,  made  the  gross  sum  of  89,443Z. ; 
that  all  the  property,  consisting  of  the  various  items  in  the  reports 
mentioned,  was  from  the  testator's  death  left  to  the  undisturbed 
collection  and  use  of  H.  E.  Wyatt  and  G.  Wyatt  in  the  ordinary 
course  of  their  trade :  And  he  found  that  the  partnership  debts  at 
the  testator's  death  were  39,749Z.,  all  which  were  since  paid :  And 
he  found,  on  consideration  of  the  several  states  of  facts,  and  the 
evidence  that  was  laid  before  him,  that  there  were  sufficient  assets 
of  the  partnership  existing  at  the  death  of  the  testator  for  the 
payment  of  the  said  legacies,  and  that  the  executors,  with  due 
diligence,  and  without  their  wilful  default,  might  have  possessed 
themselves,  out  of  the  partnership  property  and  for  the  testator's 
estate,  of  a  sufficient  sum  to  pay  and  satisfy  them,  of  that  they 
might  with  due  diligence,  and  without  their  wilful  default,  have 
secured  out  of  such  property  and  for  the  testator's  estate,  a  sum 
sufficient  for  the  payment  of  the  said  legacies:  And  he  further 
found  that  the  testator  was  in  possession  of  three-fourths  of  the 
house  and  premises  in  Fortpool  Lane,  purchased  by  him  and 
H.  E.  Wyatt  in  1820,  out  of  their  partnership  property,  and  that 
they  were  not  devised  by  the  will,  but  descended  to  H.  E.  Wyatt  as 
his  heir-at-law. 

The  respondents,  Adams  and  Marks,  took  twenty  exceptions  to 

the  report,  the  first  of  which  applied  to  the  finding  with  regard  to 

r  •^se  ]      the  sufficiency  of  the  assets  at  *the  testator's  death ;  and  the  second 

and  third  as  to  the  finding  of  wilful  default  of  the  executors  ;  the 
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fourth  exception  controverted  the  findings  as  to  the  value  of  the      Rowlbt 
hops ;  the  twentieth  exception  applied  to  the  last  finding  respect-       ablub. 
ing  the  house  and  premises  in  Fortpool  Lane ;  and  the  others 
controverted  the  findings  as  to  other  parts  of  the  partnership  pro- 
perty, stated  in  the  report  to  amount,  at  the  testator's  death,  to 
the  gross  sum  of  89,448Z.  minvs  89,749Z.  of  debts. 

The  cause  came  on  to  be  heard  on  the  exceptions  and  for  further 
directions  on  the  Master's  last  report,  in  March  and  in  May,  1844, 
before  the  Master  of  the  Bolls,  and  by  his  Lordship's  order,  made 
in  April,  1845,  the  first,  second,  and  fourth  exceptions  were 
allowed,  and  all  the  others  were  overruled,  and  his  Lordship 
declared  that  the  legatees  of  12,000{.  and  12,000Z.  were  entitled  to 
have  all  the  freehold  and  copyhold  estates  of  the  testator  sold  for 
payment  thereof,  but  without  prejudice  to  their  claim  on  the  primary 
fund  against  any  parties  who  might  be  answerable  for  the  same. 

The  original  appeal  was  brought,  first,  against  so  much  of  the 
order  of  May,  1889,  and  August,  1841,  as  directed  further  inquiries 
relating  to  the  partnership  property  and  the  wilful  default  of  the 
executors,  on  the  ground  that  the  Court  ought  to  have  declared 
them,  without  any  such  inquiry,  to  have  committed  wilful  default, 
and  to  be  personally  liable  to  make  good  the  said  legacies  in  case 
of  insufficiency  of  assets  of  the  testator ;  and,  secondly,  against  the 
order  of  May,  1845,  so  far  as  it  allowed  the  first,  second,  and 
fourth  of  the  executors'  exceptions. 

The  second   or   cross   appeal   was   brought   by   the  executors, 
♦against  so  much  of  the  last-mentioned  order  as  over-ruled  the       [  •757  ] 
seventeen  exceptions. 

The  third  appeal,  brought  by  William  Wyatt,  did  not  materially 
differ  from  the  first  appeal,  except  in  submitting  that  the  inquiries, 
directed  by  the  order  of  May,  1839,  ought  to  be  more  extensive,  and 
that  from  the  order  of  May,  1845,  ought  to  be  omitted  the  last 
declaration,  that  all  the  testator's  freehold  and  copyhold  estates 
ought  to  be  sold,  to  make  good  the  deficiency  of  the  personal  estate 
for  payment  of  the  two  legacies. 

Mr.  Bethell  and  Mr.  J.  Parker  {Mr.  Erskine  was  with  them), 
for  the  appellants  in  the  first  appeal : 

It  has  been  established  by  the  evidence  and  by  the  findings  of 
the  Master  thereon,  that  the  testator's  property  engaged  in  the 
brewery  business  at  the  time  of  his  death  was  amply  sufficient  for 
the  payment  of  the  two  legacies,  and   that  the  executors  might 
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BowLBT      have  easily  obtained  the  means  of  paying  them  if  they  had  duly 

Adams.  performed  the  trusts  of  the  will.  They,  on  various  occasions, 
and  especially  in  the  arrangement  effected  with  H.  E.  Wyatt  in 
January,  1828,  represented  the  testator's  property  then  engaged 
in  the  business  to  be,  and  throughout  dealt  with  it  as  being,  much 
more  than  sufficient  to  answer  the  legacies,  which  therefore  ought 
to  be  taken  without  any  further  proofs,  as  against  the  executors, 
to  have  been  the  case ;  but  the  fact  has  been  proved  and  established 
in  the  cause,  and  all  the  difficulty  which  has  been  experienced 
was  the  difficulty  of  ascertaining  the  amount  and  particulars  of 
the  property,  and  that  was  entirely  owing  to  the  neglect  of  the 
executors  themselves,  in  omitting  to  take  proper  accounts  in  the 
first  instance.     That  difficulty,  therefore,  ought  not  to  be  a  protec- 

[  *768  ]  tion  to  them.  It  appeared  *quite  clear  that  the  executors,  after 
taking  upon  themselves  the  burthen  of  the  trusts  of  the  will, 
abandoned  and  wholly  neglected  their  duties,  and  took  no  steps 
whatever  for  obtaining  the  means  of  payment  of  the  legacies  and 
securing  the  testator's  property.  They  were  not  only  guilty  of 
neglect,  but  committed  a  breach  of  trust  by  executing  the  inden- 
tures of  January,  1828,  and  concurring  in  the  arrangement  thereby 
effected,  and  especially  by  releasing  i^Mr.  H.  E.  Wyatt  from  all 
claims  in  respect  of  the  testator's  estate.     *     *    * 

It  was,  upon  the  whole,  very  evident  that  at  the  date  of  the  order 
of  May,  1839,  it  had  been  sufficiently  proved  that  the  executors,  with 
due  diligence  and  but  for  their  wilful  default,  might  have  possessed 
themselves,  out  of  the  partnership  property  and  from  the  testator's 
estate,  of  a  sufficient  sum  to  answer  and  pay  the  legacies.  The 
inquiries,  therefore,  on  that  subject  directed  by  that  order  were 
unnecessary,  and  ought  not  to  have  been  directed,  although  the  result 
of  them  has  been  that  the   case  against  the  executors  has  been 

[  ♦769  ]  strengthened.  The  order  of  May,  1845,  *allowing  the  three  excep- 
tions, was  inconsistent  with  the  former  orders,  and  with  the  evidence 
and  the  findings  of  the  Master  thereon.  Those  exceptions  ought  to^be 
overruled  as  well  as  the  seventeen  others  that  had  been  taken  to  the 
report. 

Mr.  Turner  and  Mr.  Rolt  {Mr.  W.  T.  S.  Daniel  was  with  them) 
for  Mr.  Adams,  the  solvent  executor,  as  a  respondent  in  the  first 
appeal,  supported  the  order  of  the  Master  of  the  Bolls  of  May, 
1839,  and  the  Lord  Chancellor's  order  of  1841,  affirming  the 
same,  and  also  so  much  of  the  order  of  April,  1845,  as  allowed  three 
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of  the  exceptions  taken  by  the  executors.  They  submitted  that  there  Rowley 
was  no  ground  for  charging  executors  with  the  wilful  default  or  adams. 
want  of  diligence ;  that  it  was  evident  from  the  evidence,  and  from 
the  whole  proceedings  in  the  causes,  that  there  never  were  sufficient 
assets  of  the  testator  to  pay  the  legacies ;  that  the  testator  was 
mistaken  in  his  estimate  of  the  value  of  the  brewery  property ;  and 
that  the  sums  inserted  in  the  articles  of  1825  as  general  capital, 
and  as  separate  surplus  capital  belonging  to  the  testator,  were 
imaginary  estimates,  and  not  founded  on  any  valuation  or  accounts 
taken.  At  all  events,  the  executors  did  not  possess  themselves  of 
any  of  the  assets  of  the  testator ;  it  was  not  indeed  charged  that 
they  did,  but  the  charge  against  them  was  that  with  due  diligence, 
and  without  their  wilful  default,  they  might  have  possessed  or 
secured  a  sufficient  share  of  the  testator's  property  to  answer  the 
legacies.  They  had  no  right  to  interfere  at  all  with  the  brewery  as 
executors  until  they  obtained  probate.  The  two  surviving  partners 
were  in  rightful  possession  of  the  partnership  property.  Henry 
Earley  Wyatt  disputed  his  father's  will,  and  entered  a  caveat  against 
the  proceeding  for  probate,  which  was  not  *obtained  until  nearly  [  •760  ] 
eighteen  months  after  the  testator's  death — until,  in  fact,  he  was 
purchased  out  of  the  brewery  concern.  That  concern  would  have 
been  ruined  if  the  executors  had  taken  adverse  possession.  The 
question,  therefore,  now  for  consideration  was,  whether  the  exe- 
cutors exercised  a  sound  discretion  in  not  interfering  sooner  ?  The 
general  principle  was,  that  an  executor  or  trustee  is  not  justified  in 
interfering  in  the  management  of  trust  property,  if  such  interference 
would  lead  to  the  destruction  or  danger  of  the  property.  [On  this 
point  they  cited  BtLxton  v.  Buxton  (i).] 

With  respect  to  the  cross-appeal  brought  by  the  executors,  the  [  76i  ] 
learned  counsel  submitted  that  the  order  of  April,  1845,  so  far  as  it 
over-ruled  the  seventeen  out  of  their  twenty  exceptions,  and  refused 
them  any  portion  of  their  costs,  ought  to  be  reversed  ;  because  the 
findings  of  the  Master  as  to  the  value  of  the  several  items  of  pro- 
perty, enumerated  in  his  report,  were  not  warranted  by  the  evidence 
and  states  of  facts  laid  before  him ;  and  inasmuch  the  appellants, 
in  seeking  to  charge  them  beyond  their  actual  receipts,  had  failed, 
they  ought  to  be  ordered  to  pay  the  costs.  Whatever,  however,  may 
be  the  decision  of  the  House  upon  this  appeal,  it  cannot  affect  the 
right  of  the  executors,  as  respondents  in  the  original  repeal. 

Mr.  Bethell,  in  reply.     *     *     • 

(1)  43  B.  E.  138  (1  My.  &  Cr.  80). 
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Rowley  Mr.    Wray,  for  William   Wyatt,  the  appellant  in  the  third 

ADAMS.       appeal,  said  he  had  a  distinct  interest  from  the  appellants  in  the 
^  '^^^  J       original  appeal  (i).     He  adopted  all  the  arguments  urged  in  their 
behalf,  and  asked  their  Lordships  to  remember  his  interests — 

The  Lord  Chancellor  : 

His  case  is  identical  with  that  of  the  appellants  in  the  original 
appeal.  The  rule  of  the  House  is  that  only  two  counsel  are  to 
be  heard  for  appellants  substantially  having  the  same  interest, 
unless  by  a  previous  arrangement,  when  some  distinction  is  shown 
between  the  cases  of  the  appellants. 

Mr.  Wray  said  he  presented  himself  to  the  House  at  the 
proper  time,  and  hoped  that  the  interests  of  his  client  might  be 
well  considered. 

July  27.      Lord  Langdale  : 

[  763  J  In  the  appeals  of  Rowley  v.  Adams  and  Adams  v.  Rowley^  my 

noble  and  learned  friend,  the  Lord  Chancellor,  who  was  present 
during  the  argument,  and  attended  very  carefully  to  the  subject, 
has  formed  his  opinion  upon  it ;  but  being  unable,  in  con- 
sequence of  indisposition,  to  attend  the  House,  he  has  requested 
me  to  communicate  to  your  Lordships  that  opinion,  and  the  reasons 
for  it,  which  are  thus  expressed  in  writing. 
His  Lordship  then  read  as  follows : 

''  The  appellants,  the  legatees,  complain  of  an  order  made  upon 
further  directions  hy  the  present  Master  of  the  Bolls,  dated  the 
9th  of  May,  1889,  and  of  an  order  made  by  me  in  the  Court  of 
Chancery,  aflSrming  that  order.  They  also  complain  of  an  order 
of  the  Master  of  the  Rolls,  dated  the  7th  of  April,  1845,  allowing 
three  exceptions  to  the  Master's  report,  and  upon  further  directions ; 
and  the  appeal  of  the  accounting  parties  (the  executors)  complains 
of  the  same  order  for  having  overruled  other  exceptions  to  the 
report  taken  by  them. 

"  The  complaint  against  the  order  of  the  9th  of  May,  1839, 
cannot,  I  think,  be  supported. 

"  The  12,000i.  legacies  claimed  by  the  appellants,  being,  by  the 
testator's  will,  first  charged  upon  what  he  describes  his  surplus 
capital  in  his  business  of  a  brewer.  Sir  John  Leach,  Master  of  the 
Rolls,  by  his  decree  of  the  28th  of  April,  1882,  directed  the  Master 

(1)  Sujfra,  p.  379. 
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to  inquire  whether  such  surplus  capital  amounted  to  48,916i.,  at      Rowley 
which  it  had  been  stated  in  a  certain  deed  executed  by  the  testator       aoams. 
and  his  sons  ;  or  what  it  did  amount  to.     The  Master  reported  that, 
owing  to  the  non-production  of  books  and  accounts,  he  was  unable 
to  state  what  was  the  amount  of  the  testator's  surplus  capital.    No 
exceptions  were  taken  to  that  report ;  but  the  cause  Was  *brought  on       [  'Tei  ] 
before  me  at  the  Bolls,  and  by  an  order  of  the  11th  of  January,  1886, 
I  directed  the  Master  to  take  an  account  of  the  partnership  dealings ; 
and  if  he  found  that  he  could  not  take  such  account  by  reason  of 
the  non-production  of  account  books,  he  was  to  make  a  separate 
report  of  such  circumstances,  and  he  was  to  take  an  account  of  the 
testator's  real  and  personal  estate,  both  of  which  were  liable  to 
the  payment  of  the  legacies,  the  surplus  capital  being  first  liable. 
The  Master  made  a  separate  report.,  stating  that,  by  reason  of  the 
non-production  of  the  books  of  account,  he  could  not   take  the 
account  of  the  partnership  dealings  and  transactions;   and  that 
he  had  no  means  whatever  of  taking  any  accounts  as  between  the 
individual  partners. 

"  The  object  of  the  directions  in  the  decree  of  1886  was  that,  if 
the   Master   should   find   that   he   could   not,   from  the  non-pro- 
duction  of   account  books,  take  an   account  of  the  partnership 
dealings,  he  should  make  a  separate  report — in  that  case  the  Court 
might  substitute  some  inquiries  to  attain,  as  far  as  possible,  the 
same  end,  it  being  obvious  that,  without  ascertaining  by  some 
means  what  was  the  amount  of  the  testator's  surplus  capital,  and 
what  was  his  interest  in  the  stipulated  capital,  it  would  be  impossible 
to  carry  into  effect  the  directions  in  his  will  as  to  the  application  of 
those  funds  in  payment  of  the  12,000L  legacies.     The  plaintiffs, 
however,  did  not  follow  the  course  so  provided  for  them,  for  without 
bringing  this  separate  report  under  the  consideration  of  the  Court, 
they  called  upon  the  Master  to  make  his  general  report,  which  he 
did ;  the  result  of  which  is  not  material,  except  that  it  found  that  little, 
if  anything,  was  coming  from  the  testator's  general  personal  estate. 
"  The  defendants,  however,  the  accounting  parties,  took  exceptions 
to  the  Master's  separate  report,  contending  *that  he  might,  without      [  *765  ] 
the  books  of  account,  to  some  extent,  have  taken  an  account  of  the 
partnership  dealings,  and   that  he  ought  to  have  examined  the 
testator's  sons  as  to  the  books.     These  exceptions  were  overruled 
by  the  present  Master  of  the  Rolls,  and  of  that  order  there  never 
was  any  complaint. 

*'  It  stands,  therefore,  up  to  this  point,  established  as  between  the 
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BowLKT      parties,  that  the  Master  could  not  take  any  aeooont  of  the  partner- 
Adams.       Bhip  dealings,  and,  consequently,  that  he  could  not  ascertain  what 
was  the  amount  of  the  testator's  surplus  capital,  and  what  was  the 
amount  of  his  interest  in  the  stipulated  capitaL 

"  Under  these  circumstances,  the  cause  again  came  on  before  the 
present  Masteb  of  the  Bolls,  and  by  his  order  of  the  9th  of  May, 
1839,  he  referred  it  to  the  Master  to  inquire  by  whom  the  property 
and  effects  of  the  partnership,  existing  at  the  testator's  death,  was 
possessed,  and  how  it  had  been  applied  and  disposed  of,  and  what 
had  become  thereof ;  and  he  was  to  inquire  whether  the  executors 
might  not  with  due  diligence,  and  but  for  their  wilful  default, 
have  possessed  themselves,  out  of  the  partnership  property,  for  the 
testator's  estate,  of  a  sufficient  sum  to  pay  the  legacies  of  12,000{., 
or  any  and  what  part  thereof. 

''This  was  a  very  favourable  reference  for  the  plaintifb,  the 
legatees,  as  it  gave  them  the  opportunity  of  bringing  before  the 
Master  any  proof  of  the  existence  of  the  property  primarily  liable 
to  the  payment  of  these  legacies — and  if  they  should  fail  in  tracing 
it,  it  gave  them  the  opportunity  of  making  any  case  from  which 
the  personal  liability  of  the  executors  might  be  shown  to  arise. 
The  plaintiffs,  the  legatees,  therefore,  raised  no  objection  to  this 
reference,  but  the  executors  did,  and,  by  an  appeal  to  me  in 
the  Court  of  Chancery,  complained  that  no  case  had  been 
[  *766  ]  *8hown  to  found  such  an  inquiry.  I  thought,  however,  the  inquiry 
proper,  saying — *  It  may  yet  appear  that  the  executors  could  not 
have  realised  the  testator's  property  left  to  them  invested  in  the 
brewery,  but  I  think  there  is  an  ample  case  proved  to  justify 
the  inquiry.' 

'*  The  plaintiffs,  the  legatees,  well  satisfied  with  the  inquiry 
directed  by  the  order  of  the  9th  of  May,  1839,  and  having  succeeded 
in  resisting  the  attempt  of  the  executors  to  be  relieved  from  it, 
prosecuted  the  inquiry  in  the  Master's  Office,  so  as  to  produce  a 
report  dated  the  16th  of  December,  1843,  favourable  to  their  case, 
finding  that  the  executors,  but  for  their  wilful  default,  might  have 
possessed  themselves  of  property  of  the  testator  sufficient  to  pay 
the  legacies.  But  the  Master  of  the  Bolls,  having  upon  excep- 
tions to  this  report,  thought  that  the  circumstances  did  not  justify 
this  finding,  the  plaintiffs  now,  by  the  appeal  to  this  House,  com- 
plain of  the  reference  directing  the  inquiry,  and  insist  that  instead 
of  directing  the  inquiry,  the  Master  of  the  Bolls  ought,  from  the 
jacts  ))e|o;re  }4jf^  at  tjia  time,  to  have  adjudicated  and  fixed  the 
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executors  with  a  personal  liability  to  the  legatees  for  the  amount      Rowlby 
of  their  legacies.  Adams. 

''  If  it  were  right  at  the  present  time  to  consider  this  question 
as  the  facts  appeared  before  the  Master  of  the  Bolls  in  May, 
1889, 1  should  not  hesitate  to  hold  that  the  case  was  clearly  one  for 
further  inquiry,  but  not  for  adjudication ;  but  I  am  of  opinion  that 
we  ought  not  to  look  at  the  case  as  it  appeared  in  1889.  The 
circumstances  as  they  appeared  to  the  Master  of  the  Bolls  at 
the  time  of  his  order  in  that  year,  did  not  appear  to  him  to  be 
such  as  would  justify  a  decree  against  the  executors.  But  he 
thought,  and  upon  appeal  I  also  thought,  that  they  required  further 
investigation  ;  and  the  *decree  accordingly  gave  to  the  plaintiffs  [  •767  ] 
ample  opportunity  of  establishing  any  case  they  might  be  able 
against  the  executors.  To  this  the  plaintiffs  did  not  object,  but 
brought  before  the  Master,  and  ultimately  before  the  Court,  all  the 
information  that  can  now  be  obtained.  But  by  this  part  of  their 
appeal  they  say, '  Beject  all  this  further  information,  and  decide 
the  case  as  it  appeared  in  1889,  before  that  information  was 
obtained.'  If  the  decree  directing  the  inquiries  was  to  be  reversed, 
the  House  could  not  judicially  know  what  had  been  the  result  of 
such  inquiries.  It  might  therefore  be  adjudicating  upon  rights  upon 
an  apparent  state  of  circumstances,  when  the  real  circumstances 
as  disclosed  might  show  that  what  appeared  was  directly  contrary 
to  the  real  facts.  If  inquiries  are  directed  when  there  is  sufficient 
before  the  Court  to  found  a  decree,  the  parties  are  no  doubt 
prejudiced,  and  will  have  redress  upon  appeal.  But  they  should 
be  prompt  in  applying  for  it ;  the  prejudice  can  only  be  expense 
and  delay ;  and  after  those  have  been  incurred,  and  further  informa- 
tion obtained,  a  Court  of  Appeal  will  not  readily  listen  to  objections 
to  the  decree  directing  the  inquiries.  Such  an  appeal  must  add 
to  the  expense  and  delay ;  and  if  successful,  would  only  lead  to  the 
rejection  of  the  further  information  obtained — a  result  of  no  benefit, 
if  the  further  information  be  immaterial,  and  unjust,  if  it  be 
important.  I  am  therefore  clearly  of  opinion  that  there  is  no 
ground  for  the  appeal  against  the  decree  of  the  9th  of  May,  1889, 
and  the  order  affirming  it. 

*'  The  more  important  question  is  whether,  under  all  the  circum- 
stances of  this  case,  the  appellants,  the  legatees,  are  entitled  to  the 
payment  of  their  legacies  against  the  representatives  personally. 
The  Master,  *by  his  report  of  the  16th  of  December,  1848,  finds       [  ♦768  ] 
that  they  are  so  entitled ;  but  the  Master  of  the  Bolls,  upon 
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BowLST      exceptions  to  that  finding,  has  held  that  they  are  not ;  and  that  is 
adI'ms.       ^he  question  upon  the  appeal  of  the  legatees  against  the  order  of 
the  Masteb  of  thb  Bolls  of  the  9th  of  May,  1845. 

''  The  testator  by  his  will  gave  all  the  surplus  pecuniary  capital, 
which  at  his  decease  he  should  have  in  his  business,  over  and 
above  his  rightful  and  stipulated  proportion  therein,  with  certain 
other  property,  to  his  wife  and  to  Samuel  Adams  and  Edward 
Marks,  upon  trust  to  invest  such  surplus  capital,  upon  trust  for  his 
wife  for  her  life,  and  after  her  decease  to  raise  12,00(M.  for  the 
benefit  of  each  of  his  two  daughters  and  their  children,  and  the 
residue  for  his  sons  George  and  William.  And  he  gave  all  his 
share  and  interest  in  the  brewhouse,  plant,  and  all  things  used  in 
carrying  on  the  business,  and  in  his  stipulated  capital  for  carrying 
on  the  same,  but  charged  with  such  of  his  debts  as  his  residuary 
estate  should  not  extend  to  pay,  to  his  legatees  as  to  one-half 
(that  is,  one-fourth  of  the  whole)  for  William  Wyatt,  and  the 
remaining  one-half  (or  one-fourth  of  the  whole)  for  George  and 
William  equally.  And  he  directed  his  executrix  and  executors  to 
concur  in  carrying  on  and  managing  his  said  business,  in  con- 
junction with  his  sons  of  full  age  on  behalf  of  William  imtil  he 
attained  the  age  of  twenty-one. 

''  The  testator  died  in  July,  1826,  but,  owing  to  a  contest  in  the 
Ecclesiastical  Court,  probate  was  not  obtained  until  December, 
1827,  and  William  Wyatt  attained  twenty-one  in  May,  1829.  But 
at  that  time  the  business  must  be  assumed  to  have  been  insolvent, 
it  having  been  found  by  the  valuation  in  the  first  cause  of  Rowley 
[  •769  ]  V.  Adams,  that  on  the  6th  of  November,  *1829,  the  property,  debts 
and  effects  were  over  57,0002.,  and  the  debts  and  liabilities  of  the 
business  over  64,000Z.,  leaving  a  deficit  of  7,000L  Now  as,  in  order 
to  charge  the  executors  with  these  legacies  of  12,0002.,  it  would  be 
necessary  to  prove  that  at  the  time  of  the  testator's  death  there 
were  funds  of  his  in  the  business  sufficient  to  pay  the  legacies, 
and  that  the  executors  had  the  means  of  realizing  such  funds,  but 
from  wilful  neglect  and  default  omitted  to  do  so ;  the  inquiry  must 
be  confined  to  the  period  from  the  testator's  death  in  1826  to 
November,  1829,  during  the  whole  of  which  time,  or  rather  up  to 
May,  1829,  when  William  attained  his  age,  the  executors  were  by 
the  will  directed  to  carry  on  the  business. 

"  The  Master's  report  of  April  the  29th,  1885,  finds,  that  it  was 
impossible  to  ascertain  what  was  the  amount  of  the  testator's 
surplus  capital;  and  the  report  of  the  12th  of  June,  1837    finds 
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that  it  was  impossible  to  take  any  account  of  the  partnership  Rowley 
dealings  and  transactions,  without  which  it  is  obvious  that  no  ada'ms. 
possibility  could  exist  of  ascertaining  the  surplus  capital.  Now,  as 
the  only  fund  applicable  to  the  payment  of  these  legacies  would  be 
the  testator's  capital,  whether  surplus  or  stipulated,  in  the  brewery, 
these  findings,  confirmed  and  acted  upon  by  the  Court,  go  far  to 
displace  the  first  proposition  of  the  plaintiffs,  that  at  the  testator's 
death,  there  were  funds  sufficient  to  pay  those  legacies. 

"  There  have  been  several  reports,  attempting  to  trace  the  fund 
applicable  to  the  payment  of  these  legacies,  and  each  report  states 
results  differing  widely  from  the  others,  as  the  Master  of  the  Bolls 
has  very  correctly  observed,  showing  how  impossible  it  is,  with  the 
existing  materials,  to  ascertain  the  facts.  In  attempting  to  *ascer-  [  *770  ] 
tain  what  funds  there  were  at  the  testator's  death  applicable  to 
the  payment  of  these  legacies,  too  much  reliance  has  been  placed 
upon  the  recitals  in  the  partnership  deed  of  1825,  which  states  the 
plant,  &c.,  as  valued  at  68,6762.,  and  the  surplus  capital  of  the 
testator  at  48,915Z.  After  the  testator's  death,  the  plant  was 
valued  at  15,0002.,  and  the  surplus  capital,  though  it  may  have 
been  correctly  stated  as  between  the  parties  to  the  deed  of  1825, 
ought  not  to  be  considered  in  establishing  a  personal  charge 
against  the  executors  who  were  no  parties  to  it.  A  statement  by  a 
testator,  as  to  the  value  of  his  property,  cannot  form  any  ground 
for  charging  his  executors  with  such  value.  But  assuming  the 
sums  to  be  correct,  the  only  meaning  of  which  the  term  "  surplus 
capital "  is  capable,  is  money,  advanced  for  the  purposes  of  the 
business  beyond  what  the  parties  are  bound  to  advance.  But  such 
surplus  capital  can  only  be  realized  out  of  the  effects  of  the  part- 
nership, or  by  the  other  partners,  if  such  effects  are  insufficient. 
It  can  only  represent  a  debt,  and  that  not  payable,  until  all  the 
partnership  debts  were  paid,  and  then  so  much  only  as  should 
be  found  due  from  the  other  partners  upon  taking  the  accounts 
between  them,  which  it  has  been  ascertained  that  there  was  no 
possibility  of  taking. 

''It  appears,  therefore,  that  the  recitals  in  the  deed  of  1825, 
cannot  be  relied  upon  for  the  purposes  of  the  present  inquiry.  The 
evidence,  indeed,  shows  that  those  sums  were  not  made  up  exactly 
according  to  facts,  and  that  the  mode  of  making  out  the  accounts 
could  not  lead  to  any  safe  conclusion  as  to  the  value  of  the  property. 
When  any  new  purchase  was  made  for  the  purposes  of  the  business, 
the  money  so  laid  out  was  added  to  the  amount  of  capital  employed ; 
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Rowr.KT  but  the  value  of  the  property  employed  was  not  thereby  increased, 
Ad/ms.  *the  purchase  being  only  in  substitution  for  what  had  been  exhausted 
[  *77i  ]  or  worn  out,  of  which  no  notice  was  taken.  If  profits  were  to  be 
divided  without  reference  to  the  ordinary  expenditure,  it  is  obvious 
that  it  would  be  a  payment  of  profits  out  of  the  capital ;  and  the 
result  would  be  that,  in  time,  the  apparent  capital  would  greatly 
increase,  whilst  the  real  capital  or  property  of  the  firm  remained 
the  same.  This  is  the  view  I  took  of  the  case  in  my  judgment  at 
the  Bolls,  on  the  11th  of  January,  1886,  and,  upon  re-consideration, 
I  think  this  view  was  correct. 

''  Under  the  decree  of  the  Master  of  the  Bolls  of  the  9th  of 
May,  1889,  the  Master  has  gone  into  an  elaborate  investigation 
of  the  necessary  accounts  to  answer  the  inquiries  thereby  directed, 
so  far  as  materials  were  found  to  exist  for  that  purpose ;  and  partly 
from  such  accounts  as  have  been  procured,  and  partly  from  the 
evidence  of  witnesses,  has  come  to  the  conclusion  that  there  was, 
at  the  time  of  the  testator's  death,  property  of  his  in  the  business 
sufficient  to  have  paid  the  legacies.  The  Master  of  the  Bolls  has 
in  his  judgment  of  the  9th  of  May,  1845,  investigated  the  grounds 
of  this  conclusion,  and  the  evidence  upon  which  the  statement  of 
figures  rests,  and  has  particularly  observed  upon  the  variances 
between  this  finding  of  the  Master,  and  the  findings  in  his  former 
reports,  and  has  come  to  the  conclusion  that  in  a  question  of 
charging  the  executors  personally,  there  is  not  such  proof  of 
assets  as  the  Court  would  require;  and  in  this  opinion  I  fully 
concur. 

''  That,  however,  is  not  the  only  or  the  most  material  point  upon 
which  the  decree  in  this  case  must  depend  ;  for  assuming  it  to  have 
been  proved  that  at  the  time  of  the  testator's  death  he  had  the 
required  amount  of  property  coming  to  him  from  the  business,  and 
[  *772  ]  that  there  *were  assets  of  his  in  the  business  sufficient  to  have 
realised  such  amount,  it  is  to  be  considered  what  was  the  duty  of 
the  executors  under  the  directions  of  the  testator's  will.  If  it  was 
their  duty  to  take  immediate  steps  to  realize  and  secure  the  testator's 
property  in  the  business,  it  could  only  be  done  by  stopping  the 
business  and  selling  the  property  belonging  to  it ;  but  of  what  it 
would  have  realized  under  those  circumstances  no  calculation  can 
be  made  ;  it  is  only  certain  that  the  produce  would  fall  very  short 
of  any  calculation  made  as  to  the  value  of  the  property  to  parties, 
who  were  to  use  it  in  the  business.  This,  however,  would  have 
been  a  direct  breach  of  the  duty  imposed  upon  the  executors  by  the 
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will,  for  they  were  directed  to  concur  with  the  testator's  sons  in  Rowlky 
carrying  on  the  business  until  William  should  attain  twenty-one,  ad^s, 
and  he  was  under  that  age  at  the  testator's  death.  The  legacies 
were  indeed  primarily  payable  out  of  the  surplus  capital ;  but  if, 
as  the  fact  is,  such  surplus  capital  was  merged  in  the  property 
employed  in  the  business,  and  could  only  be  realised  by  converting 
such  property  into  money,  it  was  obviously  impossible  for  the 
executors  to  raise  the  12,0002.  legacies,  assuming  that  there  were 
assets  for  that  purpose,  and  to  carry  on  the  business. 

"  I  cannot,  therefore,  for  the  purpose  of  charging  the  executors 
personally,  assume  that  they  were  wrong  in  permitting  the  sons  to 
continue  the  business,  which  the  testator  not  only  directed  them 
to  assist  in  carrying  on,  but  made  his  share  in  it  the  subject  of 
specific  gift,  in  different  proportions,  to  his  sons.  If  it  was  not  the 
duty  of  the  executors  to  endeavour  to  realize  the  testator's  interest 
in  the  business  at  the  time  of  his  death,  on  account  of  the  direc- 
tions to  carry  it  on  till  William  *attained  twenty-one,  such  duty  [  •773  ] 
did  not  arise  until  the  21st  of  May,  1829,  when  he  attained  that 
age ;  and  of  the  value  of  the  property  at  that  time  there  is  no 
evidence,  except  that  in  November  following  it  was  less  by  above 
7,00OZ.  than  the  debts  and  liabilities  to  which  it  was  subject,  and 
that  shortly  afterwards  the  partners  became  bankrupts. 

''  But,  assuming  that  it  was  not  the  duty  of  the  executors  to  stop 
the  business,  for  the  purpose  of  realizing  the  legacies,  till  William 
attained  twenty-one,  and  that  there  was  not  at  that  time  property 
for  that  purpose,  still  the  executors  might  have  so  conducted  them- 
selves in  the  management  of  the  business  in  the  interval,  and  have 
so  been  parties  to  the  loss  of  the  property  as  to  have  subjected 
themselves  to  personal  liability  to  the  legatees.  But  what  is  the 
history  of  that  period  ?  Upon  the  testator's  death  in  July,  1826, 
Henry  Earley  Wyatt,  the  son,  disputed  his  will,  and  the  executors 
did  not  obtain  probate  until  December,  1827 ;  and  it  is  found  that 
the  sons,  the  surviving  partners,  received  what  was  recovered  of 
the  debts  due  to  the  business,  and  conducted  and  managed  it  them- 
selves ;  and  of  these  transactions  no  evidence  appears  to  exist. 
But  the  executors  do  not  appear  to  have  received  the  share  of  the 
testator;  and  the  question  is  not  now  what  they  did  receive,  but 
as  to  charging  them  with  the  amount  of  what  they  might  have 
received. 

"  The  strongest  piece  of  evidence  against  the  executors  upon  the 
subject  of  value  is  the  deed  of  the  let  of  January,  1828,  by  which 
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BowLET      Henry  Earley  Wyatt  sold  and  assigned  to  George  his  one-fourth 

AdIiul  share  of  the  basiness,  in  consideration  of  20,00(tf.  To  this  deed 
the  executors  were  parties,  but  the  transaction  was  entirely  between 

[  •774  ]  H.  E.  Wyatt  and  G.  Wyatt.  The  *executors,  indeed,  by  a  deed  of 
the  same  date,  released  H.  E.  Wyatt  from  all  responsibility  to  tbe 
testator's  estate,  which  was  certainly  a  very  unintelligible  trans- 
action, but  no  question  arises  upon  it  in  this  appeal.  The  case  is 
not  that  H.  E.  Wyatt  was  responsible  to  the  estate,  and  that  such 
responsibility  has  been  lost  by  this  release.  How  G.  Wyatt  was 
induced  to  give,  or  agreed  to  give,  20,000Z.  for  one-fourth  of  a 
property  and  business,  which  in  November,  1829,  was  upon  the 
sale  to  Thompson  of  the  testator's  half,  at  a  valuation,  found  to  be 
subject  to  liabilities  beyond  its  value,  cannot  be  explained.  But  it 
seems  clear  that  whatever  property  the  testator  had  in  the  business 
at  the  time  of  his  death  was  lost  in  carrying  it  on,  or  by  the  mis- 
conduct of  his  sons,  between  that  time  and  May,  1829,  when 
William  attained  twenty-one,  during  which  period  the  testator 
had  directed  his  executors  to  carry  on  the  business ;  and  there  is 
no  proof  that  such  loss  arose  from  any  misconduct  of  the  executors. 
"  I  am,  therefore,  of  opinion  that  the  charge  against  them  cannot 
be  supported  upon  that  ground.  The  two  propositions  found  by 
the  Master,  and  combated  by  the  first  and  second  exceptions,  are, 
I  think,  not  capable  of  being  supported ;  and  I  therefore  think 
that  those  exceptions  were  properly  allowed  by  the  Master  of 
THE  Bolls. 

"  If  your  Lordships  shall  concur  with  me  in  thinking  the  Master 
OF  THE  Bolls  right  in  allowing  the  first  and  second  exceptions,  the 
question  as  to  the  personal  liability  of  the  executors  will  be  disposed 
of  in  the  negative ;  and,  in  that  case,  the  points  raised  upon  the 
other  exceptions  become  immaterial.  But  if  it  were  material  to 
enter  into  the  details  raised  by  those  exceptions,  I  think,  for  the 

[  *776  ]  reasons  stated  by  the  Master  of  *the  Bolls,  that  he  disposed  of 
them  in  the  proper  manner.  Having  come  to  the  conclusion  that 
the  legatees  must  seek  their  remedy  against  the  other  property 
charged,  and  not  against  the  executors  personally,  I  think  that  the 
Master  of  the  Bolls'  decree  contains  all  proper  directions  for  that 
purpose.  It  properly  leaves  open  all  such  remedies  as  any  of  the 
parties  may  be  in  a  situation  to  enforce,  and  gives  to  the  legatees 
the  only  relief  which,  under  the  unfortunate  circumstances  of  this 
case,  remains  open  for  them. 

**  I  greatly  regret  to  add  to  the  loss  and  expense  these  legatees 
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have  already  sustained  in  this  litigation,  but  being  of  opinion  that      Rowley 
the  decree  and  order  of  the  Master  of  the  Rolls  were  altogether       adams. 
correct,  I  must  advise  your  Lordships  to  affirm  them,  with  costs,  to 
be  paid  by  the  appellants ;  and  I  think  a  similar  order  should  be 
made  in  the  cross  appeal." 

Lord  Brougham: 

Does  your  Lordship  retain  the  same  opinion  as  when  you  gave 
judgment  below  in  this  case? 

Lord  Lanodalb: 
Yes,  I  am  of  the  same  opinion. 

Lord  Brougham: 

My  Lords,  my  noble  and  learned  friend  from  whose  orders  these 
appeals  are  brought,  and  who  has  just  read  the  Lord  Chancellor's 
opinion  and  judgment,  has  stated  that  he  retains  the  same  opinion 
which  he  held  originally.  In  this  case  I  did  not  attend  so  regularly 
as  I  generally  do  in  the  cases  before  your  Lordships,  but,  from 
particular  circumstances  I  was  requested  to  look  into  the  case ; 
indeed,  my  noble  and  learned  friend,  who  is  not  now  present, 
requested  that  I  should  look  into  it.  I  consider  it  to  be  a  case  by 
no  means  unencumbered  with  difficulty ;  on  the  contrary,  it  is  a 
case  of  very  considerable  complication,  and  has  been  so  dealt  with 
and  so  considered  *throughout  the  whole  of  this  long  litigation.  [  •yye  ] 
But,  my  Lords,  upon  the  whole  I  see  no  reason  to  join  in  any 
proposition  for  reversing  the  judgment  of  the  Court  below  and  the 
orders  of  the  Master  of  the  Bolls,  affirmed  in  some  respects  by 
the  order  upon  the  re-hearing  before  the  Lord  Chancellor ;  and  I 
have  the  less  necessity  to  enter  at  any  length  into  the  case  after 
the  very  elaborate  statement  of  opinion,  with  reasons  entering  into 
every  part  of  the  case,  both  in  point  of  fact  and  in  point  of  law, 
which  has  been  read  by  my  noble  and  learned  friend,  from  the 
Lord  Chancellor.  I  had  some  doubts  originally  about  the  liability 
of  the  executors ;  but  I  have  now  come  to  the  opinion  that  the 
Court  below  was  right,  and,  therefore,  I  shall  move  your  Lordships 
that  the  orders  appealed  from  be  affirmed  with  costs. 

Lord  Campbell  : 

My  Lords,  the  difficulty  in  this  case  is  to  get  at  the  facts.    When 
they  are  ascertained  I  think  the  case  will  be  found  to  be  without 
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Rowley 
Adams. 


difi&culty.  The  facts  have  been  stated  in  the  most  luminous 
manner  in  the  elaborate  judgment  of  the  Lord  Chancellor,  which 
my  noble  and  learned  friend  has  read,  and  after  that  there  is  not 
the  smallest  difficulty  in  concurring  in  the  motion  which  has  been 
made  to  affirm  the  decree  and  order. 


Mr.  Turner : 

Will  your  Lordships  pardon  me  for  mentioning  that  there  was  a 
third  appeal,  which  was  considered  as  standing  on  the  same  footing 
as  the  appeal  of  the  legatees.  I  understand  the  Lord  Chancellor's 
judgment,  which  the  noble  and  learned  Lord  has  been  kind  enough 
to  read,  to  dispose  at  the  same  time  of  that  third  appeal. 

Lord  Brougham: 

We  understand  so;  Lord  Cottenham  certainly  understood  so, 
and  it  must  be  so  considered. 

[  777  ]       Lord  Langdalb  : 

There  was  no  separate  argument  upon  it;  it  was  considered 
at  the  time  to  depend  upon  that  which  is  now  specifically 
disposed  of. 

Lord  Brougham: 

There  is  no  doubt  about  it ;  we  will  have  that  taken  care  of  in 
the  judgment. 

The  orders  complained  of  in  the  first  appeal,  of  May,  1839, 
August,  1841,  and  April,  1845,  were  then  affirmed,  with  costs. 

The  cross-appeal  of  the  executors  against  the  order  of  1845,  and 
William  Wyatt's  appeal,  were  also  dismissed,  with  costs. 


1849. 

July  16,  17, 

19,  27. 

Lord 
Campbell. 

Lord 
Brougham. 

[777] 


SMYTH  V.  DAELEY. 

(2  H.  L.  C.  789—806.) 

Where  certain  acts  of  a  coiporation  are  to  be  performed  at  a  special 
meetiiig  of  the  members  of  that  corporation,  all  the  persons  entitled  to  be 
present  thereat  must  be  summoned,  if  they  are  within  a  reasonable 
summoning  distance. 

The  omission  to  summon  any  one  so  entitled,  renders  the  acts  done  at 
the  meeting,  in  his  absence,  invalid. 

A  finding  in  a  special  verdict  that  a  person  entitled  to  be  present  at  a 
special  meeting  of  a  corporate  body  was  not  summoned,  and  that  he  was  at 
the  time  within  summouing  distance,  throws  on  the  party  supporting  the 
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validity  of  the  acts  done  at  the  meeting  the  onus  of  showing  a  sufficient        Smyth 
cause  for  his  not  being  summoned.  v- 

The  election  of  treasurer  for  the  county  of  the  city  of  Dublin  was  vested       I^aulby. 
by  the  49  Geo.  III.  c.  xx.  in  the  **  board  of  magistrates  of  the  county  of  the 
said  city,"  and  was  directed  to  take  place  at  the  Sessions  Court  of  tie  city, 
by  vote  of  the  magistrates  there  present : 

Held,  that  the  Recorder  of  Dublin  was  a  member  of  that  board,  and 
oug^t  to  have  been  summoned  to  a  meeting  of  the  magistrates  summoned 
for  that  election  (1),  and  that  the  omission  to  sununon  him  rendered  the 
election  which  took  place  in  his  absence  invalid  (2). 

In  this  case  an  action  of  assumpsit  had  been  brought  in  the 
Court  of  Queen's  Bench  in  Dublin,  by  Smyth  against  Darley,  to 
recover  the  money  received  by  the  latter  while  he  held  the  oflSce  of 
treasurer  of  the  county  of  the  city  of  Dublin.  Smyth  alleged  that 
Darley  never  was  lawfully  elected  to  the  office ;  but  that  he,  Smyth, 
was  on  the  21st  of  February,  1889,  thereunto  lawfully  elected  under 
the  49  Geo.  III.  c.  xx.  (3),  and  that  *Darley'8  possession  of  the  office  [  *790  ] 
was  a  usurpation.  Most  of  the  facts  out  of  which  the  contention 
between  these  parties  arose  were  set  forth  in  the  report  of  the  case 
of  Darley  v.  The  Queen  (4).  For  the  purpose  of  the  discussion  on  the 
present  writ  of  error  it  is  not  necessary  to  repeat  them ;  but  the 
following  facts,  found  in  the  special  verdict  settled  in  this  case,  are 
material.  On  the  81st  of  January,  1881,  Darley  obtained  a  rule 
for  a  mandamus  to  the  lord  mayor  to  summon  a  meeting  of  the 
magistrates  in  order  to  declare  him  (Darley)  to  have  been  duly 
elected  on  a  previous  day  to  the  office  of  treasurer.  That  rule  was 
not  made  absolute  till  the  12th  June,  1889.  In  the  mean  time, 
namely,  on  the  2l8t  February,  1839,  the  lord  mayor,  acting,  as  it 
was  said,  on  the  advice  of  counsel,  treated  the  previous  election  as 

(1)  This  point  was  decided  upon  the  shall,  within  twenty-one  days  after 
construction  of  certain  Acts  of  the  such  vacancy,  convene  the  board  of 
Irish  and  English  Parliaments,  which  magistrates  of  the  county  of  the  said 
have  become  obsolete  since  the  passing  city  of  Dublin,  to  meet  at  the  Sessions 
of  the  Municipal  Corporations  (Ire-  House  in  the  said  city,  between  the 
land)  Act,  1840  (3  &  4  Vict.  c.  108) ;  hours  of  twelve  in  the  forenoon  and 
see  &  1  and  per  Lord  Campbell,  two  in  the  afternoon,  and  then  and 
poBtf  p.  397. — ^A.  C.  there,  by  the  majority  of  votes  of  such 

(2)  Cited  on  this  point  by  Wills,  J.,  magistrates  as  shall  be  present,  shall 
in  Merchants  of  the  Staple  v.  Bank  of  proceed  to  elect  a  fit  and  sufficient 
England  (1887)  21  Q.  B.  D.  160,  165, 57  person  to  be  treasurer  of  the  said  city 
L.  J.  Q.  B.  421. — A.  C.  of  Dublin;  and  at  such  meeting  the 

(3)  By  the  third  section  of  which  it  said  lord  mayor,  or  in  his  absence,  the 
is  enacted  that  "  whenever  the  trea-  senior  magistrate  present,  shall  pre- 
Burership  of  the  city  of  Dublin  shall  side  as  chairman,  and  shall  take  the 
be  vacant  by  the  death,  resignation,  votes  of  the  other  magistrates,  and 
removal  or  dismission  of  the  present  or  shall  not  himself  give  his  vote  except 
any  future  treasurer,  the  lord  mayor  in  the  case  of  equality  of  voices." 

of  the  said  city  for  the  time  being         (4)  69  U.  B.  121  (12  CI.  &  Fin.  520). 
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smtth       altogether  void,  and  convened  a  meeting  of  the  city  magistrates  to 

dabley.  proceed  to  an  election  of  treasurer,  under  the  provisions  of  the 
49  Geo.  III.  c.  XX.,  as  if  the  office  was  actually  vacant. 

Before  the  year  1838,  the  police  justices  of  the  Dublin  district 
had  voted  at  the  election  of  treasurer  ;  but  in  that  year  a  statute 

[  ♦791  ]  had  been  passed  (1  Vict.  *c.  26)  entitled,  "  An  Act  to  make  more 
efficient  provisions  relating  to  the  police  in  the  district  of  Dublin 
metropolis,*'  by  which  the  jurisdiction  of  the  police  justices,  known 
as  divisional  or  district  justices  there,  had  been  altered  and  limited, 
so  that  their  jurisdiction  no  longer  embraced  the  whole  of  the 
county  of  the  city  of  Dublin,  but  was  confined  to  a  portion  thereof. 
By  this  alteration  it  was  deemed  that  their  right  to  vote  at  the 
election  of  the  treasurer  was  lost,  and  they  were  consequently  not 
summoned  to  attend  the  meeting.  No  summons  to  attend  the 
meeting  of  the  21st  February,  1889,  was  issued  to  either  of  the 
sheriffs,  or  to  the  Recorder  of  the  Court,  though  all  were  within 
summoning  distance.  The  sheriffs,  however,  attended,  and  tendered 
their  votes,  which  were  rejected.  The  Recorder  did  not  attend. 
Only  fifteen  aldermen  out  of  the  twenty-four  were  present.  Darley 
caused  a  protest  to  be  entered  against  this  meeting  for  illegality  in 
several  respects,  but  took  no  further  part  in  the  proceedings. 
Smyth  was  consequently  the  only  person  who  appeared  as  a  candi- 
date, and  out  of  fifteen  aldermen  who  did  attend,  the  other  nine, 
though  summoned,  being  absent,  he  received  the  votes  of  fourteen. 
The  mayor  thereupon  declared  Smyth  duly  elected,  and  he  and  his 
two  sureties  immediately  afterwards  entered  into  recognizances  as 
directed  by  the  Act,  49  Geo.  III.  c.  xx.,  and  he  was  at  once 
admitted  by  the  mayor  to  exercise  the  office. 

On  the  22nd  June,  1839,  Darley,  in  obedience  to  the  peremptory 
mandamus y  issued  in  pursuance  of  the  judgment  delivered  on  the 
12th  of  that  month,  was  admitted  to  the  possession  of  the  office, 
Smyth  being  present,  and  formally  protesting  against  his  admission. 
On  the  16th  of  November,  1839,  one  Robert  Kinahan   obtained 

[  ♦792]  leave  to  file  a  qito  warranto  against  him,  on  *  which  judgment  was 
given  for  the  Crown  (i).  Darley  brought  that  judgment  by  writ  of 
error  to  this  House,  on  the  question  whether  such  an  office  was  by 
law  the  subject  of  a  qxu)  tvarranto,  and  the  judgment  of  the  Court 
below  on  that  question  was  affirmed  (2) ;  the  result  of  which  was 
that  Darley  was  then  completely  ousted.  As  soon  as  that  judg- 
ment of  affirmance  had  been  pronounced,  this  action  was  commenced 
(1)  3  Ir.  L.  R.  334.  (2)  69  R.  R  121  (12  CI.  &  Fin.  520). 
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to  recover  the  amount  of  the  fees  and  salary  received  by  Darley  Smtth 
between  the  22nd  of  June,  1889,  and  the  ouster  upon  the  judgment  dawIbt. 
of  this  House  in  1845.  Smyth  obtained  a  verdict ;  the  facts  were 
turned,  as  before  stated,  into  a  special  verdict,  on  which  Smyth 
obtained  judgment  in  the  Court  of  Queen's  Bench  in  Ireland. 
Darley  brought  a  writ  of  error  in  the  Court  of  Exchequer  Chamber 
there,  and,  by  a  majority  of  seven  to  four  Judges,  a  reversal  of 
that  judgment  was  pronounced  (i).  Smyth  then  brought  the 
present  writ  of  error. 

There  were  several  points  raised  for  argument  on  the  special 
verdict,  but  in  the  course  of  the  discussion,  the  Lords  intimated  a 
wish  that  the  arguments  should  be  confined  to  the  single  point  (2)  of 
the  right  of  the  Becorder  to  be  present  at  the  election  of  treasurer. 

Mr.  Napier  and  Mr.  Fleming,  for  the  plaintiff  in  error.    *     *     ♦ 

Sir  F.  Kelly  and  Mr.  Peacock,  for  the  defendant  in  error.   *   *   *        [  797  ] 

Mr.  Fleming,  in  reply.     *     *     *  [  8^1  J 

Lord  Campbell:  •'^7. 

My  Lords,  this  case  having  been  so  recently  before  your  Lord-  [  8^3  ] 
ships,  and  so  fully  argued,  there  is  no  necessity  for  my  stating  the 
nature  of  the  action,  or  the  facts  found  by  the  special  verdict.  The 
question  which  we  have  to  consider,  I  think,  is  whether,  as  the  law 
of  Ireland  stood  in  the  year  1889,  the  Becorder  of  Dublin  was 
entitled  to  vote  in  the  election  of  a  treasurer  for  the  county  of  the 
city  of  Dublin.  The  special  verdict  finds  that  he  was  not  present 
at  the  election  of  the  plaintiff,  and  ''  that  he  was  not  convened  or 
summoned  to  attend  at  the  said  election."  The  election  being  by  a 
definite  body  on  a  day  of  which,  till  summons,  the  electors  had  no 
notice,  they  were  all  entitled  to  be  specially  summoned,  and,  if 
there  was  any  omission  to  summon  any  of  them,  unless  they  all 
happened  to  be  present,  or  unless  those  not  summoned  were  beyond 
summoning  distance — as,  for  instance,  abroad, — there  could  not  be 
a  good  electoral  assembly ;  and  even  a  unanimous  election  by  those 
who  did  attend  would  be  void  (8). 

(1)  10  Ir.  L.  R.  376.  Lord  Campbell,  post,  p.  397. 

(2)  The  arguments  are  omitted  as  (3)  See  per  Wills,  J.,  in  Merchants 
this  point  depended  upon  statutes  of  the  Staple  y.  Bank  of  England  {ISSI) 
which  have  become  obsolete:  see  21  Q.  B.  D.  160,  165,  67  L.  J.  Q.  B. 
Municipal  Corporations  (Ireland),  Act  421.— A.  C. 

1843  (3  ft  4  Vict,  c,  108),  s.  1,  and  per 
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Smyth  Objection  is  made  here  that  the  special  verdict  is  defective,  in 

Dablbt.  merely  finding  that  "  the  Eecorder  was  within  summons  on  the  day 
of  the  election."  But  if  he  was  entitled  to  vote,  I  am  of  opinion 
that  the  ontis  was  cast  upon  the  plaintiff  of  showing  that  he  could 
[  *804  ]  not  *be  summoned.  The  special  verdict  contains  no  negative  state- 
ment upon  that  subject,  and  we  are  boimd  to  suppose  that  no 
evidence  was  given  to  prove  his  absence  to  have  been  occasioned  by 
anything  else  except  the  want  of  a  summons. 

The  question  whether  the  Becorder  was  entitled  to  vote  in  the 
election  of  treasurer  for  the  county  of  the  city  must  be  attended 
with  great  difiSculty,  as  the  very  learned  Judges  were  divided  upon 
it.  They  have  treated  it  with  the  care  and  ability  which  eminently 
distinguish  all  their  deliberations.  But,  my  Lords,  after  several 
times  perusing  all  their  opinions,  as  well  as  attentively  listening  to 
the  arguments  at  our  Bar,  I  feel  no  hesitation  in  agreeing  with  the 
majority,  that  the  Becorder  was  entitled  to  vote. 

Everything  turns  on  the  construction  to  be  put  upon  the  expres- 
sion found  in  the  8rd  section  of  49  Geo.  III.  c.  xx.,  "  the  board  of 
magistrates  of  the  county  of  the  city  of  Dublin."  Is  the  Becorder 
therein  included  or  excluded  ?  Prima  facie  he  is  included ;  for  he 
is  undoubtedly  a  magistrate  of  the  county  of  the  city  of  Dublin. 
"  Magistrate  "  here,  certainly  means  justice,  and  by  the  charter  of 
Charles  II.  he  is  expressly  constituted  a  justice.  I  do  not  think 
there  is  the  slightest  weight  in  the  arguments  adduced  to  prove 
that  under  subsequent  statutes  he  has,  in  some  respects,  ceased 
to  be  a  justice  of  the  city.  Lucas's  Act,  88  Geo.  II.  c.  16,  is 
chiefly  relied  upon.  But  this  only  adds  to  the  number  of  the 
justices,  and  in  enacting  that  the  lord  mayor,  aldermen  and  sheriffs 
shall  be  justices,  it  by  no  means  disfranchises  the  Becorder. 

A  doubt  seems  to  have  arisen  whether  the  statute  18  &  14 
Geo.  III.  c.  18,  applied  to  the  election  of  a  treasurer  for  the  county 
[  •805  ]  of  the  city  of  Dublin.  Several  *of  its  enactments  do  apply  exclu- 
sively to  the  election  of  a  treasurer  for  a  county.  But  after  the 
49  Geo.  in.  c.  XX.,  I  think  we  are  bound  to  understand  that  the 
18  &  14  Geo.  III.  c.  18,  extended  to  the  election  of  a  treasurer  for  the 
county  of  a  city  ;  and,  therefore,  that  the  Becorder  of  Dublin,  as  a 
justice  for  the  county  of  the  city,  prior  to  the  49  Geo.  III.  c.  xx., 
was  entitled  to  vote.  No  importance  can  be  attached  to  one  of  the 
findings  of  the  jury,  that  at  one  particular  election,  which  is 
mentioned,  aldermen  only  were  convened. 

The  49  Geo.  III.  c.  xx.,  instead  of  disfranchising  the  Becorder, 
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uses,  I  think,  language  well  calculated  to  preserve  his  rights ;  it  Smyth 
gives  the  power  of  election  to  the  magistrates  of  the  county  of  the  dablby. 
city,  and  he  is  one  of  them.  The  word  "  board  "  is  used ;  but  this 
seems  to  me  to  be  here  synonymous  with  bench ;  and  the  lord 
mayor,  on  a  vacancy  of  the  office  of  treasurer,  may  therefore  be 
said  to  be  required  **  to  convene  a  bench  of  magistrates,"  to  meet  at 
the  Sessions  Court  in  the  said  city.  The  same  magistrates  are  to 
be  convened  who  would  meet  if  Sessions  for  the  county  of  the  city 
were  to  be  held.  It  has  been  gratuitously  asserted,  that  when  the 
aldermen  of  Dublin  meet  as  magistrates,  the  Becorder  attends  only 
as  their  assessor.  On  the  contrary,  it  is  quite  clear  that  he  is 
present  with  co-ordinate  authority,  as  a  member  of  the  Court, 
board,  or  bench.  He  is  a  dignified  officer;  but  there  can  be 
nothing  derogatory  to  his  dignity  in  voting  for  so  important  an 
officer  as  treasurer  for  the  county  of  a  city. 

Several  statutes  have  been  cited  to  us,  where  the  expression 
occurs  "  board  of  aldermen,"  and  it  is  said  that  at  such  a  board  the 
Becorder  would  have  no  right  to  be  ^present,  because,  although  he  [  *806  ] 
is  a  justice,  he  is  not  an  alderman.  But  the  very  existence  of  this 
designation  of  ''  board  of  aldermen,"  strengthens  the  claim  of  the 
Becorder  to  vote  for  treasurer ;  for,  if  the  right  of  voting  was  to  be 
confined  to  aldermen,  why  was  not  the  well-known  designation  of 
"  board  of  aldermen  "  adhered  to.  But  the  designation  used  is  the 
"  board  of  magistrates  of  the  county  of  the  city  of  Dublin,"  and  of 
this  board  the  Becorder,  being  a  magistrate,  is  a  constituent 
member. 

If  this  should  be  your  Lordships'  opinion,  it  entirely  disposes  of 
the  case,  and  there  is  no  occasion  for  considering  the  other 
objections  taken  to  the  plaintiff's  right  to  recover. 

Were  the  election  of  treasurer  for  the  county  of  the  city  of 
Dublin  still  to  take  place  under  the  same  statute,  for  the  sake  of 
avoiding  future  disputes  and  future  litigation,  your  Lordships 
might  be  desirous  of  determining  the  right  of  the  other  claimants 
to  join  in  the  election ;  but  as  the  election  now  takes  place  under  a 
totally  different  law  (1),  (which  I  hope  may  be  more  free  from  doubt) 
no  good  could  arise  from  doing  more  than  what  is  necessary  to 
dispose  of  this  writ  of  error. 

I  therefore  move,  my  Lords,  that  there  should  be  judgment  for 
the  defendant  in  error. 

(1)  See  Municipal  Corporations  (Ireland)  Act,  1840  (3  &  4  Yict.  c.  108), 
8.  93.— A.  C. 
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Smtth 
Daslrt. 


LoBD  Bbougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
and  for  the  reasons  which  he  has  given.  The  point  which  he  made 
towards  the  latter  part  of  his  observations,  is  one  which  occurred 
to  me  daring  the  argument  at  the  Bar,  and  which  appeared  to  me 
to  decide  the  question,  without  anything  further.  I  shall  therefore 
say  no  more  than  that  I  entirely  concur  in  his  proposition. 

Judgment  for  the  defendant  in  error,  with  cotts. 


1849. 
jMlf  13,  31. 

Lord 
Brougham. 

Loid 
Campbell. 

[807] 


[  ♦SOS  ] 


SMITH  V.  The  EARL  of  STAIE  and  Othebs  (l). 

(2  H.  L.  C.  807-^10.) 

The  ofBoefs  of  State  in  Scotland  obtained  a  judgment  on  interdict  against 
an  individual  who  had,  by  erecting  a  wall,  encroached  on  the  sea-shore,  the 
suit  being  instituted  by  them  solely  to  protect  the  public  right.  The  judg- 
ment of  the  Cou&T  below  was  appealed  against,  and  afiBrmed,  but  was 
affirmed  without  costs  (2). 

LoBD  Abbbcobn  had  a  grant  from  the  Crown  of  certain  lands 
adjoining  the  sea-shore,  in  the  barony  of  Duddingston,  with 
limitations  as  to  the  right  of  granting  them  out.  In  the  year  1805 
he  granted  to  a  person,  named  Stewart,  a  charter  or  lease  of  a 
certain  part  of  this  land,  amounting  to  an  eighth  of  an  acre,  for 
the  purpose  of  building  a  house  thereon.  In  this  instrument,  one 
of  the  limits  of  this  piece  of  land  (the  only  one  material  to  be  con- 
sidered), was  thus  described :  "  bounded  by  the  sea-shore  to  the 
north."  The  sea-shore  was  described  in  the  allegations  of  fact  as 
consisting  of  an  extensive  stretch  of  open  sands,  which  the  sea 
covered  at  spring  tides.  That  part  which  was  covered  by  the 
ordinary  tides,  was  firm  and  solid,  that  which  was  only  covered 
when  there  were  spring  tides,  consisted  of  a  deep  loose  sand.  All 
these  sands  the  inhabitants  of  the  neighbouring  town  of  Portobello, 
and  of  the  surrounding  country,  had  been  accustomed  to  use  for  all 
purposes  of  pleasure  and  recreation,  and  the  ^troops  had  frequently 
been  publicly  reviewed  there.  The  lease  came  into  the  hands  of 
Smith,  who,  in  the  year  1842,  built  a  wall,  which,  it  was  alleged, 
was  placed  for  some  distance  across  the  loose  sand,  and  reached 
down  to  that  which  was  covered  at  every  ordinary  tide.  The 
respondents  having  had  complaints  made  to  them  on  this  subject. 


(1)  See  Johnson  v.  Jtex  [1904]  A.  C. 
817,  73  L.  J.  P.  C.  113.— A.  C. 

(2)  The  case  is  reported,  on  other 


points,    in    6     Bell's 
(Scotch),  p.  487. 
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applied  to  the  Goart  of  Session  for  an  interdict  against  the 
appellant,  for  the  purpose  of  prohibiting  him  from  going  on  with 
the  erection  of  this  wall.  On  this  proceeding  in  the  Court  of 
Session,  the  question  raised  was,  as  to  Smith's  right  to  maintain 
the  wall  beyond  the  high-water  mark  of  ordinary  spring  tides, 
either  with  reference  to  the  terms  of  his  lease,  or  to  the  rights  of 
the  Grown  to  grant  away  the  sea  shore  to  a  private  individual. 
The  judgment  of  the  Gourt  below  was  given  in  favour  of  sustaining 
the  interdict.  The  appellant  appealed  against  that  decision,  and 
the  judgment  of  the  Gourt  below  was  then  affirmed,  and  in  moving 
the  affirmative,  it  was  moved  that  it  should  be  affirmed,  with  costs. 


899 


Smith 

V. 

Earl  of 

Stair. 


Sir  F.  Kelly  and  Mr.  Anderson  for  the  appellant,  requested  to 
be  heard  on  the  question  of  costs.  This  was  a  case  in  which  the 
Grown  was  a  party,  and  for  that  reason  no  costs  were  given  in  the 
Gourt  below.  In  a  case  of  The  Commissioners  of  Woods  and  Forests 
V.  Lord  Bute  the  Gourt  of  Session  had  acted  on  the  same  principle. 


Mr.  Bethell  and  Mr.  Elliott  for  the  respondents  : 

The  rule  is  not  so  in  the  Gourt  of  Ghancery  in  this  country. 
There  the  principle  acted  on  has  been  this,  that  where  the  Grown 
is  suing  for  a  public  object,  it  is  allowed  to  receive  costs.  This  is 
so  in  the  cases  of  ^public  charities,  though  the  Grown  sues  on  the 
information  of  a  relator. 


[  •809  ] 


(Lord  Brougham  :  Yes ;  that  is  the  benefit  of  having  a  relator.) 

The  same  rule  applies  where  the  Attorney-General  appears   as 
defendant  in  such  a  case. 


(Lord  Brougham  :  The  Grown  would  not  have  to  pay  costs 
here ;  if  so,  then  it  cannot  get  them ;  the  right  to  costs  must  be 
mutual.) 

That  is  not  necessarily  so.  Suppose  a  suit  by  the  Grown  against  a 
subject,  in  the  matter  of  a  public  right,  and  a  judgment  in  the 
Yice-Ghancellor's  Gourt,  and  then  in  the  Lord  Ghancellor's 
Gourt  for  the  Grown,  and  yet  an  appeal  brought  in  this  House;  are 
the  public  to  pay  for  all  this  vexatious  litigation  ?  It  cannot  be 
said  that  they  are.  The  recent  case  of  The  Attorney-General  v.  The 
Corporation  of  London  (i)  at  the  Rolls  is  in  point.  In  that  case 
(1)  Since  reported  12  Beay.  p.  171. 
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[b.b. 


Smith 

«. 

Eabl  of 

Stair. 


[810] 


there  was  no  relator.  The  Masteb  of  the  Bolls  there  said,  that 
the  corporation  would  he  liable  to  costs,  but  it  is  doubtful  whether 
it  will,  should  it  be  successful,  get  them  from  the  Grown.  That 
shows  that  the  two  things  are  not  identical  The  right  of  the 
Grown  to  receive  costs,  and  its  liability  to  pay  them,  are  not 
correlative  terms. 

(Lord  Campbell:  Suppose  the  Attorney-General  files  an  informa- 
tion in  respect  of  a  public  way,  and  asks  for  an  injunction,  how  can 
he  get  costs  there  ?) 

The  Crown  would  have  a  right  to  costs  there.  Such  a  case  is 
like  that  of  The  Attorney-General  v.  The  Corporation  of  London^ 
which  was  entirely  a  proceeding  by  the  Crown  in  respect  of  a 
public  right. 

The  Attorney-General  {amicus  Curiai),  said,  that  in  the  case 
referred  to,  the  Master  of  the  Bolls  had  intimated  an  opinion 
that  the  Crown  was  entitled  to  costs,  but  no  costs  had  been  formally 
awarded. 

Sir  F.  Kelly  referred  to  The  Lm^d  Advocate  and  the  Officers  of 
State  in  Scotland  v.  Lord  Dunglas  (i),  to  show  that  in  a  case  like 
the  present,  the  Crown  would  not  be  liable  to  pay  costs.  He 
insisted  that  the  liability  to  pay,  and  the  right  to  receive  costs  were 
mutual,  and  as  the  House  had  there  decided  that  an  appeal  would 
lie,  should  costs  be  improperly  awarded  against  the  Grown,  that 
case  must  be  taken  as  in  principle  deciding  the  present.  But  the 
case  of  The  Coiyoration  of  London  v.  The  Attorney-General^  decided 
in  this  House  (2),  is  an  authority  against  ordering  the  present 
appellant  to  pay  costs ;  for  there  the  Lord  Chancellor  said,  "  I 
do  not  mean  to  say  that  a  case  may  not  occur  in  which  the  Attorney- 
General  would  be  liable  to  pay  costs,  but  then,  where  private 
parties  have  no  chance  of  getting  costs,  and  they  have  none  here, 
the  Court  is  cautious  how  it  makes  them  pay  costs,"  and  the 
judgment  of  the  Court  below,  in  favour  of  the  Crown,  was  affirmed, 
without  costs. 

Lord  Brougham: 

The  cases  of  charities  would  not  apply  to  the  present.  The  case 
of  The  Mayor  and  Commonalty  of  London  v.  The  Attorney-General, 


(1)  9  01.  &  Fin.  173. 


(2)  1  H.  L.  0.  440  ;  see  p.  471. 
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as  now  referred  to,  seems  in  point.    Bat  before  giving  oar  decision,       smith 
we  will  speak  to  the  Master  of  the  Bolls  on  the  subject. 


Barl  of 
Staib. 


Lord  Brougham  said,  that  the  Lords  had  considered  this  case,      ^^^y  si. 
and  no  costs  would  be  given. 


DOE  D.  DANIEL  (or  DANIELL)  v.  WOODEOFFE.  i848. 

ET   t    CONTRl.  ^%\o:^' 

(2  H.  L.   0.  811—836;   S.  0.  18  L.  J.  Ex.  498;    13  Jur.   1013  affirming  1849. 

15  M.  &  W.  769 ;   15  L.  J.  Ex.  356 ;  10  Jur.  959 ;  S.  0.  10  M.  &  W.  608.)  July  27,  30. 

An  estate  being  limited  to  the  use  of  A.  and  his  wife,  and  the  heirs  of        c<mrt  of 
their  bodies,  with  remainder  to  A.  in  fee,  and  A.  having  died,  leaving  his      Exchequer, 
widow,  and  G.,  an  only  son,  and  L.  and  H.,  only  daughters,  the  widow,  in      Rolpk,  B. 
1735,  by  deed-poll,  in  consideration  of  an  annuity  granted  to  her  by  G.,      Exchequer 
and  of  natural  affection,  granted,  surrendered,  and  yielded  up  the  estate  to       Chamher, 
him  in  fee ;  and  he  afterwards,  during  her  life,  suffered  a  recovery  (1).   She   p^tteson  J. 
died  in  1767.     G.  died,  without  issue,  in  1779,  having  devised  the  estate  to 
trustees,  to  secure  an  annuity  to  B.,  only  son  of  his  sister  L.  (then  dead),       House  of 
and  subject  thereto,  to  W.,  eldest  son  of  B.,  for  his  life,  with  remainder  to         Lords. 
B.*s  second  son.    In  1790,  W.,  on  his  father's  death,  entered  into  possession  x.ord 

of  the  whole  estate,  claiming  under  the  will  of  G.,  and  subsequently  did    Bbouoham. 
various  acts  in  the  character  of  devisee  for  life.    In  1814  he  suffered  a  Lord 

recovery  of  one  moiety  of  the  estate,  and  in  1816  conveyed  the  entirety  to     Campbell. 
mortgagees  in  fee.   In  1818,  M.,  the  descendant  of  H.,  the  other  coparcener,    Alderson,B. 
suffered  a  recovery  of  the  other  moiety,  which,  it  was  declared,  should         [  811  ] 
enure  (subject  to  the  trusts  of  a  term)  to  the  use  of  W.'s  mortgagees : 

Held,  by  the  Lords — affirming  a  judgment  of  the  Court  of  Exchequer 
Chamber, — 1st,  That  the  deed-poll  of  1735  operated  as  a  covenant  to  stand 
seised,  and  created  a  base-fee  (2),  determinable  by  the  entry  of  the  issue  in 
tail :  2nd,  That  this  base-fee  did  not,  on  the  widow's  death,  become  merged 
in  the  reversion  in  fee  in  G.,  as  the  estate  tail  subsisted  as  an  intermediate 
estate :  3rd,  That,  although  G.,  being  estopped  by  the  recovery  suffered  by 
him,  was  not  remitted  to  the  estate  tail,  no  right  of  entry  accrued  to  any 
one  until  his  death,  and  therefore  the  period  of  twenty  years,  for  the 
operation  of  the  Statute  of  Limitations  against  the  issue  in  tail,  was  to  be 
calculated  from  his  death,  and  not  from  the  death  of  his  mother,  and  con- 
sequently W.*s  entry  (in  1790)  was  not  barred  by  lapse  of  time ;  4th,  That 

(1)  The  decision  in  this  case  would      ineffectual  to    bar  those  entitled   in 


appear  to  be  equally  applicable  in  the 
case  of  a  disentailing  assurance  pur- 
porting to  be  made  under  the  Fines 
and  Kecoveries  Act,  1833  (3  &  4 
Will.  IV.  c.  74),  by  a  person  in  a 
position  similar  to  that  occupied  by 
George  Woodroffe.  The  provisions  of 
s.  6  of  the  Beal  Property  Limitation 
Act,  1874  (37  &  38  Vict.  c.  57), 
re-enacting  s.  23  of  the  Beal  Property 
Limitation  Act,  1833  (3  &  4  Will.  IV. 
c  27),  apply  only  to  assurances  which 
are  effectual  to  bar  the  issue,  though 
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remainder  (Penny  v.  Allen  (1857)  7 
De  M.  &  G.  409,  426,  and  cp.  Morgan 
V.  Morgan  (1870)  L.  B.  10  Eq.  99,  39 
L.  J.  Ch.  493 ;  MilU  v.  Capel  (1875) 
L.  B.  20  Eq.  692).  Sugden,  Beal  Pro- 
perty Statutes,  2nd  ed.  p.  86.  An 
assurance  by  the  issue  inheritable 
would  appear  to  be  a  nullity:  see 
Fines  and  Becoveries  Act,  1833  (3  &  4 
Will.  IV.  c.  74),  s.  20.— A.  C. 

(2)  For  the  definition  of  base-fee  see 
Challis  on  Beal  Property,  2nd  ed. 
297.— A.  C. 
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Dob  d.  although  W.  entered  under  the  will,  and  manifested  an  intention  to  take 

Daniel  the  estate  under  it  for  his  life  only,  that  was  immaterial,  and  he  was 

y.      ^'  remitted  as  to  his  moiety  to  the  original  estate  tail,  which  was  ban-ed  by 

the  recoveiy  in  1814  ;  and  6th,  That  the  entry  and  remitter  of  W.  did  not 

operate  to  remit  his  coparcener  M.,  to  the  other  moiety  of  the  estate. 

These  writs  of  error  arose  out  of  an  action  of  ejectment,  brought 
in  the  Court  of  Exchequer,  upon  eight  several  demises  by  the 
several  lessors  of  the  plaintiff,  against  the  defendant,  George 
Woodroffe,  to  recover  possession  of  certain  lands  and  tenements  in 
L  *8i2  ]  the  county  of  Surrey.  The  cause  was  tried  at  the  Summer  *  Assizes 
for  that  county,  in  1889,  and  a  verdict  was  found,  for  the  defendant 
as  to  part  of  the  premises,  and  for  the  plaintiff  as  to  the  residue. 
A  rule  for  a  new  trial  having  been  obtained,  the  parties,  at  the 
suggestion  of  the  Court,  agreed  that  the  facts  should  be  stated  in 
the  form  of  a  special  case,  with  leave  to  turn  the  case  into  a  special 
verdict,  which  was  accordingly  done. 

The  special  verdict  set  forth  all  the  facts  and  documents  relied 
on  by  both  parties ;  but  the  following  are  sufficient  to  raise  the 
questions  for  the  decision  of  this  House : 

By  indentures  of  lease  and  release,  dated  January,  1710,  recited 
to  be  made  in  pursuance  of  marriage  articles,  George  Woodroffe, 
being  seised  in  fee  of  the  lands  in  question,  conveyed  them  to  the 
use  of  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  use  of  his  brother  Robert  Woodroffe  and 
Hester  his  wife,  and  the  heirs  of  their  bodies,  with  remainder  to 
the  use  of  the  said  Robert  in  fee.  Robert  died  intestate  in 
February,  1710,  leaving  the  said  Hester,  his  widow,  and  three 
children  by  her,  namely,  George,  his  only  son,  and  Lettice  and 
Hester,  his  only  daughters.  George  Woodroffe,  the  settlor,  died  in 
1718,  without  having  had  any  issue,  whereupon  Hester,  widow  of 
Robert,  entered  into  possession  of  the  said  lands. 

By  a  deed  poll,  executed  by  Hester  Woodroffe  in  1785,  after 
reciting  the  indentures  of  settlement  of  1710,  and  the  death  of  the 
settlor  without  issue,  and  the  death  of  the  said  Robert,  leaving 
issue  by  Hester  as  aforesaid,  and  that  by  means  thereof,  and  by 
virtue  of  the  said  settlement,  the  lands  in  question  were  well  vested 
[  *813  ]  in  her  for  her  life,  with  the  immediate  remainder  ^thereof  to  her  son 
George, — she,  in  consideration  of  an  annuity  granted  by  him  to 
her,  and  of  natural  love  and  affection,  granted,  surrendered,  and 
yielded  up  the  premises  to  him,  his  heirs  and  assigns  for  ever. 
Upon  the  execution  of  this  deed,  George,  the  son,  entered  into 
possession  of  the  lands,  and  afterwards,  in  the  same  year,  by  deed 
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of  bargain  and  sale  enrolled,  conveyed  them  to  a  tenant  to  the  precipe       Doe  d. 
in  a  common  recovery  to  be  Buffered  by  him  to  the  use  of  himself  r.  ^ 

in  fee,  which  recovery  was  accordingly  suffered  in  the  same  year,  and  ^^'oo'^Rofpb. 
therein  he  was  vouched,  but  Hester,  his  mother,  was  not  vouched. 

This  George  Woodroffe  was  twice  married,  first,  in  1735,  shortly 
after  the  said  recovery,  and  again  in  1765,  and  on  both  occasions 
he  made  settlements  of  the  lands  in  question  by  deeds  of  lease  and 
release,  but  both  his  wives  having  died,  and  there  being  no  issue  of 
either  marriage,  the  estates  created  by  those  settlements  terminated 
in  his  lifetime. 

Hester  Woodroffe  died  in  1767,  without  having  done  any  act — 
except  executing  the  deed  poll — to  alter  or  affect  the  title  of  the 
said  lands,  leaving  her  son  George  in  possession  of  them,  who 
thereupon  became  the  heir  in  tail  under  the  settlement  of  1710. 
His  elder  sister,  Lettice,  wife  of  William  Billinghurst,  had  pre- 
viously died,  leaving  the  Eev.  Wm.  Billinghurst  her  only  son  and 
heir.  He  had  issue  two  sons,  William  and  George,  each  of  whom 
afterwards  took  the  name  of  Woodroffe,  and  the  latter  is  the 
defendant  in  the  first  writ  of  error.  Hester,  the  other  sister  of 
George  Woodroffe,  was  twice  married,  first  to  Thomas  Caverley, 
and,  surviving  him,  she  married  a  second  husband,  and  died  in 
1784,  leaving  Ann,  then  wife  of  Thomas  Walker,  her  only  child  and 
heiress-at-law.  Mrs.  Walker  died  in  1797,  leaving  a  daughter  Jane, 
her  only  child  and  heiress-at-law,  who,  having  *survived  D.  Wather-  [  ♦814  ] 
stone,  her  first  husband,  married,  for  her  second  husband,  William 
Mordaunt  Maitland,  who  is  one  of  the  lessors  of  the  plaintiff. 

George  Woodroffe  (son  of  Robert  and  Hester  Woodroffe)  died  in 
1779,  having  by  his  will  declared  that  he  devised  considerable 
estates,  including  the  lands  now  in  question,  to  two  trustees,  in 
trust  to  pay  an  annuity  of  2001.  to  his  nephew,  the  said  B^v. 
W.  Billinghurst,  for  his  life,  and,  so  charged,  he  devised  the 
estates  to  the  use  of  William  Billinghurst,  eldest  son  of  his  said 
nephew,  for  his  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  George,  his  said  nephew's  second 
son,  for  his  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  divers  remainders  over.  The  will  contained  a  direc- 
tion that  all  persons  taking  the  devised  estates  should  take  the 
name  and  arms  of  Woodroffe. 

On  the  testator's  death  the  trustees  named  in  his  will  entered 
upon  the  devised  estates.  The  Bev.  Wm.  Billinghurst  and  Hester 
Caverley  were,  at  the  testator's  death,  co-heirs  of  the  bodies  of 
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Bobert  Woodroflfe  and  Hester  his  wife.  On  the  Rev.  W.  Billing- 
hurst's  death  in  1790,  his  elder  son  William,  having  then  attained 
his  age  of  twenty-one,  took  the  name  and  arms  of  Woodroffe,  and 
entered  into  possession  of  the  lands  in  question.  Between  that 
time  and  the  year  1814,  he  executed  various  deeds,  in  which  he 
was  stated  to  be  tenant  for  life  under  the  said  will ;  but  in  1814  he 
suffered  a  recovery  of  one  moiety  of  the  lands  comprised  in  the 
settlement  of  1710,  declaring  the  use  to  himself  in  fee ;  and  by 
indentures  of  lease  and  release,  dated  February,  1816,  he  conveyed 
the  entirety  of  the  said  lands  to  Bobert  Stuart  and  Mark  Drury  in 
fee,  by  way  of  mortgage,  to  secure  a  sum  of  10,000Z.,  with  the  usual 
proviso  for  redemption  reserved  to  him  and  his  heirs. 

In  Easter  Term,  1818,  the  said  W.  M.  Maitland  and  Jane  his 
wife  (grand-daughter  and  heiress  of  Hester  Caverley)  suffered  a 
recovery  of  her  moiety  of  the  lands  in  question,  which  was,  by 
other  deeds  executed  in  the  same  year,  declared  to  enure  to  the  use 
of  the  said  W.  M.  Maitland  for  five  hundred  years,  to  secure  to  him 
4,500Z.,  and,  subject  to  that  term  and  the  trusts  thereof,  to  the  use 
of  the  said  B.  Stuart  and  M.  Drury  in  fee,  subject,  however,  to  the 
same  proviso  of  redemption  in  favour  of  William  Woodroffe  and 
his  heirs  as  was  contained  in  the  mortgage  deed  of  1816. 

Wm.  Woodroffe,  or  the  parties  claiming  under  him,  continued  in 
possession  of  the  lands  in  question  until  his  death,  without  issue,  in 
August,  1824,  when  his  brother  George,  having  taken  the  name  and 
arms  of  Woodroffe,  entered  into  possession  of  them,  claiming  title  as 
tenant  for  life  under  the  will  of  his  grand-uncle  George  Woodroffe. 

Pedig^ree. 

George  Woodroffe  (the  settlor  of  1710) :  Robert  Woodroffe— Hester. 


Wc 


George  Woodroffe, 

(the  testator], 

died  a.p.  1779. 


!  Wo 


Lettice  Woodroffe, 
married  W.  Billing- 
hurst. 

The  Beverend 

W.  BiLLINGHlJRST 

who  died  in  1790. 


Wc 


W.  BiLLINGHURST, 
took  the  name  of 
Woodroffe  in  1790, 
and  executed  a  mort- 
l^age  to  Stuart  and 
DiTiry,  lessors  of  the 
PuLiimrF,  and  died 
without  issue  in  1824. 


Geo.     BiLLINGHURST, 

also  took  the  name  of 
WoodrofiFe  and  in  1 824, 
on  his  brother's  death 
entered  on  the  lands 
in  question 
(Defendant). 


Hester  Woodroffe, 
married  J.  Y.  Caver- 
ley, and  after  him  a 
second  husband,  and 
died  a  widow  in  1784, 
leaving  issue. 

Ann, 

who  died  in  1797, 

leaving  issue. 

Jane, 

who  married  D. 

Watherstone,  and  after 

him  W.  M.  Maitland, 

one  of  the  lessors  of  the 

Plaintiff. 
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The  ejectment  was  brought  on  demises  from  persons  deriving        DoKd. 
title  under  Stuart  and  Drury,  the  mortgagees,  and  W.  M.  Maitland.  «•. 

WOODROFFB 
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The  Court  of  Exchequer,  after  argument  on  the  special  case,  gave 
judgment  in  1842  as  to  the  entirety  of  the  lands  in  favour  of  the 
plaintiff,  and  the  case  having  been  turned  into  a  special  verdict, 
final  judgment  was  entered  for  him  thereon  in  1844  (!)• 

[The  following  is  a  report  of  the  judgment  (2)  of  the  Court  of 
Exchequer : 

EoLFB,  B. :  if^ 

This  was  an  action  of  ejectment,  in  which  a  verdict  had  been  '■^^^g^^* 
found  for  the  lessors  of  the  plaintiff,  subject  to  a  special  case;  from 
which  it  appears  that,  by  indentures  of  lease  and  release,  dated 
5th  and  6th  of  January,  1710,  George  Woodroffe,  being  seised  in 
fee  of  the  lands  in  question,  conveyed  them  to  the  use  of  himself 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  the  use  of  his  brother,  Robert  Woodroffe,  and  Hester 
his  wife,  and  the  heirs  of  their  bodies,  with  remainder  to  the  use  of 
the  said  Robert  *Woodroffe  in  fee.  It  may  be  as  well  to  state  at  t  *629  ] 
once,  that  we  think  it  quite  clear  that  by  this  settlement  Robert 
and  Hester  became  tenants  in  tail  special,  subject  to  the  prior  estate 
of  George  the  settlor,  and  his  issue.  It  was  indeed  attempted  to 
be  argued,  though  not  very  confidently,  that  inasmuch  as  the  settle- 
ment purported  to  be  made  in  pursuance  of  articles  entered  into 
previously  to  the  marriage  of  Robert  and  Hester,  therefore,  accord- 
ing to  the  true  construction  of  the  settlement,  Robert  and  Hester 
must  be  taken  to  be  tenants  for  life  only,  with  remainder  to  their 
issue  in  tail.  Such,  it  was  said,  would  be  the  construction  put  on 
the  articles  by  a  court  of  equity,  and  the  same  construction  must, 
therefore,  be  given  to  the  deed  which  purports  to  carry  those  articles 
into  effect.  But  there  is  no  weight  in  that  argument.  The  articles 
were  not  produced,  so  that  their  exact  construction  cannot  be  ascer- 
tained ;  but  even  if  it  could  have  been  rendered  clear  to  demonstra- 
tion that  the  settlement  was  not  such  as  a  court  of  equity  would 
have  directed,  still  that  cannot  affect  its  legal  construction.  It  is 
certain  that,  at  law,  an  estate  to  a  man  and  his  wife,  and  the  heirs 
of  their  bodies,  is  an  estate  in  tail  special,  whether  that  be  or  be 
not  the  estate  which  the  court  of  equity  would  have   directed: 

(1)  10  M.  &  W.  608.  634.    This  judgment    was    delivered 

(2)  Taken  from  10  M.  &  W.  pp.  628—      after  consideration. 
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i>oK  d.        Heneage  v.  Hunloke  (i).     This  is  a  point  which  admits  of  no  doubt. 

,;.  (His  Lordship  then  stated  the  other  facts  of  the  case.)     Under  these 

WooDEOFFE.   circumstances  the  present  ejectment  had  been  brought  on  demises 

from  the  mortgagees,  or  persons  deriving  title  under  them,  and 

from  Mr.  Maitland ;  and  the  question  for  our  decision  is,  whether, 

under  any  of  these  demises,  the  plaintiff  is  entitled  to  recover. 

In  order  to  arrive  at  a  correct  conclusion  on  this  point,  the  most 

[  ♦630  ]  satisfactory  course  will  be  to  trace  the  title  from  *the  settlement  in 
1710,  by  virtue  of  which  Hester,  the  widow  of  Robert,  became, 
in  1718,  tenant  in  tail  in  possession,  and  to  see  how  it  has  been 
from  time  to  time  affected  by  the  different  facts  and  documents 
relied  on  by  the  one  party  and  the  other.  The  first  question  will 
be,  what  was  the  effect  of  the  deed-poll  executed  by  Hester  in  17S6. 
We  agree  with  the  counsel  for  the  lessors  of  the  plaintiff,  that  we 
must  consider  that  deed  to  have  been  in  truth  a  covenant  to  stand 
seised  to  uses,  and  that  its  effect  was  to  create  a  base  fee  in  George, 
the  sou  of  Hester,  liable  to  be  defeated  by  the  subsequent  entry  of 
the  issue  in  tail.  We  do  not  think  it  necessary  to  state  the  argu- 
ment on  which  we  rely,  as  leading  to  this  conclusion  :  it  is  enough 
to  say,  that  the  point  was  expressly  decided  in  Machell  v.  Clarke^ 
and  to  Lord  Holt's  reasoning  in  that  case  we  entirely  subscribe. 

George  Woodroffe  having  thus  acquired  a  base  fee,  survived 
Hester  his  mother,  and  continued  seised  until  his  death,  which 
happened  in  1779.  There  can  be  no  question  but  that,  on  the 
death  of  George,  the  Bev.  W.  Billinghurst,  his  nephew,  and  Hester 
Caverley,  his  sister,  who  had  become  heirs  of  the  bodies  of  Robert 
and  Hester,  might  have  entered  on  the  lands,  and  so  defeated  the 
title  of  the,  parties  claiming  under  the  will  of  George.  This,  how- 
ever, they  omitted  to  do ;  and  on  the  death  of  George,  the  trustees 
named  in  his  will  for  securing  the  payment  of  the  annuity  to  the 
nephew  for  his  life,  entered,  and  continued  in  possession  until  the 
month  of  October,  1790,  when  William,  the  great  nephew,  who  at 
that  time  attained  his  age  of  twenty-one  years,  entered  on  the 
whole  of  the  property.  Now  it  is  to  be  observed,  that  the  Rev.  W. 
Billinghurst,  the  nephew  of  George,  died  during  the  minority  of  his 
son  William,  the  devisee,  and,  therefore,  when  William  the  devisee 
so  entered  in  October,  1790,  he  was  himself  one  of  the  co-heirs  in 

[  *68i  ]  tail  of  Robert  *and  Hester ;  and  the  question  in  the  case  mainly 
turns  on  the  effect  of  this  entry. 

On  the  part  of  the  lessors  of  the  plaintiff,  it  is  contended  that 

(1)  2  Atk.  456. 
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the  effect  was  to  destroy  the  base  fee  altogether,  and  to  set  up  the       dob  d. 

entail,  as  if  the  deed  of  1785  had  never  been  executed.    On  the         ^v.  ^^ 

part  of  the  defendant,  it  was  contended  that  it  had  no  such  effect ;  Woodkoffk. 

that  whatever  title  George  had  under  the  entail,  he  had  certainly  a 

base  fee  under  the  deed  of  1785,  upon  which  his  will  operated,  and 

that  the  entry  of   William,  the  great  nephew,  must  be  referred 

wholly  to  his  title  as  devisee  under  that  will ;  first,  because  such 

was  plainly  his  meaning  and  intention,  and  secondly,  because  all 

right  of  entry  in  William  as  tenant  in  tail  had  been  barred  by  the 

Statute  of  Limitations. 

With  respect  to  the  first  point,  it  must,  we  think,  be  considered 
as  clear,  that  when  William  entered  in  October,  1790,  he  did  so  as 
claiming  simply  under  the  will,  and  in  entire  ignorance  that  he 
had  any  other  title  than  as  devisee.  The  facts  seem  clearly  to 
show,  that  from  the  year  1785,  all  parties  supposed  George  to  have 
acquired  an  absolute  estate  in  fee-simple,  and  William  must  have 
intended  to  take  possession  by  virtue  of  his  title  derived  from  the 
devise  of  that  fee.  The  subsequent  acts  of  William,  up  to  the 
year  1814,  all  strongly  tend  to  confirm  this  view  of  the  case,  and  to 
show  that  he  originally  took  and  afterwards  retained  possession, 
meaning  to  claim  and  hold  the  whole  as  tenant  for  life  under  the 
will  of  George,  his  great  uncle.  So  far,  therefore,  as  the  intention 
of  the  party  is  material  in  showing  what  was  the  legal  effect  of  the 
entry,  we  think  the  defendant  is  clearly  right. 

But  we  are  of  opinion  that  the  intention  was  wholly  immaterial, 
and  that  the  effect  of  the  entry  must  be  ascertained  upon  legal 
principles,  irrespective  of  the  motives  or  *meaning  of  the  party  by  [  •632  ] 
whom  the  entry  was  made.  Where  a  party  having  a  right  of  entry 
enters,  it  is  not  competent  to  him  to  repudiate  any  rights  he  may 
possess,  and  to  say  he  has  entered  as  a  trespasser,  or  by  some  other 
than  his  real  title.  As  soon  as  he  has  entered,  he  is  possessed, 
whether  he  will  or  no,  by  virtue  of  every  title  which  he  had  in  him, 
and  which  he  could  assert  by  entry.  Littleton,  in  his  695th  section, 
puts  this  case :  ''  If  a  man  be  disseised,  and  the  disseisor  let  the 
land  by  deed-poll,  or  without  deed,  for  a  number  of  years,  by  which 
the  disseisee  entereth,  this  entry  is  a  remitter  to  the  disseisee. 
For  in  such  case,  where  the  entry  of  a  man  is  congeable,  and  a 
lease  is  made  to  him,  albeit  that  he  claims  by  words  in  pais,  that 
he  hath  estate  by  force  of  such  lease,  or  saith  openly  that  he  claimeth 
nothing  in  the  land  but  by  force  of  such  lease,  yet  this  is  a  remitter 
to  him,  for  that  such  disclaimer  in  pais  is  nothing  to  the  purpose." 
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DoBd.       The  case  put  by  Littleton  is  precisely  similar  to  the  present, 
t,.  assuming  that  William  Billinghurst  the  devisee  had  a  right  to  enter 

WooDROFFB.  ^g  tenant  in  tail.  In  the  case  put  by  Littleton,  the  disseisee  had 
by  force  of  the  lease  a  right  of  entry,  but  his  entry  was  also  con- 
geable,  that  is,  he  had  also  a  right  of  entry,  under  an  older  and 
better  title ;  namely,  in  respect  of  the  prior  estate  and  interest  of 
which  he  had  been  disseised  by  the  party  granting  him  the  lease. 
So  here,  William  the  devisee  had  a  right  to  enter  for  an  estate 
during  his  own  life,  to  take  effect  out  of  the  base  fee.  We  assume, 
for  the  purpose  of  the  present  argument,  that  he  had  also  a  right 
to  enter  and  defeat  the  base  fee  altogether,  by  virtue  of  his  older 
and  better  title  as  tenant  in  tail.  The  entry  in  the  case  put  by 
Littleton  operated  to  restore  the  party  entering  to  his  older  and 
better  title,  notwithstanding  his  disclaimer;  and  a  similar  result 
followed  the  entry  of  William  the  devisee  in  the  present  case,  not- 
withstanding his  acts  indicating  that  he  meant  to  take  under 
[  •683  ]  the  deed  *and  recovery  of  1785,  and  not  under  the  entail,  all 
of  which  acts  were,  in  the  language  of  Littleton,  "  nothing  to  the 
purpose." 

The  correctness  of  this  doctrine  may,  perhaps,  be  made  more 
clear,  by  considering  how  the  case  would  have  been,  if  William  the 
devisee  had  died  without  doing  any  act  to  bar  the  entail,  and  had 
left  issue  an  only  daughter.  That  daughter  would  have  been 
inheritable  under  the  entail,  but  would  have  had  no  claim  under 
the  will ;  and  if  a  question  as  to  the  right  to  the  estate  had  arisen 
between  her  and  the  present  defendant,  all  that  she  could  have 
been  called  on  to  show  would  have  been,  the  creation  of  the  estate 
tail,  its  continuance  down  to  the  period  when  her  father  entered,  in 
1790,  and  his  entry  and  possession  up  to  his  death.  Could  it 
possibly  have  been  an  answer  to  such  a  case  to  show,  that  when  her 
father  entered,  he  disclaimed  by  words  or  by  his  conduct  any  right 
to  the  entail?  To  any  such  defence  the  daughter  would  have 
replied,  that  she  claimed  per  foifnam  doni,  and  that  her  right 
was  not  barred  by  the  act  of  any  of  her  ancestors,  other  than 
a  fine  or  recovery.  And  in  such  a  contest  she  must  have  been 
successful. 

For  these  reasons  we  are  of  opinion,  that,  assuming  William 
Billinghurst  to  have  had  a  right  to  enter  in  1790  as  tenant  in  tail, 
his  entry  in  fact  at  that  time  made  him  tenant  in  tail  in  possession, 
whether  he  intended  it  to  have  such  an  operation  or  not. 

But  it  was  contended  by  the  Solicitor-Oeneraly  on  behalf  of  the 
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defendant,  secondly,  that  William  Billinghurst  had  no  right  of  entry       Dob  d. 

in  1790  in  respect  of  the  estate  tail,  for  that  the  right  which  he,  or  his  p, 

father,  through  whom  he  claimed,  once  had,  was  before  that  time  Woodboffe 

barred  by  the  Statute  of  Limitations.     This  question  cannot  arise, 

if,  as  was  contended  by  Mr.  Hodgson,  the  Statute  of  Limitations 

applies  only  to  those  cases  where  the  contest  is,  whether  a  *party       [  *634  ] 

can  assert  a  right  by  entry,  and  not  where,  as  in  this  case,  the 

party  has  lawfully  entered,  and  the  only  point  is  as  to  the  legal 

effect  of  the  entry.     We  will  however  assume  that  the  statute  is 

applicable  to  the  one  case  as  well  as  to  the  other ;  and  then  the 

argument  of  the  Solicitor-Oeneraly  as  to  this  branch  of  it,  will  depend 

on  the  question,  whether,  in  calculating  the  twenty  years  within 

which  the  entry  must  be  made,  we  are  to  calculate  from  1767,  when 

Hester  the  mother  died,  or  from  1779,  when  George  the  testator 

died ;  if  from  the  former,  the  argument  of  the  Solicitor-Oeneral  is 

good  ;  if  from  the  latter,  it  is  bad. 

We  are  all  clearly  of  opinion,  that  it  is  from  the  year  1779,  and 
not  from  the  year  1767,  that  the  calculation  must  be  made.  The 
language  of  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  is,  **  that 
no  person  shall  make  an  entry  into  any  lands,  &c.  but  within 
twenty  years  next  after  his  right  or  title  which  shall  hereafter  first 
descend  or  accrue  to  the  same."  The  argument  of  the  Solicitor' 
General  was,  that  the  right  or  title  of  entry,  in  the  present  case, 
first  descended  or  accrued  on  the  death  of  Hester,  the  tenant  in 
tail,  in  1767 ;  but  this  is  not  so.  George,  by  the  recovery  of  1786, 
estopped  himself  from  ever  setting  up  the  estate  tail.  That 
recovery,  though  void  as  against  the  issue  in  tail,  was  binding  on 
him ;  he  could  never  afterwards  make  an  entry,  so  as  to  assert  a 
title  inconsistent  with  the  recovery ;  and  consequently  he  did  not, 
by  the  death  of  his  mother,  acquire  any  right  of  entry  whatever. 
No  right  or  title  of  entry  accrued  to  any  person,  enabling  such 
person  to  defeat  the  base  fee,  until  the  death  of  George  in  1779, 
when  such  right  first  accrued  to  the  Bev.  W.  Billinghurst  and  Ann 
Walker,  the  then  tenants  in  tail.  If,  indeed,  George  had  not 
suffered  the  recovery  in  1785,  nor  done  any  other  act  operating 
against  him  as  an  estoppel,  then  the  argument  of  the  Solicitor- 
General^  that  the  right  or  title  of  *entry  first  descended  or  accrued  [  ♦(j33a  ] 
in  1767,  would  have  been  well  founded ;  but  in  that  case  the  right 
of  entry  accruing  to  George  (as  is  plain  both  on  principle  and 
authority)  would,  by  the  doctrine  of  remitter,  have  converted  his 
defeasible  seisin  under  the  deed  poll  of  1785,  into  an  indefeasible 
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[  •634a  ] 


Beifiin,  as  tenant  in  tail  under  the  original  settlement ;  for  where  a 
party,  in  possession  of  land  ander  a  defeasible  title,  acquires  a 
right  to  assert  an  older  and  better  title,  not  by  action,  but  by  entry, 
then  neither  the  circumstance  of  his  having  acquired  the  possession 
of  his  own  voluntary  act,  nor  of  his  having  come  in  under  a 
conveyance  operating  by  the  Statute  of  Uses,  will  prevent  the 
application  of  the  doctrine  of  remitter :  Littleton,  698,  and  two 
preceding  sections :  Anonymous y  8  Leon.  98.  If,  therefore,  George 
had  not  been  affected  by  an  estoppel,  then,  on  the  death  of  his 
mother,  he  would  have  become  tenant  in  tail  in  possession ;  and  on 
his  death  in  1779,  a  new  right  of  entry  would  have  accrued  to  the 
issue  in  tail.  In  every  view  of  the  case,  therefore,  it  is  from- 
the  latter  date,  and  not  from  the  death  of  Hester  in  1767,  that 
the  period  of  twenty  years  allowed  by  the  statute  is  to  be 
calculated. 

The  right  of  entry  having  thus  first  accrued  in  1776,  and  entry 
having  been  duly  made  eleven  years  afterwards  by  William 
Woodroffe,  one  of  the  co-heirs  in  tail,  in  1790,  on  the  entirety  of 
the  estate,  and  he  having  continued  seised  of  the  entirety  until  his 
decease  in  1824,  it  becomes  unnecessary  to  consider  what  was  the 
precise  legal  effect  of  his  entry,  so  far  as  relates  to  the  moiety  of 
Mrs.  Walker,  the  other  co-heir  in  tail.  It  certainly  either  had  the 
effect  of  restoring  her  seisin,  so  as  to  make  her,  and  after  her  death 
her  daughter,  Mrs.  Maitland,  tenant  in  tail  in  possession,  as 
co-parceners  with  William  Woodroffe,  formerly  Billinghurst,  by 
whom  the  entry  was  made  ;  or  else  his  entry,  with  the  subsequent 
continued  possession,  was,  as  to  that  *moiety,  an  actual  ouster  of 
the  other  co-heir,  so  as  to  give  him  a  title  against  her  by  adverse 
possession,  making  him,  as  to  this  moiety,  tenant  in  fee-simple  by 
wrong.  In  either  case,  the  estate  was  effectually  conveyed  to  the 
mortgagees  by  the  deeds  and  assurances  of  1816  and  1818,  in 
which  Mr.  Woodroffe  and  Mr.  and  Mrs.  Maitland  all  concurred, 
so  as  to  pass  their  rights,  whatever  they  were,  to  the  mortgagees. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  lessors  of 
the  plaintiff,  deriving  title  from  William  Woodroffe  and  Mr.  and 
Mrs.  Maitland,  and  the  mortgagees,  are  entitled  to  judgment. 

Judgment  for  the  plaintiff.] 


[  2  H.  L.  C. 

816] 


From  that  judgment  George  Woodroffe  brought  a  writ  of  error  to 
the  Court  of  Exchequer  Chamber,  which,  in  1846,  afl&rmed  the 
judgment  of  the  Court  of  Exchequer  of  Pleas  as  to  one  moiety  of 
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the  lands — being  the  moiety  derived    from   W.  Woodrofife — ^and       DoEd. 
reversed  it  as  to  the  other  moiety,   being  that  to  which  Ann         aniel 
Walker,  mother  of  Mrs.  Maitland,  was  formerly  entitled  (i).  vvoodroffe. 

[The  following  is  a  report  of  the  judgment (2)  of  the  Court  of 
Exchequer  Chamber: 

Patteson,  J. :  1846. 

It  appears,  by  the  special  verdict  in  this  case,  that  George  [  is  m.  &  w. 
Woodroffe,  being  seised  of  certain  lands  in  fee  simple,  by  a  deed 
dated  January  6th,  1710,  settled  the  same  to  various  uses  long 
since  expired,  and  subject  thereto  to  the  use  of  Robert  Woodrofife 
(bis  brother)  and  Hester  his  wife,  and  the  heirs  of  their  bodies 
issuing,  and  for  default  of  such  issue,  to  Robert  Woodrofife  in  fee. 
Robert  Woodrofife  died  in  the  lifetime  of  George  Woodrofife,  the 
settlor,  leaving  by  his  wife  Hester  one  son,  George  Woodrofife,  and 
two  daughters,  Lettice  Woodrofife,  afterwards  *Billinghurst,  and  [  *785  ] 
Hester  Woodrofife,  afterwards  Caverley.  George  Woodrofife,  the 
settlor,  died  in  1718.  Hester  Woodrofife  died  in  1767,  and  on  her 
death  the  estate  tail  would  have  descended  in  regular  course  to  her 
son  George,  and  on  his  death  in  1779  without  issue,  the  estate  tail 
would  have  descended  in  moieties,  viz.  one  moiety  would  have 
descended  to  William  Billinghurst,  the  only  son  of  Lettice  Billing- 
hurst,  and  on  his  death  in  1790  to  his  eldest  son  William,  who 
assumed  the  name  of  Woodrofife ;  and  on  the  death  of  this  William 
Woodrofife  in  1824  without  issue,  to  his  brother  George,  who  also 
assumed  the  name  of  Woodrofife,  and  is  the  plaintifif  in  error.  The 
other  moiety  would  in  like  manner  have  descended,  on  the  death  of 
George  Woodrofife,  the  nephew  of  the  settlor,  to  Hester  Caverley, 
and  on  her  death  in  1784  to  her  only  daughter  Ann  Walker,  and 
on  her  death  in  1797  to  her  only  daughter  Jane,  who  married 
first  Dalhousie  Watherstone,  and  afterwards  William  Mordant 
Maitland. 

It  will  be  convenient  in  this  place  to  advert  to  some  of  the  deeds 
which  have  been  executed  by  the  parties  successively  in  possession 
of  the  estate.  In  September,  1785,  Hester  Woodrofife,  being  then 
tenant  in  tail  in  possession,  executed  a  deed  poll,  which  operated 
as  a  covenant  to  stand  seised,  the  efifect  of  which  was  to  pass  a  base 
fee  to  George  Woodrofife  her  son,  who  afterwards,  in  the  same  year, 

(1)  I6M.  &W.  769.  794.    This   judgment  was   delivered 

(2)  Taken  from  1 5  M.  &  W.  pp.  784 —      after  consideration. 
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DoKd.       and  in  the  life  of  Hester,  suflfered  a  recovery  to  the  use  of  himself 
r.  in  fee.     George  Woodroflfe  dying  in  1779,  by  his  last  will  devised 

ooDBOFFE.  |.j^g  lands  in  dispute  to  trustees  and  their  heirs,  in  trust  to  pay  an 
annuity  of  200Z.  a-year  to  his  nephew  William  Billinghurst,  and 
subject  thereto  to  his  great-nephew  William  Billinghurst  (after- 
wards Woodrofife)  for  life,  with  remainder  to  the  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and  other  sons 
of  William  Billinghurst  (afterwards  Woodroflfe)  in  tail  male;  and  in 
default  of  such  issue,  to  the  use  of  George  Woodroflfe  (the  plaintiff 

[  ♦786  ]  in  error)  for  life,  with  other  limitations  *not  material  to  be  stated. 
The  devisees  in  trust  of  George  Woodroflfe  the  testator  entered  into 
possession,  and  so  continued  till  the  death  of  W^illiam  Billinghurst 
the  nephew  of  the  devisor,  and  until  about  October,  1790,  when 
they  gave  possession  to  the  great-nephew,  William  Billinghurst, 
(afterwards  Woodroflfe),  who  was  then  of  age.  The  said  William 
Woodroflfe,  or  parties  claiming  under  him,  continued  in  possession 
of  the  rents  and  profits  of  the  entirety  of  the  premises  in  question, 
and  of  other  estates  devised  by  the  will  of  George  Woodroflfe  the 
devisor,  from  the  time  when  he  came  of  age,  in  October,  1790,  up 
to  the  time  of  his  death  in  1824. 

It  was  agreed  by  the  counsel  on  both  sides,  that  the  eflfect  of  the 
deed  poll  of  Hester  Woodroflfe  of  1785  was  to  pass  a  base  fee  to  her 
son  George  Woodroflfe,  the  devisor,  but  it  was  contended  by  Mr. 
Humphi-y,  for  the  plaintiflf  in  error,  that,  as  George  Woodroflfe  the 
devisor  was  heir-at-law  of  Robert  Woodroflfe,  and  as  such  entitled, 
under  the  settlement  of  January,  1710,  to  the  reversion  in  fee 
expectant  on  the  determination  of  the  estates  tail  created  by  that 
deed,  the  base  fee  merged  in  the  reversion  in  fee.  No  authority 
was  cited  in  support  of  this  position,  but  it  was  rested  on  a  supposed 
analogy  to  the  case  where  a  tenant  in  tail,  with  an  immediate 
reversion  in  fee,  levies  a  fine,  the  operation  of  which  is  commonly 
said  to  be  to  merge  the  estate  tail,  and  bring  the  reversion  into 
immediate  possession  (i).  But  it  seems  to  us  that  the  cases  are 
not  parallel ;  for,  in  the  case  of  a  fine,  the  estate  tail  is  barred  by 
force  of  the  Statute  of  Fines;  but  in  this  case  it  is  preserved  by  the 
Statute  de  Donis,  and  still  subsists  in  point  of  right,  antecedent  to 
the  reversion  in  fee;  and  as  long  as  that  intermediate  estate 
subsists,  the  doctrine  of  merger  cannot  apply.  But  it  was  further 
contended,  that,  if  the  base  fee  were  not  merged  in  the  reversion, 
[  ♦787  ]  still  the  base  fee  *would  be  suflScient  to  support  the  devises  of  the 
(1)  Cruise  on  Fines,  p.  274;  Symonds  v.  Cudmore,  4  Mod.  1. 
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will  of  George  Woodroffe  the  devisor,  as  long  as  it  continued  to       dok  d. 
exist,   and  it  was  argued  that  the    base  fee   still   continued  to  t. 

exist.  It  was  agreed  on  both  sides,  and  the  law,  we  think,  is  clear,  Woodboffb. 
that  there  was  no  remitter  to  George  Woodroflfe  the  devisor,  the 
recovery  suffered  by  him  having  effectually  estopped  him,  and  pre- 
vented him  from  being  remitted  to  his  title  under  the  estate  tail ; 
but  it  was  contended,  by  the  plaintiff  in  error,  that  there  was  no 
remitter  to  William  Woodroffe,  the  great-nephew  of  the  devisor,  on 
several  grounds :  first,  on  the  ground  that  William  Woodroffe  took 
an  estate  by  virtue  of  the  Statute  of  Uses,  and  consequently  could 
have  no  other  estate  in  the  land  than  what  he  had  in  the  use, 
agreeably  to  the  rule  established  in  Amy  Townsend's  case  (i) ;  and 
a  dictum  of  Mr.  Justice  Patteson,  in  Doe  v.  Cooper  (2),  to  the  same 
effect,  was  cited.  But  those  cases  differ  from  the  present,  as  the 
estates  tail  in  those  cases  had  been  discontinued,  and  the  issue  in 
tail  had  consequently  no  right  of  entry.  In  the  present  case,  the 
estate  tail  had  not  been  discontinued,  and  it  was  upon  this  difference 
that  the  judgment  of  the  Court  below  proceeded,  in  conformity  with 
an  anonymous  case  in  8  Leonard,  98,  which  was  decided  upon  the 
same  difference,  and  in  conformity  also  with  Coke's  Commentary 
on  Litt.,  s.  698,  where  the  same  difference  is  taken.  The  counsel 
for  the  plaintiff  in  error  cited  Vavasor's  case  (8),  as  being  inconsistent 
with  the  decision  of  the  Court  below  on  this  point.  In  that  case, 
Nicholas  Ellis,  being  seised  of  the  manor  of  Woodhall,  leased  it  to 
William  Vavasor  and  Elizabeth  his  wife,  for  the  life  of  the  wife, 
with  remainder  to  the  right  heirs  of  the  husband.  The  husband 
made  a  feoffment  in  fee  to  the  use  of  himself  and  his  wife  for  their 
lives,  remainder  to  the  right  heirs  of  the  husband.  The  husband 
died,  the  wife  held  the  land,  and  did  waste  in  a  park,  parcel  *of  the  [  ♦788  ] 
manor.  "  It  was  moved  to  the  Court  if  the  writ  of  waste  should 
suppose  that  the  wife  held  ex  dimissione  Nicolai  Ellis,  or  ex  dimissione 
of  her  husband.  It  was  the  opinion  of  the  Court,  that  upon  this 
matter  the  writ  should  be  general,  viz.  that  she  held  ex  hereditate 
J.  S.,  &c.,  without  saying  more,  either  ex  dimissione  hujus,  vel  illius; 
for  she  is  not  in  by  the  lessor,  nor  by  the  feoffees,  but  by  the 
Statute  of  Uses,  and  therefore  the  writ  shall  be  ex  hereditate.  It  was 
also  the  opinion  of  the  justices,  that  the  wife  here  is  not  remitted, 
but  that  she  should  be  in  according  to  the  terms  of  the  feoffment." 
This  case  cannot  be  considered  as  a  decision  on  the  point  of 

(1)  Plowd.  111.  (3)  2  Leon.  223. 

(2)  4  B.  &  Ad.  305. 
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Doe  d.       remitter,  being  but  an  incidental  diacnssion  upon  a  motion  made  to 
9.  ascertain  the  opinion  of  the  Coart  on  the  proper  form  of  making 

WooDROPFE.  Q^|.  ^YxQ  ^rit.  If,  however,  the  case  is  to  be  looked  upon  as  a  decision 
on  the  point,  it  is  at  variance  with  Hawtrey's  case(i),  and  must  be 
considered  as  overruled  by  the  subsequent  case  in  8  Leon.  93,  and 
the  case  of  Duncombe  v.  Wingfield  (2).  But,  secondly,  it  was  con- 
tended, that  there  was  no  remitter  in  this  case,  because  remitter 
was  said  to  be  subject  to  election,  and  in  this  case  it  was  said  that 
William  Woodroffe  had  entered  claiming  under  the  devises  contained 
in  the  will  of  George  Woodroffe  the  testator,  and  must  be  considered 
as  having  elected  to  take  under  the  will,  and  to  have  waived  his 
claim  to  the  estate  tail.  No  authority  was  cited  to  show  that  a 
party  can  waive  an  estate  to  which  he  would  be  remitted,  where  the 
remitter  would  enure  to  the  benefit  of  others  as  well  as  himself. 
Littleton's  authority,  s.  695,  is  express,  that  a  disclaimer  in  pais  is 
of  no  avail,  and  the  reasons  assigned  by  Doddebidge,  as  stated  in 
the  note  in  Dyer,  851,  explain  satisfactorily  the  grounds  of  this  rule 
of  law.  In  that  case,  land  in  socage  tenure  was  given  to  a  man  and 
his  wife  in  tail,  with  remainder  to  the  heirs  of  the  husband  in  fee ; 
[  •789  ]  *they  have  issue ;  the  husband  levied  a  fine,  with  proclamations,  to 
his  own  use,  and  then  by  will  devised  the  land  to  his  wife  for  life, 
and  the  remainder  to  a  stranger  in  fee,  with  a  condition  to  pay  a 
rent  out  of  the  land  annually,  with  a  clause  of  distress.  He  died, 
the  wife  entered,  claiming  an  estate  for  life,  paid  the  rent  according 
to  the  will,  and  then  died.  The  question  arose,  whether  the  issue 
in  tail  or  the  remainderman  was  entitled  to  the  land.  The  Court 
held  that  the  tenant  in  tail  was  barred,  for  that  his  mother  had 
waived  the  estate  tail ;  and  even  if  she  had  not,  the  conveyance  of 
the  estate  tail  must  necessarily  be  made  as  heir  of  the  body  of  his 
father  as  well  as  his  mother,  so  that  the  fine  with  proclamations 
levied  by  the  father  barred  the  entail.  In  the  margin  of  the  case 
is  this  note :  The  wife  in  this  case  had  an  election,  whether  she 
would  be  in  of  her  remitter  or  not;  because,  if  she  had  been  remitted, 
this  would  not  be  beneficial  to  any  other ;  because  the  fine  of  the 
baron  barred  the  issue  and  all  others.  This  reason  was  given  by 
DoDDBBiDOB.  We  agree,  therefore,  with  the  Court  below  in  thinking 
that  the  disclaimer  was  unavailing  to  prevent  the  remitter.  But  it 
was  further  objected,  that  there  could  be  no  remitter  in  this  case  to 
William  Woodroffe,  on  the  ground  that  his  entry  was  barred  by  the 
Statute  of  Limitations.  The  answer  given  in  the  Court  below  to 
(1)  Dyer,  191  b.  (2)  Hob.  254. 


VOL.  Lxxxi.]  1846.    EX.  CH.     15  M.  &  W.  789—791.  416 

this  objection  appears  to  us  to  be  satisfactory,  for  we  agree  with       dok  d. 

that  Court  that  the  right  of  entry  in  this  case  must  be  considered  ^^ 

as  having  first  accrued  on  the  death  of  George  Woodroffe,  the  WooDRorFE. 

testator,  in  1779 ;  for  up  to  that  time  there  never  was  any  available 

right  of  entry  in  any  person,  and  it  could  not  be  the  intention  of 

the  statute  to  take  away  the  right  of  entry,  unless  an  available  right 

of  entry  had  descended  on  some  person  who  had  neglected  to  take 

advantage  of  it,  for  which  PenistorCs  case(i)  is  an  authority.    The 

entry,  therefore,  made  by  *Winiam  Woodroflfe  in  1790  was  within       [  •^^o  ] 

the  time  limited  by  statute.    It  appears  to  us,  therefore,  that  after 

William  Woodroffe  had  entered  into  possession  under  the  defeasible 

title  derived  under  his  uncle's  will,  having  at  that  time  a  right  of 

entry  into  one  undivided  moiety  of  the  land  as  heir  in  tail  of  that 

moiety,  he  must  be  considered  as  having  been  remitted  to  his  better 

estate  as  to  that  moiety,  and  as  to  that  moiety  a  good  title  is 

deduced  to  the  lessors  of  the  plaintiff  below.     But  it  is  next  to  be 

considered  what  is  the  effect  of  the  state  of  circumstances  appearing 

on  the  special  verdict  upon  the  other  moiety  of  the  estate,  to  which 

Mrs.  Walker  at  that  time,  namely,  in  1790,  had  a  claim  as  heir 

in  tail. 

It  was  contended,  on  behalf  of  the  defendants  in  error,  that 
William  Woodroffe  and  Ann  Walker  being  parceners,  and  William 
Woodroffe  being  remitted  to  his  better  estate,  Ann  Walker  was 
remitted  also.  No  authority  was  cited  to  show,  that  where  a 
defeasible  estate  in  lands  is  cast  upon  a  man  who  has  in  him  an 
elder  and  better  title  to  a  moiety,  the  remitter  of  him  to  his  elder 
title,  as  to  the  one  moiety,  operates  as  a  remitter  to  another  party 
entitled  to  the  other  moiety  as  coparcener  with  him.  If  we  con- 
sider the  matter  independently  of  authority,  there  appears  no 
ground  for  holding  that  there  is  a  remitter  in  such  a  case.  It  is 
said  in  Littleton,  s.  659,  that  a  remitter  takes  place  when  a  man 
has  two  titles  to  lands  and  tenements,  one  a  more  ancient  title, 
and  another  a  more  latter  title ;  and  if  he  come  to  the  land  by  a 
latter  title,  the  law  will  adjudge  him  to  be  in  by  force  of  the  elder 
title,  because  the  elder  title  is  the  more  sure  and  more  worthy  title. 
In  the  present  case  there  is  no  such  concurrence  of  titles;  Mrs.  Walker 
having  no  defeasible  estate  cast  upon  her,  but  simply  a  title  to  an 
estate  tail  by  descent.  It  is  said,  with  reference  to  estates  discon- 
tinued (2),  that  the  principal  cause  why  the  heir  in  such  *cases  [  *79i  ] 
shall  be  said  to  be  in  his  remitter,  is,  for  that  there  is  not  any 

(1)  Noy,  46.  (2)  Littleton,  b.  661. 
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Doe  d.       person  against  whom  he  may  sue  his  writ  of  formedon :  for  against 
'9,  I^imself  he  cannot  sue,  and  he  cannot  sue  against  any  other,  for 

WooDBOFFB.  QQQQ  Q^Yier  is  tenant  of  the  freehold.  But  no  such  reason  for 
remitter  exists  in  the  present  case,  since  Mrs.  Walker  might  have 
asserted  her  right  to  the  estate  by  a  simple  entry  without  more,  so 
that  the  reason  for  remitter  seems  to  fail  entirely.  It  may  be 
urged,  that,  after  the  entry  of  William  Woodroffe  in  this  case,  Mrs. 
Walker  ought  to  be  considered  as  being  actually  in  possession  of 
her  moiety,  for  which  the  case  of  Smales  v.  Dale  (1)  may  be  cited. 
In  that  case,  William  Watson  was  seised  of  the  lands  in  question, 
and  had  issue  Allen  Watson  and  Anne  Watson  by  one  wife,  and 
William  Watson  by  another,  and  devised  the  land,  being  holden  in 
knight's  service  of  the  Queen,  to  his  wife  during  widowhood,  the 
remainder  to  William  the  younger  son,  and  died,  and  his  wife 
entered  into  all  the  lands.  Allen  made  no  actual  entry  into  the 
lands,  but  died  without  issue ;  and  the  question  was,  whether  the 
entry  of  the  widow  into  the  lands  did  work  to  an  actual  entry  to 
Allen  the  heir  for  his  third  part,  whereof  he  was  tenant  in  common 
with  the  widow,  the  devise  as  to  that  third  part  being  void.  The 
entry  in  that  case  was  made  by  the  widow  generally,  but  the  Court 
did  not  confine  itself  to  what  was  strictly  necessary  to  the  decision 
of  the  case ;  for  it  was  said  that  ''  the  entry  of  one  tenant  in 
common  might  be  in  three  manners :  either  in  the  name  of  herself, 
or  her  fellow,  (which  were  most  clear) ;  or  generally,  (as  this  case 
is),  which  shall  be  always  taken  according  to  right,  as  being  under 
construction  of  law,  and  therefore  ever  construed  lawful ;  or  lastly, 
entry  claiming  all  expressly,  which  yet  cannot  dispossess  her  fellow, 
[  '792  ]  for  her  possession  is  over  all  lawful,  as  well  before  such  claim  *aa 
after ;  so  that  there  is  no  possession  altered  by  such  claim,  and 
then  a  sole  claim  without  more  can  never  change  the  possession, 
and  without  a  change  of  possession  it  remains  as  before;  and  there- 
fore a  copartner,  joint  tenant,  or  tenant  in  common,  can  never  be 
disseised  by  his  fellow  but  by  an  actual  ouster."  The  Court  held, 
on  these  grounds,  that  the  entry  of  the  widow  operated  as  an  actual 
entry  by  Allen,  so  as  to  exclude  his  brother  of  the  half-blood.  The 
law  is,  however,  laid  down  differently  in  Co.  Litt.  373  b,  where  it  is 
said,  ''  Here  it  is  to  be  understood,  that  when  one  coparcener  doth 
enter  into  the  whole,  this  doth  not  divest  the  estate  which  descends 
by  the  law  to  the  other,  unless  she  that  doth  enter  claimeth  the 
whole,  and  takatb  the  profits  of  the  whole,  for  that  shall  divest  the 

(1)  Hob.  120, 
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freehold  in  law  of  the  other  parcener."    But  even  supposing  the       dob  d. 
positions  laid  down  in  the  case  of  Smales  v.  Dale  to  be  correct  to  ^, 

the  full  extent  to  which  they  are  laid  down,  the  relations  of  copar-    Woodboffb. 
ceners  to  each  other  have  been  varied  by  the  statute  8  &  4  Will.  lY. 
c.  27,  s.  12.     By  that  section  it  is  enacted,  that,  where  any  one  or 
more  of  several  persons  entitled  to  any  lands  as  coparceners,  i&c., 
shall  have  been  in  possession  of  the  entirety,  or  more  than  his  or  their 
undivided  share  or  shares  of  such  land,  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons  other  than  the  person  or 
persons  entitled  to  the  other  share  or  shares  of  such  land,  such 
possession  shall  not  be  deemed  to  have  been  the  possession  of  such 
last-mentioned  person  or  persons,  or  any  of  them.     This  statute 
has  been  decided,  in  the  case  of  Cvlley  v.  Doe  d.  Taylerson  (i),  to 
have  a  relation  back,  so  far  as  relates  to  the  objects  of  the  Act, 
and  to  have  the  effect  of  making  their  possessions  separate  from 
the  time  when  they  first  became  coparceners,  joint  tenants,  or 
tenants  in  common.     Since  the  passing  of  that  statute,  ^therefore,       [  *793  ] 
the  possession  of  the  land  by  one  coparcener  cannot  be  considered 
as  the  possession  of  his  coparcener;    nor,  consequently,  can  the 
entry  of  one  have  the  effect  of  vesting  the  possession  in  the  other. 
It  remains  to  be  considered,  whether  William  Woodroffe,  by  his 
entry  and  continuance  in  possession  until  the  right  of  entry  of  Mrs. 
Walker  and  her  descendants  was  barred,  is  to  be  deemed  to  have 
gained  a  fee  simple  by  wrong  to  his  own  use.     It  may  be  admitted, 
that  if  a  party  enters  on  land  by  disseisin  or  abatement,  and  holds 
it  adversely  to  the  party  entitled  for  a  sufficient  length  of  time  to 
bar  the  right,  he  will  have  gained  an  indefeasible  estate  in  fee 
simple  by  wrong  to  his  own  use,  or  to  the  use  of  another,  if  the 
disseisin  were  made  to  the  use  of  another,  for  which  see  Littleton, 
8.  278,  where  it  is  said,  ''  If  two  or  three,  &c.  disseise  another  of 
any  lands  or  tenements  to  their  own  use,  then  the  disseisors  are 
joint  tenants.    But  if  they  disseise  another  to  the  use  of  one  of 
them,  then  they  are  not  joint  tenants ;   but  he  to  whose  use  the 
disseisin  is  made  is  sole  tenant,  and  the  others  have  nothing  in  the 
tenancy,  but  are  called  coadjutors  to  the  disseisin."    The  present 
case,  however,  is  not  to  be  likened  to  a  case  of  disseisin,  for 
William  Woodroffe,  when  he  entered  as  devisee  under  the  will  of 
George  Woodroffe,  entered  under  a  title  which,  though  defeasible, 
was  good  until  it  was  defeated.    The  nature  of  the  estate  which 
George  Woodroffe  the  testator  possessed,  and  which  he  devised  by 
(1)  52  B.E.  566  (11  Ad.  &E1. 1016). 
B.B. — VOL.  LXXXI.  27 


418  1846.    EX.  CH.     15  M.  &  W.  798—794.  [b.b. 

DoK  d.       his  will,  is  explained  in  the  case  of  M<icheU  v.  Clarke  (i),  where  it  is 
f,,  said,  ''If  tenant  in  tail  conveys  the  land  entailed  by  bargain  and 

WooDEOFFB.  ^^Yq^  leaso,  and  release,  covenant  to  stand  seised  to  the  use  of 
another,  and  dies,  a  base  fee  passes  by  the  conveyance,  and  the 
estate  continues,  until  it  is  avoided  by  the  issue  in  tail  by  entry." 
The  base  fee,  though  defeasible,  is  not  to  be  considered  as  a 
[  *7»4  ]  wrongful  ^estate,  and  it  has  all  the  incidents  of  a  rightful  estate 
until  defeated.  If  the  issue  in  tail  neglects  to  make  an  entry  so 
long  that  his  right  of  entry  is  gone,  this  continuance  of  possession 
by  parties  claiming  under  the  base  fee  cannot  alter  the  nature  of 
the  estate ;  but  we  think  its  effect  is  to  bar  the  claim  of  the  issue 
in  tail,  and  so  render  the  base  fee  indefeasible,  and  thereby  to 
confirm  and  corroborate  the  estates  of  those  who,  under  the  limita- 
tions to  which  the  base  fee  is  subject,  are  entitled  to  successive 
portions  of  the  fee,  not  to  extinguish  or  vary  those  limitations. 

The  result  of  our  opinion  therefore  is,  that,  as  far  as  regards  the 
moiety  of  the  estate  which  Mrs.  Walker  was  at  one  time  entitled 
to  have  recovered,  the  base  fee  was  never  defeated,  and,  as  to  that 
moiety,  that  the  judgment  of  the  Court  below  ought  to  be  reversed, 
and  judgment  given  for  the  plaintiff  in  error:  but,  as  to  the  other 
moiety,  that  the  judgment  of  the  Coubt  below  ought  to  be  affirmed. 

Judgment  accardingly,'] 

1849.  Against  the  latter  part  of  that  judgment  the  plaintiff  in  the  action 

brought  his  writ  of  error  in  this  House ;  and  against  the  first  part 
of  it  the  defendant  in  the  action  brought  the  second  writ  of  error. 

The  questions  in  both  cases  were  argued  for  several  days,  in 
July,  1848,  in  the  presence  of  the  Judges  of  the  Courts  of  Law  (2), 
Lord  Bbouoham  presiding. 

Mr.  Turner  and  Mr.  BetheU  {Mr.  Peacock  and  Mr.  W.  Hayes 
were  with  them),  for  the  plaintiff  in  the  first  writ  of  error 
and  defendant  in  the  second: 

It  is  found  by  the  special  verdict,  in  substance  and  effect,  that 
Hester  Woodroffe  was,  in  1735,  seised  of  the  property,  the  moiety 
[  *8i7  ]  of  which  is  now  in  question,  *for  an  estate  tail  in  possession,  and 
by  the  deed  poll  of  that  date,  she  conveyed  the  whole  to  George 
(her  only  son  and  heir)  and  his  heirs ;  that  he  thereupon  entered 
into  possession,  and  in  November,  the  same  year,  conveyed  the 

(1)  2  Ld.  Eay.  782.  Coltman,  Maule,  Oresewell,  Erie  and 

(2)  They  were  Mr.  Baron  Alderson,      Williams, 
and    Justices    Patteson,     Coleridge, 
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same  property  by  deed  of  bargain  and  sale  enrolled,  to  a  tenant  to       dob  d. 
the  precipe  in  a  common  recovery  to  be  suffered  by  him,  and  which  ^^ 

was  accordingly  suffered,  to  his  own  use  in  fee ;  that  Hester  died  Woodropfb. 
in  1767,  leaving  George  her  heir  in  tail,  who  died  in  1779,  without 
having  done  any  other  act  to  affect  the  estate  tail.  He  had  made 
two  several  settlements  on  his  marriages,  the  first  in  1785,  the 
second  in  1765,  but  there  having  been  no  issue  of  either  marriage, 
the  nature  of  his  estate,  under  the  ultimate  limitations  in  those 
settlements,  remained  the  same  as  it  was  in  1785.  The  necessary 
construction  of  law  upon  these  facts  is,  that  George  Woodroffe  was 
seised  of  the  property  for  an  estate  tail  in  possession,  and  conse- 
quently had  not,  at  the  time  of  making  his  will  or  of  his  death,  any 
devisable  estate  or  interest  in  the  property,  except  the  reversion 
expectant  on  an  estate  tail,  which  was  afterwards  barred. 

The  estate  tail  not  having  been  barred  or  discontinued  by  any 
act  of  Hester,  or  of  her  son  George,  the  only  ground  upon  which  it 
could  be  contended  that  any  estate  or  interest  in  the  property  in 
question  passed  by  his  will  is,  that  his  entry  under  the  deed  poll  of 
1785  was  the  acceptance  of  a  base  or  determinable  fee,  which 
estopped  him  from  asserting,  either  before  or  after  the  death  of 
Hester,  any  other  title ;  or  that  if  his  entry  under  the  deed  poll  did 
not  produce  that  effect,  yet  the  recovery  suffered  by  him  in  1785, 
though  ineffectual  to  bar  the  estate  tail  (he  not  being  then  tenant 
in  tail),  was  an  estoppel  by  matter  of  record,  whereby  he  was  *pre-  [  *818  }\ 
eluded  from  setting  up  any  claim  to  the  estate  tail,  and  that, 
according  to  either  view,  the  base  fee  continued  after  his  death. 
Each  of  these  propositions,  if  examined,  will  be  found  to  have 
insuperable  difficulties  to  contend  with. 

First,  as  to  the  deed  poll,  supposing,  without  however  admitting, 
that  such  a  deed,  followed  by  entry  under  it,  was  capable  of  working 
an  estoppel,  it  discloses  upon  the  face  of  it  the  actual  state  of  the 
title  by  reciting  the  deeds  creating  the  entail,  and  the  death  of 
Bobert,  leaving  George  his  only  son  by  Hester,  and  then  it  states, 
erroneously,  that  '*  by  means  thereof,  and  by  virtue  of  the  settle- 
ment, the  tenements  became  and  then  were  well  vested  in  Hester 
for  her  life,  and  that  the  immediate  remainder  thereof  belonged  to 
George,  son  of  Bobert  and  Hester ;  "  so  that  the  estoppel  and  con- 
clusion (if  any),  would  go  to  exclude  any  averment  contrary  to  the 
allegation  of  the  plaintiff  in  error,  viz.,  that  on  and  by  the  death  of 
Hester,  without  more,  the  base  fee  absolutely  determined.  The 
deed  poll  shows,  upon  the  face  of  it,  that  Hester  was  seised  of  an 

27—2 
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DoBd.       estate  tail  in  possession,  and  consequently  capable  of  passing,  by 
9.  way  of  ordinary  conveyance,  an  estate  founded  upon  ownership, 

WooDBOFFB.  g^jj^  ^jjQ  argument  of  the  defendant  in  error  admits  that  it  did 
actually  pass  a  base  fee.  But  it  is  clear  law,  that  where  the 
instrument  itself  shows  an  interest  in  the  conveying  party,  so  as  to 
render  it  sufficiently  operative  by  way  of  conveyance,  the  doctrine 
of  estoppel  is  excluded. 

Secondly,  as  to  the  recovery  suffered  by  George  in  the  lifetime  of 
Hester,  his  ancestor,  the  recovery  deed  and  recovery  must  be  taken 
together  and  construed  as  a  common  assurance,  operating  simply 
as  a  conveyance  by  George  to  his  own  use  of  the  estate  vested  in 
[  •sid  ]  him  *under  the  deed  poll ;  for  unquestionably  a  tenant  in  fee, 
whether  absolute  or  base,  was  competent  to  convey  by  recovery, 
and  it  was  never  apprehended  that  by  adopting  that  mode  of  con- 
veyance, he  was  estopped  from  alleging  at  any  time  afterwards, 
that  he  had,  subsequently  to  the  recovery,  become  tenant  of  an 
estate  in  the  land,  other  than  the  estate  which  he  had  at  the  time 
of  the  recovery.  The  doctrine  which  attributes  so  conclusive  an 
effect  to  the  recovery  would  go  even  to  deny  the  capacity  of  George, 
after  the  death  of  Hester,  when  he  became  heir  in  tail  in  possession, 
to  create  a  discontinuance  by  feoffment,  or  to  acquire  the  absolute 
fee  by  suffering  another  recovery,  or  by  any  means  whatever  to 
determine  the  base  fee.  The  principle  that,  where  an  assurance  is 
operative  by  passing  an  interest  it  has  no  operation  as  an  estoppel, 
applies  also  to  the  recovery. 

As  respects  both  assurances,  the  deed  poll  and  recovery,  admitting 
that  there  might  be  an  estoppel,  yet  estoppels  operate  only  as 
between  parties  and  privies,  and  there  must  be  a  person  to  be 
estopped  as  against  another  person  entitled  to  the  benefit  of  the 
estoppel ;  but,  on  the  death  of  Hester,  there  ceased  to  be  any 
person  in  whose  favour  the  supposed  estoppel  could  possibly 
operate.  Also,  the  plaintiff  in  error  derives  title  under  the  issue  in 
tail,  who  cannot  be  bound  by  estoppel;  but  to  affirm  that  the 
plaintiff  in  error  is  precluded  from  alleging  that  George,  on  the 
death  of  Hester,  became  seised  of  an  estate  tail  in  possession,  is  in 
effect  to  bind  the  issue  in  tail  by  estoppel.  When  the  defendant  in 
error  admits  (as  he  is  obliged  to  do)  that  the  recovery  was  void  as 
against  the  issue  in  tail,  but  at  the  same  time  insists,  that  by 
reason  of  such  recovery  the  base  fee  must,  in  a  contest  between  a 
claimant  under  that  fee  and  a  claimant  under  the  estate  tail,  be 
[  *820  ]      ^deemed  to  have  continued  after  the  death  of  George,  so  as  to 
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prevent  the  claimant  under  the  estate  tail  from  recovering,  that       DoKd. 
argument  involves  a  manifest  contradiction.  Daniel 

Nothing  therefore  having  been  done  to  discontinue  the  estate  tail,  ^Voodroffb. 
or  take  away  the  right  of  entry  in  respect  of  it,  that  right  devolved, 
on  the  death  of  Hester,  upon  George,  who,  being  then  in  the  actual 
possession,  was,  by  a  necessary  consequence  of  law,  in  of  the  estate 
tail,  independently  of  the  learning  of  remitter,  properly  such,  which 
was  applicable  only  where  the  estate  tail  had  been  divested  and 
turned  to  a  right  to  be  asserted  by  a  real  action. 

If  George  Woodroffe,  the  testator,  had  not  in  his  lifetime  any 
devisable  estate,  no  act  done  or  statement  made,  subsequently  to 
his  death,  could,  at  law,  have  the  effect  of  bringing  the  property  in 
question  under  the  operation  of  his  will.  Even  assuming  that  the 
base  fee  continued  after  the  death  of  Hester,  and  passed  by  the  will 
of  George,  still,  as  the  right  of  entry  in  respect  of  the  estate  tail 
was  not  taken  away,  that  fee  was  determined  by  the  entry  of 
William  Woodroffe  in  1790,  such  entry  being,  by  construction  of 
law,  an  entry  on  behalf  of  himself  and  Ann  Walker,  as  co-heirs  in 
tail.  The  12th  section  of  the  Act  8  &  4  Will.  IV.  c.  27,  on  which 
alone  the  defendant  in  error  can  found  any  answer  to  this  argument, 
did  not  make  any  alteration,  either  prospective  or  retrospective,  in 
the  law,  with  respect  to  the  effect  of  entry  of  a  co-tenant  for  any 
purpose  not  within  the  purview  of  the  Act,  but  left  the  general 
doctrine  as  to  its  constructive  operation  wholly  undisturbed ;  and 
if  the  entry  of  William  admits  of  no  other  construction  than  that 
for  which  the  plaintiff  in  error  contends,  then  the  estate  tail  in  the 
entirety  was  *to  all  intents  restored,  and  the  defendant  in  error  is  [  *^*^i  ] 
reduced  to  confine  his  argument  to  the  character  and  effect  of  the 
subsequent  enjoyment.  Although  it  is  true  that,  with  respect  to 
exclusive  enjoyment  by  a  co-tenant,  the  enactment  in  the  12th 
section  negatived,  both  prospectively  and  retrospectively,  the  pre- 
sumption of  the  former  law,  yet  it  must  be  understood  to  have  so 
done  for  the  purpose  only  of  limiting,  as  between  co-tenants  or 
those  claiming  under  them,  actions  or  suits  concerning  matters 
which,  down  to  the  period  when  the  statute  came  into  operation, 
continued  to  be  litigable.  But,  in  the  present  case,  the  contest  is 
between  a  person  claiming  through  both  the  co-heirs  in  tail,  and  a 
person  claiming  adversely  to  their  common  title,  and  moreover 
every  possible  question  as  to  the  state  of  the  title,  from  the  period 
of  the  entry  by  William,  in  1790,  down  to  the  arrangement  in  1818, 
under  which  the  then  co-heiress  in  tail  suffered  a  recovery  of  the 
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DoK  d.  moiety  in  question,  was  finally  disposed  of  by  that  arrangement ; 
r.  or  if,  notwithstanding  the  relative  position  of  the  present  litigant 

WooDEOFFK.  parties,  and  notwithstanding  the  transaction  of  1818,  the  actual 
title  in  regard  to  that  moiety  can  be  considered  as  depending  upon 
the  nature  of  the  enjoyment,  as  being  adverse  or  non-adverse 
during  the  above  interval,  yet  were  it  adjudged  to  have  been 
adverse,  the  result  would  then  be  that  William  thereby  acquired 
wrongfully  a  fee,  to  which  the  plaintiff  in  error  would  now  be 
entitled. 

To  meet  this  argument  the  defendant  in  error  will  be  driven  to 
contend,  first,  that  either,  on  general  principles  of  law,  or,  having 
regard  to  the  retrospective  effect  of  the  new  Statute  of  Limitations 
(8  &  4  Will.  IV.  c.  27),  the  entry  of  William  was  insufficient  to 
[  •822  ]  determine  the  base  fee  in  the  moiety  in  question,  the  title  to  *which 
moiety  therefore  continued  to  be  referable  to  that  fee ;  or,  failing  in 
this  argument,  then,  secondly,  that  either  on  general  principles 
or,  having  regard  to  the  retrospective  effect  of  the  enactment,  the 
continued  possession  of  William  was  not  the  possession  of  his 
coparcener,  and  not  only  that  the  effect  of  such  possession  was  to 
gain  wrongfully  a  fee  in  the  moiety  in  question,  but  that  the  new 
fee  so  acquired  became,  by  construction  of  law,  impressed  with  the 
uses  to  which  the  will  of  George  limited  the  base  fee. 

In  answer  to  the  first  of  these  propositions,  the  plaintiff  in  error 
submits  that,  as  regards  general  principles  of  law,  admitting  that 
where  an  estate  tail  had  been  discontinued  and  turned  to  a  right  to 
be  asserted  hj  fof'medon,  the  remitter  (which  operates  independently 
of  entry)  of  the  one  co-heir  in  tail  coming  to  the  wrongful  estate  in 
the  entirety,  did  not  extend  to  the  moiety  of  which  he  was  in  by  a 
different  and  adverse  title,  and  in  respect  of  which  the  other  co-heir 
might  have  had  his  formedon,  yet  that  where,  as  in  the  present 
case,  the  right  of  entry  in  respect  of  the  estate  tail  remained  in  full 
force,  and  the  issue  in  tail  had  one  and  the  same  title  to  enter,  the 
same  reasoning  does  not  apply.  The  entry  generally  of  the  one 
co-parcener  was,  as  in  the  common  case  of  descent  to  coparceners, 
the  entry  of  the  other,  who  could  not,  without  a  subsequent  ouster, 
have  maintained  an  ejectment  against  her  companion.  As  regards 
the  statute  (8  &  4  Will.  lY.  c.  27),  it  simply  operates  to  abrogate 
the  former  doctrine,  that  where  one  of  several  co-tenants  had  been 
in  the  possession  or  receipt  of  rents  of  more  than  his  share  to  his 
own  use,  such  possession  or  receipt,  unexplained,  was  referable  to 
the  common  title,  so  as  to  keep  alive  for  an  indefinite  period  the 
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right  of  the  one  party  out  of  possession  against  the  *other  in       DoEd. 
actual  possession ;  thus  establishing   (for  its  own  purposes  only)  ,., 

the  converse  presumption;  but  it  does  not  aflfect  to  determine  Woodboffe. 
the  character  and  consequences  of  an  entry  by  one  of  several 
co-tenants. 

In  answer  to  the  second  of  the  above  propositions,  the  plaintiff 
in  error  submits,  first,  that  as  regards  general  principles,  without 
some  act  on  the  part  of  William  amounting  to  an  ouster  or  denial 
of  the  title  of  the  co-heir  (and  it  is  clear  that  his  mere  possession 
or  receipt,  and  retention  of  the  rents  of  the  entirety  would  not 
have  that  effect),  the  unity  of  the  title  of  the  coparceners  was  not 
disturbed;  but  the  special  verdict  furnishes  no  evidence  of  any 
such  act :  Secondly,  that  as  regards  the  statute,  the  consequences 
which  would  obviously  result  from  construing  it  as  an  ex  post  facto 
declaratory  law,  by  which  the  aspect  of  titles  resting  upon  transac- 
tions concluded  at  any  antecedent  period,  however  remote,  by  parties 
competent  to  bind  all  the  interests,  may  be  wholly  changed,  and  that 
too  in  favour  of  third  persons  not  claiming  under  the  common  title, 
demonstrate  that  such  a  construction  was  not  within  the  contem- 
plation of  the  Legislature,  which,  while  studious  to  circumscribe  the 
assertion  of  rights,  could  not  have  intended  to  restore  rights  which, 
independently  of  the  effect  of  possession  continuing  at  the  time  of 
passing  the  Act,  had,  before  the  passing  of  the  Act,  been  destroyed 
by  the  acts  and  deeds  of  parties  competent  by  such  acts  and  deeds 
to  bind  all  the  interests :  And,  thirdly,  assuming  William  to  have 
gained,  by  the  effect  of  his  continued  enjoyment  of  the  moiety 
in  question,  a  wrongful  estate,  that  estate  was  not  a  continuance 
or  an  enlargement  of  the  base  fee  alleged  to  have  been  devised  by 
the  will  of  George,  but  a  new  and  substantive  acquisition  in  fee 
simple,  which  could  not,  without  *an  actual  conveyance  by  William,  [  •824  ] 
become  subject  to  the  limitations  of  the  will  of  George,  on  which 
limitations  the  defendant  in  error  founds  his  claim. 

The  plaintiff  in  error  further  submits,  that  by  virtue  of  the  deeds 
of  lease  and  release  of  1814,  and  the  recovery  then  suffered,  and  of 
the  deeds  of  lease  and  release  of  March  and  May,  1818,  and  the 
recovery  suffered  in  1818,  and  the  several  other  assurances  stated 
in  the  verdict,  the  lessors  of  the  plaintiff  in  the  action  of  ejectment, 
or  some  of  them,  were  entitled  to  recover  the  undivided  moiety  in 
question ;  and  therefore  the  judgment  of  the  Court  of  Exchequer  of 
Pleas,  deciding  in  favour  of  the  plaintiff  in  error  for  the  entirety 
of  this  estate,  ought  to  be  restored.     (For  the  authorities  cited  in 
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DoK  d.       support  of  the  various  points  of  the  argument  for  the  plaintiff  in 

I^^**'!^^  Antf       ACM*   \ 

V.  error,  see  pp.  425,  426.) 

WOODBOFFE. 

Mr.  Humphry  and  Mr.  Roundell  Palmer  for  the  defendant  in 
error  in  the  first  writ  of  error,  and  plaintiff  in  the  second : 

Upon  the  facts  stated  in  the  special  verdict,  no  title  is  shown  in 
the  lessors  of  the  plaintiff,  or  any  of  them,  to  that  moiety  of  the 
property  in  question,  in  respect  of  which  the  judgment  of  the  Court 
of  Exchequer  of  Pleas  was  reversed  by  the  Court  of  Exchequer 
Chamber,  even  if  a  title  in  them,  or  some  of  them,  be  shown  to  the 
other  moiety.  The  entirety  of  the  property,  or,  at  all  events,  one 
moiety  of  it,  is  now  vested  in  the  defendant  in  error  as  tenant  for 
life  in  possession  under  the  will  of  George  Woodroffe,  from  the 
time  of  whose  death,  in  1779,  the  devisees  claiming  under  his  will 
have  been  in  the  uninterrupted  possession  and  enjoyment  either  of 
the  entirety  of  the  premises,  or  at  all  events  of  this  moiety,  without 
[  *826  ]  any  entry  by  the  issue  in  tail  claiming  *  under  the  settlement  of 
1710,  or  any  remitter  to  such  issue,  who  at  the  death  of  the  testator, 
were  under  no  disability. 

If  the  effect  of  the  conveyance  by  Hester  Woodroffe  in  1735  was 
not  to  accelerate  and  bring  into  possession  the  remainder  or  rever- 
sion in  fee,  then  vested  in  George  Woodroffe,  her  son,  as  the  heir- 
at-law  of  Robert  Woodroffe,  subject  to  a  right  of  action  only  to 
accrue  on  the  death  of  Hester  to  the  issue  then  entitled  under  the 
entail  created  by  the  settlement  of  1710,  which  it  is  submitted  was 
the  true  effect,  then  the  effect  of  such  conveyance  was  to  vest  the 
entirety  of  the  premises  in  question  in  the  testator  George  Wood- 
roffe for  an  estate  in  fee  simple,  determinable  on  failure  of  issue  of 
Robert  and  Hester  Woodroffe,  and  defeasible  by  the  entry  of  the 
issue  in  tail  under  the  settlement  of  1710,  within  the  time  pre- 
scribed by  the  old  Statute  of  Limitations.  That  estate  continued 
vested  in  George  Woodroffe  till  the  time  of  his  death,  and  passed 
by  his  will,  and  afterwards  became  and  is  now  indefeasible,  either 
as  to  the  entirety  of  the  premises,  or  at  all  events  as  to  that  moiety 
in  respect  of  which  the  judgment  of  the  Court  of  Exchequer  of 
Pleas  was  reversed  by  the  Exchequer  Chamber. 

The  period  from  which  the  Statute  of  Limitations  began  to  run 
against  the  estate  tail  created  by  the  settlement  of  1710  ought  to  be 
computed,  from  the  death  of  Hester  Woodroffe  in  1767,  at  which 
time  either  a  right  of  action  or  a  right  of  entry  accrued  to  George 
Woodroffe,  as  heir  in  tail,  but  he,  being  then  in  possession  of  the 
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entirety  of  the  premises  under  his  title,  either  to  the  reversion  in       dob  d. 
fee,  or  to  the  base  fee  created  by  the  conveyance  of  Hester  Wood-  ^. 

roflfe  in  1735,  was  estopped  by  the  several  deeds  of  that  date,  Woodroffb. 
including  *the  recovery,  and  by  the  deeds  of  1765,  or  by  some  [  •826  ] 
of  them,  from  being  remitted  to  his  estate  tail  under  the  settle- 
ment of  1710.  And  inasmuch  as  the  operation  of  this  estoppel 
was  only  to  prevent  him  from  taking  advantage  of  his  right  of 
action  or  entry,  and  not  to  prevent  the  right  of  action  or  entry 
from  accruing,  it  could  not  and  did  not  suspend  the  running  of  the 
Statute  of  Limitations  during  his  life. 

But  if  the  estate  tail  was  not  absolutely  barred  when  William 
Billinghurst  (afterwards  Woodrofife),  took  possession  of  the  premises 
in  1790,  and  even  if  he  was  himself  remitted  to  an  estate  tail  as  to 
that  moiety  of  the  premises,  of  which  he  was  heir  in  tail  under  the 
settlement  of  1710,  the  contrary  of  which  is  contended  for,  his 
entry  operated  in  law  to  vest  in  him  the  possession  of  the  other 
moiety  of  which  he  was  not  heir  in  tail  under  the  settlement, 
according  to  the  title  which  he  actually  had  thereto  as  devisee 
for  life  under  the  will  of  the  testator  George  Woodrofife.  The  effect 
of  William  Woodrofife's  acts,  between  the  time  when  he  took  pos- 
session in  1790  and  the  date  of  the  recovery  of  1818,  was  to  estop 
him  and  those  claiming  under  him  from  setting  up  any  title  in  him 
to  the  premises  in  question,  or  at  all  events  to  that  moiety  of  the 
premises  of  which  he  was  not  heir  in  tail,  adversely  to  the  title  of 
the  devisees  under  the  will  of  George  Woodrofife.  The  right  of  the 
issue  in  tail,  under  the  settlement  of  1710,  to  the  premises  in  ques- 
tion, or  at  all  events  to  that  moiety  of  them,  was  absolutely  barred 
before  the  time  when  the  recovery  of  1818  was  sufifered. 

Mr.  Turner  replied, 

The  following  authorities  were  referred  to  and  commented  on  in 
the  course  of  the  arguments : 

On  the  efifect  of  the  deed  poll  as  a  covenant  to  stand  *  seised,  creating       [  *827  ] 
a  base  fee :  Co.  Litt.  18  a ;  Machell  v.  Clarke  (i) ;  Roe  v.  Tranmer  (2) ; 
Doe  V.  Salkeld  (3) ;  1  Cru.  Dig.  90 ;  4  Cru.  Dig.  115,  and  5  Cru.  Dig. 
896  (3rd  ed.) ;    1  Barton's  Points  in  Conv.  92;    Notes  to  Took 
V.  Glascock  (4) ;    Goodright  v.  Mead  (s)  ;  Stapilton  v.  StapUton  (6) ; 

(1)  2  Ld.  Ray.  778 ;  8.  0.  2  Salk.  (4)  1  Wms.  Saund.  260. 
619;  7  Mod.  18.                                               (5)  3  Burr.  1703. 

(2)  2  Wilfl.  76.  (6)  1  Atk.  2. 

(3)  WiUes,  673. 
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Massy  v.  BatweU{i) ;  Doe  d.  Lewis  v.  Davies  (2).  And  that  the  base 
fee  was  devisable :  Doe  d.  Cooper  v.  Finch  (8). 

On  estoppel  against  G.  Woodroflfe's  entry  by  reason  of  the 
recovery  suffered  by  him  in  1785  :  Co.  Litt.  852 ;  Right  d.  Jeffereys 
V.  BuchuM  (4). 

On  merger :  Amy  Townsend's  case,  (5) ;  Stone  v.  Neicman  (6) ;  2 
Black.  Com.  177 ;  Cru.  on  Fines,  274 ;  Symonds  v.  Cudmore  (7) ;  8 
Preston's  Conv.  257,  341  and  345. 

On  entry  and  remitter :  Statute  of  Uses,  27  Hen.  YIII. ;  Statute 
of  Wills,  32  Hen.  Vni. ;  Littleton,  ss.  659  (with  Butler's  note),  690, 
693  and  695  ;  Co.  Litt.  163  b,  242  and  873  b ;  the  case  of  Fines  (s) ; 
Hawtrey's  case  (9) ;  Anonymous  (lO) ;  Penyston  v.  Lyster{n) ;  Smales  v. 
Dale^  and  Duncombe  v.  Wingfield  (12) ;  Crompton  v.  Lord  Morley  (18) ; 
Bro.  Abr.,  tit.  *'  Entry ; "  Com.  Dig.  tit."  Bemitter,"  B.  8,  C.  6  ; 
Preston's  Shep.  Touch.  73  :  Doe  v.  Prosser  (u);  Doey.  Pearson  (15) ; 
Doe  d.  Barnett  v.  Keen  (16);  Curtis  v.  Price  (17);  Sugden  on 
Powers,  172. 

On  the  operation  of  the  Statutes  of  Limitations  (21  Jac.  I.  c.  16, 
and  8  &  4  Will.  IV.  c.  27,  s.  12) :  CoUereU  v.  Dutton  (is) ;  Tolson  v. 
Kaye  (19) ;  *Doe  d.  Thompson  v.  Thompson  (20) ;  CuUey  v.  Doe  d. 
Taylerson  (21) ;  Nepean  v.  Doe  d.  Knight  (22). 

On  election  under  the  will  of  G.  Woodroffe,  preventing  remitter, 
equal  to  disclaimer :  Birmingham  v.  Kirwan  (23) ;  Toxvnson  v.  Tickle  (24) ; 
and  Stacey  v.  Elph  (25). 

Lord  Bbouoham,  at  the  close  of  the  argument : 

This  case  has  now  occupied  four  days  in  argument,  very  usefully 
and  instructively,  because  the  case  has  been  very  ably  argued.  It 
is  a  case  of  very  considerable  importance  to  the  law,  because  prin- 
ciples are  ventilated  and  argued,  founded  upon  opinions  which  are 
in  the  nature  of  first  impressions  ;  and  it  requires  therefore  a  more 

Cowp.  217. 

8  E.  R.  447  (6  East,  173). 

7  T.  R.  386. 

8  E.  R.  303  (12  Vee.  89  and  97). 
14  R.  R.  675  (4  Taunt.  826). 
23  R.  R.  615  (3  Brod.  &  B.  217). 
6  Ad.  &  El.  721. 
52  R.  R.  566  (11  Ad.  &  El 
3  Per.  &  D.  533). 
46  R.  R.  89  (2  M.  &  W.  894). 
2  Sch.  &  Lef.  420. 
22  R.  R.  291  (3  B.  &  Aid.  31). 
36  R.  R.  304  (1  My.  &  K.  195). 


(1)  4Dr.  &War.  58. 

(14) 

(2)  46  R.  R.  675  (2  M.  &  W. 

503). 

(15) 

(3)  4  B.  &  Ad.  283. 

(16) 

(4)  36  R.  R.  563  (2  B.  &  Ad 

.  278). 

(17) 

(5)  Plowd.  111. 

(18) 

(6)  Oro.  Car.  427. 

(19) 

(7)  4  Mod.  1. 

(20) 

(8)  3  Co.  Rep.  87. 

(21) 

(9)  Dyer,  191. 

1008; 

(10)  Dyer,  351  b. 

(22) 

(11)  Cro.  Eliz.  896. 

(23) 

(12)  Hob.  120  and  254. 

(24) 

(13)  Winch's  Rep.  5. 

(25) 
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careful  consideration  on  the  part  of  your  Lordships  before  you       Dosd. 

finally  dispose  of  it.     I  congratulate  your  Lordships  on  having  ^^ 

the  assistance  of  the  learned  Judges  to  guide  our  enquiries  into  Woodboffe. 

these  points,  and  I  propose  that  you  shall  put  this  question  to 

them :  ''In  the  state  of  titles  and  facts  generally  found  by  the 

special  verdict,  what  estate  or  estates  did  the  plaintiff  in  error 

take,  and  what  estates  did  the  defendant  in  error  take?"    This 

will,  I  think,  embrace  the  whole  case.    At  the  same  time  I  should 

not  be  dealing  fairly  with  the  case,  and  with  your  Lordships,  if  I 

did  not  add  that  there  are  certain  points  upon  which  I  should  wish 

to  have  the  opinion  of  the  learned  Judges,  though  I  do  not  expect 

them  to  answer  them  as  if  they  were  questions  formally  put  to 

them  by  your  Lordships.   (His  Lordship  then  proposed  several  minor 

questions,  and  said  he  expected  to  find  in  the  ^answers  of  the  learned       [  ^^^^  ] 

Judges  great  assistance  in  finally  disposing  of  the  main  question.) 

Mr.  Baron  Alderson  :  juiy  27. 

My  Lords,  your  Lordships  have  proposed  the  following  question 
of  law  to  her  Majesty's  Judges :  ''  In  the  state  of  the  titles  and  facts 
generally  found  by  the  special  verdict,  what  estate  or  estates  did 
the  plaintiff  in  error  take,  and  what  estates  did  the  defendant  in 
error  take  ?  ''  And  I  am  now  to  deliver  our  answer,  and  the  reasons 
for  it  to  your  Lordships. 

It  will  not  be  necessary  in  this  case  to  state  the  facts  of  the  special 
verdict  at  length,  because  they  are  already  very  fully  and  correctly 
stated  in  the  judgments  of  the  Courts  below  (1).  Nor,  indeed,  after 
the  very  elaborate  manner  in  which  the  question  has  been  discussed, 
both  in  the  Court  of  Exchequer  and  afterwards  in  the  court  of 
error,  will  it  be  necessary  to  state  at  any  great  length  the  reasons  for 
the  answers  which  her  Majesty's  Judges  have  now  to  give  to  the 
question  put  to  them  by  your  Lordships. 

We  think,  then,  that  it  is  clear,  first,  that  by  the  deed  poll  of 
1785,  executed  by  Hester  Woodroffe,  a  base  fee  was  created.  The 
case  of  MacheU  v.  Clarke  {2)  seems  to  have  decided  this  point. 
There  it  was  held  that  a  deed,  which  was  a  covenant  to  stand 
seised,  being  an  innocent  conveyance,  created  an  estate  of  inherit- 
ance, or  a  base  fee  determinable  on  the  failure  of  the  estate  tail ; 
and  the  reasons  assigned  by  Lord  Holt  for  the  decision  in  that  case 
are  plainly  applicable  to  the  present  case.  Indeed,  this  point  has 
never  been  seriously  contested  in  the  arguments  at  the  Bar. 
(1)  10  M.  &  W.  608, 15  M.  &  W.  769.  (2)  2  Ld.  Bay.  778. 
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Dob  d.  It  is,  however,  suggested,  that,  although  this  was  so,  this  base 

^^  fee  merged  in  the  reversion  in  fee,  which,  at  the  time  of  the  execu- 

^^^  830 Y^  tion  of  the  deed  creating  it,  was  vested  in  George  Woodroflfe.  But 
we  think  it  did  not,  because  the  intermediate  estate  tail,  which, 
being  preserved  by  the  Statute  De  Donis,  was  still  subsisting,  pre- 
vented, by  its  interposition,  any  such  merger  from  taking  effect. 
This  was  the  state  of  things  at  the  death  of  Hester  Woodroffe.  On 
her  death,  however,  George  Woodroffe  entered  into  the  estate.  If 
this  entry  had  been  under  ordinary  circumstances,  it  would,  no 
doubt,  have  put  an  end  to  the  defeasible  estate,  the  base  fee  pre- 
viously created.  But  it  is  clear  that  here  George  Woodroffe  took 
the  defeasible  title  by  his  own  act  and  consent ;  he  was  a  party  to 
the  recovery  suffered  in  consequence  of  and  contemplated  in  the 
deed  creating  the  base  fee ;  and  a  person  so  taking  the  defeasible 
title  cannot  be  remitted  to  his  better  title,  being  estopped  by  his 
own  acts  from  setting  it  up.  George  Woodroffe,  therefore,  we 
think,  remained  holding  the  estate  under  the  defeasible  title  which 
came  to  him,  and  the  base  fee  continued  until  his  death  in  1779. 
Then  it  appears  that  the  trustees  under  his  will  entered  and  held 
the  estate.  The  two  coheirs  in  tail,  the  Reverend  William  Billing- 
hurst  and  Mrs.  Caverley,  made  no  entry  at  all,  and  so  did  not  put 
an  end  to  the  base  fee.  But  in  1790  a  new  state  of  things  arose : 
William  Woodroffe,  the  great  nephew  of  George,  then  entered  into 
possession,  no  doubt  intending  to  claim  under  the  will  of  George  ; 
but  though  this  was  his  intention,  we  think  the  law  is  clearly  estab- 
lished by  the  passage  cited  from  Littleton,  sect.  695,  where  he  says, 
''  If  a  man  be  disseised,  and  the  disseisor  let  the  land  to  the  dis- 
[  •831  ]  seisee  by  deed  poll,  or  without  deed,  for  a  ♦term  of  years,  by  which 
the  disseisee  entereth,  this  entry  is  a  remitter  to  the  disseisee.  For 
in  such  case,  where  the  entry  of  a  man  is  congeable,  and  a  lease  is 
made  to  him,  although  he  claims  by  words  in  pais,  that  he  hath 
estate  by  force  of  the  lease,  or  saith  openly  that  he  claimeth 
nothing  in  the  land  but  by  force  of  such  lease,  yet  this  is  a  remitter 
to  him,  for  that  such  disclaimer  is  nothing  to  the  purpose."  In  truth 
the  entry  of  the  party  always  operates  to  restore  him  to  his  older  and 
better  title,  whatever  he  may  intend  to  do  when  he  enters.  This 
point  is  fully  argued,  and  we  think  satisfactory  reasons  are  assigned 
for  it,  in  the  judgments  of  both  the  Courts  of  Exchequer  and 
Exchequer  Chamber,  to  which  we  do  not  wish  to  add  anything. 

It  is  true,  however,  that,  if  by  the  operation  of  the  Statute  of 
Limitations,  William  Woodroffe's  right  of  entry,  as  co-heir  in  tail, 
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had  been  taken  away,  his  entry  into  the  estate  might  not  have       Doe  d. 

had  this  operation.     But  the  facts  of  the  case  give  an  answer  to  this  9. 

difficulty.     The  true  construction  of  the  Statute  of  Limitations  is  ^Voodbofpb. 

to  hold  that  it  bars  those  only  who,  having  an  available  right  of 

entry,  have  omitted  during  the  statutable  period  of  twenty  years  to 

exercise  it.    Now  in  this  case  no  one  had  an  available  right  of  entry 

till  1779 ;  for  although  Hester  Woodroflfe  died  in  1769,  yet  on  her 

death  George  Woodroflfe,  being  estopped  by  his  own  acts,  as  we 

have  before  mentioned,  had  no  available  right  of  entry  as  heir  in 

tail.     On  his  death,  however,  in  1779,  the  time  of  limitation  began 

to  run.    But  then  in  1790,  when  William  Woodroflfe  entered,  only 

eleven  years  had  elapsed;    it  was  therefore  quite  competent  for 

William  Woodroflfe,  had  any  one  else  then  been  in  possession 

under  George's  will,  to  have  made  an  entry,  and  asserted  his  right 

as  tenant  in  tail ;  and  *his  entry  in  1790  must  therefore,  we  think,      [  ♦832  ] 

have  that  eflfect  given  to  it. 

William  Woodroflfe,  therefore,  in  1790  was,  as  we  think,  remitted 
to  his  older  and  better  title,  according  to  the  rule  of  law  stated  by 
Littleton.  What  then  was  the  title  which  he  so  had  ?  He  was  one 
of  the  coheirs  in  tail,  and  entitled  under  that  to  a  moiety  of  the 
estate ;  as  to  the  residue,  he  had  only  the  defeasible  title,  the  base 
fee.  Mrs.  Walker  was  the  other  coheir,  and  entitled  as  such 
coheir  to  have  entered  and  defeated  the  base  fee  as  to  her  moiety. 
The  reason  assigned  for  the  remitter  taking  place  as  to  the  estate 
of  William  Woodroflfe  is  hardly  applicable  to  her.  For  though 
William  Woodroflfe  could  not  sue  himself  by  a  writ  of  formedon, 
and  therefore  must  be  in  by  his  remitter,  this  reason  is  plainly 
inapplicable  to  Mrs.  Walker's  case. 

It  is  indeed  said  that  the  entry  of  one  coparcener  is  an  entry  of 
both,  and  that  so  the  entry  of  William  Woodroflfe,  by  which  he  was 
remitted,  was  an  entry  also  by  Mrs.  Walker,  and  therefore  that  she 
also  was  remitted  as  to  her  moiety,  and  the  whole  base  fee  defeated; 
and  for  this  Smales  v.  Dale  (i)  was  cited.  It  may  be  well  doubted 
whether  the  third  manner  of  entry  by  a  coparcener,  mentioned  by 
the  Court  there,  viz.,  an  entry  where  one  coparcener  claimeth  the 
whole  expressly  (which  is  the  present  case,  for  William  Woodroflfe 
here  clearly  entered  under  the  then  supposed  good  title  created 
under  Hester  and  George  Woodroflfe's  deed  and  recovery),  could  be 
an  entry  by  the  other  coparcener  at  all.  For  Coke  Littleton,  878, 
seems  quite  contrary  to  this  extrajudicial  opinion  of  the  Judges  in 

(1)  Hob.  120. 
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DoBd.       Smales  v.  Dale.    But  we   agree   with  the  Court  of  Exchequer 

9.  Chamber  m   thinking,  that   after   the  statute  *8  &  4  Will.  IV. 

WooDROFFB.    Q   27,  section   12,  this   cannot    be   so.      There   seems  no  doubt 

r  *83S  1 

that  this  statute  has  a  relation  back,  and  makes  the  possession  of 
one  coparcener  no  longer  the  possession  of  the  other.  If  so,  the 
possession  of  William  Woodroflfe  here  was  not  the  possession'  of 
Mrs.  Walker  at  all ;  and  therefore,  although  by  that  possession 
he  was  remitted  to  his  older  and  better  title,  in  order  to  avoid  the 
absurd  consequence  of  his  being  reduced  to  sue  himself  if  he  wished 
to  hold  the  estate  under  it,  yet  Mrs.  Walker  not  being  in  possession, 
and  not  haying  entered  so  as  to  defeat  the  base  fee  under  which 
William  Woodroflfe  held  the  other  moiety,  the  base  fee  as  to  this 
moiety  still  remained  in  William  Woodroflfe  till  defeated.  It  is  not 
necessary  to  go  further,  for  the  mere  lapse  of  time,  independently  of 
the  acts  done  by  Mrs.  Walker  and  those  claiming  under  her,  have  now 
made  the  base  fee  no  longer  defeasible  as  to  this  moiety  of  the  estate. 
The  answer,  therefore,  which  we  propose  to  give  to  your  Lord- 
ship's question  is,  that  George  Woodroflfe,  the  defendant  in  error, 
takes  an  estate  for  life  in  a  moiety  of  the  estate,  inasmuch  as 
William  Woodroflfe,  his  brother,  had  that  moiety  as  tenant  for 
life  only  under  the  will  of  George  Woodroflfe,  the  base  fee  as  to 
that  moiety  never  having  been  defeated,  and  that  the  plaintiflfs 
in  error  take  the  other  moiety  in  fee. 

Lord  Brougham  ; 

I  am  sure  your  Lordships  feel  much  indebted  to  the  learned 
Judges  for  the  great  attention  they  have  bestowed  on  this  nice  and 
difl&cult  case, — nice  and  difl&cult,  I  mean,  in  some  parts  of  it,  though 
I  confess  that  I,  while  attending  to  the  argument,  held  the  opinion 
at  which  the  learned  Judges  have  arrived.  I  had  much  communi- 
cation with  them  in  the  course  of  the  argument,  and  I  took  leave, 
[  *834  ]  besides  *the  main  question  submitted  to  them, — I  took  leave,  for  the 
purpose  of  more  fully  elucidating  the  subject,  to  call  their  attention 
to  certain  points  which  I  put  in  the  form  of  queries  (i),  as  to  whether 
George  Woodroflfe  took  a  base  fee,  or  an  estate  pour  autre  vie,  that 
is,  determinable  on  the  death  of  Hester ;  secondly,  upon  the  question 
of  merger ;  thirdly,  upon  the  point  of  estoppel ;  and,  lastly,  upon 
the  question  of  the  application  of  the  old  Statute  of  Limitations, 
and  the  statute  of  1883  (8  &  4  Will.  IV.  c.  27),  an  Act  which  I  brought 
in  at  the  recommendation  of  the  Beal  Property  Commissioners. 
(1)  8ic :  and  so  on  next  page. 
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1  have  now  had  the  advantage  of  hearing,  in  common  with  your       Dok  d. 
Lordships,  the  opinion  of  the  learned  Judges,  delivered  by  my  learned  9. 

friend  Mr.  Baron  Aldbrson,  and  I  have  been  favoured  also  with  Woodboffb. 
the  written  answers  of  two  of  the  learned  Judges  to  the  additional 
quflsries,  in  which  answers  all  the  others  coincide,  and  they  came  to 
the  opinion  to  which  I  expected  they  would  come  from  what  passed 
at  the  hearing.  But  it  was  fit  that  these  points  should  be  all 
maturely  considered ;  for  this  is  a  case  which  will  be  hereafter 
cited  as  having  a  great  and  important  influence  on  this  branch  of 
the  law  of  real  property. 

Although  1  am  prepared  now  to  move  your  Lordships  to  give 
judgment  in  accordance  with  the  opinion  of  the  learned  Judges 
now  delivered,  I  think  it  will  be  as  well  to  look  into  the  printed 
cases  before  we  apply  that  opinion  to  the  law,  for  which  reason  I 
propose  that  it  shall  stand  over  till  Monday  next,  and  that  the 
opinion  now  delivered  be  printed  in  the  meantime. 

Lord  Campbell: 

1  have  no  doubt  that  your  Lordships  will  be  governed  by  the 
opinion  of  the  learned  Judges,  which  has  been  delivered  in  a  manner 
so  highly  satisfactory  *by  the  learned  Baron ;  but  I  quite  agree  [  •sss  ] 
with  my  noble  and  learned  friend  that  the  proper  course  will  be  to 
have  this  opinion  printed,  and  that  the  case  may  be  further 
considered  on  Monday. 

Lord  Brougham :  MySi. 

This  case  was  argued  before  the  learned  Judges  when  I  occupied 
the  chair,  in  the  absence  of  my  noble  and  learned  friend  the  Lord 
Chancellor  ;  my  noble  and  learned  friend  Lord  Campbell  also  was 
present.  We  had  a  good  deal  of  argument  with  the  learned  counsel 
at  the  Bar,  and  a  good  deal  of  discussion  with  the  learned  Judges, 
whose  invaluable  assistance  we  had  the  advantage  of  having.  To 
nine  different  queries  which  1  put  to  the  learned  Judges  they  have 
given  their  opinion.  It  was  in  order  to  have  a  constat  upon  the 
points  which  we  discussed  among  ourselves,  while  the  argument 
was  going  on  at  the  Bar,  that  I  put  them  those  questions.  (His 
Lordship  stated  the  substance  of  the  questions.) 

All  those  points  were  put  to  the  learned  Judges,  and  having  been 
considered  by  them,  the  result  of  their  opinion  is,  that  the  plaintiff 
in  the  first  writ  of  error  is  entitled  to  one  moiety  of  the  lands  in 
question,  and  the  defendant  to  the  other  moiety.     That  satisfies 
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Dob  d.       the  plaintiff  in  the  first  writ,  but  the  defendant  is  not  quite  satisfied 

^v.^*^      with  that.     The  ejectment  was  brought  against  him  to  disturb  his 

WooDBOPFB.    title  in  both  cases.     Then  the  result  is  that  he  brings  his,  the 

second  writ  of  error,  and  he  is  minded  to  have  possession  of  the 

moiety  which  the  judgment  of  the  Court  below  and  of  the  learned 

Judges  gives  to  the  plaintiff  in  the  first  writ. 

The  result  appears  to  me,  agreeing,  as  I  entirely  do,  with  the 

[  •836  ]       learned  Judges  in  their  opinion  upon  all  the  *points,  to  be,  that  the 

parties,  as  it  were,  quit  the  Court,  so  to  speak,  as  they  came  into  it. 

That  the  plaintiff  in  each  writ  of  error  fails,  and  the  defendant  in 

each  keeps  his  moiety,  that  is,  both  parties  retain  each  his  moiety. 

That  results,  therefore,  in  this,  that  I  have  to  recommend  to  your 

Lordships,  agreeing  with  the  learned  Judges,  to  pronounce  for  the 

defendant  in  error  in  both  cases. 

Lord  Campbell: 

I  entirely  agree  with  the  opinion  delivered  by  Mr.  Baron 
Alderson,  in  his  own  name,  and  that  of  six  of  his  absent  brethren. 
There  is  no  difficulty  in  applying  it  to  the  record.  There  were 
eight  Judges  present  when  the  case  was  argued.  We  are 
unfortunately  prevented,  by  death,  from  having  the  opinion  of 
one  of  them,  my  learned  friend  Mr.  Justice  Coltman.  He  at  one 
time,  as  I  have  understood,  entertained  doubts  upon  the  subject, 
and  his  having  entertained  such  doubts  made  me  hesitate,  because 
he  certainly  was  a  very  profound  lawyer;  but  I  am  very  glad 
to  hear  that  his  doubts  were  removed,  and  that  the  learned  Judges 
are  unanimous  in  the  opinion  delivered  to  us.  I  entirely  concur 
in  it,  and  I  agree  with  the  recommendation  of  my  noble  and 
learned  friend. 

Lord  Brougham: 

I  furnished  my  noble  and  learned  friend  with  the  queries  which 
were  put  to  the  learned  Judges,  so  that  the  whole  subject  has  been 
brought  before  him. 

The  judgment  of  the  House  will  be  for  the  defendant  in  error  in 
each  case.  That  is,  the  judgment  in  the  Exchequer  Chamber  stands, 
correcting  the  judgment  of  the  Court  of  Exchequer.  We  say 
nothing  of  the  C03ts,  because  those  on  one  side  balance  those  on  the 
other. 
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DRUMMOND  v.  ATTORNEY-GENERAL  for  IRELAND. 

(2  H.  L.  0.  837—864 ;  S.  0.  14  Jur.  137 ;  affirming  3  Dr.  &  War.  165 ; 
2  Con.  &  L.  93.) 

In  the  year  1710  certain  members  of  Protestant  Dissenting  congregations 
in  Ireland  subscribed  sums  of  money  for  charitable  purposes,  and  for  the 
management  of  the  fund  executed  a  deed,  which  recited  that  the  objects  of  the 
trusts  thereof  were ;  1st,  to  support  the  Protestant  Dissenting  interest  against 
unreasonable  prosecutions ;  2ndly ,  to  educate  youth  designed  for  the  ministry 
among  Protestant  Dissenters ;  3rdly ,  to  assist  poor  Protestant  Dissenting  con- 
gregations ;  and  4thly,  for  such  other  pious  and  religious  ends,  and  by  such 
means  as  the  subscribers  should  think  proper  for  promoting  these  objects  : 

Held — affirming  the  judgment  of  the  Court  of  Chancery  in  Ireland — ^that 
Unitarian  Protestant  Dissenters  were  not  within  the  trusts  of  the  deed. 

The  terms  "  Protestant  Dissenters'*  not  haying  acquired  a  known  legal 
meaning  in  1710,  evidence  may  be  received  to  show  what  was  their  meaning 
in  a  deed  of  that  date, — such  as  contemporaneous  documents  and  usage, 
the  acts  of  the  party,  and  the  circumstances  in  which  he  was  when  he  made 
the  deed,  but  not  his  particular  opinions  or  declarations. 

Although  contemporaneous  usage  and  long  enjoyment  afford  grounds  for 
the  interpretation  of  doubtful  words  in  a  trust  deed,  they  give  no  sanction 
to  a  breach  of  trust 

A  decree,  which  declares  Trinitarian  Protestant  Dissenters  only  to  be 
entitled  to  a  trust  fund,  is  right  in  removing  from  the  trust  such  of  them  as 
concurred  in  the  mis-application  of  the  fund. 

This  appeal  was  brought  against  a  decree  made  by  Sir  Edward 
SuGDEN,  Lord  Chancellor  of  Ireland,  in  the  year  1842,  in  a  suit  insti- 
tuted there,  by  information  at  the  relation  of  the  respondents,  for  the 
purpose  of  regulating  a  charity  founded  in  Dublin  in  the  year  1710,  for 
the  benefit  of  ''Protestant  Dissenters."  By  the  "^decree  it  was  declared 
that  Unitarians  were  not  entitled  to  participate  in  the  charity  (i). 

The  information  (filed  in  April,  1840)  stated,  among  other  things, 
that  on  the  passing  of  the  Act  of  Uniformity  (17  &  18  Gar.  II. 
c.  6),  several  Presbyterian  ministers,  then  in  the  enjoyment  of 
parochial  benefices  in  Dublin  and  other  parts  of  Ireland,  having 
declined  to  conform  to  the  provisions  of  that  statute,  withdrew  from 
their  parochial  cures,  and  with  some  of  their  parishioners,  formed 
five  Non-conforming  or  Protestant  Dissenting  congregations,  agree- 
ably to  the  Presbyterian  form  and  discipline,  and  erected  five 
meeting-houses  in  Dublin,  viz.,  in  Wood  Street,  in  Cook  Street,  in 
New  Bow,  in  Plunket  Street,  and  in  Mary's  Abbey :  That  these  five 
congregations,  being  all  agreed  upon  the  doctrine  of  the  Trinity  as 
an  essential  article  of  faith,  and  their  ministers  having  selected 
Godly  persons  out  of  their  respective  congregations  as  elders,  after 
the  manner  of  the  Presbyterian  Church,  united  in  an  ecclesiastical 
association,  called  a  Presbytery,  for  the  gover^^ment  of  their  internal 

(1)  3  Dr.  &  War.  166. 
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Dbummond  affairs,  known  by  the  name  of  "  The  Dublin  Association  or 
Presbytery ;  "  and  that  from  their  origin  to  the  year  1702,  the 
ministers  of  these  congregations  regularly  taught  and  preached  the 
doctrine  of  the  Trinity :  That  in  1702,  the  Eev.  Thomas  Emlyn, 
minister  of  the  Wood  Street  congregation,  having  avowed  that  he 
held  Unitarian  opinions,  was  removed  by  the  Presbytery  from  the 
pastoral  charge  of  the  congregation,  and  was  subsequently 
prosecuted,  found  Guilty,  and  sentenced  to  fine  and  imprisonment 
for  having  promulgated  Unitarian  doctrines  in  a  book  entitled  **  An 
Humble  Inquiry  into  the  Scripture  Account  of  Jesus  Christ :  **  That 
the  Presbyterians  or  Protestant  Dissenters  in  Ireland,  from  the 
time  of  *their  separation  from  the  Established  Church  in  1665, 
were  all,  except  Mr.  Emlyn,  agreed  amongst  themselves,  and  with 
the  Established  Church,  upon  articles  of  faith  and  the  objects  of 
Christian  religious  worship,  dissenting  from  the  then  Established 
Church  only  upon  questions  of  Church  government. 

The  information  further  stated,  that  in  the  year  1710,  Sir  Arthur 
Langford,  with  others,  members  of  the  said  five  congregations,  and 
believers  in  the  doctrine  of  the  Trinity,  subscribed  large  sums  of 
money  for  the  charitable  purposes  thereinafter  set  forth,  and  that 
in  order  to  secure  the  due  management  of  the  fund  so  formed,  the 
founders  thereof  executed  a  deed  of  trust,  dated  the  1st  of  May,  1710, 
which  recited  that,  **  from  a  pious  disposition  and  concern  for  the 
interest  of  our  Lord  Jesus  Christ,  and  the  welfare  of  precious  souls, 
Sir  A.  Langford  and  Joseph  Damer,  Esq.,  with  divers  other  well- 
disposed  Christians,  had  designed  and  intended  to  set  on  foot  a 
stock  or  fund  for  the  support  of  religion  in  and  about  Dublin  and  the 
south  of  Ireland,  by,  first,  assisting  and  supporting  the  Protestant 
Dissenting  interest  against  unreasonable  prosecutions,  some  of 
which  they  had  lately  been  exposed  to ;  secondly,  for  the  education 
of  youth  designed  for  the  ministry  among  Protestant  Dissenters ; 
thirdly,  for  assisting  Protestant  Dissenting  congregations  that  were 
poor,  and  unable  to  provide  for  their  ministers ;  and  fourthly,  for 
such  pious  and  religious  ends,  and  by  such  means,  as  should  by  the 
subscribers  thereunto  be  thought  proper  and  reasonable,for  promoting 
the  design  and  intention  therein  expressed :  And  that  the  several 
subscribers  had  mutually  engaged  to  employ  the  utmost  of  their 
integrity  and  faithfulness,  with  all  necessary  care  and  diligence,  in 
the  pursuit  *of  the  rules  and  methods  thereinafter  unanimously 
agreed  to  by  them,  and  which  should  or  might  be  thereafter  added, 
for  the  accomplishing  and  carrying  on  so  good  a  work." 
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The  deed  then  stated  twelve  rules  or  provisions  (all  which  were 
set  forth  in  the  information)  for  the  management  of  the  fund  then 
subscribed,  and  such  additional  funds  as  should  from  time  to  time 
accrue.  The  third  rule  proceeded  thus  :  "  and  since  a  corporation 
by  charter  is  not  on  this  occasion  to  be  expected  or  attempted,  and 
seeing  deeds  of  trust  and  conveyances  are  still  liable  to  many  con- 
tingent hazards  and  inconveniences,  it  seems  best  to  place  the  great 
security  of  the  present  undertaking  (next  to  the  blessing  and  pro- 
tection of  God)  upon  the  faithfulness  and  integrity  of  the  persons 
herein  named  to  be  trustees,  being  the  ministers  of  the  several 
Dissenting  Protestant  congregations  associated  in  Dublin,  and  two 
out  of  each  of  their  congregations,  and  the  other  persons  hereinafter 
named,  viz.,  the  Bev.  Mr.  Joseph  Boyce  "  (then  followed  the  names 
of  nine  other  ministers  of  the  five  congregations,  and  ten  members 
thereof  called  elders,  and  seven  other  persons,  also  called  elders, 
who  subscribed  large  sums),  *'  whom  we  do  hereby  constitute,  &c., 
trustees  and  managers  of  the  said  fund,  together  with  all  and  every 
the  additions  that  shall  be  made  thereunto ;  and  that  they,  or  the 
major  part  of  them,  being  eleven  at  least  of  the  whole  number,  duly 
summoned,  who  shall  be  in  and  about  the  city  of  Dublin,  shall 
order,  manage,  and  set  out  at  interest,  or  otherwise  to  the  best 
advantage,  as  to  them  shall  seem  most  fit,  the  present  fund,  together 
with  the  additions  and  revenue  thereof  from  time  to  time,  to  the 
uses,  intents  and  purposes  aforesaid."  The  eighth  rule  provided 
for  a  succession  in  the  *tru8teeship,  by  covenanting  that,  "  as  often 
as  any  of  the  said  members  "  (the  ten  ministers  and  ten  elders) 
''  die  or  be  displaced,  that  in  the  room  of  a  minister,  such  other 
minister  as  shall  regularly  succeed  to  such  congregation,  shall 
succeed  to  the  said  trust ;  and  in  room  of  any  of  the  said  members 
of  a  congregation,  one  of  the  said  congregation  shall  be  chosen  by 
ballot, — all  which  shall  be  done  by  the  unanimous  agreement  of  the 
said  trustees,  or  three-fourths  of  them  present,"  &c.  The  ninth 
rule  was  to  the  effect  that  as  often  as  any  deed,  gift,  &c.  should  be 
made  for  the  use  of  this  fund,  it  would  be  advisable  *'  that  it  be 
made  to  two  of  the  trustees,  not  ministers,  and  that  it  be  expressed 
to  be  made  to  them,  to  such  pious  and  charitable  uses  as  they 
should  think  fit,  without  any  mention  of  this  fund;  and  that 
thereupon  the  same,  as  well  as  any  already  made,  shall  be  taken  to 
be  to  the  uses  of  this  fund,  and  under  the  regulations  therein 
mentioned."  The  tenth  rule  was,  that  when  any  such  deed  or 
grant  as  aforesaid,  be  made,  or  any  security  by  bonds,  mortgages, 

28—2 


Dbdmhond 

r. 
Att.-Gbn. 

FOB 

Ireland. 


[  *8*1  ] 


486 


1849.    H.  L.     2  H.  L.  C.  841—848. 


[r.b. 


Dbuumond 

t, 
Att.-Gen. 

FOB 
iBELAin). 


[  •842  ] 


[  •848  ] 


&c.,  be  taken,  the  same  should  be  made  to  two  of  the  said  trustees, 
not  ministers,  and  not  many  to  the  same  persons.  The  eleventh 
rule  required  newly-elected  trustees  to  endorse  on  the  deed  their 
acceptance  of  the  trust,  and  to  act  with  the  other  trustees  with  all 
diligence  and  faithfulness  in  the  execution  of  the  trust,  according  to 
the  covenants  and  rules  in  the  deed  mentioned ;  and  the  twelfth 
provided  for  the  investment  of  the  fund,  then  amounting  to  l,600t., 
**  which  sum,  with  the  interest  and  increase  thereof ,  with  what 
additions  should  be  made  thereto  by  any  person  whatever,  the 
trustees *'  (after  declaring  their  acceptance  of  the  trust),  ''promised 
and  declared  should  be  and  remain  to  the  uses,  intents  and  purposes 
aforesaid;  and  that  they  would  from  time  to  *time,  follow  the 
articles  and  rules  as  prescribed,  and  which  should  afterwards  be 
added  for  the  better  government  of  the  fund  and  the  registry  of  the 
donors  and  their  subscriptions,  and  for  executing  the  trust,  and 
every  particular  with  the  utmost  fidelity." 

The  information  further  stated,  that  all  the  original  trustees 
believed  in  the  doctrine  of  the  Trinity,  and  that  up  to  a  recent 
period  the  entire  income  of  the  fund  was  applied,  according  to  the 
trusts  of  the  deed,  for  the  benefit  of  Trinitarian  Protestant  Dis- 
senters ;  that  the  Wood  Street  congregation  had  united  with  that 
of  Cook  Street,  and  removed  to  a  meeting-house  in  Strand  Street ; 
that  the  congregation  of  New  Bow  had  removed  to  Eustace  Street, 
and  the  congregation  of  Flunket  Street  had  joined  a  congregation 
of  Trinitarian  Presbyterians  on  Usher's  Quay ;  that  the  said  con- 
gregations of  Strand  Street  and  Eustace  Street,  lately  abandoning 
their  ancient  faith,  had  adopted  what  are  called  Unitarian  opinions, 
and  the  Reverend  Joseph  Button  and  Dr.  Ledlie,  ministers  of 
Eustace  Street,  and  Dr.  Drummond,  minister  of  Strand  Street, 
congregations,  taught  and  preached  Unitarian  doctrines,  and  the 
lay  elders  and  members  of  these  congregations  were  of  the  sect 
called  Unitarians ;  but  that  the  ministers,  elders,  and  members  of 
Mary's  Abbey  and  Usher's  Quay  congregations,  still  maintained 
their  ancient  faith,  being  Trinitarian  Presbyterians. 

The  information  then  submitted,  that  according  to  the  true 
construction  of  the  said  deed,  it  was  inconsistent  with  the  trusts 
thereof  to  apply  any  part  of  the  funds  in  aid  of  teachers  of  doctrines 
at  variance  with  belief  in  the  Trinity,  or  with  belief  in  the  divinity 
of  Jesus  Christ,  yet  that  the  greater  part  of  the  income  of  the  trust 
fund  was  applied  by  the  present  trustees,  *the  majority  of  whom 
were  Unitarians,   to  the  propagation  of  Unitarian  doctrines,   at 
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variance  with  the  Trinity  as  held  by  the  Established  Church,  and 
by  the  said  five  Protestant  Dissenting  congregations,  at  the  date  of 
the  trust  deed.  And  the  information,  after  stating  the  alleged 
misapplications  of  the  trust  fund,  prayed  that  the  charity  might  be 
established  according  to  the  true  construction  of  the  said  deed ; 
that  it  might  be  declared  that  ministers  and  preachers  of  what  is 
commonly  called  Unitarian  belief  and  doctrine,  or  persons  enter- 
taining such  religious  opinions,  were  not  fit  objects  of  the  charity ; 
that  all  allowances  thereout  to  Unitarian  preachers  should  be  dis- 
continued ;  that  it  might  be  declared  that  such  Protestant  Dissenters 
only  as  are  commonly  called  Trinitarians,  could  be  considered  as 
coming  within  the  intent  of  the  founders ;  and  that  such  of  the 
trustees  as  should  be  found  to  hold  doctrines  at  variance  with  those 
of  the  founders,  might  be  removed  from  the  trust,  &c. 

All  the  trustees  of  the  charity  (reduced  to  twenty),  were  made 
defendants.  Fifteen  of  them  joined  in  one  answer,  and,  admitting 
that  eleven  of  these,  including  the  appellants,  were  Unitarians,  (the 
other  four  being  Trinitarians),  they  said  they  could  not  set  forth 
whether  the  original  ministers  of  the  said  five  congregations  all 
agreed  upon  the  doctrine  of  the  Trinity  as  an  essential  article  of 
faith,  but  believed  some  of  them  did;  and  they  denied  that  all 
Protestant  Dissenters  in  Dublin,  from  the  year  1665  to  1785, 
(except  the  Bev.  Mr.  Emlyn),  were  agreed  among  themselves  and 
with  the  Established  Church  upon  articles  of  faith  (as  stated  in  the 
information),  and  they  insisted  that  the  only  principle  recognized 
by  them  as  fundamental  was  the  rejection,  in  matters  of  religion, 
of  human  authority,  and  of  all  creeds  and  tests,  *and  the  recogni- 
tion of  the  Bible  alone  as  the  rule  of  faith.  They  further  answered 
that,  according  to  the  true  construction  of  the  deed  of  May,  1710, 
the  trustees  were  not  restricted  in  the  application  of  the  funds  to 
any  particular  sect  of  Protestant  Dissenters,  and  that  it  was  not 
inconsistent  with  the  trusts  thereof  to  apply  portions  of  the  funds 
in  aid  of  Protestant  Dissenters  who  taught  or  preached  Unitarian 
doctrines ;  and  that  it  did  not  appear  from  the  deed  to  have  been 
the  design  of  the  founders  of  the  charity  to  exclude  Unitarians  from 
its  benefit. 

The  other  five  defendants,  all  Trinitarians,  put  in  separate 
answers,  but  took  no  further  step  in  the  cause. 

A  large  body  of  evidence,  consisting,  in  a  great  part,  of  historical 
documents,  and  extracts  from  sermons  and  theological  and  contro- 
versial works  published  by  the  original  trustees,  ministers  of  the 
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five  Dublin  congregations,  prior  and  subsequent  to  the  foundation 
of  the  charity,  was  received  (i).  The  other  evidence,  given  by  the 
relators,  was  directed  to  prove  that  the  founders  and  original 
trustees,  and  their  successors  for  a  long  time,  were  not  merely 
Trinitarian  Protestant  Dissenters,  but  that  they  had  in  various 
ways  manifested  the  utmost  abhorrence  of  Unitarians  and  their 
doctrines. 

By  the  decree,  dated  Nov.,  1842,  it  was  declared  (2)  that  ministers 
or  preachers  of  what  is  commonly  called  Unitarian  belief  and 
doctrines,  and  the  students  and  congregations  and  others  holding, 
or  professing  to  hold.  Unitarian  belief  and  doctrines,  are  not  fit 
objects  of,  and  are  not  entitled  to  participate  in,  the  trusts  or  the 
funds  created  by  the  deed  of  1710,  and  that  the  said  defendants 
(eleven  Unitarians,  and  the  four  Trinitarians  who  concurred  with 
them  in  the  application  of  the  funds)  be  removed  from  being  trustees 
or  managers  of  the  charity ;  *and  it  was  referred  to  the  Master  to 
appoint  proper  persons  to  be  trustees  in  their  place,  in  conjunction 
with  the  five  remaining  trustees,  (Trinitarians  who  did  not  concur 
with  the  former) ;  and  the  Master  was  to  take  the  usual  accounts, 
and  all  the  parties  were  to  be  paid  their  costs  out  of  the  charity 
funds. 

The  income  of  the  charity,  consisting  of  lands  near  Dublin, 
purchased  with  the  trust  funds,  and  of  money  in  the  public  stocks, 
was  about  700^.  a-year  at  the  date  of  the  decree. 

The  appeal  was  brought  by  two  of  the  Unitarian  ministers  and 
trustees. 


Mr.  Roll  and  Mr.  Roundell  Painter  for  the  appellants : 

[  846  ]  *     *     The  first  objection  to  the  decree  is,  that  the  charity  was 

illegal  at  the  period  of  its  constitution.  Protestant  Dissenters  in 
Ireland,  whether  Unitarians  or  Trinitarians,  had  then  no  legal 
status ;  they  were  in  the  same  position  as  Boman  Catholics  were 
before  the  passing  of  the  Emancipation  Act  (1829),  and  all  trusts 
for  the  protection  or  promotion  of  their  religious  principles  were 
void.  The  language  of  the  deed  of  trust  in  this  case  shows  plainly 
that  the  subscribers  and  founders  were  aware  of  the  illegality  of  the 
charity  (8).     ♦     ♦     ♦ 

[  817  ]  That  being  the  effect  of  the  Act  of  1719,  the  question  arises,  was 

it  retrospective,  so  as  to  make  valid  this  charitable  trust  of  1710, 


(1)  See  1  Dr.  &  War.  363,  381. 

(2)  3  Dr.  &  War.  165. 


(3)    See   the    3rd    and    9tli    rules, 
Bujyruy  p.  436. 
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which  was  unquestionably  invalid  at  the  time  of  its  creation  ?    Two    Druhhond 
cases  were  cited  in  the  Court  below  on  that  point :  Bradshaw  v. 
Tasker  (i),  and  The  Attorney-General  v.  Todd  (2).     In  the  former, 
Lord  Brougham  (Chancellor)  held  that  legacies  given  in  1823  in 
trust  for  Boman  Catholic  schools,  a  trust  then  invalid,  were  made 
valid  by  the  subsequent  Act,  2  &  8  Will.  IV.  c.  115,  for  securing 
charitable  bequests  of  Boman  Catholics,  which,  in  connection  with 
the  Emancipation  Act  in  1829,  his  Lordship  declared  to  be  retro- 
spective.   Doubts  have  been  entertained  on  the  correctness  of  that 
decision ;  but,  supposing  it  correct,  it  is  quite  consistent  with  it 
that  the  Irish  Toleration  Act  (1719)  was  not  retrospective,  and  that 
was  the  opinion  of  the  Lord  Chancellor  of  Ireland  (s),  and  he  is 
supported  therein  by  the  case  of  The  Attoimey-Oeneral  v.  Todd.    In 
that  case  an  information  was  filed  in  1881,  before  the  passing  of 
the  Act  2  &  8  Will.  lY.  c.  115,  to  establish  an  old  gift  in  trust 
for  a  Catholic  charity ;  the  Master  of  the  Bolls  held  the  trust 
to    be  invalid ;    but,   seeing  that  the    purpose  of  the   gift  was 
charitable,  he  recommended  that  an  application  be  made  to  the 
King,  for  his  sign  manual,  to  appoint  the  uses  of  the  gift.     *     * 
This  trust,  being  for  a  charity,  and  admitted  to  be  illegal  in  its 
creation,  the  right  of  the  Crown,  under  sign  manual,  to  apply 
the  charity  attached,  and  the   Court  had  no  jurisdiction.     *    * 
It   is   admitted  that  the  trustees  of  the  fund,  for  120  years  at 
least,   consisted  of  persons,   more  than  one  half  of  whom  held 
anti-Trinitarian  opinions.    All  these  are  excluded  by  the  decree, 
although  it  is  on  their  long  possession  and  enjoyment  that  the 
title  of  the  persons  to  whom  the  whole  benefit  of  the  trust  is 
by  the  decree  transferred,  is  founded.     If  possession  and  enjoy- 
ment of  the  fund  for  so  long  a  time  ought  to  govern  the  future 
possession  and  enjoyment  of  it  in  any  way,  it  ought  to  be  for 
the  purpose  of  securing  it  to  those  who  so  long  held  it.     *     * 
If  the   House  should  be  of  opinion  that  the  charity  was  not 
illegal,  then  there  is  no  ground  for  excluding  Unitarians  from 
participating  in  it.     They  are    included    in    the  comprehensive 
descriptions  in  the  deed.     *    *    Protestant  Dissenters,  including 
Unitarians,  are  put  on  the  same  footing  in  Ireland  by  the  several 
Acts  passed  for  their  relief,  from  that  of  6   Geo.   I.  c.  5,  the 
Irish  Toleration  Act,  to  the  Dissenters'  Chapels  Act,  7  &  8  Vict., 
c.  45.     ♦     *    ♦ 


[848] 


[849] 


[851] 


(1)  39  R.  E.  187  (2  My.  &  K.  222). 

(2)  I  Keen,  803. 


(3)  1  Dr.  &  War.  380. 
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Mr.  KindersUy  and  Mr.  Malins,  for  the  respondents,  after 
noticing  that  the  appeal  was  brought  by  only  two  of  the  removed 
trustees,  both  Unitarian  ministers,  proceeded  *to  maintain  the 
following  propositions :  first,  that  the  founders  of  the  charity  were 
all  Trinitarians  and  Presbyterians,  and  the  evidence  received  in  the 
Court  below,  to  show  the  founders'  intention  and  in  explanation 
of  the  terms  '^Protestant  Dissenters,"  was  rightly  admitted; 
secondly,  that  at  the  date  of  the  deed  of  trust,  there  were  no 
Unitarian  congregations  in  Dublin  or  in  the  south  of  Ireland,  and 
persons  who  professed  Unitarian  opinions  were  regarded  by  the 
Protestant  Dissenters  of  Dublin  with  the  utmost  abhorrence  ; 
thirdly,  that  the  application  of  any  part  of  the  trust  funds  for  the 
benefit  of  Unitarians  was  inconsistent  with  the  scope  and  language 
of  the  trust  deed,  which  should  be  construed  according  to  the 
intention  of  the  founders ;  fourthly,  that  it  was  not  competent 
to  the  appellants,  after  their  long  enjoyment  of  the  charity,  to  argue 
that  it  was  illegal  in  its  origin ;  that  such  illegality  was  not  adverted 
to  in  their  answers  or  arguments  in  the  Court  of  Chancery,  but  was 
the  suggestion  of  the  Lobd  Chancellor  of  Ireland,  who  neverthe- 
less maintained  the  charity;  and  fifthly,  that  the  purposes  of 
the  trust  fund,  as  expressed  in  the  deed,  were  perfectly  legal,  that 
these  purposes  were  not  for  universal  benevolence,  as  suggested  by 
the  appellants,  but  for  the  protection  and  maintenance  of  Trini- 
tarian Protestant  Dissenters,  whose  ministers  were  recognised  and 
remunerated  by  stipends  from  the  Crown,  and  annual  grants  from 
the  Irish  Parliament.  The  arguments  and  authorities  cited  by  the 
learned  counsel  in  support  of  *these  propositions,  were  nearly  the 
same  as  those  used  for  the  respondents  in  the  case  of  Lady  Hewley's 
Charities  (i) — which,  they  submitted,  was,  in  most  of  its  points, 
similar  to  this,  and  the  judgment  of  the  House  in  it  ought  to  govern 
their  Lordships'  judgment  in  this  case. 


Mr.  Bolt,  in  reply. 


1849. 
July  31. 

[856] 


Lord  Brougham  : 

I  attended  at  the  hearing  of  this  case  with  my  noble  and  learned 
friend  near  me  (Lord  Campbell)  and  my  noble  and  learned  friend 
Lord  CoTTBNHAM,  whoso  absence,  on  account  of  indisposition,  we 
have  to  lament.  He  has,  however,  considered  this  case,  and  after 
communicating  with  us  on  the  subject,  he  has  sent  me  a  corrected 
(1)  Shore  v.  WiUon,  37  R.  R.  2  (9  CI.  &  Fin.  355). 
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copy  of  his  judgment,  which  I  will  read  to  your  Lordships,  and  in 
which  I  entirely  coincide.  The  case  is  of  great  importance ;  and 
whatever  opinion  we  might  have  had  before  the  case  of  Lady 
Hewley's  Charities,  I  do  not  consider  that  we  can  do  otherwise  than 
the  Court  of  Chancery  in  Ireland  did,  that  is,  to  follow  the 
principles  laid  down  in  that  case. 
His  Lordship  then  read  Lord  Cottenham's  judgment,  as  follows : 
''  It  appears  to  me  that  the  rules  and  principles  *acted  upon  in 
the  case  of  Lady  Hewley's  Charities,  govern  the  present.  The 
cases  indeed  are  very  similar.  In  Lady  Hewley's  Charities,  the 
principal  question  was,  the  meaning  of  the  founder's  words, 
•  Godly  Preachers  of  Christ's  Holy  Gospel ; '  and  whether  Unitarians 
were  included  in  that  description.  In  the  present  case  the  question 
is  the  meaning  of  the  founders'  words, '  Protestant  Dissenters ; '  and 
whether  Unitarians  are  included  in  that  description.  In  Lady  Hewley's 
Charities,  the  evidence  used  below  embraced  a  wide  range,  much  of 
which  was  probably  not  properly  receivable ;  but  there  was  sufficient 
evidence  free  from  all  objection  to  enable  the  Judges  and  this 
House  to  come  to  a  satisfactory  conclusion  upon  the  meaning  of  the 
words,  and  the  disqualification  of  Unitarians. 

''In  commenting  upon  the  opinions  delivered  by  the  learned 
Judges  upon  the  question  of  the  admissibility  of  evidence  in  the 
case  of  Lady  Hewley's  Charities,  I  observed  that  the  evidence  which 
went  to  show  the  existence  of  a  religious  party,  by  which  the 
phraseology  found  in  the  deed  was  used,  and  that  Lady  Hewley 
was  a  member  of  that  party  was  clearly  admissible,  being  in  effect 
no  more  than  evidence  of  the  circumstances  by  which  the  author 
of  the  instrument  was  surrounded  at  the  time  (i).  The  appellants, 
in  this  case,  indeed,  attempted  to  distinguish  the  two  cases,  upon 
the  ground  that,  although  no  distinct  meaning  could  be  attributed 
to  the  mere  words,  *  Godly  Preachers  of  Christ's  Holy  Gospel,'  the 
words,  '  Protestant  Dissenters '  had  a  known  legal  meaning,  and 
therefore  in  the  absence  of  ambiguity,  evidence  of  the  meaning  of 
those  words  could  not  be  ^received.  It  is  clear  that  the  words  of 
themselves  have  not  any  such  known  legal  meaning  as  the  appellants 
would  attach  to  them.  The  expression,  '  Protestant  Dissenters,'  do 
indeed  of  themselves  imply  that  the  parties  are  Protestants  against 
the  Church  of  Eome,  and  Dissentients  from  the  Church  of  England, 
but  that  is  all.  They  cannot  include  all  those  who  are  neither  of 
the  Church  of  Home  nor  of  that  of  England,  for  that  would  include 

(1)  57  E.  E.  at  p.  25  (9  CI.  &  Fin.  p.  580). 
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all  thoBe  who  reject  Christianity  altogether;  nor  all  those  who,  to 
some  extent,  admit  the  Divine  mission  of  Christ,  for  do  not  the 
Mahomedans  do  that?  What  classes,  and  what  descriptions  of 
persons  are  included,  is  uncertain  from  the  terms  used,  and  there- 
fore matter  of  proof.  The  appellants  indeed  refer  to  Acts  of  Parlia- 
ment and  other  documents  for  the  purpose  of  showing  that 
Unitarians  have  been  included  in  the  general  terms  of  Protestant 
Dissenters.  If  this  be  admissible,  for  the  appellants,  it  is  clearly 
open  to  the  respondents  to  adduce  evidence  to  prove  that  such 
was  not  the  sense  in  which  the  words  were  used  by  the  founders 
of  these  trusts,  which  is  in  truth  the  whole  question. 

'*  It  appears  to  me  clear,  that  upon  the  principle  of  the  case  of 
Lady  Hewley's  Charities,  and  within  the  limits  acted  upon  in  that 
case  in  this  House,  evidence  of  the  meaning  of  these  words 
'  Protestant  Dissenters,'  as  understood  and  used  by  the  authors  of 
these  trusts,  is  admissible. 

"  Some  important  points  are  certain  from  the  deed  itself,  such  as 
that  the  trust  originated  with  the  members  of  certain  congregations 
of  Dissenting  Protestants  in  Dublin  ;  that  they  professed  that  the 
charity  was  founded  upon  a  pious  disposition  and  concern  for  the 
interest  of  our  Lord  Jesus  Christ ;  and  that  its  ^object  was  the 
support  of  religion  in  and  about  Dublin  and  the  south  of  Ireland, 
by  assisting  and  supporting  the  Protestant  Dissenting  interest 
against  unreasonable  prosecutions,  and  for  the  education  of  youth 
designed  for  the  ministry  amongst  Protestant  Dissenting  congre- 
gations that  were  poor  and  unable  to  provide  for  their  ministers. 
It  is  established  beyond  all  doubt  that  these  congregations  professed 
Trinitarian  doctrines ;  that  there  were  not  at  that  time  any  Unitarian 
congregations  or  ministers  in  Dublin  or  the  south  of  Ireland, 
although  there  were  individuals  who  professed  those  doctrines. 

*'  Looking  then  to  the  declared  objects  of  the  trust,  those  who 
had  no  congregations  or  ministers,  and  who  had  not  in  the  opinion 
of  the  founders  been  subject  to  any  unjust  prosecutions,  could  not 
have  been  in  the  immediate  contemplation  of  its  authors ;  but  still 
they  may  have  had  intentions  so  liberal  and  enlarged  as  to  embrace 
objects  not  immediately  contemplated,  but  such  objects  must  have 
been  within  their  general  intentions  and  within  the  mischief  they 
proposed  to  guard  against.  They  must  have  been  Protestant 
Dissenters  within  the  sense  in  which  the  authors  of  the  trust 
understood  and  used  this  description.  The  inquiry  therefore,  is, 
were  Unitarians  or  Unitarian  Christians  included  in  this  description. 
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as  so  understood  and  used  ?  The  evidence  I  think  proves  that  they 
vi^ere  not. 

"  The  quotations  in  evidence  from  members  of  those  congrega- 
tions, at  or  about  the  period  of  the  trust,  prove  the  abhorrence  in 
which  they  held  the  Unitarian  doctrines.  This  cannot  be  more 
strongly  expressed  than  in  the  extract  from  the  sermon  of  Samuel 
Mather,  who  says  :  '  If  any  man  deny  one  God  and  three  Persons, 
deny  the  Scriptures,  the  Deity  of  Christ,  the  immortality  *of  the 
soul,  the  resurrection  of  the  body,  or  such  like  fundamental  points, 
it  is  the  duty  of  the  Church  to  cast  him  out ;  he  is  unclean.'  So 
his  brother  Nathaniel  Mather  says,  '  this  belongs  to  Christ ;  He  is 
God,  co-equal  with  the  Father  and  the  Holy  Ghost,  being  one  of  the 
blessed  perfections  of  the  Divine  essence.'  And  after  speaking  of 
the  opinions  of  Papists,  Socinians  and  their  followers,  he  says, 
'  Grotius  indeed  does  the  same,  and  I  learn  that  Armenians  [sic] 
and  Socinians  do  so  too ;  but  I  do  not  reckon  Grotius,  or  them, 
among  Protestants.' 

''Many  other  extracts  to  the  same  effect  were  produced;  but 
that,  which  is  most  conclusive,  is  what  appears  in  Emlyn's  history 
and  narrative,  and  the  reply  to  it  by  Mr.  Boyce,  one  of  the  authors 
of  this  trust.  Emlyn  complains  of  these  congregations  and  their 
members  as  having  taken  part  against  him,  and  the  Irish  Convoca- 
tion in  their  address  to  the  Crown  claim  credit  for  having  so  done, 
and  declare  that  there  are  no  people  in  the  world,  whose  principles 
and  practices  are  more  opposite  to  Deists,  Socinians,  and  all  the 
enemies  of  revealed  religion,  and  to  Papists,  than  they  were,  and 
ever  had  been. 

*'  It  is  useless  after  this,  to  refer  to  more  evidence  upon  this  point. 
The  authors  of  this  trust  at  the  time  it  was  created,  were  pro- 
fessed Trinitarians,  and  not  only  disclaimed  all  connexion  with,  or 
sympathy  for  those  who  professed  Unitarian  doctrines,  but  held 
them  in  abhorrence,  and  publicly  declared  such  to  be  their  opinions, 
denying  that  such  Unitarians  were  Protestants  or  Christians.  Can 
it  then  be  supposed  that  these  authors  of  the  trust  in  question 
intended  to  associate  with  themselves  as  cestuis  que  trust,  those 
whose  doctrines  they  so  abhorred  and  condemned  ?  Is  *not  the 
sense  in  which  the  words  '  Protestant  Dissenters'  were  used  by  the 
authors  of  this  trust,  made  clear  beyond  all  question  ?  They  denied 
the  right  of  Unitarians  to  the  appellations  of  Protestants  or 
Christians,  and  could  not  therefore  intend  to  include  them  in  the 
description  of  Protestant  Dissenters. 
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**  It  appears  to  me,  therefore,  that  the  decree  of  the  Lord 
Chancellor  of  Ireland  was  correct,  in  declaring  that  Unitarians 
are  not  entitled  to  be  considered  as  objects  of  the  trust. 

''  Other  objections  were  raised  to  the  decree,  which  may  be  dis- 
posed of  in  very  few  words.  It  was  said  that  there  being  at  the 
time  no  Toleration  Act  for  Ireland,  the  whole  trust  was  illegal ; 
now  if  the  illegality  were  proved,  the  question  would  arise,  how 
can  these  appellants  raise  that  objection,  they  claiming  under  the 
trust,  and  showing  no  other  title  to  be  heard  ? 

*'  Secondly,  it  was  urged  that  long  enjoyment  gave  title  to  the 
Unitarians.  Contemporaneous  usage  is,  indeed,  a  strong  ground 
for  the  interpretation  of  doubtful  words  or  expressions,  but  time 
affords  no  sanction  to  established  breaches  of  trust. 

''  It  was  also  objected  that  the  decree  removed  some  Trinitarians, 
as  well  as  the  Unitarian  trustees ;  but  this  was  sanctioned  by  the 
decree  in  Lady  Hewley's  Charities,  and  is  right  upon  principle. 
The  decree  proceeding  to  correct  a  breach  of  trust,  removes  those 
trustees  who  were  the  authors  of  it,  for  that  is  of  itself  a  sufficient 
ground  of  removal,  common  to  both  classes.  I  therefore  advise 
your  Lordships  to  affirm  the  decree,  with  costs." 

Lord  Brougham  then  stated  his  own  opinion  thus : 

The  only  point  upon  which  I  entertain  the  least  doubt  is,  whether 
his  Lordship  (Lord  Gottenham)  does  *not  express  too  doubtfully 
the  inadmissibility  of  some  of  the  evidence  which  was  received  in 
the  Court  below  in  the  case  of  Lady  Hewley's  Charities ;  but  I  think 
he  is  quite  right  in  his  argument  upon  the  admissibility  of  the 
evidence  which  was  received  in  this  case,  and  that  the  evidence 
was  admissible  in  this  case  for  the  purpose  of  showing  the  circum- 
stances in  which  the  party  was  when  making  the  instrument.  You 
admit  it  as  you  admit  evidence  in  construing  a  will,  not  to  modify 
the  expressions  of  the  will,  not  to  affix  a  sense  upon  the  will  which 
it  does  not  bear,  not  to  tell  you  what  the  meaning  of  the  will  is, 
but  to  tell  you  what  were  the  circumstances  in  which  the  testator 
was  when  he  used  those  expressions,  for  the  purpose  of  enabling 
you  to  ascertain  what  meaning  he  affixed  to  the  expressions 
that  he  used,  and  for  no  other  purpose.  There  was  nothing 
further  done  in  this  case,  and  it  is  clear  that  the  evidence  was 
admissible. 

I  therefore  entirely  agree  with  the  view  taken  by  my  noble  and 
learned  friend,  and   move  your  Lordships  that   this  appeal  be 
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dismissed,  and  that  the  judgment  of  the  Goubt  below  he  affirmed, 
with  costs. 

Lord  Gampbbll: 

As  my  noble  and  learned  friend  has  alluded  to  the  case  of  Lady 
Hewley's  Charities,  I  have  no  difficulty  in  saying  that  I  am  clearly 
of  opinion  now,  speaking  judicially,  that  there  was  a  great  deal  of 
evidence  admitted  in  that  case,  which  ought  to  have  been  rejected. 
There  was  abundant  evidence  to  support  the  decree,  of  course; 
we  are  now  bound  by  that  decree,  because  it  has  received  the 
sanction  of  this  House,  and  I  think  that  the  evidence  which  was 
admissible  there,  was  abundant  for  the  purpose  of  supporting  the 
decree.  But  there  were,  in  that  case,  admitted  and  reasoned  upon 
by  the  *  Vicb-Chancellor  of  England,  and  partly  by  Lord  L yndhubst, 
declarations  made  by  Lady  Hewley  as  to  the  particular  sense  in 
which  she  used  particular  words, — or  rather  evidence  tending  to 
show  the  sense  in  which  the  words  were  used  by  her.  Now  that,  I 
apprehend,  was  clearly  inadmissible.  On  general  principles  I 
adhere  to  what  I  contended'  at  your  Lordships'  Bar,  as  counsel  in 
the  case  of  Lady  Hewley^ s  Charities,  and  which  I  find  the  Lord 
Ghangbllob  of  Ibeland  has  done  me  the  honour  to  adopt,  and  to 
say  that  it  is  the  canon  by  which  he  himself  has  been  guided,  viz., 
that  in  construing  such  an  instrument,  you  may  look  to  the  usage 
to  see  in  what  sense  the  words  were  used  at  that  time ;  you  may 
look  to  contemporaneous  documents,  as  well  as  to  Acts  of  Parliament, 
to  see  in  what  sense  the  words  were  used  in  the  age  in  which  the 
deeds  were  executed  (i) ;  but  to  admit  evidence  to  show  the  sense  in 
which  words  were  used  by  particular  individuals,  is  contrary  to 
sound  principle,  and  I  think  my  noble  and  learned  friend  the 
present  Lobd  Ghangbllob  (Lord  Gottbnham),  could  not  have  any 
doubt  at  all  in  rejecting  such  evidence. 

My  Lords,  adopting  that  canon,  I  really  do  not  think  that  there 
is  any  reasonable  doubt  in  this  case,  because  what  we  have  to 
determine  is,  the  meaning  of  the  words  "  Protestant  Dissenters " 
in  the  deed  constituting  this  charity,  at  the  time  that  deed  was 
made, — not  what  may  be  the  meaning  of  the  words  "  Protestant 
Dissenters"  in  the  reign  of  Queen  Victoria,  because  I  have  no 
doubt  now  that,  upon  most  occasions.  Unitarians  would  be  con- 
sidered as  Protestant  Dissenters.  Since  the  repeal  of  the  Act  of 
William  III.,  against  impugning  the  doctrine  of  the  Trinity,  they 

(1)  Share  y.  Wilson,  9  CI.  A  Fin.  pp.  413  et  aeq. 
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have  not  been  liable  to  any  penalties,  and  it  would  be  ^very 
unchristian  to  say  they  are  not  Christians.  They  are  Dissenters, 
and,  therefore,  I  apprehend,  they  may  be  properly  denominated 
Christian  Dissenters,  and  that  they  are  "  Protestant  Dissenters." 

But  at  the  same  time  we  have  to  look  at  what  they  were  when 
this  charity  was  founded.  At  that  time  I  think  the  evidence  is 
abundant  to  show  that  the  authors  of  the  charity  would  not  at  all 
have  considered  Unitarians  as  "Christian  brethren;"  that  they 
would  have  looked  upon  them  with  great  horror,  and  never  would 
have  called  them  "  Protestant  Dissenters ; "  and  therefore  they 
cannot  be  considered  as  included  in  the  description  of  those  for 
whom  this  charity  was  founded. 

That  being  the  case,  the  decree  pronounced  by  Lord  Chancellor 
SuGDEN  seems  to  me  to  be  perfectly  correct. 

Enjoyment  might  be  evidence,  if  it  was  doubtful  bow  far 
Unitarians  were  included ;  but  assuming  that  Unitarians  are 
excluded,  the  enjoyment  must  go  for  nothing. 

Then  as  to  the  other  point,  that  the  purposes  of  this  charity 
cannot  by  law  be  carried  into  execution,  and  that  the  funds  must 
be  disposed  of  by  the  sign  manual  of  her  Majesty;  I  entirely 
concur  in  the  opinion  that  that  argument  cannot  be  entertained  by 
your  Lordships. 

I  do  not  think  it  necessary  to  enter  more  at  large  into  this 
subject,  which  has  been  already  so  ably  discussed,  but,  upon  the 
whole,  I  entirely  concur  in  the  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed,  with  costs. 


It  was  ordered  accordingly,  That  the  decree  be  affirmed,  and  the 
appeal  dismissed,  with  costs  to  be  paid  by  the  appellants  to  the 
relators,  Mathews  and  Black,  who  alone  answered  the  appeal. 
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IN   COMMITTEE   FOR  PRIVILEGES. 
The  Earldom  of  Perth. 

(2  H.  L.  C.  865—908.) 

On  a  claim  to  a  Scotch  Peerage,  there  being  no  patent  or  charter  of 
creation  or  enrolment  thereof  discovered,  a  copy  of  an  enrolment  of  a  com- 
mission under  the  Great  Seal  and  King's  sign  manual,  dated  in  February, 
1605,  directing  the  commissioners  to  create  James,  Lord  Drummond,  Earl 
of  Perth,  was  received  and  held,  in  conjunction  with  subsequent  entries  in 
the  Parliament  records,  to  be  sufficient  proof  of  the  creation  of  the  Earldom. 

In  the  absence  of  the  instrument  of  creation  of  a  Scotch  Peerage,  the 
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limitations  are  taken  from  usage  to  be  to  the  grantee  and  his  heirs  male  Thk 

general.  Earldom  op 

On  the  death  of  a  Peer,  leaving  his  eldest  son  and  heir,  who  had  been         "bbth. 
attainted,  the  Peerage  does  not  vest  in  him,  nor,  on  his  death,  in  the  nearest 
heir  male,  but  is  forfeited,  as  much  as  if  he  had  been  a  Peer  at  the  time  of 
the  attainder. 

A  Peerage  limited  to  a  man,  and  his  heirs  male,  is  one  entire  estate,  and 
no  substitution  of  heirs  takes  place. 

A  Peerage  limited  to  a  man  and  his  heirs  male  whomsoever,  is  forfeitable 
imder  the  Act  of  26  Hen.  VIII.  c.  13. 

Attested  copies  of  French  registers  of  marriages,  births  and  deaths,  held 
to  be  admissible  evidence,  upon  the  testimony  of  a  French  advocate,  that 
such  registers  were  kept  according  to  French  law,  and  would  be  received  in 
evidence  in  the  French  Courts. 

The  petition  of  George  Drummond,  Duke  de  Melfort  and  Count 
de  Lussan  in  France,  to  the  Queen,  claiming  to  be  Earl  of  Perth, 
in  the  peerage  of  Scotland,  and  praying  her  Majesty  to  adjudge 
and  declare  him  to  be  ^entitled  to  the  said  dignity,  was,  with  her  [  *866  ] 
Majesty's  reference  thereof  to  the  House,  brought  before  the 
♦Lords  Committees  (1)  for  Privileges,  first,  on  the  28rd  of  July,  [♦se?] 
1846.  Her  Majesty's  Attorney-General,  and  the  Lord-Advocate  for 
Scotland,  attended  their  Lordships  on  behalf  of  the  Crown. 

Mr.  Fleming,  for  the  Duke  de  Melfort,  opened  the  allegations 
of  his  petition,  to  the  effect  following : 

That  Patrick  Drummond,  third  Lord  Drummond,  sat  in  the 
Parliaments  of  Scotland  in  the  reigns  of  Queen  Mary  and  James 
the  Sixth,  and  died  in  1601,  leaving  two  sons,  James  and  John 
Drummond  surviving:  that  James,  the  eldest,  succeeding  his 
father,  as  fourth  Lord  Drummond,  and  in  1605  was  created  Earl 
of  Perth,  the  Earldom  being  limited  to  him  and  his  heirs  male ; 
and  that  on  his  death,  in  1611,  having  had  issue,  a  daughter,  an 
only  child — who  became  the  wife  of  the  Earl  of  Sutherland — he 
was  succeeded  by  John,  his  brother  and  heir  male :  that  the  said 
John,  second  Earl  of  Perth,  sat  in  Parliament  under  that  title,  in 
the  reigns  of  James  YI.  and  Charles  I.,  and  died  in  1662,  when  he 
was  succeeded  by  his  eldest  son  James,  third  Earl  of  Perth,  who 
had  issue  two  sons,  James  and  John,  and  died  in  1675,  when  he 
was  succeeded  by  James,  his  eldest  son,  the  fourth  Earl  of  Perth. 

That  this  James,  fourth  Earl,  who  filled  the  office  of  Lord 
Chancellor  of    Scotland   to  Charles  XL  and  James  II.,  having 

(1)  There  were  present  (besides  the  (Lord  Cottenham),  Lord  Lyndhurst, 
Chairman  the  Earl  of  Shaftesbury,  Lord  Brougham,  and  Lord  Campbell, 
and  other  Peers),  the  Lord  Chancellor 
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attached  himself  to  the  latter,  and  being  obliged  to  quit  Scotland,         Thb 

joined  him  in  his  exile  at  St.  Germains,  in  France,  in  1698,  and       pbrth. 

was  by  him  created  Duke  of  Perth  (i) :   that  he  had  four  sons, 

James,  John,  William  (who  died  an  infant),  and  Edward,  and  died 

at  *St.  Germains,  in  May,  1716,  when  the  dignity  of  Earl  of  Perth       [  •see  ] 

became  dormant,  in  consequence  of  the  attainder,  in  his  life-time, 

of  his  eldest  son  James, — by  Act  of  Parliament,  1  Geo.  I.  c.  82, 

attainting  him  of  high  treason  from  the  19th  of  January,  1715,  by 

the  style  and  title  of  ''  James  Drummond,  Esq.,  commonly  called 

Lord  Drummond,  eldest  son  and  heir-apparent  of  the  Earl  of 

Perth : "  That  he,  on  his  father's  death,  assumed  the  title  of  the 

Duke  of  Perth,  and  died  in  France  in  April,  1720,  having  had  issue 

two  sons,  James  and  John :  that  James  also  took  the  title  of  Duke 

of  Perth,  attended  Prince  Charles  Edward  in  his  invasion  of 

Scotland  in  1745,  and  died  at  sea  in  1746,  never  having  been 

married  (2) :  That  his  brother  John,  also  styled  Duke  of  Perth,  was 

an  officer  in  the  French  army,  and  was  attainted  by  Act  of 

Parliament  (19  Geo.  II.  c.  26)  in  1746,  and  died  in  1747,  unmarried : 

That  the  male  issue  of  James,  who  was  attainted  in  1715,  having 

thus  become  extinct,  the  petitioner  submitted  that  the  Earldom  of 

Perth  vested  in  his  (James's)  next  brother,  John  Drummond,  as 

the  heir  male  general  of  the  grantee ;  and  that  on  the  death  of 

that  John  without  issue,  in  1757,  the  Earldom  passed  to  his  then 

next  surviving  brother,  Edward  Drummond:   That  he  also  died 

without  having  any  issue,  and  thereupon  the  male  issue  of  James, 

the  fourth  Earl  of  Perth,  being  extinct,  that  dignity,  the  petitioner 

^submitted,  descended    to  the  heir  male  of  his  brother,   John       [  *869  ] 

Drummond,  as  heir  male  general  of  James,  first  Earl  of  Perth, 

under  the  limitations  of  the  original  grant. 

That  this  John  Drummond,  next  brother  of  James,  fourth  Earl 
of  Perth,  was  twice  married,  and  was  created  Viscount  and  Earl  of 
Melfort  and  Lord  Forth,  by  letters  patent,  or  charters,  dated 
respectively  in  1685  and  1686,  limiting  these  dignities  to  him  and 
the  heirs  male  of  his  body  by  his  second  wife,  whom  failing,  to  the 

(1)  Neither  this  title,  nor  that  of  1745,  and  not  surrendering  himself, 
Lord  Drummond,  is  now  claimed.  was  attainted  of  high  treason ;  that  he 

(2)  This  was  denied  in  a  petition  concealed  himself  in  the  county  of 
presented  to  the  House  by  Mr.  Thomas  Durham,  was  married  there,  and  had 
Drummond,  of  New  Fenshaw,  in  the  children.  The  petitioner,  as  his  heir, 
county  of  Durham,  stating  that  he,  claimed  to  be  entitled  to  the  said 
the  petitioner,  was  the  grandson  and  Earldom ;  but  he  was  not  represented 
heir  male  of  the  body  of  the  said  before  the  Committee,  nor  was  any 
James,  who,  being  in  ike  rebellion  of  notice  taken  of  his  claim. 
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The         heirs  male  of  his  body,  and  that  King  James  II.  granted  letters 
Earldom  of         .      i.    j   i   j   .      ^  ^^^  ^   «      ^  .  . 

pbkth.      patent,  dated  m  1692,  at  St.  Germams,  purportmg  to  create  him 

Duke  of  Melfort,  limiting  that  dignity,  as  the  Viscounty  and 
Earldom  of  Melfort  had  been  limited,  and  that  he  and  his  successors, 
according  to  such  limitations,  were  accepted  and  recognised  by  the 
Kings  of  France  as  Dukes  of  that  kingdom  by  that  title :  That  in 
1695  a  decree  of  forfeiture  was  passed  against  him  in  the  Scotch 
Parliament,  in  consequence  of  his  adhering  to  the  Stuart  family, 
but  it  was  in  the  decree  provided  that  his  issue  by  his  first  wife 
should  not  be  thereby  prejudiced:  That  the  said  John,  first 
Viscount,  Earl,  and  Duke  of  Melfort,  had  by  his  first  wife  two  sons, 
viz.  James,  who  died  without  issue  in  his  father's  lifetime,  and 
Bobert,  who  took  the  name  of  Lundin  and  the  estate  of  that  name, 
in  right  of  his  mother :  That  the  said  John  by  his  second  wife  had 
issue  John,  second  Duke  de  Melfort,  in  France,  and  three  younger 
sons,  and  died  at  St.  Germains  in  1714 :  That  Bobert,  his  eldest 
surviving  son  by  his  first  wife,  had  issue  two  sons,  John,  who  died 
without  issue  in  1785,  and  James,  who  on  the  death  of  Edward — 
styled  Duke  of  Perth — in  1760  became  and  was  served  heir  male 
general  of  James,  first  Earl  of  Perth,  and  claimed  that  dignity,  and 
died  in  1781,  leaving  an  only  son,  James  Drummond,  who  also 
[  *d70 1  claimed  to  *be  Earl  of  Perth,  that  he  was  not  recognised  as  such, 
but  was,  in  1798,  created  Baron  Perth  in  the  Peerage  of  Great  Britain, 
and  the  Perth  estates,  forfeited  by  the  attainder  of  John  Drummond 
in  1746,  were  restored  to  him,  and  he  died  in  1800,  leaving  a 
daughter,  an  only  child,  now  the  wife  of  Lord  Willoughby  d'Eresby  : 
That  the  male  issue  of  John,  Earl  &c.  of  Melfort,  by  his  first  wife, 
being  then  extinct,  John  Drummond,  his  eldest  son  by  his  second 
wife,  and  who  was  born  in  Scotland  in  1682,  was  heir  to  all  the 
rights  and  titles  of  the  family  in  Scotland,  and  became  Duke  of 
Melfort,  in  France.  He  married  a  French  lady.  Countess  de 
Lussan  in  her  own  right,  and  died  in  1764,  leaving  James,  the  only 
surviving  issue  of  that  marriage,  third  Duke  de  Melfort,  and  Count 
de  Lussan  in  right  of  his  mother.  He  died  in  1766,  leaving  four 
sons,  three  of  whom  died  without  issue — two  having  been  succes- 
sively Dukes  de  Melfort — and  the  fourth,  Leon  Maurice  Drummond, 
who  survived  them,  married  in  1794,  and  had  issue  a  daughter,  now 
the  wife  of  F.  H.  Davis,  Esq.,  and  George  Drummond,  the  claimant, 
who  was  born  in  London  in  1807,  and  in  1840,  on  the  death  of  his 
uncle,  Charles  Edward,  became  Duke  de  Melfort  in  France,  and, 
as  his  learned  counsel  submitted,  Earl  of  Perth  in   Scotland, 
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as   being    the    heir  male    general   of    James,  the   first  Earl    of        Thb 
■p^^. ,  Babldom  op 

Two  questions  of  great  importance  arose  in  this  case ;  the  first 
related  to  the  proofs  of  the  creation  and  limitations  of  the  Earldom ; 
the  second,  to  the  effect  of  the  several  attainders  of  James,  eldest 
son  of  the  fourth  Earl  in  1715,  and  of  John,  second  son  of  James, 
in  1746,  and  of  the  decree  of  forfeiture  in  1695. 

As  to  the  first  question,  Mr.  Nairne,  writer  to  the  signet,  proved 
that  he  diligently  searched  the  Eecord  *Offices  in  Edinburgh,  viz. —  [  •s?!  ] 
the  Great  Seal,  Privy  Seal,  and  Signet  Offices,  and  the  Paper  Becord 
Office,  for  an  enrolment  or  entry  of  the  patent  or  other  instrument 
creating  the  Earldom,  but  did  not  find  any.  This  search  extended  to 
five  years  prior  and  five  years  subsequent  to  1605.  He  found,  and 
produced  from  the  repositories  of  Lord  and  Lady  Willoughby 
d'Eresby  (i),  a  copy  of  an  enrolment  of  a  commission  or  King's 
letter,  dated  at  Whitehall,  the  11th  of  February,  1605,  authorising 
the  creation  of  Alexander,  Lord  Jedburgh,  as  Earl  of  Home,  of 
James,  Lord  Drummond,  as  Earl  of  Perth,  and  of  Alexander,  Lord 
Fyvie,  as  Earl  of  Dumfermline.  This  instrument,  after  reciting  that 
great  services  were  rendered  to  the  King's  progenitors  by  the 
predecessors  of  these  Lords,  and  that  for  their  own  greater  alacrity 
in  the  King's  service,  his  Majesty  was  resolved  to  create  them  Earls, 
proceeded,  '^  Igitur  dedimus,  &c.,  tenoreque  prsBsentium,  damns 
concedimus,  &c.,  nostram  plenam  potestatem  et  mandatum  speciale 
nostro  prsedilecto,  &c.,  Johanni  Comiti  de  Montrose  Domino 
Grahame,  nostro  commissario  pro  parliamenti  nostri  infra  regnum 
nostrum  ScotisB  tentione,  vel  casu  seu  absentisB  ejus  aut  inabilitatis, 
prsedilecto  nostro  &c.,  Francisco,  ErrelisB  comiti  domino  Hay,  regni 
nostri  Scotise  constabilario,  talem  numerum  nostrsB  nobilitatis  vel 
concilii  Scotise,  prout  videbitur  expediens,  convenire  ac  omnibus 
ceremoniis  honoribus  et  solemnitatibus  eisdem  incumbentibus  dictos 
predilectos  nostros,  consanguineos  et  conciliarios,  Alexandrum 
Comitem  de  Home  dominum  Jedburgh  et  Douglas,  JacobumComitem 
de  Perth  dominum  *Drummond,  Alexandrum  Comitem  de  Dumferm-  [  •872  ] 
line  Dominum  Fyvie  creandi,  et  generaliter  omnia  alia  et  singula 
pro  creatione  ante  dictorum  honorum  et  dignitatum  faciendi  et 
exercendi  in  tanto  solenni  et  amplo  more,  quanto  ibidem  personaliter 

(I)  This  lady,  being  the  only  child  of  the  Perth  estates,  the  document  was 

of  Lord  Perth,  who  died  in  1800  (see  admitted  as  coming  out  of  the  proper 

pedigree),    and  heir   general  of  the  custody, 
family,  and  as  such  heir,  in  possession 
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Thr         interessemus,  See.    In  cnjas  rei    testimonium  hisce  presentibuB 

BaBLDOM  of  •    -11  i.  •  •  . 

Perth.      magnum  sigillum  nostrum  apponi  prsecepimus,  &c. 

**  Per  signaturam  manu  S.  D.  N.  Begis  suprascriptam,  &c. 
''  Haec  est  vera  copia  principalis  litterae  supra  scrip taB. 

(Signed,)  "  Georoius  Hay,  clericus  registri." 

The  witness  said  that  this  letter  must  have  passed  under  the 
Privy  Seal.  In  his  search  of  the  Privy  Seal  records  of  the  same 
date,  he  found  in  them  a  deficiency  of  some  years  (i). 

The  same  witness  produced  from  the  Great  Seal  Begister  in 
Edinburgh,  a  copy  of  the  patent,  "  Carta  creationis  comitatus  de 
Dumfermline,"  creating  the  said  Alexander,  and  his  heirs  male. 
Earls  of  Dumfermline.  He  also  produced  copies  of  extracts  from 
the  records  of  the  Parliament  of  Scotland,  showing  the  sitting  of  the 
Earl  of  Perth  in  the  secret  councils  of  Parliament  in  1610.  It 
appeared,  by  an  inquisition  set  forth  in  a  precept  of  sasine,  and 
also  by  a  Boyal  charter  and  grant,  that  he  had  only  one  child,  a 
daughter ;  and  to  show  that  he  was  succeeded  in  the  Earldom  by 
his  brother  John,  the  same  witness  produced  from  the  Privy  Seal 
Becords  a  copy  of  a  charter  of  confirmation,  in  January,  1618,  of  a 
grant  made  by  that  John,  as  Earl  of  Perth.  His  (Earl  John's) 
sittings  in  Parliament  in  1612  and  subsequently,  were  proved  by 
the  records  of  Parliament.  Several  copies  of  extracts  from  the  same 
[  *87S  ]  records  of  anterior  *date  to  the  creation  of  the  Earldom,  were 
produced,  the  first  stating  that  John  Drummond  of  Cargill  was  made 
("  effectus  fuit,*'  a  Lord  of  Parliament,  "  nominandus  Dominus 
Drummond/'  in  1487,  and  the  others,  showing  the  sittings  of  him 
and  his  successors,  Lords  Drummond,  down  to  and  including 
James,  third  Lord,  and  father  of  James  the  first  Earl.  Numerous 
documents,  comprising  retours,  charters,  and  enrolments  of  sasines, 
were  produced  from  the  repositories  of  Lady  Willoughby  d'Eresby, 
showing  the  pedigree  of  the  family  and  devolution  of  the  Earldom, 
as  before  stated,  down  to  the  departure  of  James,  fourth  Earl,  to 
join  the  Boyal  exiles  at  St.  Germains.  No  question  arose  on  the 
reception  of  any  of  this  evidence. 

To  prove  the  pedigree  and  state  of  the  family  after  their  depar- 
ture from  Scotland  to  France,  the  claimant's  counsel  offered  to  pat 
in  evidence  attested  copies  of  extracts  from  the  registers  of  mar- 
riages, births,  and  deaths — ''  registres  de  m^riages,  de  naissances, 
et  de  dices  "—kept  in  the  Hotel  de  Ville  at  St.  Germains,  and  other 

(1)  A  similar  unsuocessful  Bearch  been  made  in  the  Privy  Seal  Office, 
was  proved  by  other  witnesses  to  have      and  other  record  offices  in  London. 
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places  in  France.    The  witness  who  produced  them,  and  compared        Thb 
them  with   the  originals,  proved   that   they  were  kept  in  official       pbmh.^' 
places,  and  under  the  care  of  official  persons. 

The  Lord  Advocate  and  the  Attorney-General  objected  to  the 
reception  of  these  documents,  insisting  that  they  were  matter  of 
foreign  law,  to  be  proved  by  competent  witnesses  ;  that  it  should  be 
proved  that  the  registers  were  kept  according  to  the  laws  of  France, 
and  that  they  would  be  received  in  evidence  in  that  country. 

The  Lords  of  the  Committee  were  of  that  opinion,  but  received 
the  extracts  de  bene  esse,  on  the  understanding  that  the  required 
legal  proof  would  be  given  on  a  future  day.  Their  Lordships 
added,  that  a  French  *law  book,  referred  to  by  Mr.  Fleming,  i  •s^*  ] 
and  entitled  **  Becueil  General  des  anciennes  lois  Fran9aises,"  by 
M.  Isambert,  was  not  evidence  of  the  French  law,  and  that  a 
French  lawyer's  evidence  would  be  required. 

Accordingly,  a  French  advocate  (M.Colin)  of  forty  years'  standing, 
was  examined  on  a  subsequent  day ;  and  he,  after  explaining  several 
terms,  as  "  qualite,*^  **  les  actes  de  Vetat  civil,''  &c.,  said  that  the 
registers  above-mentioned  fell  within  the  latter  terms,  and  would 
be  all,  not  only  received  in  evidence  in  the  French  law  Courts,  but 
would  of  themselves  be  the  proper  proofs  of  the  state  described  in 
them,  requiring  only  proof  of  the  handwriting  of  the  officer  whose 
signature  they  bore. 

The  signatures  to  these  documents  were  attested  by  the  proper 
official  persons  in  Paris,  whose  signatures  were  attested  by  the 
British  Consul  there,  and  some  of  them  also  by  this  witness. 

The  extracts  were  declared  admissible,  as  were  also,  without  any 
objection,  copies  of  inscriptions  on  the  tombstones  of  James,  the 
fourth  Earl,  who  died  in  1716 ;  and  of  James,  his  eldest  son 
(attainted  in  1715),  who  died  in  1720,  deposited  in  the  chapel  of  the 
Scotch  College  in  Paris. 

The  Act  of  attainder, passed  in  1715,  (1  Geo. I.e. 82,) and  the  Act  of 

conditional  attainder,  passed  in  1746  (19  Geo.  II.  c.  26  (i)),  were  also 

put  in  evidence. 

(1)  The  preamble  of  the  Act  named  recited  that  they  had  taken  up  arms 

numerous  persons,  including  **  James  against  his  Majesty,  &c.,  and  had  fled ; 

Drummond  taking  on  himself  the  title  it  was  then  enacted  that  if  they  should 

of  the  Duke  of  Perth,"  and  *'  John  not  surrender  on  or  before  the  12th  of 

Drummond,  taking  on  himself  the  title  July,  1746,  they  should,  from  the  14th 

of  Lord  John  Drummond,  brother  to  of  April,  1746,   be  attainted  of  high 

James,    &c.,  _Duke   of   Perth,"  and  treason. 
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Trk  Mr.  Fleming  proposed  to  put  in  a  copy  of  a  letter,  dated 

Pebth.      June  7,  1746,  written  by  the  Officer  of  Marine  at  Nantes,  to  the 

[  875  ]       Minister  of  Marine  in  Paris,  stating  the  arrival  at  Nantes  of  a 

French  ship  of  war,  and  that  the  Duke  of  Perth — James,  eldest  son 

of  James  who  was  attainted  in  1715 — had  died  on  the  passage. 

The  Lord  Advocate  objected,  but  on  its  being  shown  that  the 
letter  was  of  an  official  character,  and  was  in  the  proper  repository, 
the  office  of  the  Minister  of  Marine  in  Paris,  and  also  that  the  Duke 
of  Perth,  of  whose  death  mention  was  made,  was  an  officer  in  the 
French  army,  the  objection  was  overruled. 

Extracts  from  the  Parliament  records  in  Scotland  ware  produced 
and  received  in  evidence,  showing  that  John,  Earl  of  Perth, 
sat  therein  in  1612  and  1617 ;  and  his  successors,  Earls  of 
Perth,  sat  therein  in  1662,  1672,  and  1686.  The  same  extracts 
showed  the  like  sittings  of  the  Earl  of  Home,  mentioned  in 
the  Boyal  commission  of  1605,  although  no  other  instrument 
for  creating  that  dignity  could  be  discovered  after  a  similar  search, 
as  before  stated  to  have  been  made  in  respect  to  the  Earldom  of 
Perth. 

Among  the  various  documents  produced  from  the  claimant's 
custody,  was  a  Boyal  charter,  dated  Whitehall,  in  1685,  creating 
John  Drummond,  brother  of  the  fourth  Earl  of  Perth,  Viscount 
Melfort,  limiting  the  dignity  to  him  and  the  heirs  male  of  his  body, 
by  his  second  wife,  whom  failing  to  the  heirs  male  of  his  body  ;  and 
another  charter  dated  Windsor,  in  1686,  creating  him  Earl  of 
Melfort,  Viscount  Forth,  and  Lord  Drummond,  with  like  limitations ; 
and  letters  patent  by  King  James,  dated  St.  Germains,  the  17th  of 
April,  1692,  creating  him  Duke  of  Melfort. 
[  876  ]  A  pedigree,  and  also  a  copy  of  an  inscription,  purporting  to  have 

been  engraved  on  a  monument,  which  was  said  to  have  been 
erected  in  a  chapel  formerly  belonging  to  the  English  nuns  at 
Antwerp,  and  to  have  disappeared  or  been  destroyed,  were  produced, 
and  it  was  stated  by  the  witness  who  produced  them,  that  they  had 
been  hung  up  on  the  wall  of  the  apartment  of  a  relative  of  the 
family,  who  gave  the  witness  copies.  It  was  objected  to  the  recep- 
tion of  them,  that  the  apartment  in  which  they  had  been  kept  was 
the  private  room  of  the  individual,  and  that  they  were  not — like  an 
epitaph  in  a  church  or  churchyard, — exposed  to  the  observation 
and  correction  of  the  public,  or  even  of  the  other  relatives  of  the 
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family.    But  the  witness  having  stated  that  the  apartment  was  the        Thb 
relative's  general  reception  room,  to   which  all  his  visitors  had       Perth. 
access,  the  documents  were  received. 

Proof  was  given  of  an  unsuccessful  search  in  1844  for  monuments 
of  James  and  John,  Dukes  of  Perth,  in  the  buildings  which  once 
formed  the  English  nunnery  and  convent  at  Antwerp,  but  were  long 
ago  sold  and  converted  into  store  cellars.  Fragments  of  tombstones 
with  names  were  found  among  the  rubbish  in  the  vaults. 

The  chaplain  to  the  Carmelite  nuns  at  Llanherne,  in  Cornwall, 
produced  a  book  headed,  ''  An  account  of  y*  seculars  buryed  in  our 
church,"  and  containing  an  entry  (among  others)  of  the  burial  of 
"  Lord  John  Drummond,  Duke  of  Perth,  1747."  He  produced 
another  paper,  containing  similar  entries,  including  "  Duke  do 
Perth,  28  September,  1747,"  and  on  the  back  was  written,  *'A11 
those  that  have  been  buried  in  our  church  till  the  year  1778."  The 
nuns  came  over  from  Antwerp  in  1794,  and  brought  those  docu- 
ments *with  them.  One  of  these  nuns  was  still  living,  but  was  not  [  *877  ] 
capable  of  being  examined.  He  further  stated  this  paper  was  found 
with  other  documents  by  the  prioress,  in  a  chest  which  the  nuns 
bad  brought  from  Antwerp.  There  is  a  rule  of  the  convent  obliging 
the  prioress  to  keep  all  documents  or  muniments  in  a  chest  with 
three  keys,  of  which  she  keeps  one,  and  two  other  nuns,  called 
"Discreets,"  keep  the  other  keys.  The  book  was  kept  in  the 
convent  sacristy,  because  it  contained  the  names  of  benefactors,  for 
the  repose  of  whose  souls  the  community  prayed  on  certain  days, 
and  then  the  names  were  mentioned.  The  book  is  not  seen  by 
anyone  but  the  sacristan,  the  prioress,  and  the  discreets.  It  is  a 
register  of  deaths  of  persons  connected  with  the  convent,  and  is 
brought  down  to  the  present  time,  and  is  a  book  of  authority  in  the 
convent. 

These  copies  of  the  entries  were  received. 
A  family  pedigree,  dated  1780,  was  produced  from  the  muniments 
of  the  claimant,  and  the  witness  who  produced  it  said  the  claimant 
showed  it  to  him  in  1825,  and  it  was  before  that  time  in  the  custody 
of  the  claimant's  father. 

Several  monumental  inscriptions  and  pedigrees  were  received 
without  objection  (i). 

Mr.  Fleming,  in  summing  up  the  evidence,  said  the  only  points        i847. 

(1)  So  much  only  of  the  evidence      the    creation    and   limitations  of  the         ^"^     ' 
has  been  here  noticed  as  was  the  sub-      dignity, 
ject  of  discussion  at  the  Bar,  or  showed 
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Thb  in  the  pedigree  on  which,  as  he  believed,  any  question  could  be 
^Pbkth.^'  raised,  were  the  proofs  of  the  deaths  without  issue  of  James  and 
[  *878  ]  John,  styled  Dukes  *of  Perth.  Of  the  death  of  the  former  at  sea, 
in  1746,  the  letter  of  the  Officer  of  Marine  at  Nantes  to  the  Minister 
of  Marine  in  Paris,  a  copy  of  which  was  received  in  evidence, 
removed  all  doubt.  It  stated  that  one  of  the  ships  which  had  been 
sent  to  Scotland  to  bring  away  the  fugitives,  after  the  failure  of  the 
insurrection  of  1745,  had  arrived  at  Nantes  without  the  Prince 
(Charles  Edward),  but  bringing  Lord  Drummond  (that  is,  John,  the 
younger  brother),  and  that  the  Duke  of  Perth  (James,  the  elder 
brother)  died  on  the  passage.  That  statement  would  be  found  quite 
incontrovertible  upon  consideration  of  other  unquestionable  evidence. 
If  he,  James,  had  lived  to  the  12th  of  July,  1746,  the  period  for 
surrender  prescribed  by  the  Act  19  Geo.  II.  c.  26,  in  which  he  was 
named  among  many  others,  he  would  have  come  under  its  opera- 
tion^  and  the  Perth  estates  vested  in  him  would  have  been  forfeited ; 
but  it  appeared  by  decrees  of  the  Court  of  Session,  which  were  put 
in  evidence,  and  by  a  decision  of  this  House,  that  the  estates  became 
forfeited  by  the  non-surrender  and  consequential  attainder,  not  of 
James,  but  of  the  younger  brother,  John.  It  was  only  by  the 
decease  of  James  without  issue,  before  the  Act  came  into  operation, 
that  John  was  capable  of  taking  the  estates  by  descent.  In  one  of 
the  said  decrees,  dated  December  1,  1750,  dismissing  a  claim 
of  Thomas  Drummond  of  Logie-Almond  on  the  estate  of  Perth, 
against  the  Crown,  the  Court  of  Session  held  that  James  Drum- 
mond, described  in  the  Act  19  Geo.  II.  c.  26,  as  "  James  Drummond, 
taking  on  himself  the  title  of  Duke  of  Perth,"  having  died  on  the 
18th  of  May,  1746,  before  the  12th  of  July,  1746,  on  or  before  which 
day  he  was  allowed  by  the  said  Act  to  surrender  himself  and  submit 
[  *879  ]  to  justice,  he,  the  said  James  Drummond,  was  not  ^attainted  by 
the  said  Act.  This  House,  on  appeal  against  that  decree,  decided 
that  the  estate  was  forfeited  by  the  attainder  of  John  Drummond, 
brother  of  James,  taking  on  himself  the  title  of  Duke  of  Perth. 

Another  decree  of  the  Court  of  Session,  dated  July  15,  1752, 
contained  passages  which  left  no  doubt  on  this  point.  Its  title  was 
a  decree  '*  sustaining  the  title  of  Mary  Drummond  upon  the  forfeited 
estate  of  Perth  ;  "  and  it  showed  that  she  was  the  only  sister  of  the 
said  James  and  John,  and  her  claim  (by  bond  from  their  father) 
made  against  the  Crown,  was  therein  stated  to  be  "upon  the  estate 
real  and  personal  which  belonged  to  the  deceased  James  Drummond 
pf  Perth,  commonly  called  Duk^  of  Perth,  and  is  now  seised  aod 
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surveyed  by  order  of  the  Barons  of  the  Exchequer  in  Scotland,  as  Thb 
being  the  estate  of  John  Drummond,  taking  on  himself  the  style  of  pebth. 
Lord  John  Drummond,  brother  to  the  said  James,  &c.,  and  as  being 
vested  in  his  Majesty  by  and  through  the  attainder  of  the  said 
John,  &c.,  pursuant  to  an  Act  of  Parliament  made  in  the  twentieth 
year  of  his  Majesty's  reign,  for  vesting  in  his  Majesty  the  estate  of 
certain  traitors."  In  another  passage  it  was  stated  that  James,  the 
eldest  son,  ^'  took  the  family  estate  during  the  life  of  his  father,  by 
virtue  of  a  disposition  and  infeoffment  thereon,  burdened  with  all 
his  father's  debts,  and  on  his  (James')  death  on  the  18th  of  May, 
1746,  the  estate  descended  to  his  brother  John  Drummond."  There 
were  also  several  letters  in  evidence,  written  in  1748,  by  John 
Drummond,  uncle  of  the  said  James  and  John,  speaking  of  his  "  late 
nephew,  James,  Duke  of  Perth,  deceased,"  and  signing  himself  as 
**  Perth ;  "  and  in  one  of  the  pedigrees,  and  in  monumental  inscrip- 
tions, received  in  evidence,  James,  Duke  of  Perth,  is  stated  *to  have  [  '880  ] 
died  without  issue,  the  18th  of  May,  1746,  and  John  (his  brother), 
Duke  of  Perth,  in  the  year  1747. 

In  the  Act  24  Geo.  III.  c.  67,  for  enabling  his  Majesty  to  restore 
forfeited  estates  in  Scotland,  it  was  recited,  that  ''  the  estate  of 
Perth  became  forfeited  by  the  attainder  of  John  Drummond,  taking 
upon  himself  the  style  of  Lord  John  Drummond,  brother  to  James 
Drummond,  taking  upon  himself  the  style  of  Duke  of  Perth,"  &c. ; 
and  that  "  the  said  John  Drummond  died  without  leaving  lawful 
issue  of  his  body,  and  it  was  not  yet  ascertained  who  was  his 
nearest  collateral  heir  male,"  &c.  It  was  afterwards,  in  March,  1785, 
declared  by  the  Court  of  Session  that  James  Drummond,  great 
grandson  of  John,  first  Earl  and  Viscount  Melfort,  and  father  of  the 
present  Lady  Willoughby  d'Eresby,  was  then  the  heir  male  of  the 
said  John,  Lord  Drummond  (attainted  in  1746),  and  the  Perth 
estates  were,  by  virtue  of  the  said  Act,  restored  to  him :  as  such 
heir  he  had  claimed  the  Earldom  of  Perth,  which  was  not  allowed ; 
but  he  was  created  Baron  Perth  in  the  Peerage  of  Great  Britain. 

The  learned  counsel,  after  directing  the  attention  of  the  Com- 
mittee to  the  material  parts  of  the  evidence,  sustaining  the  pedigree 
and  carrying  down  the  dignity,  link  by  link,  to  the  claimant,  said, 
he  considered  no  difficulty  could  occur,  on  the  ground  that  he  came 
within  the  alien  laws,  because  it  was  proved  that,  though  his  father 
and  grandfather  were  born  in  France,  he  himself  was  born  in 
London,  and  his  great  grandfather  John,  second  Duke  of  Melfort, 
YfB,Bf  as  bis  father,  the  first  Duke  had  been,  born  in  Scotland.    The 
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T^         claimant's  pedigree  was  established  by  as  clear  proof  as  any 
Perth.      pedigree  that  was  ever  pat  in  evidence  at  their  Lordships'  Bar. 
[  881  ]  The  next  question,  relating  to  the  creation  and  destination  of  the 

Earldom  of  Perth,  was  a  mixed  question  of  evidence,  and  of  law 
arising  thereupon  and  upon  contemporaneous  usage.  It  has  been 
clearly  proved  that  James,  Lord  Drummond,  sat  in  the  Parliament 
of  Scotland  in  1604,  and  that  he  sat  therein,  as  Earl  of  Perth,  in 
1610.  Between  these  two  periods  the  Earldom  must  have  been 
created.  It  has  been  shown  that  the  most  diligent  searches  have 
been  made,  as  well  in  private  repositories  as  in  the  Privy  Seal  and 
other  public  record  offices  in  England,  as  well  as  in  Scotland,  for  a 
patent  or  charter  of  creation,  but  none  having  been  found,  a  copy  of 
a  Privy  Seal  letter,  authorising  the  creation  of  three  Lords,  James, 
Lord  Drummond,  being  one  of  them,  has  been  received  in  evidence. 
That  letter  does  not  indicate  the  destination  of  the  dignities ;  the 
same  words  are  used  in  relation  to  all  the  three.  Only  one  of 
the  patents,  passed  in  conformity  to  that  letter,  has  been  found 
recorded ;  it  is  that  of  the  Earldom  of  Dumfermline,  and  it  expresses 
the  limitations  to  be  to  the  grantee's  heirs  male.  It  has  been  also 
proved  by  evidence,  that  the  Earl  of  Home,  another  of  the  three  so 
created,  and  whose  patent  has  not  been  found,  sat  in  Parliament 
in  and  previous  to  the  year  1612.  Now,  it  is  submitted  that  it  is 
a  clear  induction  of  law  from  the  evidence,  that  the  patent  of  the 
Earldom  of  Perth  was  in  the  same  terms  as  the  patents  of  the 
Earls  of  Home  and  Dumfermline,  all  proceeding  on  the  authority 
of  the  said  letter.  But  the  case  does  not  rest  upon  induction  or 
presumption  of  law,  clear  and  cogent  as  that  would  be,  because  it 
is  proved  by  inquisitions  and  other  records,  that  after  the  death  of 
the  first  Earl  in  1611,  leaving  only  a  daughter,  his  next  brother, 
John,  sat  in  Parliament  as  Earl  of  Perth  in  1612.  His  succession, 
[  •882  ]  therefore,  to  the  *dignity,  in  exclusion  of  the  daughter,  clearly  and 
incontrovertibly  establishes  that  the  limitations  were  to  the  heirs 
male  general  of  the  grantee.  The  usual  limitations  of  titles  at  that 
period  were,  either  to  the  heirs  male  of  the  body,  or  "  heirs  male  *' 
simply,  as  in  the  Dumfermline  patent, — sometimes  followed  by  the 
word  ''  whomsoever."  All  the  Peerages  created  in  the  reigns  of 
King  James  the  First  (the  Sixth  of  Scotland)  and  Charles  the  Firsts 
are  stated  in  an  Appendix  to  the  printed  case  of  one  of  the  claimants 
to  the  Roxburgh  titles.  Of  thirty-six  dignities  created  by  King 
James,  four  were  limited  to  the  heirs  male  of  the  bodies  of  the 
grantees;  four,  to  the  heirs  male  of  the  bodies  of  the  grantees, 
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whom  failing,  to  the  heirs  male  whomsoever  of  the  grantees ;  two,        tm 

to  the  heirs  whomsoever  of  the  grantees;  and  twenty-six,  to  the  ^^pkrth.^' 

heirs  male  of  the  grantees.    Of  sixty-seven  dignities  created  by 

King  Charles,  thirteen  were  limited  to  the  heirs  male  of  the  bodies 

of  the  grantees ;  four,  to  the  heirs  male  of  the  bodies  of  the  grantees, 

whom  failing,  to  their  heirs  male  whomsoever ;  two,  to  the  heirs 

whomsoever  of  the  grantees ;  two,  with  peculiar  limitations ;  and 

the  remaining  forty-six,  to  the  heirs  male  of  the  grantees.    It  must 

therefore  be  presumed  from  the  general  usage,  and  from  the  evidence 

before  detailed,  in  the  absence  of  any  evidence  to  the  contrary,  that 

the  Earldom  of  Perth  was  limited  to  the  heirs  male  whomsoever, 

or  general,  of  the  grantee.    The  evidence  proves  that  the  title  has 

devolved,  and  has  been  enjoyed,  in  accordance  with  that  limitation ; 

and  enjoyment  is,  in  the  absence  of  the  patent,  the  best  evidence  of 

the  limitations.     He  trusted,  therefore,  that  the  proof  of  the  creation 

and  destination  of  the  dignity  were  as  satisfactory  to  the  Committee 

as  the  proofs  of  the  claimant's  pedigree  must  have  been. 

The  next  and  principal  question  relates  to  the  effect  of  the  I  ^^^  ] 
attainders  and  forfeiture.  There  were  two  attainders;  first,  of 
James,  Lord  Drummond,  in  1715,  in  his  father's  life-time;  the 
second,  of  his  second  son,  John,  Duke  of  Perth,  in  1746.  The 
second  may  be  easily  disposed  of,  because  if  the  first  attainder 
operated  a  total  forfeiture  of  the  title,  the  second  was  ineffectual  in 
any  sense,  there  being  no  dignity  left  for  John  to  inherit ;  and, 
secondly,  if  the  attainder  of  James  operated  a  forfeiture  of  the  title 
only  for  his  life,  the  attainder  of  John  could  not  have  a  greater 
effect,  and  must  have  been  inoperative  beyond  his  death  in  1747 ; 
BO  that  in  no  way  can  the  latter  attainder  stand  in  the  way  of  the 
present  claimant. 

The  forfeiture,  which  was  pronounced  in  1695  against  John,  Earl 
of  Melfort,  the  direct  ancestor  of  the  claimant,  was  not  a  statutory 
attainder,  but  a  decree  of  the  Parliament  of  Scotland  at  the  suit  or 
prosecution  of  the  Lord  Advocate;  and  there  was  contained  in  it  a 
proviso  that  it  should  not  affect  or  taint  the  blood  of  his  children 
by  Sophia  of  Lundin,  his  first  wife.  Admitting  that  it  was  a  valid 
decree  against  the  Earl  of  Melfort,  it  could  not  work  a  forfeiture  of 
the  Earldom  of  Perth,  inasmuch  as  John,  Earl  of  Melfort,  had  then 
no  estate  in  it ;  be  had  only  a  possibility ;  it  might  or  might  not 
devolve  on  him ;  in  fact,  it  never  did  devolve  on  him,  for  he  died  in 
1714,  and  the  Earldom  of  Perth  was  at  the  time  enjoyed  by  his  elder 
brother,  who  survived  him  above  two  years.    A  mere  possibility 
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The         of  succession,  a  right  which  may  or  may  not  vest,  is  not  forfeitable. 
^^Pebth.^*^    That  was  distinctly  decided  by  this  House  upon  the  recommen- 
dation of  the  learned  Judges  in  I'he  Camoys  Peerage  (i).    Earlier 

[  *884  J  decisions  by  *the  House  supply  ample  authorities  that  this 
forfeiture  against  the  Earl  of  Melfort  would  not  work  a  forfeiture  of 
his  succession  to  the  Earldom  of  Perth.  Such  was  the  case  of 
The  Earl  of  Cambridge,  who,  in  the  reign  of  Henry  V.  (1402),  was 
declared  by  Act  of  Parliament  to  have  forfeited  that  dignity,  and 
was  attainted  of  high  treason  and  executed.  He  left  a  son,  then  an 
infant,  who  afterwards  on  the  death  of  his  father's  elder  brother, 
the  Duke  of  York  (at  Agincourt,  in  1415),  was  found  to  be  his  heir, 
and  succeeded  to  that  title,  notwithstanding  the  attainder  of  his 
father,  and  was  summoned  to  and  sat  in  this  House  as  Duke  of 
York  in  the  eleventh  year  of  the  reign  of  Henry  VI.  (2).  The 
House  came  to  a  similar  decision  in  the  case  of  The  Duke  of  Athol 
in  1764.  He  was  the  son  and  heir  of  Lord  George  Murray,  the 
Commander-in-Chief  of  Prince  Charles  Edward's  army  in  the  insur- 
rection of  1745,  and  was  attainted  in  1746,  and  died  in  France  in 
1760.  His  elder  brother,  James,  Duke  of  Athol,  survived  him,  and 
died  without  issue  in  1764.  George,  the  son  of  the  attainted  Lord 
George,  claimed  the  Dukedom,  and  the  House  resolved  that  he  was 
entitled  to  it,  and  he  was  accordingly  admitted  (s) ;  and  the  Dukedom 
has  been  ever  since  held  by  his  successors  under  that  decision, 
which  proceeded  on  the  ground  that  the  claimant  could  make  his 
pedigree  through  his  attainted  father,  and  that  his  attainder  did  not 
affect  a  dignity  which  had  not  vested  and  might  never  have  vested 
in  him.  The  same  question  arose  in  1818,  in  the  case  of  Viscount 
StrathaUan,  and  the  House  came  to  the  same  conclusion  (4).     There 

[  •885  ]  are,  *therefore,  three  judicial  recognitions  by  this  House,  at  different 
periods,  upon  the  same  state  of  facts,  to  establish  this  conclusion, 
that  the  effect  of  the  forfeiture  of  John,  Earl  of  Melfort,  did  not 
forfeit  the  right  of  his  descendant  to  the  Earldom  of  Perth. 

There  remained  yet  another  question,  the  only  one  which  appeared 
to  present  any  difficulty,  and  that  was  the  effect  of  the  attainder 
of  James,  Lord  Drummond,  in  1715.  The  same  question  arose  in 
the  first  Airlie  and  in  The  Lovat  Peerages,  and  was  argued  at  this 
Bar  by  some  of  the  ablest  advocates  that  ever  addressed  the  House ; 
but  no  decision  was  given  in  either  of  those  cases,  the  Legislature 

(1)  49  R.  E.  195,  235,  245,  6  01.  &      8,  9,  &  11  Hen.  VI. 
Fin.  789, 827,  846,  860.  (3)  3  Cruise,  183. 

(2)  See  the  Parliamentary  Bolls  of         (4)  Lords*  Jour,  for  1813. 
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having,  upon  the  petition  of  the  claimant  and  recommendation        Tub 
from  the  Crown,  passed  an  Act  reversing  the  attainder  in  The  Airlie       pbrth. 
case,  and  the  claimant  in  The  Lovat  case  having  been  created  a  Peer 
of  the  United  Kingdom. 

Titles  of  peerage  in  Scotland,  as  in  England,  were  in  ancient 
times  unquestionably  territorial ;  and  after  they  ceased  to  be  terri- 
torial, the  rights  of  succession  to  them  were  still  regulated  by  the 
rules  of  real  property.  A  dignity,  when  it  became  separated  from 
the  property,  was  considered  in  Scotland  as  well  as  in  England  to 
be  a  strict  entail,  or  in  Scotland  "  tailzie."  In  Scotland,  before 
the  Union,  a  Peer  might,  with  consent  of  the  Crown,  surrender  his 
Peerage,  and  the  Crown  might  re-grant  it  to  him  and  to  a  different 
series  of  heirs  (i) ;  but  without  the  Crown's  consent,  the  Peer  had 
no  power  to  surrender  or  otherwise  dispose  of  his  dignity,  or  alter 
the  succession.  The  King  was  always,  as  the  fountain  of  honour, 
the  sole  maker  of  Peers.  But  Peers  of  Scotland,  since  the  Union 
with  England,  cannot  surrender  their  dignities,  nor  can  the  Crown 
accept  them,  *or  make  new  grants  of  them ;  but  every  dignity  must  [  •886  ] 
descend  according  to  the  destination  prescribed  to  it  at  its  creation, 
being  as  strictly  tailzied  and  as  incapable  of  being  diverted  by  the 
possessor  as  an  estate  in  lands,  guarded  by  all  the  necessary  clauses, 
and  duly  recorded  under  the  Act  of  1685. 

The  question  here  partly  depends  on  the  construction  of  the  Act, 
7  Anne,  c.  21,  in  connection  with  the  laws  of  Scotland.  The  Act 
declares  certain  crimes  to  be  high  treason  in  Scotland,  and  that  the 
person  guilty  of  such  treason  shall  forfeit  as  in  England ;  but  it 
does  not  alter  or  touch  the  Scotch  estate  of  the  party.  There  is 
not  much  resemblance  between  an  estate  tail  in  England  and  a 
Scotch  tailzie.  In  England  several  estates,  including  an  estate 
tail,  may  be  carved  out  of  the  fee  simple ;  in  Scotland,  every  person 
in  possession  under  a  tailzie  has  the  whole  fee  vested  in  him  ;  it  is 
a  succession  of  fees  to  be  taken  by  different  substitutes,  as  they 
are  called,  one  by  one,  to  the  succession.  The  fee  exists  whole  and 
entire,  and  absolute  in  each  taker  of  the  estate,  in  intendment  of 
law ;  although  his  power  over  it  may  be  restricted  by  proper  clauses, 
there  is  no  estate  in  any  of  the  series  except  the  person  in  posses- 
sion ;  there  is  a  mere  possibility  that  each  person  in  the  series  may 
come  to  the  succession,  but  that  is  all ;  there  is  no  remainder,  no 
reversion.  If  the  destination  of  a  Scotch  estate,  besides  mention- 
ing the  series  of  substitute's,  directs  that,  upon  the  failure  of  the 
(1)  Vide  The  Crawford  and  Lindsay  Peerages,  ante,  p.  269, 
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Thb  Bubsti tales,  the  estate  shall  return  to  the  grantor  and  his  heirs, 
feath.  these  do  not  take  anything  of  the  nature  of  an  English  reversion 
— they  are  like  the  others,  mere  substitutes,  and  nothing  more. 
The  state  of  the  law  of  Scotland  in  respect  to  forfeitures,  prior 
[  •887  ]  to  the  statute  of  7  Anne,  c.  21,  was  this :  By  the  Act  of  *1685, 
tailzies,  fenced  with  the  necessary  clauses  and  duly  recorded,  were 
declared  to  be  perpetual.  Supposing  that  Act  to  remain  unrepealed, 
destinations  made  in  pursuance  of  it  must  remain  unbroken.  By 
the  Act  of  1690  it  was  provided  that  no  heir  of  entail  should  be 
affected  by  the  forfeiture  of  his  predecessors,  except  in  so  far  as 
the  attainted  persons  had  power,  under  the  entail,  to  contract 
debts  and  encumber  the  estate,  if  the  entail  were  recorded  under  the 
Act  of  1685.  In  that  state  of  the  law  of  Scotland,  the  Act  of  Anne 
was  passed,  assimilating  the  treason  laws  of  England  and  Scotland, 
by  applying  to  Scotland  the  law  of  treason  as  it  existed  in  England. 
The  Act  became  immediately  applicable  to  Scotch  simple  destina- 
tions, or  entails  that  were  not  protected  with  all  the  necessary 
clauses,  and  recorded  in  conformity  with  the  provisions  of  the  Act 
of  1690 ;  but  where  the  Act  was  complied  with,  and  clauses  irritant 
and  resolutive  were  annexed  to  the  entails  to  prevent  alienation, 
the  party  forfeiting,  forfeited  only  for  his  life ;  and  so  the  Court  of 
Session  decided  in  numerous  cases  which  came  before  it  after  the 
rebellion  of  1715.  Although  those  decisions  were  considered  extra- 
judicial, by  reason  of  the  power  over  the  then  forfeited  estates  being, 
by  the  Act  of  1  Geo.  I.  c.  50,  placed  in  certain  Commissioners,  still 
they  showed  the  opinion  of  the  Court,  of  what  the  law  was  regard- 
ing those  tailzied  estates.  The  question  was  again  brought  before 
the  Court  of  Session  after  the  attainders  for  the  rebellion  of 
1745-6,  and  that  Court  adhered  to  the  decisions  of  its  prede- 
cessors, holding  that  such  estates  were  forfeited  only  for  the  lives 
of  the  parties  in  possession.  The  principle  of  the  decisions  would 
[  *8S8  ]  appear  to  be  that  *the  interest  of  each  substitute  named  in  the 
deed  flowed  from  the  maker,  and,  therefore,  could  not  be  impaired 
or  affected  by  the  acts  of  the  predecessors  of  any  substitute,  his 
interest  being  distinct  and  independent.  One  of  the  cases  so 
decided  by  the  Court  of  Session,  that  of  OordoUy  of  Park,  was 
brought  under  review  of  this  House  (i).  The  tailzie,  which  is  not 
correctly  stated  in  the  report,  was  in  effect  this ;  to  Sir  Jameo 
Gordon,  whom  failing,  to  Sir  William  and  the  heirs  male  of  his 
body,  whom  failing,  to  the  heirs  male  of  the  body  of  Sir  James. 
(1)  Foster's  Cr.  Oases,  95. 
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Sir  William  was  one  of  those  who  were  attainted  in  1746  (by  the  Thb 
Act  19  Geo.  II.  c.  82).  The  Court  of  Session  found,  upon  the  ^pbbth.^^ 
claim  of  his  brother,  who  was  not  named  in  the  tailzie,  **  that  Sir 
William  Gordon,  is  by  the  entail  disabled  from  alienating  or 
incumbering  the  estate,  or  altering  the  course  of  succession  in 
prejudice  of  the  claimant  and  other  heirs  of  tailzie,  or  from 
impairing  their  title  to  the  estate  after  his  death,  and  that  there- 
fore the  said  estate  is,  by  Sir  William's  attainder,  forfeited  to 
the  Crown  only  during  his  life,  and  that  after  his  decease  John 
Gordon,  the  claimant,  hath  right  to  the  same "  (i).  On  the 
appeal  against  that  judgment  this  House  called  in,  and  put 
questions  to,  the  Judges,  whose  answer  was,  in  substance,  '*  that 
the  estate  and  interest  in  the  said  Barony  and  lands,  forfeited  by 
the  said  attainder,  was  not  only  during  the  life  of  Sir  W.  Gordon, 
but  so  long  as  there  should  be  any  heir  male  of  his  body ;  and  also 
the  reversionary  interest  in  the  fee  thereof,  limited  by  the  said 
settlement  to  the  heirs  and  assigns  whatsoever  of  the  said  Sir  J. 
Gordon,  on  failure  of  the  heirs  male  of  his  body,  and  the  deter- 
mination of  the  several  estates  by  the  said  other  substitutions, — 
supposing  that,  *by  the  law  of  Scotland,  such  reversionary  interest  [  'SSQ  ] 
was  in  Sir  William  Gordon  at  the  time  of  his  attainder."  The 
House,  adopting  that  opinion  of  the  Judges,  reversed  the  first 
part  of  the  interlocutor  of  the  Court  of  Session,  and,  after  afSirm- 
^ng  another  part  of  it,  further  declared  (2),  that  Sir  Wm.  Gordon 
(the  person  attainted)  being,  under  the  settlement  made  by  his 
father  Sir  J.  Gordon,  dated  19th  of  October,  1718,  seised  of  an 
estate  tailzie  in  the  Barony  and  estate  of  Park,  notwithstanding  that 
such  tailzie  was  affected  with  prohibitive,  irritant  and  resolutive 
clauses,  the  said  barony  and  estate  did,  by  virtue  of  the  statute  of 
7  Anne,  c.  21,  become  forfeited  to  the  Crown  by  the  said  Sir  W.  G.'s 
attainder,  during  his  life  and  the  continuance  of  such  issue  male  of 
his  body  as  would  have  been  inheritable  to  the  said  estate,  in  case  he 
had  not  been  attainted ;  and  also  for  such  estate  and  interest  as  was 
vested  in,  or  might  have  been  claimed  by  the  said  Sir  W.  G.  by  virtue 
of  the  last  limitation  in  the  said  settlement  to  the  heirs  and  assigns 
whomsoever  of  the  said  Sir  James  Gordon,  after  all  the  substitu- 
tions therein  contained  shall  be  expired  or  determined ;  and  that  by 
virtue  of  the  substitution  to  the  heirs  male  of  the  said  Sir  James 
Gordon's  body  of  his  then  marriage,  the  respondent  John  Gordon 
hath  right  to  succeed  to  the  said  Barony  and  estate  after  the 
(1)  Foster's  Cr  Gases,  100.  (2)  Foster's  Or.  Oases,  103. 
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Thb         death  of  the  said  Sir  W.  Gordon,  and  failure  of  subh  issue  male  of 
Perth.      ^^^  hodj  as  aforesaid,   according  to  the  limitations  of  the  said 
settlement.'* 

That  solemn  decision  of  the  House,  in  substance  and  effect,  was, 
that  as  far  as  the  interest  of  the  substitutes  in  the  settlement  was 
concerned,  no  interest  was  forfeited  by  the  attainder  beyond  that  of 
the  attainted  party  and  his  issue,  the  collateral  heirs  of  entail  being 
[  •890  ]  *left  untouched.  Lord  Hakdwickb,  then  Lord  Chancellor,  in  a 
letter  which  has  been  preserved  (i),  refers  to  the  difficulties  he  had 
in  framing  the  questions  for  the  Judges,  so  as  to  confine  them  to 
the  main  point  '*  arising  upon  the  construction  of  the  Act  7  Anne ;  " 
and  says,  "  All  the  Lords  concurred  that,  by  the  law  of  Scotland, 
an  estate-tailzie  with  prohibitive,  irritant  and  resolutive  clauses,  is 
an  estate  of  inheritance,  and  that,  by  the  same  law,  no  estate  or 
interest  in  the  lands  was  vested  in  Sir  William  Gordon  by  virtue  of 
the  limitation  in  the  settlement  to  the  heirs  male  of  the  body  of 
Sir  James  Gordon,  though  that  would  have  been  clearly  otherwise 
by  the  rules  of  the  law  of  England." 

(After  reading  and  commenting  on  several  passages  in  the  letter, 
and  applying  them  in  support  of  his  contention  in  the  present  case, 
Mr.  Fleming  referred  for  the  same  purpose,  to  the  opinions  of  Lord 
Bankton(2),  and  of  Erskine  in  his  Institutes  (s),  and  then  to 
Mercer's  case  (4), — first  correcting  what  he  alleged  to  be  evidently 
errors  in  Justice  Forster's  note  of  it — and  submitted  that  the 
present  case,  though  not  relating  to  lands,  but  to  a  title  of  honour, 
fell  within  the  principle  of  the  decision  of  the  case  of  Oordon,  oj 
Park,  and  ought  to  be  governed  by  it.  But,  should  their  Lordships 
be  disposed  to  differ  from  him  in  respect  to  that  case,  he  still 
trusted  that,  having  regard  to  the  limitation  of  the  Perth  Peerage 
to  the  heirs  male  general,  their  Lordships  would  come  to  the  con- 
clusion that,  according  to  the  law  of  England,  that  dignity  was  not 
forfeited  by  the  attainder  of  Lord  Drummond.) 
[  891  ]  It  becomes  necessary  to  direct  their  Lordships'  attention  to  the 

distinction  between  estates  in  land  and  an  estate  in  a  Peerage.  All 
estates  in  land,  however  numerous  and  distinct,  are  carved  out  of, 
and  constitute  only  one  fee-simple.  If  any  of  these  separate 
estates  depend  on  a  contingency  which  does  not  occur  before  or  at 
the  termination  of  the  prior  estate,  the  contingent  estate  fails,  as 

(1)  Lord     Karnes'      Elucidations,         (3)  Bk.  4,  tit.  4,  s.  27. 

p.  381.  (4)  Foster's  Or.  Cases,  and  Elchie's 

(2)  2  Bank.  268.  Rep.  No.  47  ;  voce  •*  Tailzie." 


VOL.  Lxxxi.]     1848.     H.  L.     2  H,  L.  C.  891—892.  465 

there  mast  be  always  a  tenant  of  the  freehold,  which  is  assumed  to  thb 
have  always  existed.  A  dignity  is  quite  the  reverse ;  it  is  called  ^piaTH.^' 
into  existence  by  the  Crown,  and  exists  only  by  and  according  to 
the  terms  of  the  instrument  by  which  the  Crown  has  created  it. 
The  possessor  has  no  control  over  it ;  he  cannot  divest  himself  of 
it,  or  alter  its  destination  in  prejudice  of  the  rights  of  the  proper 
successor ;  and  where  the  line  called  to  take  it  fails,  there  is  an 
end  of  it ;  for  it  cannot  revert  to  the  Crown,  because  the  Crown  is 
incapable  of  holding  a  Peerage,  as  the  House  decided  in  Lord 
Oranmore'a  claim  (i) ;  so  that  there  can  be  no  reversion  in  a  dignity, 
neither  can  there  be  a  remainder, — it  is  impartible  and  indivisible. 
If  one  of  several  co-heirs  to  a  Peerage  that  has  been  in  abeyance 
be  summoned  to  this  House,  the  whole  dignity  is  in  that  co-heir 
as  fully  as  any  of  his  predecessors  held  it  before  the  abeyance ;  and 
that  forms  another  distinction  between  lands  and  dignities,  that 
there  cannot  be  an  abeyance  of  the  freehold  in  lands,  whereas  a 
dignity  may  be  in  abeyance  or  dormant  for  centuries  (2).  All  the 
co-heirs  would  succeed  to  lands  as  joint  tenants  or  coparceners,  or 
they  might,  upon  partition,  take  them  in  severalty.  To  these 
numerous  distinctions  between  estates  in  lands  and  in  a  ^dignity  [  *892  ] 
may  be  added  this,  that  a  grant  of  lands  to  a  man  and  his  heirs 
male,  whether  made  by  the  Crown  or  by  a  subject,  is  void  ;  but  a 
dignity  may  be  so  granted,  as  in  The  Devon  Peerage  (a).  From 
these  distinctions  it  may  be  seen  that  the  principles  of  the  law  of 
estates  in  land  are  not  applicable  always  to  dignities.  Anterior  to 
the  Statute  De  Donis,  a  person  having  a  conditional  fee  in  lands 
could  not  forfeit  or  alienate  them  before  the  condition  was  per- 
formed. Since  the  passing  of  that  statute  to  the  time  of  the 
passing  of  the  26  Hen.  YIII.  c.  18,  it  was  a  rule  of  law  that  a 
tenant  in  tail  could  not  forfeit  his  estate  to  the  prejudice  of  the 
next  person  entitled  under  the  entail.  A  tenant  in  tail,  in  respect 
to  the  Act  of  Hen.  Yin.,  held  the  entire  estate  qwoad  the  Crown 
and  strangers.  He  represented  every  heir  of  the  entail,  and  any 
acts  done  lawfully  against  him,  in  reference  to  the  estate,  bound 
the  heir,  who  had  no  estate  or  interest  distinct  or  separate  from 
that  of  the  tenant  in  tail  in  possession.  It  was  on  that  principle 
that  a  forfeiture  by  the  tenant  in  tail,  under  the  Act  of  Hen.  YIII., 
was  held  to  work  an  absolute  forfeiture.    It  may  be  assumed  that, 

(1)  Vide  infra,  p.  478.  (3)  2   Dow   &  CI.    200 ;    5  Bligh, 

(2)  Vide  Camoijs'  Peerage,  49  E.  B.      N.  8.  220. 
195  (6  01.  &  Fin.  789). 
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The  prior  to  the  26  Hen.  YIII.,  dignities  were  not  by  the  common  law 
^fbrth.^'  forfeitable  on  attainder,  because  the  forfeiture  of  titles  of  honour 
appears  to  have  been  effected  generally  by  Acts  of  Parliament, 
which  recited  the  treason  and  conviction  of  the  party,  and  by 
express  words  forfeited  the  dignities.  The  Act  of  Hen.  VIII.  had 
not  for  its  object  to  forfeit  or  affect  dignities  ;  the  scope  and  intent 
of  it  was  to  make  estates  tail  in  land  forfeitable  upon  conviction  of 
high  treason.    It  enacted  that  an  attainder  for  high  treason  should 

[  *893  ]  forfeit  *the  estate  and  inheritance  vested  in  the  traitor ;  but  unless 
the  whole  estate  tail  be  vested  in  him,  the  attainder  could  not 
extend  beyond  his  own  interest.  If  a  Barony,  created  by  writ  of 
summons  and  sitting,  fell  into  abeyance,  and  there  were  several 
coheirs,  the  whole  dignity  was  in  all  of  them,  and  they  all  made 
but  one  heir,  until  one  of  them  was  called  up  by  the  Grown ;  but  if, 
before  that,  one  of  them  were  attainted,  the  dignity  was  said  by 
Lord  Chief  Justice  Eybe  in  The  Beaumont  case  (i)  to  be  forfeited  as 
to  all;  but  this  House  has  recently,  in  The  Camoya  and  Braye 
Peerages,  and  in  The  Beaumont  also,  decided  m  accordance  with 
the  opinions  of  the  Judges  then  taken  (2),  that  the  attainder  of  one 
coheir  did  not  prejudice  the  others,  and  did  in  no  way  affect  the 
Barony,  and  under  that  decision  two  Peers  (Lords  Camots  and 
Beaumont)  have  taken  their  places  in  this  House.  But  analogous 
decisions,  still  more  in  point  as  to  the  present  case,  were  pro- 
nounced by  the  House  in  the  cases  of  The  Earl  of  Northumberland  (s). 
The  Duke  of  Somerset  (4),  and  Lord  Bolingbroke  (6),  whose  interests 
severally  were  held  to  have  been  preserved  under  the  words  of  the 
saving  clause  of  the  26  Hen.  YIII.  c.  18. 

The  title  of  Lord  Bolingbroke  was  granted  in  1712,  by  patent,  to 
Henry  St.  John  and  the  heirs  male  of  his  body,  whom  failing,  to 
the  heirs  male  of  the  body  of  his  father,  Sir  John  St.  John.  Lord 
Bolingbroke  was  attainted  in  1715,  and  died  without  issue  in  1761. 
If  the  forfeiture  of  dignities  were  identical  with  forfeitures  of 
estates  and  inheritance  in  lands,  there  is  no  doubt  that  the 
attainder  of  Lord  Bolingbroke  would  have  forfeited  and  annihilated 

[  •894  ]  *the  whole  of  that  dignity.  Had  he  the  same  estate  tail  in  lands, 
as  he  had  in  the  Viscounty,  vested  in  him,  the  whole  estate  would 

(1)  Cruise  on  Dignities  (2nd  ed.)  214,  122,  3  Cru.  Dig.  tit.  Dignities  (4tli 
224,  3  Cru.  Dig.  tit.  Dignities  (4th  Ed.)      ed.)  157. 

202—210.    [The  original  notes  appear  (4)  Collins'  Peerage. 

to  confuse  these  two  works.]  (5)  Cruise    on    Dignities  (2nd  ed.) 

(2)  49E.  R195(6C1.  &rin.846).  122,  138,   3  Cru.   Dig.  tit  Dignities 

(3)  Cruise    on    Dignities  (2nd  ed.)  (4th  ed.)  167,  163. 
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be  forfeited,  the  whole  estate  being  in  him,  because  he  might,  by        The 

•...«*        .1       -Ti  -I./*        X  .  i^  Eabldom  of 

recovery,  give  himself  the  fee  simple.    It  was  different  in  respect       fbrth. 

to  the  dignity ;  that  had  not  gone  from  the  collateral  heir,  because 
he  might,  independently  of  the  attainted  party,  make  his  title  as 
heir  of  the  body  of  Sir  John  St.  John.  Accordingly,  on  the  death 
of  the  attainted  Lord  in  1751,  his  grand-nephew  the  great-grandson 
of  his  father.  Sir  John  St.  John,  claimed  and  took  his  seat  in  this 
House,  his  interest  under  the  patent  of  creation  having  been  pro- 
tected by  the  saving  clause  in  the  26  Hen.  VIII.  The  House, 
in  that  case,  therefore,  decided  that  that  which,  as  an  estate  tail  in 
lands,  would  be  forfeited  upon  the  attainder  for  high  treason  of  the 
person  in  possession,  was  saved  in  a  dignity  to  the  collateral  heir. 
That  case  could  not  be  distinguished  in  substance  from  the  case 
before  their  Lordships  ;  and  as  they  were  bound  in  adjudicating  on 
the  effect  of  high  treason,  to  proceed  according  to  precedent,  their 
decision  should  be  governed  by  the  cases,  especially  the  last,  to 
which  he  had  referred.  There  was  another  case,  The  Earldom  of 
Oxford  (i),  which  was  much  commented  on  in  The  Devon  case. 
It  was  clearly  held  by  Ch.  J.  Crewe  and  Justice  Dodebidoe,  whose 
opinions  were  communicated  to  the  House,  that  if  a  dignity  had 
been  validly  granted  to  a  man  and  his  heirs  male,  the  attainder  of 
a  person  in  possession  under  that  limitation  would  not  work  an 
absolute  forfeiture  of  the  dignity.  In  the  present  case,  in  which 
the  dignity  was  limited  to  James,  the  first  Earl  of  Perth,  and  his  heirs 
male, — which  is  *not  an  estate  tail, — what  prevents  the  claimant,  [  'sss  ] 
the  collateral  heir,  from  making  himself  the  male  heir  of  that 
Earl,  as  he  is  proved  to  be,  without  deriving  through  the  attainted 
Lord  James  ?  Had  not  the  then  collateral  heir  a  right  to  say  to 
the  fourth  Earl,  "  You  and  your  issue  male  are  entitled  under  the 
patent  to  be  Earls  of  Perth,  for  your  respective  lives,  but  on  failure 
of  your  male  issue,  we  are  entitled  independently  of  you,  deriving 
our  title  from  the  terms  of  the  patent  ?  "  If  that  existed,  it  has 
been  protected  by  the  saving  clause  in  the  Act  of  26  Hen.  VIII.  c.  18. 

The  Lord  Advocate  asked  if  the  learned  counsel  had  any 
observation  to  make  on  The  Airlie  and  Lovat  cases  ? 

Mr.  Fleming  replied  that  he  had  nothing  to  say  on  those  cases. 

Lord  Lymdhurst: 
Tou  have  cited  numerous  cases.     Some  new  cases  may  be  cited 
(1)  Collms*  Baronies  by  Writ,  p.  173. 
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The  in  the  Lord  Advocate's  argument,  and  then,  by  the  indulgence  of 
Pbbth.  the  Committee  you  may  possibly  be  allowed  to  observe  on  the  cases 
which  may  be  cited  for  the  first  time.  But  if  the  other  side  now 
suggest  that  there  are  other  cases,  which  they  mean  to  cite,  it 
would  be  convenient  that  you  should  now  make  such  observations 
as  occur  to  you  on  them. 

The  Lord  Advocate  : 

My  learned  friend  is  aware  of  the  cases  of  Airlie  and  Lovat,  and 
that  I  shall  observe  upon  them,  not  in  an  adverse  spirit  to  the 
present  claim,  but  in  my  duty  as  assistant  to  the  Committee. 

Mr.  Fleming  : 

The  questions  involved  in  both  those  cases  were  the  ques- 
tions upon  the  distinction  between  Scotch  and  English  law,  in 
relation  to  estates  tail  and  tailzie,  upon  which  I  have  addressed 
my  observations  to  your  Lordships.  The  case  of  Airlie  was  not 
[  *896  ]  argued  before  the  House  in  reference  to  that  distinction,  *but 
on  another  point,  viz.,  that  the  attainder  took  place  before  the 
party  succeeded  to  the  dignity.  The  House  afterwards  allowed 
printed  cases  to  be  laid  on  the  table,  in  which  that  question  was 
very  elaborately  argued  by  Mr.  Cranstoun  (Lord  Corehouse),  but  it 
became  unnecessary  to  bring  the  case  again  before  the  Committee, 
in  consequence  of  the  recommendation  of  the  King  (George  IY.)i 
to  have  an  Act  of  Parliament  introduced  to  reverse  the  attainders 
of  Lord  Airlie,  and  other  Scotch  noblemen.  That  Act  blotted  out 
the  only  question  that  arose  on  the  attainder,  so  that  no  decision 
was  pronounced  on  it  by  the  House. 

The  case  of  The  Lovat  Peerage  was  argued  with  great  ability  at 
the  Bar,  but  before  any  decision  was  come  to,  the  claimant  was 
raised  to  a  British  Peerage  by  the  same  title.  There  is  not  to  be 
found  in  the  proceedings  on  that,  or  The  Airlie  Claim,  any  intima- 
tion by  the  House,  or  the  Lords  of  the  Committee,  against  the 
claims.  The  Lord  Chanobllor  at  that  time  did  state  the  grounds,  as 
well  against  as  in  favour  of  the  claim  in  The  Lovat  case,  and  recom- 
mended to  the  Committee  to  adjourn  the  further  consideration  of  it 
to  the  then  next  session,  and  there  the  matter  has  ever  since  rested. 
Neither  of  those  cases  can  be  properly  urged  as  an  authority  against 
the  present  claim  ;  and  I  do  trust  that  it  will  be  the  opinion  of  your 
Lordships  that  the  noble  claimant  is  entitled  to  a  recommendation 
to  her  Majesty  to  restore  him  to  the  place  of  his  ancestors. 
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The  Lard  Advocate  said  he  was  happy  to  have  it  in  his  power  thk 
to  dispense  with  observations  on  the  claimant's  pedigree,  because,  pbbth. 
from  the  attention  which  he  paid  to  the  evidence  on  that  head,  he 
was  satisfied  that  the  pedigree  was  established.  The  only  point  in 
the  evidence  which  appears  to  require  any  comment  was,  *the  [  •sqt  ] 
question  which  arose  on  the  admissibility  and  effect  of  the  letter 
from  the  officer  of  marine  at  Nantes,  mentioning  the  death  of 
James  Drummond,  the  Duke  of  Perth.  That  was  a  point  of  some 
importance,  both  because  there  was  a  want  of  direct  evidence  of 
his  death,  and  because  there  was  before  the  House  a  petition  of 
another  party,  claiming  to  be  descended  from  him.  It  was,  how- 
ever, shown  in  answer  to  the  objection  to  the  reception  of  the 
letter,  that  it  had  an  official  character ;  that  the  Duke  of  Perth, 
whose  death  it  mentioned,  was  in  the  French  service;  and  the 
statement,  thus  shown  to  be  official,  has  been  held  admissible  in 
evidence.  If  the  fact  of  the  death  of  James  depended  alone  on 
that  letter,  he  would  feel  it  to  be  his  duty  to  submit  to  their 
Lordships  that  the  evidence  was  not  satisfactory ;  but  connecting 
the  letter  with  other  documents,  with  the  restoration  of  the  Perth 
estate  under  an  Act  of  Parliament,  and  with  various  claims  made 
under  that  Act  against  the  estate,  and  seeing  that  all  persons  agreed 
in  the  statement  that  James,  Duke  of  Perth,  died  at  sea  in  May,  1746, 
he  felt  satisfied  that  their  Lordships  might  safely  rely  on  the  facts 
as  stated. 

Holding  the  pedigree  to  be  established,  the  first  question  to  be 
considered  was,  how  was  this  Peerage  created,  and  what  was  its 
destination.  And  upon  that  point  also  it  may  be  admitted  that  it 
was  satisfactorily  proved  that  the  destination  of  the  Earldom  of 
Perth  was  to  James  the  first  Earl,  and  to  his  heirs  male  general. 
Proofs  were  given  of  searches  for  the  patent,  not  only  in  the  family 
muniments,  but  also  in  all  the  record  offices  of  Scotland,  in  which 
such  patent,  or  the  registration  of  it,  might  be  found.  The  records 
of  Parliament  showed  the  sittings  therein  of  that  James  *as  Earl  [  *898  ] 
of  Perth,  and  of  his  brother  John  after  James's  death,  to  the 
exclusion  of  his  daughter  and  only  child.  That  succession  must 
be  taken  to  imply  that  the  patent  of  the  honour  had  been  granted 
to  the  first  holder  thereof,  and  to  his  heirs  male ;  because  there 
was  a  taking  by  the  collateral  heir  male,  to  the  exclusion  of  the 
lineal  descendant,  a  female.  The  evidence  on  this  head  was  made 
complete  and  conclusive  by  the  King's  letter,  authorising  the 
creation  of  the  three  Lords  named  to  be  Earls,  and  by  the  production 
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The         of  the  patent  of  the  Earl  of  Dumfermline,  one  of  the  three,  showing 
^^BTH.^'  the  grant  to  be  to  him  and  his  heirs  male  general,  and  not  the  heirs 
male  of  his  body. 

The  next,  and  the  principal  question  in  this  case  and  which  was 
involved  in  the  attainders,  he  approached  with  much  anxiety. 
James,  Lord  Drummond,  eldest  son  of  the  fourth  Earl  of  Perth,  was 
attainted  of  high  treason  in  1715;  his  father,  then  living,  died  in 
1716,  and  he  himself  died  in  1720 ;  the  honours  of  Perth,  therefore, 
descended  upon  a  person  attainted  when  his  turn  came  to  succeed 
to  them.  An  argument  has  been  raised  to  show,  that  there  is  a 
difference  in  the  operation  of  an  attainder  where  an  honour  descends 
on  a  person  already  attainted,  and  where  a  person  is  attainted 
when  he  is  in  possession  of  the  honour.  The  point  is  of  very 
little  moment,  because  the  attainder  operates  equally  in  one  case 
as  the  other.  It  may  be  seen  in  the  opinion  given  to  the  House 
by  the  Judges  in  the  first  Airlie  case,  upon  which  the  House 
acted. 

Prior  to  the  Act  of  7  Anne,  c.  21,  Scotland  had  its  own  treason 
laws,  but  by  that  Act,  passed  "  for  Improving  the  Union  of  the  two 
Kingdoms,"  it  is  declared  that  high  treason,  or  misprision  of 
treason  within  England  shall  be  construed  and  adjudged  and  taken 
L  *899  ]  *to  be  high  treason  or  misprision  of  treason  within  Scotland ;  and 
no  crimes  or  offences  shall  be  high  treason  or  misprision  of  treason 
in  Scotland  but  those  that  are  high  treason,  &c.  in  England. 
There  was  only  one  estate  created  by  the  patent  of  Peerage  in  this 
case :  it  was  a  grant  to  one  person,  and  his  heirs  male  general ; 
there  was  no  remainder  over  to  a  third  person,  as  in  the  case  of 
Lord  Bolingbroke,  and  other  cases  which  have  been  referred  to ;  in 
all  of  which  it  was  admitted  that  the  whole  estate,  which  existed 
in  the  tenant  in  tail  in  possession  of  the  honour,  and  who  was 
attainted,  was  forfeited;  and,  accordingly,  the  persons  who  suc- 
ceeded to  those  dignities  claimed  them  as  remainders.  The  entry 
in  the  Journals  of  the  House  in  Lord  Bolinghroke's  case  was  this : 
**  Frederick,  Viscount  Bolingbroke,  claiming  by  virtue  of  a  special 
limitation  contained  in  a  patent  granted  to  his  uncle  Henry,  late 
Viscount  Bolingbroke,  dated  7th  July,  11  Anne,  was  introduced  in 
his  robes."  That  was  the  case  of  a  particular  estate  or  remainder 
over  in  the  grant  of  his  Peerage.  Henry,  Lord  Bolingbroke,  had 
by  his  attainder  forfeited  all  the  estate  that  was  in  him,  and  the 
heirs  male  of  his  body,  if  he  had  any,  could  not  take  the  Peerage. 
Suppose  he  had  sons,  and  the  eldest  of  them,  and  not  the  father 
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himself,  was  attainted  in  the  father's  life-time,  the  next  brother        the 
could  not,  on  the  father's  death,  take  his  Peerage,  for  that,  by       pekth. 
descending  on  the  attainted  son  was  forfeited,  bat  the  special 
remainder  in  the  Peerage,  limited  over  to  another  party,   still 
existed. 

In  The  Duke  of  AtholTs  case,  the  son,  who  would  succeed,  was 
attainted,  and  died  in  his  father's  life-time ;  the  Peerage,  therefore, 
did  not  descend  on  him,  because  he  died  before  the  honour  passed 
to  him.  That  case,  therefore,  was  not  applicable  to  the  present ; 
but  in  the  *case  of  Airlie  the  question  put  by  the  House  to  the  [  •doo  ] 
Judges  was  precisely  in  point,  being  simply,  whether,  if  a  person 
being  attainted  survives  the  ancestor,  upon  whose  death  the  honour 
would  have  passed  to  him,  that  honour,  to  come  after  his  attainder, 
is  forfeited ;  and  the  Judges  declared  that  it  was,  and  forfeited  to 
the  same  intents  and  purposes  as  if  he  had  held  the  honour  at  the 
time  of  his  attainder.  There  being  in  that  case  as  in  this,  but  one 
estate  limited  to  the  grantee  and  his  heirs  male,  without  special 
limitation  or  remainder  over  to  any  other  party,  the  whole  estate 
was  forfeited,  and  no  interest  left  in  any  person  to  be  protected 
either  by  the  Statute  De  Donis,  or  by  the  words  of  exception  in  the 
statute  of  Henry  YUI.  He  would  not  say  that  there  was  an 
adjudication  in  that  case  of  Airlie^  but  the  argument  in  it 
certainly  was  not  successful,  and  it  was  unnecessary  to  resume 
it  afterwards,  because  the  attainder  was  removed  by  Act  of 
Parliament. 

As  to  The  Lovat  case,  it  was  of  the  greatest  importance  to  the 
claimant  to  establish  his  title  to  one  of  the  oldest  and  most  dis- 
tinguished Baronies  of  Scotland,  and  he  lamented  his  inability  to 
do  so,  although  he  was  by  the  kindness  of  his  Sovereign  called  up 
to  this  House  by  the  same  title.  The  general  impression  certainly 
was  at  the  time  that  his  Lordship  had  little  chance,  in  the  opinion 
of  the  Committee,  of  making  good  his  claim. 

Lord  Brougham  : 

Nothing  to  that  effect  was  stated  by  the  Committee.  I  afterwards, 
speaking  to  the  Lord  Chief  Justice  on  the  point,  stated  to  him  that 
I  thought  it  was  a  question  incumbered  with  considerable  difficulty. 
It  was,  however,  considered  an  open  question. 

Mr.  Fleming  said  he  had  subsequently  been  counsel  for  Lord 
Lovat,  and  neither  Lord  Lovat,  nor  certainly  *himself  ever  enter-      [  •»oi  ] 
tained    the    slightest    suspicion    of    any  adverse  opinion    being 
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Thb         entertained;  it  was  merely  a  matter  of  prudence  with  Lord  Lovat, 
Perth.      whether  his  claim  should  be  pressed  or  not. 

Lord  Lyndhurst  : 

It  was  a  case  of  considerable  doubt,  as  a  second  argument  was 
ordered,  and  Lord  Eldon  was  present,  and  he,  as  I  understood  from 
my  noble  and  learned  friend,  considered  it  a  most  difficult  question. 
Did  he  express  any  opinion  ? 

Mr.  Fleming  : 
It  was  argued  a  second  time  before  Lord  Eldon,  Lord  Wynford, 
and  the  noble  and  learned  Lord  (Lord  Brougham)  in  July,  1881, 
without  any  expression  of  an  adverse  opinion.  The  first  argument 
was  in  June,  1881.  No  opinion  was  expressed  by  Lord  Eldon, 
or  by  any  other  Lord  of  the  Committee,  save  the  noble  Lord  (Lord 
Brougham). 

The  Lord  Advocate  : 

The  cases  of  Airlie,  and  of  Gordon  of  Park,  were  referred  to 
in  both  the  arguments,  and  in  one  of  them,  one  of  their 
Lordships  (Lord  Broughabi)  observed  emphatically,  that  if  a 
case  occurred  in  a  state  of  circumstances  similar  to  those  of 
Gordon  of  Park,  he  would  repeat  the  decision  of  Lord  Hardwickb  ; 
but  he  did  not  consider  that  under  the  circumstances  of  an  attempt 
to  create  a  substitution,  for  the  purpose  of  equalizing  the  law  of 
treason  in  Scotland  and  England,  that  decision  would  as  a 
precedent  be  extended.  That  was  the  substance  of  the  noble  and 
learned  Lord's  observation.  Those,  who  argued  The  Airlie  and 
liovat  cases,  certainly  did  not  succeed  in  convincing  the  Committee 
that  a  single  grant  to  a  man  and  his  heirs  could  be  cut  into  so 
many  possible  limitations  as  might  have  been  to  secure  it  in  the 
same  line  of  descent.  He  was  therefore  entitled  to  say,  that  the 
[  ♦902  J  matter  was  pressed  in  the  argument  as  of  *great  importance  to  the 
claimants,  and  that,  although  no  adverse  opinion  was  expressed, 
there  was  no  favourable  adjudication,  though  judgment  was  asked 
for  with  as  much  zeal  as  a  party  arguing  a  case  could  ask  for 
a  judgment  in  his  favour. 

The  case  of  Gordon  of  Park,  on  which  the  present  claimant 
founds  his  case,  was  this.  Sir  J.  Gordon  had  tailzied  the  estate 
and  Barony  of  Park  to  himself,  and  after  his  death  to  his  eldest  son, 
William  Gordon,  and  the  heirs  male  of  his  body,  whom  failing  to 
the  heirs    male  of    his    (the  entailer's)  own  body.    Here  then 
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were  two  special  limitations,  as  in   The  Bolingbroke  case.     Sir        thb 

William  Gordon  succeeded  on  his  father's  death,  and  was  afterwards     ^perth.^^ 

attainted  for  his  accession  to  the  rebellion  of  1745,  in  consequence 

of  which  the  estate  was  claimed  by  his  brother  Captain  John  Gordon, 

as  the  next  heir  of  entail,  under  the  second  special  limitation. 

The  argument  used  by  the  counsel  for  the  Crown  against  the  claim 

was,  to  the  effect  that,  as  by  the  law  of  Scotland  each  heir  of  entail 

in  possession  is  the  fiar,  or  owner  of  the  whole  conditional  fee, 

he  by  his  attainder  forfeits  the  whole,  as  well  the  interest  of  all 

heirs  substitute  of  entail,  as  his  own.    It  was  assumed  to  be  settled 

law  in  Scotland,  that  when  a  person  is  attainted  of  high  treason,  he 

forfeits  the  whole  estate  which  is  in  him,  and  thereby  disappoints 

the  other  heirs,  although  he  cannot  interfere  with  their  rights  by 

voluntary  alienation.    It  was,  on  the  other  side,  considered  very 

hard  that  by  the  law  of  Scotland  this  consequence,  so  affecting  the 

rights  of  the  other  heirs,  should  be  ascribed  to  the  forfeiture  of  the 

guilty  person,  putting  them  in  a  worse  position  than  heirs  of  entail 

are  by  the  law  of  England,  by  which  the  heir  in  tail  takes  only  a 

temporary  estate,  on  the  termination  *of  which  the  remainder-man,       [  'DOS  ] 

not  affected  by  the  attainder  of  the  previous  tenant,  would  succeed. 

Lord  Hakdwiokb,  anxious  to  assimilate  the  law  of  attainder  of  both 

countries,  and  considering  the  substitution  found  in  the  entail  of  the 

Barony  of  Park  to  be  analogous  to  a  remainder  in  an  English  entail, 

he  therefore  held,  that  the  attainder  of  Sir  W.  Gordon  did  not  forfeit 

more  than   the    estate  given  in  the  first    substitution,   to  him 

and  the  heirs  of  his  body,  and  that  on  the  termination  of  that 

estate,  the  substitution  in  favour  of  his  brother,  the  next  heir  male 

of  their  father's  body,  took  effect,  precisely  the  same  as  would  be  the 

case  in  England  in  favour  of  a  remainder  over.    The  grounds  of 

his  Lordship's  judgment  are  stated  in  his  letter  already  referred 

to  (i).    But  it  is  to  be  observed  that  he  proceeded  upon  an  actual 

substitution,  which  was  of  the  same  nature  as  the  special  remainder 

in  the  case  of  Ijord  Bolingbrokey — ^he  did  not  do  what  has  been 

asked  in  The  Airlie  and  Lovat  cases,  and  in  the  present  claim, — he 

did  not  attempt  to  sever  a  single  estate  in  fee  into  several  independent 

estates,  but  finding  an  actual  substitution  in  the  Gordon  entail, 

he  considered  it  equivalent  to  a  special  remainder  in  an  English 

entail.     The  case  of  Mercer  (2)  is  still  stronger  against,  if  not  fatal 

to,  the  present  claim. 

(1)  Lord      Karnes'      Elucidations,  (2)  Elchie's Decisions, voce*' Tailzie." 

p.  381. 
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The  The  Lord  Advocate,  after  stating  Mercer'*  case,  submitted  to  the 

Perth.      Committee  that  they  could  not  report  in  favour  of  the  claim  then 

before  them,  without  interfering  with  the  broad  recognized  principle 

in  the  administration  of  the  law  of  treason  as  to  attainder  and 

forfeiture  in  this  country  as  well  as  in  Scotland. 

1848.        The  Lord  Chanobllor: 

Aug.  11. 

—  In  this  case  I  will  in  the  first  place,  following  the  course  which 

[  ^^^  ]  has  been  taken  by  my  noble  and  learned  friend  in  the  last  case  (i) 
express  my  opinion  of  the  great  ability  with  which  the  case 
of  the  claimant  has  been  brought  forward  and  advocated  at  your 
Lordships'  Bar.  This  case  has  received  every  consideration  on  my 
part.  I  attended  to  it  during  the  arguments,  and  I  have  since  read 
the  notes  of  the  arguments  on  both  sides,  and  the  result  is  that  I  am 
under  the  necessity  of  stating  to  your  Lordships  that  in  my  opinion 
the  claim  is  not  made  out. 

The  document  creating  this  Peerage  not  being  forthcoming,  the 
limitation  must  be  taken  from  usage  to  have  been  to  the  grantee 
and  to  his  heirs  male.  It  appears  that  James,  the  fourth  Earl, 
held  under  that  limitation,  and  that  he  died  in  1716.  James,  his 
eldest  son,  was  alive  at  that  time,  not  having  died  until  the  year 
1720 ;  but  in  1715,  living  his  father,  he  had  been  attainted.  By 
his  father's  death  the  title  would  have  descended  upon  him,  had  he 
not  been  attainted ;  but  it  did,  in  fact,  if  it  can  be  said  to  have 
descended  at  all,  descend  upon  an  attainted  person,  and  it  became 
as  much  forfeited  as  if  he  had  been  a  Peer  at  the  time  of  his  attainder. 
The  first  case  of  The  Airlie  Peerage  is  decisive  as  to  this  (i). 

The  claimant  says  that  he  is  heir  male  of  the  grantee,  and 
entitled,  upon  failure  of  the  line  of  the  attainted  party;  but 
if  that  party  had  the  whole  estate  in  him,  the  whole  was  forfeited. 
[  905  ]  It  is  said,  however,  that  by  the  law  of  Scotland  each  party 

may  be  considered  as  coming  in  by  way  of  substitution,  and 
that  the  party  attainted  forfeits  only  what  was  in  him;  and 
the  case  of  Gordon  of  Park  (2),  and  Lord  Bolingbroke'a  case  («), 
are  relied  upon  for  that  purpose.  But  in  those  cases  there 
were    substantive    substitutions,   which    there    are    not    in    this 

(1)  The  Crawford  And  Lindsay  Peer'  Riddell, 

ages  {ante^  269),  in  which  Lord  Lynd-  (2)  Foster's  Or.  Oas.  95. 

HURST,   on  the  same  day,  delivering  (3)  Cruise  on  Dignities   (2nd    ed.) 

theopinion  of  the  Committee,  expressed  122,   138,  3  Cm.   Dig.  tit.  Dignities 

his  approbation  of  the  manner  in  which  (4th  ed.)  157,  163. 
that  case  had  been  got  up  by  Mr» 
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case;  and  Lord  Hardwigkb  adopted  that  course  to  assimilate  the 
the  law  of  Scotland  as  nearly  as  possible  to  that  of  England,  pektu. 
in  pursuance  of  the  provisions  of  the  statute  of  Anne  (i).  Those 
cases  do  not  affect  the  present,  in  which  there  is  no  substitution ; 
but  the  whole  is  held  under  one  estate.  The  attempt  to  apply  the 
rule  to  such  a  case  was  made  in  the  second  Airlie  case  (2),  and  in 
The  Lovat  case  (3) ;  but  it  was  not  admitted  by  the  House,  though 
there  was  no  express  decision  upon  the  point.  In  The  Mercer  case  (4) 
I  cannot  but  think  that  the  question  actually  arose,  and  was 
decided  against  the  claimant. 

If  such  a  substitution  of  an  estate  were  allowable  between  a  party 
having  an  estate  granted  to  him  and  the  heirs  of  his  body, 
and  others  who  might  come  in  under  the  same  limitation, — as  the 
limitation  in  this  case  to  a  man  and  his  heirs  male, — I  cannot  see 
any  reason  whatever  why  that,  which  is  merely  an  arbitrary  rule, 
should  not  be  extended  a  great  deal  further ;  and  why  it  should  not 
be  introduced  as  between  the  party,  the  grantee  himself,  and  his  own 
son ;  because,  being  purely  arbitrary,  it  might  just  as  well  be 
allowed  in  the  one  case  as  in  the  other.  There  is  no  decision,  and 
no  authority,  and  no  reason  for  altering  the  terms  of  the  ^grant  [  *906  ] 
which  constitute  it  one  estate,  and,  being  all  one  estate  at  the  time 
the  party  is  attainted,  the  whole  is  forfeited;  and,  therefore, 
I  advise  your  Lordships  to  report  to  the  House  that  the  petitioner 
has  not  made  out  his  claim. 

LoBD  Ltndhurst: 

I  am  of  opinion  that  the  claim  in  this  case  is  barred  by  attainder. 
There  are  three  attainders,  or  rather  two  attainders,  and  a  decree  of 
forfeiture ;  but  it  is  only  necessary  to  consider  one  of  those,  namely, 
the  attainder  of  James,  Lord  Drummond,  in  the  year  1715.  He 
was  the  eldest  son  of  the  fourth  Earl :  he  was  attainted  in  the 
life-time  of  his  father:  his  father  died  in  1716:  he  survived, 
and  died  in  1720.  Now,  if  this  had  been  the  case  of  an  English 
Peerage,  there  is  no  doubt  whatever  that  the  Peerage  would  have 
become  extinct  by  the  attainder  of  James,  Lord  Drummond.  I  will 
consider  it  first  in  that  view. 

If  an  estate  be  limited  by  a  subject  to  a  man  and  his  heirs  male, 
that  estate  is  not  an  estate  tail,  but  an  estate  in  fee;  if  it  be 
granted  by  the  Crown,  it  is  altogether  void  ;  but  if  it  be  a  limitation 

(1)  7  Anne,  c.  21.  (3)  Ih, 

(2)  Vide  supra,  468.  (4)  Elchie's  Decisions,  481. 
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The  of  a  Peerage,  it  has  been  decided,  as  in  the  case  of  The  Earldom  of 
Perth.  Devon  (i),  that  such  a  limitation  is  valid.  The  estate  is  not  an 
estate  tail  within  the  Statute  De  Donis,  but  a  fee  with  a  qualified 
descent.  If  this,  therefore,  were  an  English  Peerage,  it  is  quite 
clear  that  upon  the  death  of  the  fourth  Earl  of  Perth,  there  would 
have  been  an  end  of  the  Earldom,  because  there  would  have  been 
nobody  to  succeed.  The  next  heir  was  attainted ;  his  blood  was 
corrupted ;  he,  therefore,  could  not  succeed  (2) ;  and  there  being 
t  •907  ]  an  eldest  son,  nobody  else  could  *succeed.  The  Earldom  would, 
therefore,  escheat  and  entirely  cease. 

With  respect  to  the  law  of  Scotland,  a  Peerage  by  that  law  may 
also  be  limited  to  a  man  and  his  heirs  male  general,  as  in  this 
instance.  Under  such  a  limitation  the  Peerage  would  descend 
precisely  in  the  same  way  as  in  England,  first  to  the  lineal  heirs, 
and  afterwards  to  the  collateral  heirs  in  succession.  As  each 
person  succeeded  to  the  title,  he  would  take  the  fee.  But  by  the 
statute  of  Anne  the  corruption  of  blood,  and  forfeiture  and  other 
penalties  arising  from  attainder,  are  applied  to  Scotland  precisely 
as  they  are  applied  to  England.  It  follows  therefore  that,  if  the 
Peerage  would  in  the  case  before  us  be  extinguished  if  it  were  an 
English  Peerage,  it  would  be  equally  extinguished  in  the  case  of  a 
Scotch  Peerage,  and  not  for  the  life  only  of  the  party  attainted,  or 
during  the  continuance  of  his  issue,  but  it  would  terminate  entirely. 

The  catfe  of  Gordon  of  Park  is  distinguished  from  the  present 
for  the  reasons  stated  by  my  noble  and  learned  friend.  In  that  case 
Lord  Hardwicke,  in  order  to  apply  the  statute  of  Anne  to  the 
Scotch  law,  was  obliged,  in  some  degree,  to  do  violence  to  that  law ; 
but  in  the  present  case  no  such  violence  is  necessary ;  the 
application  of  the  statute  is  immediate  and  direct.  I  think, 
therefore,  that  the  title  is  barred  by  attainder,  and  I  am  of  opinion 
that  the  petitioner  has  failed  in  establishing  his  claim. 

The  Committee  accordingly  resolved,  "  That  George  Drummond, 
Duke  de  Melfort,  and  Count  de  Lussan,  in  the  kingdom  of  France, 
has  not  made  out  his  claim  to  the  titles,  honours,  and  dignities  of 
Earl  of  Perth  and  Lord  Drummond." 

Lord  Lyndhurst,  after  the  next  case  was  disposed  of,  said  : 
[  •908  ]  With  respect  to  the  last  case,  that  of  The  *Duke  de  Melfort,  the 

(1)  2  Dow  &  CL  200;  6  Bligh,  220.  (2)  See  now  Forfeiture  Act,    1870 

(33  &  34  Vict.  0.  23),  s.  1.— A.  0. 
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Crown  alone  can  relieve ;  but  I  think  I  may,  without  impropriety  The 
say,  it  is  a  case  deserving  the  serious  consideration  of  my  noble  and  peuth.^^ 
learned  friend  as  to  the  adoption  of  some  proceedings  on  the  part 
of  the  Crown  to  do  away  with  the  effect  of  the  attainder.  This 
has  been  done  in  several  cases ;  and  I  think  there  is  as  strong  a 
claim  for  this  relief,  in  the  present  case,  as  in  any  that  have 
preceded  it. 


The  Barony  of  Carnegie  and  Earldom  of  Southesk.         .  ^^*?- , 

Aug.  3, 11. 

(2  H.  L.  0.  908—910.)  

[908  1 
Scotoh  Peerages,  created  by  patents  in  1616  and  1633  respectively,  and 

limited  to  tlie  grantee  and  bis  heirs  male,  descended  through  the  line  of  his 

eldest  son,  and  became,  in  1699,  vested  in  the  fifth  Baron  and  Earl,  who 

was  attainted  of  high  treason  in  1715,  and  died  in  1729,  without  leaving 

issue.    His  collateral  heir,  descended  from  a  younger  son  of  the  first  Peer, 

claimed  the  dignities  in  1848 : 

Held,  that  the  attainder  was  a  bar  (1). 

The  allegations  of  the  petition  of  Sir  James  Carnegie  to  her 
Majesty,  claiming  the  titles  of  Earl  of  Southesk  and  Baron  Carnegie 
of  Einniard,  referred  by  her  Majesty  to  the  House,  and  by  the  House 
to  the  Committee  for  Privileges,  were  opened  by  Sir  Fitzroy  Kelly 
on  the  8rd  of  August,  1848.  Some  evidence  in  support  of  the  claim 
was  taken  on  the  same  day.  By  an  original  patent,  dated  in  1716, 
it  appeared  that  King  James  created  Sir  David  Carnegie  of 
Einniard,  Enight,  a  Baron  and  Lord  of  Parliament,  by  the  title  of 
Lord  Carnegie  of  ^Einniard,  with  a  limitation  to  him  and  his  heirs  [  *^09  ] 
male,  bearing  the  sirname  and  arms  of  Carnegie.  He  was 
afterwards,  in  16SS,  by  a  patent  of  Charles  I.,  raised  to  the  dignity 
of  an  Earl,  by  the  title  of  Earl  of  Southesk,  with  a  limitation  to  his 
heirs  male  for  ever.  He  had  four  sons,  and  the  eldest  having  died 
without  issue  in  his  lifetime,  he  was  succeeded  by  James  his  second 
son.  From  that  James  the  said  dignities  descended  lineally,  and 
in  1699  vested  in  James  the  fifth  Earl  and  Lord,  who  was,  by  Act 
of  Parliament,  attainted  of  high  treason  in  1715,  for  his  accession  to 
the  rebellion  of  that  period,  and  died  in  1729.  He  had  an  only  son, 
who  died  in  1722,  without  issue.  The  issue  of  John,  third  son  of 
David,  the  first  Peer,  became  extinct  in  1668.  Alexander,  the 
fourth  son  of  the  first  Peer,  left  a  son  David,  whose  lineal  male  heir 
was  the  petitioner.  The  petitioner  had  not  completed  his  proofs 
of  these  allegations. 

(1)  See  now  Forfeiture  Act,  1870  (33  &  34  Vict,  c,  23),  s.  1.— A.  0. 
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Thh  On  the  11th  of  Aug.,  after  the  Lords  of  the  Committee  had 

SouTHESK.  disposed  of  the  claim  of  the  petitioner  to  the  Earldom  of  Perth, 
Sir  Fitzroy  Kelly  said  he  was  prepared,  with  the  permission  of  the 
Committee,  to  complete  the  evidence  in  support  of  his  client's  claim, 
but  after  their  Lordships'  decision  in  the  former  case,  he  felt  it  to  be 
his  duty  to  state  that  there  was  some  resemblance  between  the  two 
cases  in  respect  to  the  attainder.  He  was  not  then  prepared  to 
argue  the  question  as  to  the  effect  of  the  attainder  on  his  client's 
claim,  with  reference  to  the  opinions  which  were  expressed  by 
their  Lordships  in  The  Perth  case.  If  it  was  the  pleasure  of  their 
Lordships  then  to  hear  the  remainder  of  the  evidence,  he  would, 
before  taking  any  further  steps,  confer  with  his  learned  friends 
(Mr.  Wortley  and  Mr.  Innes)  who  were  with  him,  and  consider  how 
[  *9io  ]  far  the  one  case  was  *governed  by  the  other.  Unless  they  should 
find  that  there  was  a  clear  distinction  between  the  cases,  they 
would  not  feel  themselves  justified  in  occupying  any  further  time 
of  the  Committee. 

The  Committee  informed  the  learned  counsel  that  they  did  not 
consider  it  advisable,  under  the  circumstances,  to  proceed  further 
with  the  evidence.  If  the  learned  counsel,  upon  consultation, 
should  be  of  opinion  that  the  present  claim  could  be  supported, 
further  proceedings  might  be  taken  in  the  next  session ;  the 
present  session  was  nearly  at  an  end. 

No  proceeding  has  been  since  had  on  the  claim. 


The  following  is  the  case  referred  to,  ante,  p.  465. 
^-  Lord  Oeanmore's  Claim. 

(2  H.  L.  0.  910—911.) 

The  Sovereign  cannot  hold  a  Peerage :  accordingly,  where  a  member  of 
the  Boyal  Family,  who  was  a  Peer  of  Ireland,  succeeded  to  the  Crown,  the 
Peerage  became  extinct. 

DoMiNicE  Browns  was  by  letters  patent,  dated  the  4th  of  May, 
6  Will.  IV.  (1886),  created  a  Peer  of  Ireland,  by  the  style  and  title 
of  Baron  Oranmore  and  Browne.  In  July  the  same  year.  Lord 
Oranmore  presented  his  petition  to  the  House  of  Lords,  praying 
that  his  right  to  vote  at  the  election  of  Bepresentative  Peers 
I  •911 1       *for  Ireland  to  sit  in  the  Parliament  of  the  United  Kingdom,  may 


VOL.  Lxxxi.]  1886.    H.  L.    2  H.  L.  C.  911.  479 

be  admitted.  That  petition  came  before  the  Committee  of  Privileges  lord 
on  the  4th  of  August,  1836.  It  was  shown  by  evidence  that,  ^^i^** 
prior  to  the  date  of  the  letters  patent,  three  Irish  Peerages  were 
then  recently  extinct,  as  required  by  the  Act  of  Union  (89  &  40 
Geo.  III.),  before  a  new  Peer  of  Ireland  could  be  created  (i).  These 
Peerages  were,  the  Barony  of  Eingsland,  extinct  by  the  death 
of  Viscount  Eingsland  in  1881 ;  the  Earldom  of  Gonnaught, 
extinct  by  the  death  of  the  Duke  of  Gloucester  and  Earl  of 
Gonnaught,  in  1884  ;  and  the  Earldom  of  Munster,  extinct  by  the 
accession  of  William,  Duke  of  Glarence  and  Earl  of  Munster, 
to  the  Throne,  in  1830. 

The  Committee,  including  the  Lobd  Ghancbllor  (Lord  Gottbn- 
ham),  after  considering  whether  the  last-mentioned  Peerage  was 
extinct,  held  that  it  was ;  and,  accordingly,  on  a  subsequent  day, 
resolved  that  the  petitioner  had  made  out  his  claim  (2). 

(1)  See  The  Bloomfield  Peerage,  35  (2)  See  the  Lords' Joumalfl  for  1836. 

B.  B.  1092(2  Dow  &  CL  344). 
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IN  THE  QUEEN'S  BENCH. 

I860.  HATCH  V.   HALE,  COLLINS  and  TICKNER. 

ApHin. 

. (15  a  B.  10—16;  S.  0.  19  L.  J.  Q.  B.  289 ;  14  Jur.  459.) 

*•      ^  Where  a  landlord  gives  a  warrant  to  distrain  for  rent,  he  thereby 

authorizes  the  bailiff  to  receive  the  rent  if  tendered ;  and,  per  Lord  Camp- 
bell, Ch.  J.,  semble,  that  the  landlord  cannot  prohibit  the  bailiff  from 
accepting  such  tender. 

At  all  events,  where  a  warrant  is  delivered  to  the  bailiff,  directing  him  to 
distrain  and  to  proceed  for  recovery  of  the  rent  as  the  law  directs,  the  bailiff 
cannot  refuse  a  tender  on  the  ground  that  he  was  afterwards  forbidden  by 
the  landlord's  attorney  to  receive  it :  and  if,  on  that  groimd,  though  truly 
alleged,  he  proceeds  to  sell,  he  and  the  landlord  are  Hable  in  trover. 

Case.  The  first  two  counts  of  the  declaration  (which  are  not 
material  to  the  present  report)  were  for  a  wrongful  distress :  the 
third  was  in  trover,  for  a  sow  and  eleven  pigs. 

The  pleas  to  the  Ist  and  2nd  counts  were  Not  guilty,  by  statute : 
to  the  8rd  count,  Not  guilty,  and  That  plaintiff  was  not  lawfully 
possessed  &c.    Issues  to  the  country  were  joined  on  these  pleas. 

The  defendant  also  pleaded,  4thly,  to  the  8rd  count,  that  half  a 
year's  rent,  amounting  to  52.,  had  become  due  from  plaintiff  to 
defendant  Hale  for  premises  rented  of  him  by  plaintiff  from  year  to 
year ;  wherefore  Hale  in  his  own  right,  and  Collins  and  Tickner  as  his 
bailiffs  and  by  his  command,  on  &c.,  entered  for  the  purpose  of 
distraining  and  did  distrain  &c.  as  and  for  a  distress  &c.,  and 
impounded  &c. ;  and,  the  distress  not  being  replevied.  Hale  in  his 
own  right,  and  Collins  and  Tickner  as  his  servants  and  by  his  com- 
mand, at  the  expiration  of  five  days,  sold  &c.,  towards  satisfaction 
of  the  arrears,  according  to  the  statute  &c.,  as  they  lawfully  &c. 
Verification. 

Replication  to  plea  4.  That,  after  the  seizing  and  distraining,  and 
before  the  impounding,  to  wit  on  &c.,  '*  the  plaintiff  tendered  and 
offered  to  pay  to  the  said  Bobert  Collins,  then  being  the  bailiff  of 
the  said  John  Hale  and  by  him  duly  authorised  to  receive  the 
said  rent  and  the  costs  and  expenses  of  the  seizmg  and  taking 
[  *ii  ]  of  the  said  distress,  the  said  sum  of  52.  so  due  *for  rent  as  in  the  4th 
plea  mentioned,  together  with "  &c.  (costs,  averred  to  have  been 
reasonable  and  suf&cient) ;  ''  which  several  sums  the  said  Robert 
Collins  then  refused  to  accept ;  and  the  defendants  afterwards 
wrongfully  impounded,  sold  and  disposed"  &c.,  as  in  the  4th 
plea  mentioned;  wbipb  Bale  and  disposal  is  the  grievance,  &c. 
Verification, 
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Rejoinder.  That  Collins  was  not  duly  authorised  to  receive  the  Hatch 
said  rent  and  the  said  costs  and  expenses,  in  manner  and  form  &c.  hale. 
Conclusion  to  the  country.    Issue  thereon. 

The  plaintiff  entered  a  Nolle  p^'osequi  on  the  first  count. 

On  the  trial,  before  Erie,  J.,  at  the  last  Winchester  Spring 
Assizes,  it  appeared  that  the  plaintiff  held  premises  at  Emsworth 
in  Hampshire  as  tenant  to  the  defendant  Hale ;  and  that  Hale, 
intending  to  distrain  for  half  a  year's  rent,  directed  his  attorney, 
Mr.  FuUagar,  who  resided  at  Emsworth,  to  cause  the  distress  to  be 
made.  Mr.  Fullagar  made  out  a  warrant  to  distrain,  and  gave  it, 
when  signed  by  Hale,  to  the  defendant  Collins,  a  bailiff,  for  execution. 
The  warrant  was  as  follows. 

"  I  hereby  authorise  and  require  you  to  distrain  the  goods  and 
chattels  in  and  upon  the  brickyard,  field,  land  and  premises  of 
Andrew  Bone  Hatch,  situate  "  &c.,  '*  for  the  sum  of  51.,  being  the 
amount  of  one  half-year's  rent  due  to  me  for  the  same  on  the  29th 
day  of  September  last,  and  to  proceed  for  the  recovery  of  the 
said  rent  as  the  law  directs.  Dated  this  3rd  day  of  November, 
1849. 

**  Yours  &c. 

"John  Hale." 

"  To  EoBERT  Collins,  my  bailiff." 

Mr.  Fullagar  gave  instructions  to  Collins  as  to  levying  the  dis-  [  ^2  ] 
tress,  and  told  him,  if  Hatch  offered  him  the  rent,  not,  on  any 
consideration,  to  take  it,  but  refer  Hatch  to  Hale's  attorney  (i). 
Collins,  accompanied  by  defendant  Tickner,  distrained  the  sow  and 
pigs.  The  plaintiff  tendered  51.  for  the  rent  and  3«.  for  costs. 
Collins  said  he  had  directions  not  to  take  it,  and  that  plaintiff  was 
to  go  to  Mr.  Fullagar  and  pay  him.  The  distress  was  impounded 
and  sold.  Upon  this  evidence  the  defendant's  counsel  contended 
that  Collins  appeared  not  to  have  been  (as  the  replication  stated) 
duly  authorised  to  receive  the  rent  and  costs.  The  learned  Judge 
held  that  the  warrant  to  distrain  was  a  direct  authority  from  Hale 
to  Collins,  and  that  the  interposition  of  Fullagar  was  no  excuse 
for  departing  from  it.  He  left  the  case  to  the  jury  with  this 
intimation  of  opinion  ;  and  they  found  a  verdict  for  the  plaintiff  on 
the  issues  joined  upon  the  third  count;  for  defendant  on  the  issue 
upon  the  second. 

(1)  It  appeared  that  there  had  been  some  previous  misunderstanding  between 
Hale  and  Hatch  on  the  subject  of  the  rent. 
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Hatch  Kinglake,  Serjt.,  for  the  defendant,  now  moved  for  a  new  trial 

Hale.  on  the  ground  of  misdirection  : 

The  mere  warrant  was  not,  conclusively,  an  authority  to  receive. 
If  it  was,  the  last  issue  was  idle. 

(Erlb,  J. :  The  warrant  was,  to  distrain,  and  proceed  for  the 
recovery  of  the  rent  as  the  law  directs.  The  construction  of  that 
was  for  the  Judge.  It  was  a  direct  authority  from  Hale  to  the 
bailiff :  and  it  did  not  appear  that  there  had  been  any  communica- 
tion between  them  since.  FuUagar  had  no  authority  except  as 
being  Hale's  general  attorney.) 

[  *is  ]  He  was  his  attorney  to  act  in  this  matter.  The  Court  *cannot 
say  that  the  warrant  must  necessarily  be  deemed  an  authority  to 
Collins  to  receive  the  rent,  though  a  jury  might,  under  some  cir- 
cumstances, be  called  upon  to  infer  it.  In  PUkington's  case  (i) 
''  It  was  resolved,  that  tender  of  amends  to  the  bailiff  is  not  good, 
for  he  cannot  deliver  the  distress  once  taken,  no  more  than  he  can 
change  the  avowry  of  his  master,  or  demand  rent  on  a  condition  of 
re-entry." 

(WiOHTMAN,  J. :  That  was  a  case  of  distress  damage-feasant) 

Browne  v.  Powell  (2)  shows  that  it  may  be  a  question  for  the  jury 
whether  the  person  employed  in  distraining  is  one  to  whom  a  tender 
may  properly  be  made  or  not.  There  the  tender  was  made  to  the 
wife  of  the  distraining  party,  in  her  husband's  absence;  and  it  was 
held  sufficient,  the  wife  having  acted  for  him  on  similar  occasions 
before.  Best,  Ch.  J.  said  :  **  I  agree  to  the  position  in  Pilkington's 
case  (1),  that  the  servant  distraining  is  not  always  the  person  to 
whom  tender  of  amends  can  be  made ;  for  I  may  authorise  a  per- 
son to  distrain  whom  I  could  not  trust  to  receive  the  amends."  In 
Smith  V.  Ooodwin  (3)  it  was  held  that,  after  distress  by  a  bailiff, 
tender  of  rent  and  costs  to  the  landlord  was  still  good,  though  he 
professed  to  leave  the  matter  in  the  bailiff *s  hands;  that, however, 
decides  only  that  the  landlord  does  not,  by  giving  a  warrant,  part 
with  his  obligation  to  accept  a  tender  of  what  is  due  to  him.  The 
question  on  the  validity  of  tender  to  a  bailiff  was  raised  in  Ladd  v. 
Thomas  (4) ;  but  a  decision  upon  it  became  unnecessary.  Pilkington's 
[♦14]       case  (0  was  there  discussed  in  the  course  of  *the  argument  (5). 

(1)  5  Co.  Rep.  76  a.    See  S.  C,  more  (3)  38  R.  E.  272  (4  B.  &  Ad.  413). 
fully,  aaPilkington  v.  Hiutinya,   Cro.  (4)  12  Ad.  &  El.  1 17. 

Eliz.  813.  (5)  12  Ad.  &  El.  123. 

(2)  4  Bing.  230. 
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(Erle,  J. :  The  tender  in  Ladd  v.  Thomas  (i)  was  too  late  ;  that       Hatoh 
was  the  ground  of  decision  ;  but  there  would  have  been  no  need  to        hale 
discuss  it  if  tender   to  a    bailiff  at  any  time  had  been  thought 
invalid.) 

Moffat  V.  Parsons  (2)  was  cited  on  the  trial  of  the  present  cause.  It 
may  be  a  question  whether  that  case  would  now  be  recognised  as 
law ;  but  the  tender  there  was  made  to  a  person  who  had  been 
employed  as  the  creditor's  general  agent  to  receive  money.  In 
Bingham  v.  Allport  (3)  tender  was  made  to  a  clerk  at  the  office  of 
the  plaintiff's  attorney ;  the  clerk  said  he  had  no  authority  from 
his  principal  to  receive  the  money  ;  Baylby,  B.  told  the  jury  that, 
if  they  thought  the  clerk  had  disclaimed  all  authority  to  receive  the 
money,  the  tender  was  insufficient :  and  this  Court  refused  to  set 
aside  the  verdict  and  enter  it  for  the  defendant. 

(WiGHTMAN,  J. :  How  do  you  say  the  tenant  is  to  prevent  the 
distress  in  a  case  like  this  ?) 

By  going  to  the  attorney. 

(WiGHTMAN,  J. :  He  may  be  many  miles  off.) 

The  same  reasoning  might  have  been  used  in  PilkingtorCs  case  (4). 

The  authority  of  the  agent  is  always  a  question  for  the  jury :  and, 

on  the  facts  proved  here,  the  jury  could  not  be  bound  to  *say  that       1    ib  ] 

the  delivery  of  the  warrant  implied  a  power  to  receive.     A  partner 

has  authority  to  accept  a  bill  in  the  name  of  the  firm  ;  but,  if  the 

other  partners  object,  and  that  appears  to  have  been  made  known 

to  the  person  seeking  to  enforce  such  acceptance  (5),  the  acceptance 

does  not  bind  the  firm  :  Lord  Viscount  Gallway  v.  Mathew  (6). 

(1)  12  Ad.  &  El.  117.  to  show  that  the  clerk,  to  whom  tender 

(2)  5  Taunt.  307 ;  S.  C.  1  Marsh.  55.  had  been  made,  had  in  fact  any  autho- 

(3)  38  E.  R.  385  (1  Nev.  &  M.  398).  rity  to  receive  the  money:  though 
HilaryTerm,  January  19th,  1833  (rule  Littledale,  J.  said  that,  if  he  had 
nisiy  Easter  Term,  1832).  Not  re-  been  authorised,  he  had  no  right  to 
ported    in    Bamewall    &    Adolphus.  disclaim. 

Reference    has    been    made    to    Mr.  W  ^  Co.  Rep.  76  a. 

Bame wall's  notes  of  the  case,  which  (5)  KtJiglake,  Serjt.  contended  that 

agree  with  the  statement  above.    The  the  evidence  in  the  present  case  showed 

action  was  for  work  and  labour.    Yer-  that  the  plaintiff,  before  making  his 

diet  for  plaintiff.    The  Court  (Little-  tender,  knew  of  the  restriction  laid 

DAUS,  Taunton,  and  Patteson,  JJ.)  upon  the  bailiff. 

refused  to  disturb  the  vei'dict,  being  (6)  10  R.  R.  289  (10  East,  264). 

of  opinion  that  there  was  no  evidence 

81—2 
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Hatch  (Wightman,  J. :  Suppose  the  landlord  himself,  without  any  agent, 

r.  instructed  the  bailifif  not  to  accept  the  rent.    As  you  argue,  the 

tenant  could  not  make  a  tender  to  prevent  sale  of  his  goods.) 

The  question  is,  whether  the  warrant,  once  given,  is  an  irrevocable 
authority.  In  note  (B)  to  Pilkington's  case  (i),  Eraser's  ed.,  it  is 
said  :  "  This  *'  (that  "  tender  of  amends  to  the  bailiff  is  not  good, 
for  he  cannot  deliver  the  distress  once  taken,  no  more  than  he 
can  "  **  demand  rent  on  a  condition  of  re-entry  ")  "  must  be  under- 
stood of  a  bailiff  without  any  special  authority,  for  the  demand  need 
not  be  made  in  person,  but  may  be  made  by  agent."  The  question 
in  every  case  is,  to  what  extent  the  bailiff  is  agent. 

Lord  Campbbll,  Ch.  J. : 

No  rule  can  be  granted  in  this  case.  I  think  that  the  law  under 
which  a  bailiff  is  authorised  to  distrain  for  rent  does  not  confer  that 
power  unless  the  bailiff  has  power  given  him  at  the  same  time  to 
receive  the  rent.  My  opinion  goes  thus  far ;  and  I  know  of  no 
authority  to  the  contrary.  And,  where  so  extraordinary  a  power 
exists,  this  ought  to  be  so.  The  party  whose  goods  are  taken 
[  •le  ]  should  be  enabled  to  release  *them  at  once  by  tender  of  the  rent 
and  costs.  But  in  the  present  case  the  bailiff  actually  had  power 
by  his  warrant  not  only  to  distrain  but  to  proceed  for  recovery  of 
the  rent  as  the  law  directs :  that  is,  to  receive  the  money  due. 

Patteson,  J. : 

The  motion  in  Smith  y.  Goodwin  (2)  vfB,B  grounded  on  the  apparent 
intention  of  the  landlord,  and  the  responsibility  of  the  broker  as  to 
costs,  under  stat.  57  Geo.  III.  c.  93 ;  and  it  was  urged  that  the 
tender  must  necessarily  be  made  to  the  broker.  We  held  other- 
wise ;  but  we  did  not  decide  that  the  tender  must  necessarily  be  to 
the  landlord.  I  think  that  where  the  landlord  gives  an  authority 
to  distrain  he  necessarily  gives  an  authority  to  receive  the  money. 
The  warrant  here  was  an  authority  to  distrain ;  the  power  to  receive 
necessarily  followed. 

Wightman,  J. : 

I  am  of  the  same  opinion.  Where  a  landlord  gives  this  summary 
power,  the  bailiff  is,  virtute  officii,  the  person  to  whom  the  rent  is  to 
be  tendered.     A  monstrous  inconvenience  would  follow  if  it  were 

(1)  5  Co.  Rep.  76  a.  (2)  38  E.  R,  272  (4  B.  &  Ad.  413). 
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not  BO.  The  remedy  which  the  law  gives  of  preventing  a  sale  by  Hatch 
tender  would  be  defeated  by  a  mere  order  of  the  landlord  to  his  halk. 
bailiff  not  to  accept  the  rent. 

Erle,  J. : 

I  am  of  the  same  opinion.  And  here  authority  is  expressly 
given,  by  the  terms  of  the  warrant,  to  distrain  for  the  sum  due, 
and  proceed  for  the  recovery  of  it  as  the  law  directs. 

Rvle  refused. 


EGBERTS   V.   HUNT.  i«5o. 

(15  Q.B.  17-19.)  ^^S!L'' 

If  a  road  has  been  dedicated  to  the  public  and  used,  but  the  necessary  L  17  ] 

steps  have  not  been  taken,  by  notice  &c.,  under  the  Highway  Act,  1835 
(5  &  6  Will.  IV.  c.  50),  s.  23,  to  make  it  repairable  by  the  parish,  it  is  still  a 
highway  in  other  respects ;  and  an  action  is  maintainable  for  obstructing 
it  to  the  plaintiff's  damage. 

Case.  The  declaration  stated  that,  before  and  at  the  time  &c., 
there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  certain 
common  and  public  highway  in  the  county  of  Kent,  Ac,  for  all  the 
liege  subjects  &c.,  to  go,  pass  &c.,  with  gigs  and  other  carriages 
drawn  by  horses :  Yet  defendant  heretofore,  to  wit  on  &c.,  wrong- 
fully and  negligently  caused  to  be  placed,  and  to  be  kept  and  con- 
tinued, in  and  upon  the  said  highway,  divers  to  wit  100  tons  of 
materials,  earth  and  rubbish,  and  divers  to  wit  100  stones,  and 
then  therewith  obstructed  the  said  highway.  And  that,  in  con- 
sequence, plaintiff's  gig,  with  plaintiff  therein,  lawfully  passing 
along  the  said  highway,  was  driven  against  one  of  the  stones  and 
overturned,  &c. 

Fleas:  1.  Not  guilty.  2.  That  the  said  way  in  the  declaration 
mentioned  was  not  a  common  or  public  highway  for  all  the  liege 
subjects  &c.,  to  go,  pass  &c.,  with  gigs  or  other  carriages  drawn 
by  horses,  in  manner  and  form  &c.  3.  That  the  gig,  with  plaintiff 
therein  &c.,  was  not  passing  along  the  said  highway  at  the  time 
when  &c.,  in  manner  and  form  &c.  Conclusions  to  the  country ; 
and  issues  thereon. 

On  the  trial,  before  Wilde,  Ch.  J.,  at  the  last  Assizes  for  Kent,  it 
appeared  that  the  road  on  which  the  accident  happened  had  been 
set  out  by  the  owners  of  the  land,  and  used  by  the  public,  for  some 
years,  but  had  never  been  repaired  by  the  public;  nor  had  the 
notice  ♦of  dedication,  required  by  sLat.  6  &  G  Will.  IV.  c.  60,  s.  23,        [  MS  J 
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RoBBRTs      been  published,  or  certificate  given  as  in  that  clause  prescribed  (i). 

Hunt.        I*  was  objected,  therefore,  that  the  locus  in  qtio  was  not  a  public 

highway.     The  Lord  Chief  Justice  reserved  leave  to  move  to  enter 

a  nonsuit  if  this  Court  should  think  the  objection  well  founded. 

Verdict  for  plaintiff. 

Shee,  Serjt.  now  moved  accordingly  : 

Before  the  passing  of  stat.  5  &  6  Will.  IV.  c.  50,  it  had  been 
decided  (in  Rex  v.  Leake  (2) )  that,  if  a  road  had  been  dedicated  to 
the  public  and  used  as  a  common  highway,  no  act  of  adoption  was 
necessary  to  charge  the  parish  with  the  repair.  But  now,  by 
sect.  28  of  that  statute,  no  road  made  at  private  expense  is  to  be 
deemed  a  highway  repairable  by  the  parish,  unless  certain  conditions 
are  performed,  which  have  not  been  fulfilled  here. 

[  *'J*  ]  (Lord  *Campbbll,  Ch.  J. :  Do  you  contend  that  the  way  may  not 

be  one  which  the  public  is  entitled  to  use,  though  the  parish  be 
not  bound  to  repair  it  ? 

Pattbson,  J.  mentioned  The  Grand  Sun-ey  Canal  Company  v. 
Hatt(8). 

Lord  Campbell,  Ch.  J. :  If  this  were  not  a  highway,  the  owners 
of  the  land  might  resume  it,  even  if  they  had  given  a  notice  of 
dedication.  Sect.  23  calls  the  road  there  spoken  of  a  highway 
before  the  steps  are  taken  for  making  it  repairable  by  the  parish. 

(1)  Stat.  5  &  G  Will.  IV.  c.  60,  and  of  any  two  justices,"  &c.  in  Petty 
8.  23,  enacts  :  **That  no  road  or  occu-  Sessions,  **  who  are  hereby  required, 
pation  way  made  or  hereafter  to  be  on  receiving  notice  from  such  person  " 
made  by  and  at  the  expense  of  any  &c.,  **  to  view  the  same,  and  to  certify 
individual  or  private  person,  body  that  such  highway  has  been  made  in 
politic  or  corporate,"  &c.,  "  shall  be  a  substantial  manner,"  &c.,  **  at  the 
deemed  or  taken  to  be  a  highway  expense  of  the  party  requiring  such 
which  the  inhabitants  of  any  parish  view,  which  certificate  shall  be  en- 
shall  be  compellable  or  liable  to  repair,  rolled  at  the  Quarter  Sessions  holden 
unless  the  person,"  &&,  *' proposing  next  after  the  granting  thereof,  then 
to  dedicate  such  highway  to  the  use  and  in  such  case,  after  the  said  high- 
of  the  public  shall  give  three  calendar  way  shall  have  been  used  by  the 
months  previous  notice  in  writing  to  public,  and  duly  repaired  and  kept  in 
the  surveyor  of  the  parish  of  his  in-  repair  by  the  said  person,"  &c.,  **for 
tention  to  dedicate  such  highway  to  the  space  of  twelve  calendar  months, 
the  use  of  the  public,  describing  its  such  highway  shall  for  ever  thereafter 
situation  and  extent,  and  shall  have  be  kept  in  repair  by  the  parish  in 
made  or  shall  make  the  same  in  a  which  it  is  situate." 
substantial  manner,"  &c.,  "  and  to  (2)  39  B.  R.  521  (6  B.  &  Ad.  469). 
the  satisfaction  of  the  said  surveyor  (3)  oG  H.  K.  400  [\  Man.  &  G.  392). 
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WiGHTMAN,  J. :    The  words  are,  not  that  it  shall  be  no  high-      Roberts 
way,  but  that  it  shall  not  "  be  deemed  "  "  a  highway  which  the       hukt. 
inhabitants  of  any  parish  shall  be  compellable  or  liable  to  repair, 
unless  "  &c. 

LoBD  Campbbll,  Ch.  J. :  That  implies  that  it  shall  be  a  highway 
for  other  purposes.  We  are  clear  that  sect.  23  does  not  touch  the 
question  of  the  road  being  a  highway,  but  only  exempts  the  parish 
from  repairing  it.) 

Then  it  becomes  a  highway  to  the  inconvenience  of  the  party 
dedicating,  though  not  for  his  benefit. 

(Lord  Campbell,  Ch.J. :  He  must  calculate  the  consequences 
before  he  dedicates.) 

Per  CuBiAM  (i) : 

Rule  for  entering  a  no^isuit  refused, 

A  rule  nisi  for  a  new  trial  was  granted  after  consideration 
(April  24th),  on  the  ground  that  the  verdict  was  against  the 
evidence. 


ANSELL  AND  Others  v.  ANN  BAKEK  and  Another.  isso. 

AprU  17, 
(15  a  B.  20— 25.)  May  4. 

If  one  of  two  inakei*s  of  a  joint  and  several  promissory  note  gives  the         r  20  1 
holder  a  deed  of  mortgage  to  secure  the  amount,  with  a  covenant  to  pay  it, 
the  other  maker  is  not  thereby  discharged ;  for  the  remedy  on  the  specialty 
is  not  co-extensive  with  the  remedy  on  the  note. 

Debt.  The  1st  count  stated  that  Baker,  defendants'  testator, 
made  his  promissory  note,  2nd  May,  1889,  for  payment  to  Elsden, 
plaintiffs'  testator,  of  1,0002.  with  interest  &c.,  six  months  after 
notice,  and  undertook  &c.  to  pay  the  same.  Averment  of  notice 
to  defendants  after  the  deaths  of  Baker  and  Elsden,  six  months 
before  action  brought.     Count  on  an  account  stated. 

Fleas :  1.  To  1st  count,  that  Baker  did  not  make  the  note.  2.  To 
the  residue  of  the  declaration.  Never  indebted.  Issues  thereon. 
8.  To  both  counts,  Statute  of  Limitations.  Issue  tendered  and 
joined  thereon. 

4.  To  1st  count,  that  Baker,  at  the  request  and  for  the  accom- 
modation  of  Isaac  Last,  and  as  his  surety  only,  made  the  said 

(1)  Lord  Campbell,  Ch.  J.,  Pattesok,  Wightman,  and  Erle,  JJ. 
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AV8ELL  promissory  note  jointly  with  the  said  Isaac  Last  (i),  and  thereby 
Baker.  promised  to  pay  Isaac  Elsden  1,000Z.  for  money  then  lent  and 
advanced  by  the  said  I.  Elsden  to  the  said  1.  Last  alone,  &c. ;  and 
that  there  never  was  any  other  consideration  for  making  or  paying 
the  note :  and  that,  after  the  making  of  the  said  note,  and  more 
than  three  days  after  the  time  for  payment  specified  therein,  to 
wit  on  &c. ;  an  indenture  of  mortgage  was  made  between  Last  of 
the  one  part  and  Elsden  of  the  other  part,  whereby  Last,  for 
[  *2i  ]  securing  *the  repayment  of  the  said  sum  of  1,000/.,  granted  to 
Elsden  certain  hereditaments  &c.,  and  assigned  to  him  certain 
chattels  &c.,  subject  to  a  proviso  for  reconveyance  and  reassign- 
ment to  the  said  Isaac  Last  on  payment  by  him  or  his  heirs  &c.  of 
the  said  1,000/.,  and  interest  at  4/.  10^.  per  cent,  per  annum,  at  a 
time  &c. :  And  that  Last  covenanted  for  the  payment  of  the 
1,000/.  and  interest  at  the  time  &c. :  And  that  Last  made  the 
said  indenture  and  covenant,  and  Elsden  accepted  the  same,  in 
satisfaction  and  discharge  of  the  said  promise  of  the  said  I.  Last 
and  Edward  Baker  in  the  first  count  mentioned,  and  in  lieu  and  in 
stead  and  satisfaction  of  the  said  promissory  note.    Verification. 

5.  To  1st  count.  That  Last  borrowed  1,000J.  of  Elsden  on 
the  terms  that  Last  should  deposit  deeds  with  Elsden  as  a  security, 
and  should,  as  further  security,  procure  Baker  to  join  him  in 
a  promissory  note  for  1,000Z. ;  that  Last,  before  the  making  of 
the  note,  deposited  the  deeds;  that  Baker,  for  Last's  accommoda- 
tion, and  as  his  surety  only,  and  in  consideration  of  the  deposit, 
joined  in  the  note ;  and  that  Elsden  afterwards,  and  more  than 
three  days  after  the  expiration  of  six  months  from  the  making  of 
the  note,  without  Baker's  consent,  gave  up  the  deeds  to  Last; 
whereby  Baker  lost  the  security  &c.     Verification  (2). 

Eeplication  to  plea  4.  That  Elsden  did  not  accept  the  said  note, 
nor  was  the  same  delivered  to  him  by  the  said  Isaac  Last,  in  the 
place  and  in  stead  of  the  said  promise  of  the  said  E.  Baker  and 
I.  Last,  or  in  the  place  and  in  stead  of  the  said  promise  in  and  by 
[  ^22  ]  the  *said  promissory  note  so  made  as  in  that  plea  &c.,  in  manner 
and  form  &c.    Issue  thereon. 

To  plea  5.  That  Last  did  not  deposit  the  deeds  with  Elsden  as 
such  security  as  aforesaid,  in  manner  and  form  &c.     Issue  thereon. 

(1)  The  form  of  the  note  was  :  •*  Six  (2)  There  was  a  6th  plea  to    the 

months  after  notice  we  jointly  and  1st  count,   alleging  generally  a  dis- 

severally  promise  to  pay  to  Mr.  Isaac  charge  of  E.  Baker  by  Elsden  before 

Elsden  or  his  order"   &c.     "Isaac  breach,  on  which  issue  was  tendered 

Last.    Edward  Baker.**  and  joined. 
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On  the  trial,  before  Maule,  J.,  at  the  last  Spring  Assizes  for  ansbll 
Essex,  the  defendants,  in  support  of  their  issues  upon  the  4th  and  baker. 
5th  pleas,  produced  the  indenture  of  mortgage,  dated  2nd  September, 
1847,  between  Last  of  the  one  part  and  Elsden  of  the  other  part. 
By  this  deed,  after  reciting  a  prior  mortgage  and  a  prior  conveyance 
and  assignment,  by  Last  to  Thomas  Cree,  of  certain  messuages, 
lands  and  other  property  as  security  for  advances  of  money  by 
Cree  to  Last ;  reciting  also  that  '*  the  said  Isaac  Last  is  indebted 
to  the  said  Isaac  Elsden  in  the  sum  of  1,000Z.,  for  the  repayment  of 
which  one  Edward  Baker  is  also  liable  to  the  said  Isaac  Elsden ; " 
and  that  ^'  the  said  Isaac  Last  had  deposited  some  deeds  as  security 
for  the  said  sum  of  1,0002.,  which  have  since  been  returned  to 
him : "  it  was  witnessed  that,  for  securing  the  repayment  of  the 
said  1,0002.  and  interest  to  Elsden  as  after  mentioned.  Last  did  by 
those  presents  grant  and  convey  to  Elsden  and  his  heirs  the  mes- 
suages and  lands  comprised  in  the  above  mentioned  mortgage,  and 
all  Last's  interest  in  the  said  premises,  habendmn  to  the  use  of 
Elsden,  his  heirs  and  assigns,  subject  to  the  above  mortgage 
security  and  to  the  proviso  after  mentioned ;  and  did,  for  further 
security,  assign  to  Elsden,  his  executors,  administrators  and 
assigns,  the  other  property  already  assigned  to  Cree,  subject  to 
that  assignment,  and  to  the  subsequent  proviso ;  which  was,  that, 
if  Last,  his  heirs,  executors  &c.,  should  pay  to  *Elsden,  his  execu-  [  ♦23  ] 
tors  &c.,  the  1,000/.,  with  interest,  on  a  day  named,  Elsden,  his 
heirs,  executors  &c.,  would,  on  request,  reconvey  and  re-assign  &c. 
And  Last  covenanted  to  pay  Elsden  the  1,000/.  and  interest  on  the 
day  named.     There  were  other  covenants,  not  now  material. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs  on  the 
issues  upon  the  4th  and  6th  pleas,  reserving  leave  to  move  to  enter 
a  verdict  for  the  defendants  thereon,  if  the  Court  should  think  that 
the  deed  entitled  them  to  a  verdict  on  those  issues.  The  other 
issues  were  found  for  the  plaintiffs. 

Chambers  now  moved  according  to  the  leave  reserved : 

As  to  plea  4 :  The  deed  of  2nd  September,  1847,  contained  in 
itself  proof  that  Elsden  accepted  that  security  in  substitution  for 
the  promise  which  Baker  and  Last  had  given  by  the  note  now 
declared  upon :  and,  a  higher  security  being  given  by  one  of  the 
two  joint  contractors,  the  promise  merged.  It  is  said  in  Chitty  on 
Contracts,  677,  c.  5,  s.  5,  §  4  (4th  ed.),  that,  "In  general,  where  a 
simple  contract  security  is  given  for  a  debt,  it  is  extinguished  by  a 
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Ansell  specialty  security,  if  the  remedy  given  by  the  latter  be  co-extensive 
Baker.  with  that  which  the  creditor  had  upon  the  former.  Thus,  if  a 
bond  or  covenant  be  taken  for,  or  to  secure  a  simple  contract  debt, 
the  latter  is  merged ;  because,  in  contemplation  of  law,  the  specialty 
is  an  instrument  of  a  higher  nature,  and  affords  a  better  remedy 
than  was  given  by  the  original  demand." 

(WiOHTMAN,   J. :  The   simple    contract   security  is  said  to    be 
extinguished  if  the  specialty  security  be  "co-extensive"  with  it.) 

That  does  not  necessarily  mean  that  it  should  bind  the  same  number 
of  parties:  it  is  enough  if  the  original  right  as  to  securing  and 
[  ^24  ]  getting  in  the  *money  be  preserved  under  a  higher  species  of 
obligation.  No  case  has  been  found  expressly  on  the  point  of 
undertakings  by  joint  promisors;  but  in  Belly.  Banks  (i)  Maule, 
J.  said :  "A  merger  takes  place  where  a  security  of  a  higher  nature 
is  given  by  the  same  parties.  It  may  be  that  the  taking  a  security 
of  a  higher  nature  from  one  of  two  joint  debtors  would  cause  a 
merger."  There,  however,  the  merger  failed  on  grounds  not  rele- 
vant to  the  present  case.  In  King  v.  Hoare  (2)  Parke,  B.,  said,  in 
commenting  upon  the  dictum  of  Maulb,  J.  in  Bell  v.  Banks  (1) : 
"  That  observation  is  applied  to  the  case  of  a  bond  given  by  one  of 
two  joint  debtors  to  a  creditor  by  simple  contract." 

(Lord  Campbell,  Gh.  J. :  Then,  if  the  security  relieves  one,  it 
relieves  both.) 

It  does.  The  separate  engagement  by  the  party  giving  the  mort- 
gage operates  as  a  substitution  for  the  parol  contract  of  the  two. 

(Lord  Campbell,  Gh.  J. :  Does  not  that  mean  a  satisfaction  ? 
What  difference  can  you  show  in  point  of  law?) 

There  may  not,  substantially,  be  any. 

(Lord  Campbell,  Ch.  J. :  Do  you  admit  that  the  defendants  must 
show  a  merger  ?) 

They  must.  As  to  the  5th  plea,  the  recitals  in  the  indenture  of 
September  2nd  show  that  the  deeds  mentioned  in  that  plea  were 
deposited  with  Elsden  as  security,  which  is  the  only  point  put  in 
issue  by  the  replication.     (No  further  report  of  the  argument  on 

(1)  60  E.  R.  609  (3  Man.  &  G.  258,  (2)  67  R.  R.  694  (13  M.  &  W.  494, 

267).  490). 
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this  point  is  thought  necessary.  Chambers  also  suggested  that  the  amrell 
issue  on  the  5th  plea  was  immaterial ;  but  no  notice  was  taken  of  baker. 
this  point  in  deciding  upon  the  present  motion.) 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  in  the  same  Term  (May  4th)  delivered  the        [  25  ] 
judgment  of  the  Court  : 

In  this  case  the  principal  question  was,  whether  the  remedy  upon 
the  joint  and  several  promissory  note  made  by  Edward  Baker  and 
Isaac  Last  was  taken  away  by  reason  of  an  alleged  higher  security 
for  the  same  debt  having  been  given  by  Isaac  Last,  viz.  a  mortgage 
with  a  covenant  to  pay  the  debt.  This  we  answer  in  the  negative, 
as  the  remedy  given  by  the  specialty  security,  being  confined  to  one 
of  the  debtors  only,  is  not  co-extensive  with  that  which  the  creditor 
had  upon  the  note :  Solli/  v.  Forbes  (i) ;  see  Twopenny  v.  Young  (2). 
The  contents  of  this  indenture,  therefore,  do  not  prove  that  it  was 
accepted  in  the  place  and  stead  of  the  promissory  note,  which  is 
the  issue  on  the  4th  plea. 

As  to  the  5th,  the  recitals  of  the  same  indenture  were  offered  in 

evidence  to  prove  it :  but  they  do  not  in  our  judgment  prove  the 

issue  thereon. 

Rule  refused. 


BUTTON   V.   WAKD.  J85o. 

Auril  22. 
(Idas.  26—28 ;  S.  C.  19  L.  J.  Q.  B.  293 ;  14  Jur.  372.)  

In  assumpsit  by  indorsee  of  a  bill  against  acceptor,  defendant  pleaded  ^       J 

only  new  matter  by  way  of  confession  and  avoidance,  but  failed  to  estab- 
lish the  matter  of  avoidance : 

Held,  that  plaintiff  could  not  recover  interest  upon  the  bill  from  the  date 
of  its  maturity,  as  stated  in  the  declaration,  without  producing  it. 

Assumpsit.  The  first  count  charged  that  John  Gresswell,  on  14th 
September,  1845,  drew  a  bill  of  exchange  for  20/.  at  four  months 
after  date,  on  defendant,  who  accepted  it;  and  that  Gresswell 
indorsed  to  plaintiff.  The  second  count  was  upon  an  account 
stated. 

Pleas :  1.  As  to  61.  parcel  of  the  moneys  in  the  bill  mentioned* 
and  as  to  51.  parcel  of  the  moneys  in  the  second  count  mentioned 
(identifying  the  sums),  payment.  Beplication,  traversing  the 
payment.    Issue  thereon. 

2.  As  to  the  residue,  identifying  the  residues  of  the  moneys  in 

(1)  22  R.  R  G41  (2  Brod.  &  B.  38).  (2)  3  B.  &  C.  208,  211. 
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HuTTOK  the  first  and  second  counts  mentioned,  averment  that  defendant,  on 
Ward.  account  of  the  residue,  delivered  to  plaintiff  his,  defendant's,  pro- 
missory note  for  15/.,  and  plaintiff  received  it  on  account  of  the 
residue,  and  indorsed,  and  handed  it  over,  to  an  unknown  holder, 
who  held  the  same  at  the  commencement  of  the  action.  Beplication, 
traversing  the  delivery  and  receipt.     Issue  thereon. 

3.  To  the  second  count,  Non  asstimpsit.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  sittings  after 
last  Term,  the  defendant  failed  to  establish  either  of  the  first  two 
pleas:  and  the  plaintiff's  counsel,  without  producing  the  bill, 
claimed  a  verdict,  including  interest.  The  defendant's  counsel 
contended  that  the  plaintiff,  not  having  produced  the  bill,  could 
not  recover  interest  upon  it.  The  learned  Judge  directed  the  jnry 
[  *27  ]  to  *find  for  the  plaintiff  to  the  amount  of  the  bill  only ;  and  reserved 
leave  to  move  to  increase  the  verdict  by  the  amount  of  interest  due, 
either  from  17th  January,  1846  (the  maturity  of  the  bill),  or  from 
4th  December,  1849,  the  day  on  which  the  writ  in  the  action  was 
issued. 

Chambers  now  moved  accordingly  : 

The  plaintiff  is  entitled  to  interest  from  the  date  on  which  the 
bill,  as  described  in  the  declaration,  became  due.  The  defendant, 
by  not  traversing  the  making,  the  acceptance  or  the  indorsement 
of  the  bill,  has  admitted  its  existence  as  declared  upon :  the  bill 
was  not  produced,  because  upon  the  issues  joined  no  question  as  to 
its  existence  or  description  was  before  the  jury.  Unless,  therefore, 
there  was  evidence  to  show  that  the  bill  bore  a  different  date  from 
that  laid  in  the  declaration,  it  must  be  taken  to  bear  such  date. 

(Lord  Campbell,  Ch.  J. :  Would  not  a  bill  of  a  different  date 
have  supported  the  declaration  ?) 

It  might ;  but,  if  the  plaintiff  had  produced  a  bill  with  a  different 
date,  and  had  not  shown,  at  the  same  time,  that  there  was  no  other 
bill,  he  would  have  failed. 

(WiOHTMAN,  J. :  I  think  not. 

Lord  Campbell,  Ch.  J. :  I  think  the  bill  ought  to  have  been 
produced.) 

The  argument  for  the  defendant,  at   Nisi  Prius,  was  that,  on   a 
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reference  to  the  Master  to  compute  principal  and  interest,  the  bill      Huttom 
must  be  produced.  wabd. 

(Lord  Campbell,  Ch.  J. :  The  officers  of  the  Court  inform  us 
that  the  practice  is  so.) 

In  Lane  v.  Mtdlins  (i),  which  was  an  action  on  a  bill  of  exchange, 

the  plaintiff  obtained  judgment  on  demurrer  to  the  plea ;  and  it 

was  holden  that  the  plaintiff  *might,  upon  the  execution  of  a  writ       [  *28  ] 

of  inquiry,  recover  the  amount  of  the  bill  without  producing  it. 

At  all  events,  the  plaintiff  is  entitled  to  interest  from  the  time  of 

the  commencement  of  the  action. 

(Lord  Campbell,  Ch.  J. :  Can  this  Court  interfere  for  so  small 
an  amount?  This  would  be  much  less  than  40^.,  the  limit  usually 
adopted  by  us.) 

That  part  of  the  motion  is  not  pressed. 

Lord  Campbell,  Ch.  J. : 

You  are  not  entitled  to  recover  interest  from  the  maturity  of 
the  bill  without  producing  it. 

Pattbson,  Coleridge  and  Wiohtman  JJ.,  concurred. 

Rule  refused. 

DOE  D.   SAMUEL  EVANS   v.   JAMES  WALKEE.  is^o. 

(15  Q.  B.  28—33;  S.  C.  19  L.  J.  Q.  B.  293.)  Aj,nr2Z,  24. 

P.,  seised  in  fee,  by  will  dated  1821  (2),  devised  land  to  W.,  without  t  ^^  ^ 
words  implying  inheritance,  **  but  not  to  be  sold  or  mortgaged;  "  and  then 
he  devised  lands  to  E.  S. ;  and  added :  "  also  I  give,  devise  and  bequeath 
unto  the  said  E.  S.  part  of  my  household  goods  and  chattels,  and  testa- 
mentary estate  and  effects,  whatsoever  name  and  denomination,  except  my 
clock,"  &c.  (other  personal  chattels  named),  '*  which  I  give  and  bequeath 
unto  M.  H.  :  and  the  remainder  of  my  household  goods,  chattels,  and 
testamentary  estate  and  effects,  I  give,  devise  and  bequeath  unto  the  said 
M.  H.  and  E.  S.,  share  and  share  alike  "  :  Held  that  the  residuary  clause 
passed  the  remainder  expectant  upon  W.*s  life  estate. 

In  the  entries  in  the  Court  book  of  a  manor,  the  proceedings  at  a  Court 
were  headed  as  held  at  a  **  Court  Baron  '*  of  the  manor.  It  appeared  that 
this  was  the  usual  form  of  entry  for  Courts  at  which  both  freehold  and 
customary  tenants  attended;  and  that  admittances  to  the  copyhold  of 
the  manor  were  granted  at  such  Courts  :^Held  sufficient  evidence  that  an 
admittance  at  the  Court  in  question  was  made  at  a  customary  Court. 

Ejectment  for  land  in  Devonshire.     On  the  trial,  before  Erie,  J., 

at  the  last  Devonshire   Assizes,   it   appeared   that   the  property 

(1)  2  Q.B.  254.  (2)  See    now   stat  7  Will.  IV.   & 

1  Vict  c.  26,  s.  28. 
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DoBd.       claimed  was  certain  ^copyhold  land  in  the  manor  of   Ottery  St. 

r.  Mary.     The  lessor  of  the  plaintiff  claimed  as  purchaser  of   the 

Walker,     interest  which  Elizabeth  Saunders  took  under  the  will  of  William 

r  *29 1 

Palmer,  who  had  been  seised  of  the  property  in  fee,  as  well  as  of 
other  real  property.  He  died,  so  seised,  on  5th  May,  1823,  having 
made  his  will,  dated  10th  October,  1821.  The  material  parts  of 
the  will  were  as  follows.  After  devises  of  different  portions  of  real 
property,  the  testator  added :  **  I  give,  devise  and  bequeath  unto 
James  Walker,  druggist,"  &c.,  "one  close  of  land  "  Ac,  "called  or 
known  by  the  name  of  Four  Acres,  and  now  in  the  occupation  of  " 
&c.,  "but  not  to  be  sold  or  mortgaged.  And  I  give,  devise  and 
bequeath  unto  Elizabeth  Saunders,  wife  of  James  Saunders, 
maltster,  of"  &c.,  "separate  from  her  said  husband,  two  dwelling- 
houses  in"  &c.,  "which  I  hold  for  the  life  of"  &c.,."and  now  in 
the  occupation  of"  &c.,  "my  estate  and  interest  therein.  Also  I 
give,  devise  and  bequeath  unto  the  said  Elizabeth  Saunders  part  of 
my  household  goods  and  chattels,  and  testamentary  estate  and 
effects,  whatsoever  name  and  denomination,  except  my  clock  and 
bedstead,  and  feather  beds,  and  bedding  and  curtains,  and 
furniture,  which  I  give  and  bequeath  unto  the  above  Margaret 
Horsey :  and  the  remainder  of  my  household  goods,  chattels,  and 
testamentary  estate  and  effects,  I  give,  devise  and  bequeath  unto 
the  said  Mary  Horsey  and  Elizabeth  Saunders,  share  and  share 
alike." 

The  land  in  dispute  was  the  close  called  Four  Acres.  For  the 
defendant  it  was  contended  that  Elizabeth  Saunders  took  no 
interest  in  this,  and  that  the  residuary  clause  passed  personalty 
only.  It  was  also  suggested  that  the  lessor  of  the  plaintiff  did  not 
[  *so  ]  appear  to  *have  been  legally  admitted.  As  to  this,  the  evidence 
was  that  admittance  was  granted  to  him  at  a  Court,  which,  in  the 
entry  in  the  Court  books  produced  at  the  trial,  was  styled  a  "  Court 
Baron  "  for  the  manor.  The  steward  of  the  Court  stated  that  this 
was  the  usual  entry :  that  such  Courts  were  ordinarily  attended  by 
free  tenants  who  paid  quit  rents,  and  by  customary  tenants  also : 
and  that  admittances  took  place  at  Courts  so  holden.  The  learned 
Judge  reserved  leave  to  move  for  a  nonsuit.     Verdict  for  plaintiff. 

Croxcder  now  moved  to  enter  a  nonsuit : 

First,  the  residuary  clause  did  not  carry  the  land.  It  seems 
probable,  from  the  use  of  the  words  "  not  to  be  sold  or  mortgaged," 
that  the  devisor  supposed  that  a  devise  to  a  party  would  dispose  of 
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the  whole  interest  in  the  land  without  further  words.    At  any  rate       Dok  d. 
the  words  ''  testamentary  estate  and  effects  "  must  be  understood  r.  ^ 

by  the  context.  Now  they  evidently  form  part  of  a  class  of  walkkr. 
property  from  which  the  clock  and  some  other  personalty  is 
expressly  excepted.  The  testamentary  estate  and  effects  must 
therefore  be  the  personal  estate  and  effects.  In  Saudei-aon  v. 
Dobson  (i)  the  words  of  a  will  were  *'  goods,  chattels,  estate,  and 
effects,  of  what  nature  and  kind  soever,  and  wheresoever  the  same 
shall  be  at  the  time  of  my  death ;  "  and  it  was  held  that  the  word 
"  estate,"  so  connected,  did  not  include  realty.  Roe  d.  Helling 
V.  Yetid  (2),  Markant  v.  Twisden  (3)  there  cited,  Bebb  v.  Penoyre  (4) 
and  Woollam  v.  Kenworthy  (s),  afford  other  instances  of  a  modified 
construction  given  *to  a  description  of  the  residue  by  reason  of  the  [  *•<!  ] 
accompanying  expressions. 

(WiOHTMAN,  J. :  Have  you  looked  at  Doe  d.  Evans  v.  Evans  ?  (6) ) 

That  case  was  cited  in  the  Court  of  Exchequer,  in  Sanderson  v. 
Dobson  (i). 

As  to  the  admittance  of  the  lessor  of  the  plaintiff.  The  Court  is 
called,  in  the  heading,  a  Court  Baron.  At  such  a  Court,  the  free- 
holders would  be  the  suitors.  It  might  indeed  be  holden 
contemporaneously  with  a  customary  Court ;  but  that  does  not  appear 
except  from  the  fact  that  admittances  took  place  commonly  at  such 
Court.  If  that  showed  that  the  Court  was  a  customary  Court,  it 
would  be  enough  to  use  words  of  admittance  in  any  Court  or  place 
whatever,  to  make  it  a  customary  Court. 

(Erle,  J. :  The  steward  said  that  there  was  a  homage  of  free 
suitors  who  paid  quit  rents,  and  that  there  were  also  customary 
tenants.) 

The  nature  of  the  Court  ought  not  to  be  proved  by  parol.  Could  a 
Court  leet  be  turned  into  a  customary  Court  by  granting  admittances 
there? 

Lord  Campbell,  Ch.  J. : 

We  will  look  into  the  last  point.  As  to  the  construction  of  the 
will,  I  entertain  no  doubt  that  the  remainder  in  Four  Acres  passed 

(1)  1  Ex.  141.  Gilb.  Eq.  Ga.  30. 

(2)  2  Bos.  &  P.  N.  R  214;   see  12  (4)  II  East,  160. 
K.  R.  656 ;  17  E.  R.  451.  (5)  9  Ves.  137. 

(3)  1  Eq.  Ca.  Abr.  211,  pi.  22  ;  S.  C.  (6)  48  R.  R.  657  (9  Ad.  &  El.  719). 
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Dob  (L       by  the  residuary  clause.     The  will  disposes  of  real  and  personal 

t,  property.     The  real  property  now  in  question  is  devised  to  James 

Walker.     Salter  for  life  ;  and  so  far  the  remainder  of  that  parcel  is  undisposed 

of.     Then  follows  a  devise  of  some  other  real  property  to  Elizabeth 

Saunders.    What  then  remained  undisposed  of  was  the  whole  of 

the  personal  property  and  the  remainder  in  the  Four  Acres :  and 

[  •32  ]       then  comes  a  devise  of  part  of  *the  goods  and  chattels,   "  and 

testamentary  estate  and  effects,  whatsoever  name  and  denomination/' 

to  Elizabeth  Saunders,   with  the    express    exception    of    certain 

personalty ;   and  the  remainder,  after  such  exception,  is  given  to 

Mary  Horsey  and  Elizabeth  Saunders.    The  devisor  says,  in  effect, 

**  whatever  I  can  devise  by  will  I  now  dispose  of."     Surely  this, 

prima  facie,  carries  all  the  realty :  and  there  is  nothing  that  I  can 

find  in  the  will  to  displace  that  construction. 

Pattbson,  J.: 

I  am  of  the  same  opinion.  The  words  *'  testamentary  estate  and 
effects,  whatsoever  name  and  denomination,"  coupled  with  the 
words  "  the  remainder  of  my  household  goods,  chattels,  and  testa- 
mentary estate  and  effects,"  are  as  large  as  words  can  be. 

WiGHTMAN,  J. : 

The  words  added  to  "goods  and  chattels"  are  large  enough  in 
themselves.  The  devisor  did  not  mean  to  die  intestate  as  to  any 
part  of  his  real  property  :  but  tlie  remainder  expectant  on  James 
Walker's  estate  is  undisposed  of,  except  for  the  residuary  clause. 

EiiLE,  J.  concurred. 

Afterwards  (April  24th), 
Lord  Campbell,  Gh.  J.  said : 

The  remaining  question  in  this  case  is,  whether  the  admittance 
was  sufficient.  It  appeared  that  the  admittance  took  place  at  what 
was  styled  a  Court  Baron.  Now  there  are  two  sorts  of  Court  Baron, 
attended,  the  one  by  freeholders,  and  the  other  by  customary 
[  •ss  ]  tenants.  Here  there  was  evidence  *that  customary  tenants 
attended  at  the  Court  in  question :  the  admittance  therefore 
appears  to  have  been  good.     This  agrees  with  Scriven  (i). 

Rule  refused, 
(1)  See  Scriven  on  Copyhold,  vol.  1,  p.  4,  vol.  2,  pp.  603,  755  (4th  ed.). 
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KEG.   V.   DIXON.  1850. 

Apnl  24. 
(15  a  B.  33-42 ;  8.  0.  19  L.  J.  Q.  B.  363  ;  14  Jur.  811.)  , 

r  33 1 

On  a  quo  warranto  information  for  exercising  the  office  of  mayor,  it  is  no  l       j 

objection  to  the  title  that  the  party,  who  was  councillor  when  elected  mayor, 
is  not  shown  to  have  been  on  the  burgess  roll  at  that  time :  it  being  admitted 
that  he  was  de  facto  gowuciUot  when  elected  mayor,  and  that  he  was  on  the 
burgess  roll  when  elected  councillor. 

So  held  on  demurrer  to  the  rejoinder;  defendant  having  pleaded  his 
election  as  councillor  and  as  mayor,  but  not  having  shown  that  he  was  on 
the  roll  when  elected  mayor ;  the  Crown  replying  that  he  was  not  on  the 
roll  for  the  year  in  which  that  election  took  place ;  and  defendant  rejoining 
that,  at  the  time  of  that  election,  he  was  *'  entitled  to  be  "  on  the  roll,  and 
qualified  to  be  elected,  and  to  be,  a  councillor. 

Infobmation  in  nature  of  a  qtio  warranto  for  using  and  exercising, 
to  wit  on  9th  November,  12  Vict.  (1848),  the  office  of  mayor  of  Carlisle. 

Plea :  that  Carlisle  is  an  ancient  city  &c.,  and  the  citizens  a  body 
corporate  by  the  name  of  the  mayor,  aldermen  and  citizens  of  the 
city  of  Carlisle :  that  the  said  city  is  named  in  Schedule  (A.)  of 
stat.  5  &  6  Will.  lY.  c.  76,  and  was,  immediately  after  the  passing 
of  that  Act,  and  thenceforth  has  been,  divided  into  five  wards,  &c. 
The  plea  then  stated  that,  before  the  using  and  exercising  &c.,  and 
after  the  passing  of  the  Act,  on  the  last  day  of  August,  1847, 
defendant  occupied  and  had,  during  &c.,  occupied  a  house  in  a 
township  within  one  of  the  wards,  and  had,  during  &c.,  been 
an  inhabitant  householder,  rated  to  the  poor  in  respect  of  his  said 
occupation,  and  paid  all  rates  &c.  (stating  qualification  in  detail 
according  to  stat.  5  &  6  Will.  lY.  c.  76,  s.  9  (i),  and  negativing  dis« 
qualification) :  That,  on  the  said  last  day  of  August',  1847,  defendant 
was,  and  continually  '''from  thence  hitherto  hath  been,  and  still  is,  [  *34  j 
lawfully  entitled  to  be  enrolled  on  the  citizens'  roll  of  the  said  city 
in  respect  of  property  within  the  said  township,  and  to  be  a  citizen 
of  the  said  city,  and  a  member  of  the  body  corporate  of  the  mayor, 
aldermen  and  citizens  of  the  said  city.  That,  on  5th  September, 
1847,  the  overseers  of  the  said  township  ''  duly  made  out  an 
alphabetical  list  called  the  citizen  list,  but  which  was  then  called 
the  burgess  list,  of  all  persons  who  then  were  entitled  to  be  enrolled 
in  the  citizen  roll  of  that  year,  according  to  the  provisions  of  the 
said  Act  of  Parliament,  in  respect  of  property  within  the  said  town- 
ship, in  which  list,  among  other  names,  was  inserted  the  name  of 
liim  the  said  George  Dixon"  (defendant)  "as  a  person  entitled  to 
be,  and  who  then  was  entitled  to  be,  enrolled  as  aforesaid :  That 
the  overseers  signed  the  list  and  delivered  it  to  the  town  clerk ; 
(1)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  60),  s.  9.— A.  C. 
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Keg.  and  that  no  person  whose  name  was  inserted  in  the  said  list  or  any 
Dixon.  other  list  made  under  the  Act  objected  to  defendant  as  not  entitled 
to  have  his  name  retained  in  any  citizen  list  for  the  said  city :  That 
the  mayor  and  assessors  revised  the  lists  of  persons  entitled  to  be 
on  the  citizen  roll  for  1847 ;  and  defendant's  name  was  retained  on 
the  list  for  his  township ;  and  the  mayor  signed  the  said  lists  and 
delivered  them  to  the  town  clerk,  who,  on  21st  October,  1847,  caused 
them  to  be  copied  &c.  And  so  the  defendant  in  fact  said  that  he 
was  duly  enrolled,  to  wit  in  the  year  1847,  according  to  the  Act,  and 
was  then  a  citizen  of  the  said  city  and  a  member  of  the  said  body 
corporate  of  the  mayor,  &c.  of  Carlisle.  The  plea  then  averred  that 
defendant,  before  and  at  the  time  of  his  election  to  be  a  councillor 

[  *35  J  as  after  mentioned,  to  wit  on  the  day  in  that  *  behalf  after  mentioned, 
and  thence  continually  hitherto,  was  rated  to  the  poor,  to  wit  upon 
the  annual  value  of  120Z.,  in  respect  of  the  said  house  &c.,  and  was 
not  in  holy  orders  &c.  (negativing  disqualifications  under  stat.  5  &  6 
Will.  IV.  c.  76,  s.  28  (i)) ;  and  that,  from  the  said  last  day  of  August, 
1847,  continually  hitherto,  he  continued  to  occupy  the  said  house 
so  occupied  by  him  &c.,  and  to  be  an  inhabitant  householder  within 
the  said  city  &c.,  to  wit  at  &c.,  and  also,  during  all  the  said  time  of 
the  said  last  mentioned  occupation  of  the  said  house,  continued  to 
be  and  was  rated,  in  respect  of  the  said  premises  so  occupied  by 
him,  to  all  rates  during  that  time  made  for  the  relief  of  the  poor  of 
the  said  township :  and  that,  before  the  last  day  of  August,  1848, 
he  had  paid  all  rates  due  in  respect  of  the  said  premises,  except 
such  as  had  become  due  within  six  calendar  months  next  before : 
and  that  he  was  in  all  respects,  during  all  the  time  aforesaid,  and 
continually  from  thence  until  and  at  the  time  of  his  election  herein- 
after mentioned,  lawfully  entitled  to  be  elected  councillor  of  the 
said  city.  The  plea  then  stated,  in  detail,  that  defendant,  on 
12th  November,  1847,  after  the  passing  of  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  was  elected  to  fill  an  extraordinary  vacancy  in  the  oflice  of 
councillor  for  his  ward,  defendant  being  so  then  duly  qualified  in 
that  behalf  as  before  mentioned :  and  that  defendant  accepted  the 
office  and  subscribed  the  declaration  &c.  That  no  application  for 
a  quo  tvarranto  in  respect  of  the  said  office  of  councillor  was  made 
against  him  within  twelve  calendar  months,  which  period  had 
elapsed  before  the  present  information  was  filed :  and  that,  from 
the  time  of  the  said  election  and  acceptance  hitherto,  he  has  not 
been  declared  bankrupt  &c.  (negativing  grounds  on  which  the  office 

(1)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  bs.  U  &  J  2.— A.  C. 
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might  *have  been  forfeited  under  stats.  5  &  6  Will.  IV.  c.  76,  s.  52  (i)         reg. 
and  7  Will.  IV.  &  1  Vict.  c.  78,  s.  39) ;  nor  has  his  right  to  hold       jy^^'^^^ 
and  fill  the  said  office  of  councillor  been  in  any  wise  affected  or       [  *36  ] 
disturbed.    And  defendant  further  saith  that  afterwards,  and  before 
the  alleged  usurpation  &c.,  on  9th  November,  1848,  at  a  meeting  of 
the  council  &c.,  defendant,  then  being  such  councillor  &c.,  and  then 
being  a  fit  person  to  be  the  mayor  of  the  said  city,  ''and  being 
entitled  to  be  on  the  citizens'  list  of  the  said  city,"  was  duly  elected 
by  the  then  council  &c.  to  be  the  mayor  &c. ;  and  that  he  accepted 
the  office  and  subscribed  the  declaration  &c.     By  virtue  whereof 
he,  during  all    the    time  &c.,  hath  used  and  exercised  &c.  and 
claimed  &c.,  and  still  doth  &c. :  without  this  that  he  hath  usurped 
&c. :  verification  and  prayer  of  judgment  &c. 

Beplication  (protesting  that  the  plea  and  the  matters  &c.  are  not 
sufficient  &c.) :  1.  That,  at  the  time  when  defendant  is  alleged  in 
the  plea  to  have  been  elected  mayor,  he,  defendant,  '*  was  not  such 
councillor  as  in  the  said  plea  mentioned,  in  manner "  &c. :  con- 
clusion to  the  country.  Issue  thereon.  2.  That,  at  the  time  when 
defendant  is  alleged  in  the  plea  to  have  been  elected  mayor,  he, 
defendant,  ''  was  not  entitled  to  be  on  the  citizens'  list  of  the  said 
city,  in  manner  "  &c. :  conclusion  to  the  country.     Issue  thereon. 

3.  "  That,  on  the  said  9th  day  of  November,  a.d.  1848,  being  the 
day  of  the  alleged  election  of  the  said  G.  Dixon  to  be  mayor  of  the 
said  city  of  Carlisle  as  in  the  said  plea  mentioned,  the  said  G.  Dixon 
WAS  not,  nor  was  his  name,  on  the  then  citizen  list  or  roll  of  the 
said  city,  that  is  to  say  the  citizen  list  or  roll  of  the  said  city  for 
the  year  between  the  1st  day  of  the  said  month  of  November  in  the 
said  year  1848  inclusive,  in  which  the  *said  alleged  election  took  [  ♦37  ] 
place  as  aforesaid,  and  the  1st  day  of  November,  a.d.  1849 : 
Whereby  the  said  G.  Dixon  on  the  said  1st  day  of  November,  a.d. 
1848,  and  from  thence  continually  until  and  at  and  after  the  said 
alleged  election  of  the  said  G.  Dixon  to  be  mayor  of  the  said  city, 
was  not  qualified  to  be  elected,  or  to  be  a  councillor  of  the  said 
city."    Verification. 

Rejoinder  to  this  part  of  the  replication  (protesting  &c.).  That, 
on  9th  November,  1848,  **  the  said  G.  Dixon  was  entitled  to  be  on 
the  citizen  list  of  the  said  city,  in  manner  and  form  as  in  the  said 
plea  alleged,  and  he  was  qualified  to  be  elected  and  to  be  a  councillor 
of  the  said  city,  in  manner  and  form  as  is  also  in  the  said  plea 
alleged:"  conclusion  to  the  country. 

(1)  Municipal  Curporutioiis  Act,  1882  (45  &  46  Vict  c.  39).— A.  d 

82—2 
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VLBQ.  Demurrer,  assigning   for  causes,  that  the  special  part  of    the 

Dixon.  rejoinder  ought  to  have  concluded  with  a  verification :  tba(  it 
should  have  taken  issue  upon,  or  confessed  and  avoided,  the 
allegation  that  defendant,  at  the  time  of  his  election  to  be  mayor, 
was  not  on  the  citizen  list  or  roll :  that  defendant  has  traversed 
matters  not  alleged  by  way  of  replication,  and  also  matter  alleged  only 
as  conclusion  of  law :  that  the  rejoinder  takes  issue  on  defendant's 
qualification  to  be  elected  councillor  on  the  12th  November,  1847,  a 
matter  not  denied  by  the  last  part  of  the  replication :  that  the 
traverse  is  uncertain  &c.    Joinder. 

Unthank,  for  the  Crown : 

The  plea  alleges  that  the  defendant  was  elected  mayor,  being 
then  a  councillor  and  '*  entitled  to  be  on  the  citizens'  list.*' 
Stat.  5  &  6  Will.  IV.  c.  76,  enacts,  by  sect.  49  (i),  that  the  mayor  shall 
be  elected  ''out  of  the  aldermen  or  councillors;"  and,  by  sect.  28  (2), 
[  *38  ]  that  no  person  ''  shall  be  qualified  to  be  ^elected  or  to  be  a 
councillor,"  "who  shall  not  be  entitled  to  be  on  the  burgess 
list  "(3).  The  question  is  whether  a  person  alleging,  as  the 
defendant  here  does,  that  he  was  entitled  to  be  on  the  list,  but  not 
that  in  fact  he  was  on  it,  when  elected  mayor,  shows  sufficiently 
that  he  was  then  eligible  for  the  office.  The  only  proof  which  a 
Court  can  recognise  that  a  party  is  entitled  to  be  on  the  list  is  that 
he  should  actually  be  there.  If  a  less  certain  test  were  admitted, 
the  head  of  the  corporation  might  be  a  person  who  was  not  even  a 
citizen  for  want  of  the  qualifications  required  by  sect.  9(4).  In 
sect.  15  (5)  the  overseers  are  directed  annually  to  make  out  a  list,  to 
be  called  "  the  burgess  list,"  "  of  all  persons  who  shall  be  entitled 
to  be  enrolled  in  the  burgess  roll  of  that  year  "  &c. ;  which  cannot 
mean  entitled  absolutely  and  without  dispute,  but  entitled,  subject 

(1)  Municipal  Corporations  Act,  efifectof  the  subsequent  loss  of  the  quali- 
1882  (45  &  46  Vict.  c.  30),  s.  15. — A.  C.  fication  necessary  for  election   would 

(2)  Municipal  Coi-porations  Act,  appeal*  to  be  the  same  under  the  Act  of 
1882  (45  &  46  Vict.  c.  50),  s.  11  (2)  (a).  1835  and  the  Act  of  1882  (ct  45  &  46 
—A.  C.  Vict.c.50,88.11,39,and5&6WilLIV. 

(3)  The  words  of  the  conesponding  c.  76,  ss.  28,  52 ;  and  see  per  Lord 
section  of  the  Municipal  Corporations  Campbell,  post,  p.  503), — A.  C. 

Act,     1882    (45   &   46    Vict.    c.    50,  (4)  Municipal     Corporations     Act, 

s.  11  (2)  (a)),   are   **  i*  enrolied  and  1882,  s.  9.— A.  C. 

entitled    to    be    enrolled "   (see    also  (5)  See  now  Registration  Act,  1878 

s.   9  (1)),    This,  however,  does  not  (41  &  42  Vict.  c.  26),  s,  15  ;  Municipal 

affect    the  point  apparently  decided,  Corporations  Act,  1882  (45  &  46  Vict 

viz.,  that  a  councillor  legally  elected  c.  50),  s.  44 ;  Begistration  Act,  1885 

and  not  subsequently  disqualified  is  (48  Vict.  c.  15),  8.6(2);  County  Electors 

eligible  for  the  office  of  mayor.     The  Act,  1888  (51  Vict.  c.  10),  s.  4.— A.  C. 
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to  the  judgment  to  be  exercised  on  revision.  In  sect.  28  (i),  though  Rbo. 
the  same  word  is  used,  more  must  be  intended.  Reg.  v.  Hai-vey  (2)  dixon. 
shows  that  the  burgess  list  spoken  of  in  that  clause  means  the  roll 
as  finally  made  up,  and  when  it  has  come  into  operation  ;  namely 
from  the  1st  of  November.  There  a  party  whose  name  had  been 
entered  on  the  overseers'  list,  retained  by  the  mayor  and  assessors 
on  revision,  and  entered  on  the  burgess  roll  in  October,  1841,  was 
held  not  to  be,  on  that  account,  **  entitled,"  within  the  meaning  of 
sect.  28,  before  November,  1841. 

(Erle,  J. :  The  title  there  was  in  only  an  inchoate  state.  The 
statute  makes  a  clear  distinction  between  the  inchoate  list  and  the 
list  when  revised,  which  is  then  the  roll. 

Patteson,  J. :  Reg.  y.Hai-vey  (2)  *  turned  upon  the  question  when  t  *^^  ^ 
the  lists  became  a  ''  burgess  list  "  within  sect.  28  ;  it  was  held  that 
they  did  not  become  so  till  the  1st  of  November,  1841,  the  beginning 
of  the  municipal  year ;  and,  before  that  time,  there  was  no  list  on 
which  Harvey  could  have  been,  because  the  lists  for  1840, 1841  had 
never  been  revised.) 

If  the  list  mentioned  in  sect.  28  is  the  burgess  roll,  the 
being  on  that  list  is  conclusive  of  the  right  to  be  there : 
supposing  it  to  have  been  disputable  at  first,  there  were  tribunals 
provided  by  law,  before  which  it  might  have  been  impeached.  But 
the  defendant,  in  this  case,  is  not  shown  to  have  been  on  the  roll. 

(Patteson,  J.:  He  was  a  councillor  de facto;  which  was  not  the 
case  in  Reg.  v.  Harvey  (2)). 

He  ought  to  have  been  a  councillor  of  right.  If  he  had  become 
interested  in  a  contract  with  the  council,  could  it  have  been  said 
that  he  was  nevertheless  a  councillor  de  facto,  and  therefore  eligible 
to  be  mayor?  Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28  (s),  enacts 
that  every  application  for  the  purpose  of  calling  upon  any  person  to 
show  by  what  warrant  he  claims  to  exercise  the  oflBce  of  mayor, 
alderman,  councillor  or  burgess  shall  be  made  before  the  end  of 
twelve  calendar  months  after  the  election  or  after  the  time  when 
the  person  became  disqualified :  but  in  Reg.  v.  Preece  (4),  where  an 
alderman  had  been  elected  mayor,  and  the  title  was  disputed  on  the 

(1)  See  now  Municipal  Corporations  (3)  Municipal  Corporations  Act, 
Act,  1882  (46  &  46  Vict.  c.  50),  1882  (45  &  46  Vict.  c.  50),  ss.  73, 
8.  11  (2)  (a).— A.  C.  225.— A.  C. 

(2)  61  11. 11.  263  (3  Q.  B.  475).  (4)  64  R.  B.  457  (5  Q.  B.  94). 
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^^"  ground  that  he  had  not  been  well  elected  alderman,  the  Court 
DixoK.       doubted  whether  the  statute  removed  this  objection,  though  more 

than  twelve  months  had  elapsed  since  the  party's  election  to  be 
[  *^^  ]        alderman,  the  title  being  impeached,  not  to  oust  the  *party  of  that 

office,  but  to  show  a  defect  in  his  qualification  for  another. 

(Pattbson,  J. :  The  actual  decision  in  Reg.  v.  Preece  (i)  is  against 
you.) 

The  doubt  intimated  there  led  to  the  passing  of  stat.  6  &  7  Yict. 
c.  89,  which  enacts,  by  sect.  1,  that  no  election  of  mayor  "  shall  be 
liable  to  be  questioned  by  reason  of  a  defect  in  the  title  of  such 
person  to  the  office  of  alderman  or  councillor  to  which  he  may  have 
been  previously  elected,"  unless  an  application  calling  upon  him  to 
show  by  what  warrant  he  claims  such  prior  office  shall  have  been 
made  within  twelve  calendar  months  after  his  election  to  it.  No 
such  enactment  would  have  been  necessary  if  the  de  facto  tenure  of 
the  inferior  office  had  already  been  sufficient  to  qualify  for  the 
higher.  But  on  examination  of  this  clause  and  comparison  of  it  with 
stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28,  recited  in  the  preamble,  the 
fair  construction  appears  to  be  that  the  Act  6  &  7  Vict,  remedies 
original  defects  in  the  election  of  alderman  or  councillor,  but  not 
supervenient  disqualifications,  such  as,  for  example,  the  taking  an 
office  of  profit  under  the  council  (2). 

(Lord  Campbell,  Ch.  J. :  Stat.  5  &  6  Will.  IV.  c.  76,  s.  52(8),  points 
out  some  cases  in  which  the  alderman  or  councillor  shall  become 
disqualified  and  cease  to  hold  the  office  ;  but  the  being  no  longer  on 
the  burgess  roll  is  not  one  of  them. 

Patteson,  J. :    It  is  one  thing  to  say  that  he  shall  not  be  a 
t  ***  J        councillor,   another   to  say  that,  being  one,  he  shall  *forfeit  the 
office. 

Erle,  J. :  Which  section  do  you  rely  upon  as  having  that 
effect  ?) 

(1)  64  R.  R.  457  (5  Q.  B.  94).  Druinmond,  34  B.  R.  595  (10  B.  &  C. 

(2)  Unthanlc  also  contended  that,  if  903,  912).  But  it  became  unneces- 
the  defendant  meant  to  rely  upon  the  sary  to  consider  this  point :  see  the 
omission  to  impeach  his  title  as  coun-  judgment  of  Loid  Campbell,  Ch.  J., 
cillor   within   twelve  months,  it  was  post. 

premature  to  notice  it  in   his  plea;  (3)  Municipal     Corpoititions     Act, 

citing  Sir  Ralph  JUny 8  case,  1  Vcntr.       1882(45  &  46  Yict.   c.    50).  s.   39.- 
217 ;    The  British  Linen    Company  v.       A.  C 
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Sect.  28  says  expressly  that  a  person  not  entitled  to  be  on  the  Reg. 
burgess  roll  shall  not  be  qualified  "  to  be  elected  or  to  be "  a  bixon. 
councillor  or  alderman.  Sect.  52  is  differently  worded ;  the  dis- 
qualifications there  mentioned  take  effect  only  by  way  of  forfeiture  • 
thus  a  bankrupt  may  be  elected  councillor,  though,  if  a  councillor 
becomes  bankrupt,  his  office  ceases  :  Rex  v.  Chitty  (i),  but  the  dis- 
qualifications under  sect.  28  prevent  either  being  elected  to  the  office 
or  continuing  to  hold  it. 

Martin,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

We  all  think  that  our  judgment  must  be  for  the  defendant.  By 
sect.  49  (2)  of  stat.  5  &  6  Will.  IV.  c.  76,  the  mayor  is  to  be  elected 
''  out  of  the  aldermen  or  councillors :  "  and  it  is  admitted  that  the 
defendant  was  in  fact  a  councillor  when  he  was  elected  mayor.  He 
had  been  legally  elected  councillor,  and  had  remained  a  councillor 
without  objection  for  a  year.  At  the  time  of  his  election  to  be 
councillor,  he  was  entitled  to  be,  and  was,  in  fact,  on  the  burgess 
roll.  What  objection  is  there  now  to  his  being  elected  mayor  ? 
A  councillor  is  eligible.  Sect.  28  (3)  points  out  circumstances  under 
which  no  person  shall  **  be  qualified  to  be  elected  or  to  be  a  coun- 
cillor ;  "  one  of  these  is,  if  the  person  **  shall  not  be  entitled  to  be 
on  the  burgess  list  of  such  borough."  But  the  defendant  here  was 
entitled  to  be  on  the  list,  and  was  actually  upon  it  when  elected 
councillor.  Sect.  52  (4)  points  out  supervening  *di8qualifications,  I  **'^  • 
under  which  a  person  "  holding  the  office  of  mayor,  alderman,  or 
councillor  '*  shall  "  immediately  become  disqualified  and  shall  cease 
to  hold  "  it.  But  of  these  the  ceasing  to  be  on  the  burgess  roll  is 
not  one  (5).  The  question,  therefore,  whether  a  supervening 
disqualification  for  this  office  may  be  taken  advantage  of  after 
the  lapse  of  a  year,  as  a  defect  in  the  title  to  be  mayor,  does  not 
raise  a  difficulty  in  this  case.  Reg.  v.  Harvey  (6)  and  Reg.  v.  Preece  (7) 
are  direct  authorities  against  the  Crown. 

(1)  5  Ad.  &  £1.  609.  qualified  to  be  elected  or  to  he  a  coun- 

(2)  Municipal      Corporations     Act,  cillor  .  .  .  or  an  alderman  of  any  such 
1882  (45  &  46  Vict.  c.  50),  a.  15.— A.  C.  borough  .  .  .  who  shall  not  be  entitled 

(3)  Municipal     Corporations     Act,  to  be  on  the  burgess  list  of  any  such 
1882  (45  &  46  Vict.  c.  50),  s.  11.— A.  C.  borough"  (cp.  Municipal  Corporations 

(4)  Municipal     Corporations     Act,  Act,    1882   (45   &    46    Vict.    c.    50), 
1882  (45  &  46  Vict.  c.  50),  s.  12.— A.  C.  s.  11  (2)).— A.  C. 

(5)  But  see  Municipal  Corporations  (6)  61  R.  R.  2(Kl  (3  Q.  B.  475). 
Act,  1835  (5  &  6  Will.  IV.  c.  76),  s.  28,          (7)  64  B.  R.  457  (5  a  B.  94>. 
whore  the  words  used  ure  *'  shall  not  be 
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Reo.         Patteson,  J. : 

PixoN.  I  am  of  the  same  opinion.     I  have  already  observed  upon  Reg.  v. 

Harvey  (i).  The  other  case,  Reg.  v.  Preece  (2),  cited  by  the  counsel 
for  the  Crown,  is  against  him,  and  the  statute  5  &  6  Will.  IV.  c.  76, 
is  against  him. 

WiGHTMAN,  J.  concurred. 
Erle,  J. : 

I  am  of  the  same  opinion  :  and  I  think  that  the  qualification  of 

a  party  to  be  councillor  is  his  being  entitled  to  be  on  the  roll; 

and  that  the  not  being  actually  upon  it  is  not  decisive  against 

the  title. 

^  Judgment  for  defendant. 

1850.  GOKHAM   V.   The  BISHOP  of  EXETER  (3). 

Auril  26. 
^ (15  Q.  B.  52—74  ;  8.  C.  19  L.  J.  CL  B.  279 ;  H  Jur.  480.) 

[  ^'^  1  By  8tat.  24  Hen.  Vni.  c.  12,  ss.  2,  5,  6,  7,  8,  all  causes  within   the 

spiritual  jurisdiction,  relating  to  wiUs,  to  matrimony  and  divorce,  and  to 
tithes,  oblations,  &c.,  were  to  be  determined  in  the  King's  Courts;  and, 
where,  in  such  cases,  the  appeal  used  to  be  made  to  the  See  of  Bome,  it  was 
thencefoi'ward  to  be  carried  from  the  Archdeacon's  Coui-t  (if  there  com- 
menced) to  the  Bishop's,  and  from  the  Bishop's  to  that  of  the  Archbishop, 
whose  decision  was  to  be  final.  By  sect.  9,  in  case  any  such  cause  should 
touch  the  King,  the  appeal  from  any  of  the  said  Courts  was  to  be  made  to 
the  Upper  House  of  Convocation  for  the  province. 

By  stat.  25  Hen.  YIII.  c.  19,  ss.  3,  4,  no  appeal  was  to  be  made  to  Bome  in 
any  cause  arising  within  this  realm ;  but  idl  were  to,be  made  in  the  manner 
limited  by  the  prior  Act  for  causes  of  matrimony,  tithes,  oblations,  &c. 
An  ulterior  appeal  was  given,  for  lack  of  justice  in  the  Archbishop's  Courts, 
to  the  King  in  Chancery ;  and,  on  such  an  appeal,  a  commission  under  the 
Great  Seal  was  to  issue  to  such  persons  as  the  King  should  name,  to  hear 
the  appeal.  The  Judicial  Committee  of  the  Privy  Council  was  substituted 
for  the  commission  by  stats.  2  &  3  Will.  IV.  c.  92,  s.  3,  and  3  &  4  Will.  IV. 
c.  41.S.3: 

Held,  under  these  statutes,  that,  if  the  Queen  presents  a  clerk  to  a 
vicarage  in  the  gift  of  the  Crown,  and  the  Bishop  refuses  to  admit  him  on 
the  ground  that  he  maintains  unsound  doctrine,  and,  on  a  Duplex  Querela 
brought  in  the  Archbishop's  Court,  the  Judge,  for  the  same  reason,  gives 
sentence  confirming  the  refusal,  the  appeal  lies  to  the  Judicial  Committee 
of  the  Privy  Council ;  not  to  the  Upper  House  of  Convocation. 

Sib  F.  Kelly,  on  the  first  day  of  this  Term  (April  15th), 
moved  (4)  for  a  rule  to  show  cause  why  a  writ  of  prohibition  should 

(1)  61  R.  B.  263  (3  Q.  B.  475).  376,  14  Jur.  876.      Cited,  MaHin  v. 

(2)  64  R.  E.  467  (5  a  B.  94).  Mackonochit  (1879)  4  Q.  B.  D.  697, 

(3)  See  8.  C,  in  the  Court  of  Com-  784,  49  L.  J.  Q.  B.  697  (affd.  6  App. 
mon  Pleas,  10  C.  B.  102,  19  L.  J.  C.  P.  Cas.  424.  50  L.  J.  Q.  B.  611).— A.  C. 
200,    14  Jur.  522 ;    in  the  Court   of  (4)  Before  Lord  Campbell,  Ch.  J., 
Exchequer,  ,5  Ex.  6:j0,   19  L.  J.  Ex.  Patteson,  Wightman,  and  Erie,  J  J. 
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not  issue  to  the  Dean  of  the  Arches,  and  to  the  Archbishop  of 
Canterbury,  to  prohibit  them  from  requiring  the  Lord  Bishop  of 
Exeter  to  institute  the  Reverend  George  Cornelius  Gorham  to  the 
vicarage  of  Bramford  Speke,  and  also  to  prohibit  the  said  Dean 
and  Archbishop  from  instituting  the  said  G.  C.  Gorham  to  the  said 
vicarage,  or  otherwise  carrying  into  execution  an  Order  of  her 
Majesty  in  Council,  made  on  the  9th  March,  1850,  upon  a  report  of 
the  Judicial  Committee  of  the  Privy  Council  in  an  appeal  from  the 
judgment  of  the  Court  of  Arches  in  a  suit  of  Duplex  Querela  between 
the  said  G.  C.  Gorham  and  the  said  Lord  Bishop.  The  motion 
was  grounded  on  affidavits,  which  stated  the  following  facts. 

The  vicarage  of  Bramford  Speke  in  Devonshire  is  a  benefice 
with  cure  of  souls  in  the  diocese  of  Exeter.  The  patronage  and 
right  of  presentation  belong  to  the  Queen,  who,  in  right  of  her 
Crown,  is  seised  in  fee  of  *the  advowson,  as  one  in  gross.  On 
March  8rd,  1847,  the  vicarage  became  void  by  death ;  and,  on 
November  2nd,  1847,  the  benefice  remaining  so  void,  the  Queen,  as 
patron,  in  right  of  the  Crown,  did,  by  letters  patent  of  that  date, 
present  to  the  Bishop  of  Exeter  the  Reverend  George  Cornelius 
Gorham  as  her  Majesty's  clerk  appointed  to  the  said  vicarage,  com- 
manding the  Bishop  to  admit  the  said  G.  C.  Gorham  thereto,  and 
to  institute,  induct  and  invest  him,  and  do  all  other  matters 
concerning  the  admission,  institution  and  induction,  which  to  the 
Bishop's  pastoral  office  belonged. 

The  Bishop,  in  an  affidavit  sworn  by  him  in  support  of  the 
present  motion,  alleged  that  he,  as  such  Bishop  as  aforesaid,  is  the 
Ordinary,  and  hath  full  ecclesiastical  and  spiritual  jurisdiction  in 
and  over  the  said  vicarage  and  the  vicar  thereof  for  the  time  being ; 
and  that,  as  such  Bishop  and  Ordinary,  he  has  full  and  sole  right 
and  authority  by  law  to  admit,  institute  and  induct,  or  to  authorise 
the  admission,  institution  and  induction  of,  each  and  every  person 
from  time  to  time  presented  by  her  Majesty  as  such  patron  as 
aforesaid  for  admission,  &c.,  into  the  said  vicarage  as  the  vicar 
thereof :  and  that,  before  such  admission,  &c.,  as  aforesaid,  he,  as 
such  Bishop  and  Ordinary,  has  also  the  full  and  sole  right  and 
authority  by  law,  and  it  is  moreover  his  bounden  duty  and  obli- 
gation, to  examine  the  person  so  presented,  and  to  ascertain  and 
determine,  as  the  spiritual  Judge,  the  fitness  and  qualifications  of 
such  person  for  such  admission,  institution  and  induction,  with 
reference  as  well  to  his  faith  and  doctrine  as  to  his  learning, 
morals,  ability  and  sufficiency  according  to  the  laws  ecclesiastical 
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of  this  realm ;  and,  in  the  event  of  his  finding  and  determining, 
upon  such  examination,  *that  the  person  so  presented  is  unfit  or 
disqualified  by  reason  of  his  insuflSciency  in  any  of  the  matters 
aforesaid,  then  to  refuse  to  admit,  institute  or  induct  such  person. 
The  affidavit  further  stated   that,  on   the    presentation    by   her 
Majesty  of  the  said  G.  C.  Gorham,  and  after  receipt  of  the  said 
letters  patent,  the  Bishop,  as  such  Bishop  and  Ordinary,  according 
to  his  said  right  and  duty  in  that  behalf,  examined  the  said  6.  G. 
Gorham  in  order  to  ascertain  and  determine  whether  he  was  fit  and 
qualified  according  to  the  laws  ecclesiastical  of  this  realm   to  be 
admitted,  &c.,  to  the  said  vicarage;  and  that,  upon  such  examina- 
tion,   deponent    ascertained    and    determined,   according     to    his 
conscientious  judgment  and  belief,  that  the  said  G.  C.  Gorham  did 
then   hold,   maintain  and  affirm  certain  unsound   doctrines    and 
opinions  contrary  to  the  true  Christian  faith,  and  contrary  to  and 
inconsistent  with   the  doctrines  of  the  Church  of  England,  the 
Thirty-nine  Articles  of  Religion,  and  the  Book  of  Common  Prayer, 
authorised   and   enjoined   by  a  statute  &c.   (Act  of  Uniformity, 
18  &  14  Car.  XL  c.  4) :  and  that,  by  reason  and  inconsequence  of  the 
said  G.  C.  Gorham  so  holding,  maintaining  and  affirming  such 
doctrines  and  opinions,  the  deponent,  as  such  Bishop  and  Ordinary, 
did  then  adjudge  and  determine  that  the  said  G.  C.  Gorham  was, 
as   this   deponent  still   believes   him   to   be,   a  person   unfit   and 
unqualified  to  be  admitted,  instituted  and  inducted  to  the   said 
vicarage  ;  and  that  such  holding,  maintaining  and  affirming  such 
doctrines  and  opinions  as  aforesaid  was  a  lawful  and   sufficient 
cause  for  this  deponent's  refusing  to  admit,  institute  and  induct 
the  said  G.  C.  Gorham  to  the  said  vicarage ;  and,  by  reason  thereof, 
deponent,  as  such  Bishop  &c.,  thereupon  refused  *to  admit  the 
said  G.  C.  Gorham  to  the  said  vicarage,  or  to  institute,  induct  or 
invest  him  &c. 

The  Bishop,  in  a  convenient  time  (about  21st  March,  1848),  gave 
notice  to  her  Majesty  of  his  refusal,  by  letter  to  one  of  the  principal 
Secretaries  of  State ;  and,  in  Michaelmas  Term,  1848,  an  action  of 
quare  impedit  was  commenced  against  the  Bishop  in  this  Court  by 
the  Attorney-General  on  behalf  of  her  Majesty ;  which  action  was 
still  depending  when  the  present  motion  was  made. 

In  Trinity  Term,  1848,  the  said  G.  C.  Gorham,  in  consequence 
of  the  Bishop's  refusal  to  admit  &c.,  commenced  a  suit  of  Duplex 
Querela  against  the  Bishop  in  the  Arches  Court  of  Canterbury, 
such  suit  being  in  the  nature  of  an  appeal  from  the  said  judgment 
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and  determination  of  the  Bishop  as  such  Bishop  and  Ordinary. 
In  1849  the  suit  was  heard  by  the  Dean  of  the  Arches  and  OflScial 
Principal,  Sir  Herbert  Jennbr  Fust  :  and  he,  on  2nd  August,  1849, 
gave  judgment  that  the  said  G.  C.  Gorham  did  hold  and  maintain 
such  unsound  doctrines  and  opinions  as  aforesaid,  and  that,  by 
reason  thereof,  he  was  unfit  and  unqualified  to  be  admitted,  insti- 
tuted and  inducted  to  the  said  vicarage  as  aforesaid,  and  that  the 
Bishop  had  shown  sufficient  reason  for  refusing,  and  was  justified  in 
refusing,  to  admit,  &c. :  and  the  defendant  was  dismissed  with  costs. 

The  said  G.  C.  Gorham  appealed  from  that  judgment  to  the 
Queen  in  Council,  and  petitioned  her  Majesty  "that  the  said 
judgment  might  be  reversed  and  annulled,  and  that  the  said 
G.  G.  Gorham  might  be  declared  to  be  fit  and  qualified  to  be,  and 
might  be,  admitted,  instituted  and  inducted  to  the  said  vicarage.*' 
Her  Majesty  referred  the  petition  to  the  Judicial  Committee ;  *and 
they  heard  counsel  on  both  sides  on  the  petition,  and,  on  or  about 
8th  March,  1850,  reported  to  the  Queen  that  the  judgment  of  Sir 
H.  J.  Fust  ought  to  be  reversed,  and  it  ought  to  be  declared  that 
the  Bishop  had  not  shown  sufficient  cause  why  the  said  G.  C. 
Gorham  should  not  be  admitted  &c. ;  and  that  the  principal  cause 
ought  to  be  remitted  to  the  Court  of  Arches,  in  order  that  right 
might  be  then  done  &c. 

The  Queen,  by  Order  in  Council,  9th  March,  1850,  approved  of 
the  report,  and  directed  that  it  should  be  carried  into  execution. 
In  pursuance  of  that  order  the  cause  was  remitted  to  the  Arches 
Court :  and  the  Official  Principal,  in  order  to  carry  the  recommen- 
dation of  the  Judicial  Committee  into  effect,  caused  the  registrar 
of  the  Episcopal  Court  to  be  served  with  a  monition  to  return  into 
the  Arches  Court  the  letters  patent  by  which  G.  C.  Gorham  was 
presented  to  the  Bishop  for  admission,  institution  and  induction. 
A  copy  of  the  monition  was  also  served  upon  the  Bishop,  who  now 
deposed  that  he  was  informed  and  believed  that  the  last-mentioned 
Order  in  Council  was  about  to  be  enforced,  and  the  admission,  &c., 
to  take  place,  unless  a  prohibition  were  granted. 

The  Bishop  stated  in  his  affidavit  that,  "  since  the  said  hearing 
of  the  said  appeal  by  the  said  Judicial  Committee,*'  he  had  been 
advised  by  counsel  that  the  said  G.  C.  Gorham  was  not  entitled  to 
appeal  from  the  said  judgment  of  the  Arches  Court  to  the  Queen 
in  Council,  nor  had  her  Majesty  power  or  authority  by  law  to  refer 
the  petition  to  the  Judicial  Committee,  nor  had  the  Judicial  Com- 
mittee power  &c.  to  hear  or  report  thereon ;  and  that  her  Majesty 
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had  not  power  &c.  to  make  the  said  Order  in  Council  of  March  9t]i, 
I860,  *nor  the  Official  Principal  to  give  it  effect,  nor  the  Archbishop 
of  Canterbury  to  admit  &c. ;  but  that  the  appeal  and  all  the  pro- 
ceedings thereon  were  void,  and  the  judgment  of  the  Arches  Court 
still  in  force.  And  the  Bishop  deposed  **  That  he  was  not,  before 
or  at  the  time  of  the  hearing  of  the  said  appeal  before  the  said 
Judicial  Committee  of  the  Privy  Council,  nor  for  some  time  after- 
wards, informed  or  aware  that  the  said  G.  C.  Gorham  was  not 
entitled  or  allowed  by  law  to  appeal  to  her  said  Majesty  in  Council 
against  the  said  judgment,  or  that  the  said  matters  and  proceedings 
had  or  likely  to  be  had  thereon  were  or  would  be  null  and  void  in 
law:  and  that  he,  this  deponent,  had  no  opportunity,  and  was 'not 
able,  at  any  time  before  or  during  the  said  hearing  of  the  said 
appeal,  to  object  to  or  protest  against  the  jurisdiction  or  authority 
of  her  said  Majesty  or  of  the  said  Judicial  Committee  in  the 
matters  aforesaid." 

The  affidavits  set  forth  the  pleadings  in  Quare  Impedit,  the  Joint 
Appendix  submitted  to  the  Judicial  Committee  on  the  appeal  (i), 
and  other  material  documents,  verified  by  proper  allegations. 


(1)  This  paper  set  forth  proceedings 
in  the  Arches  Court,  beginning  with  a 
monition  (on  affidavit  by  Mr.  Gorham) 
to  the  Bishop,  reciting  complaint  by 
Qorham  and  prayer  of  remedy,  and 
directing  that  the  Bishop  should  be 
monished  to  admit,  institute  Ac,  or, 
not  doing  so,  be  cited  to  appear  and 
show  cause  &c.  ;  it  then  stated  the 
appearance  of  both  parties  by  their 
proctors  before  the  Surrogate,  and 
pleadings  on  each  side,  in  which  the 
Bishop  specified  the  unsoundness  of 
doctrine  imputed  by  him  to  Mr.  Gor- 
ham as  to  baptism,  namely,  "  that 
spiritual  regeneration  is  not  given  or 
conferred  in  that  holy  sacrament — in 
particular,  that  infants  are  not  made 
therein  members  of  Christ  and  the 
children  of  God,"  and  Mr.  Gorham 
denied  having  maintained  unsound 
doctrine,  or  held  that  *'  infants  are 
not  made  in  baptism  members  "  &c. ; 
reply  by  the  Bishop,  and  prayer  by 
him  to  be  dismissed  from  further 
observance  &c.  ;  prayer  by  Gk>rham 
to  be  forthwith  instituted  &c.  The 
Bishop's  plea  iu  the  quare  impedit 
alleged : 


**That  the  said  vicarage"  &c.,   is 
within  his  diocese,  and  that  he  "  hath 
not,  nor  claims  to  have,  any  thing  in 
the  said  vicarage  or  in  the  advowson 
thereof,  except  the  examination,  ad- 
mission, institution  and  induction  of 
vicars  to  the  said  vicarage,  as  Ordi- 
nary of  the  said  vicarage,  and  such 
other  things  as  to  him  the  said  Bishop 
as  Ordinary"  &c.,  **of  right  belong 
and    appertain."      '*That    the    said 
vicarage  is  a  benefice  with  cure  of 
souls ;  and  that,  heretofore,  and  befoi-e 
the  commencement  of  this  action,  to 
wit  on "  &C.  (3rd  March,  1847),  "  to 
wit  in  the  county  aforesaid,  the  same 
vicarage  became  void  "  &c. ;  alleging 
the  vacancy  by  death,  presentation  to 
the  Bishop  by  the  Queen  with  her 
Majesty's    command    to    admit,    &c. 
Averment    **  That    thereupon,   after- 
wards, and  within  a  convenient  time 
in  that  behalf,  to  wit  on"  &a,  "and 
on  divers  other  days"  &c.,  to  wit  in 
the  county  &c.,  ''he  the  said  Bishop, 
so  then  and  there  being  and  continuing 
such  Bishop  and  Ordinary  as  afore- 
said, did,  as  such  Bishop  and  Ordinary 
as  aforesaiti,  examine  the  said  G.  C. 
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Sir  F.  Kelly,  after  stating  the  facts,  argued  as  follows : 

The  Bishop,  exercising  a  judicial  function,  decided  that  the  clerk 
presented  by  her  Majesty  could  *not  be  admitted.  To  reverse 
that  decision,  Mr.  Gorham  proceeded  in  the  Arches  Court  by  Duplex 
Querela,  which  was  in  the  nature  of  an  appeal :  8  Bla.  Com.  247  (i) ; 
but  that  Court  confirmed  the  Bishop's  decision.  From  the  judg- 
ment of  the  Arches  Court  Mr.  Gorham  appealed  to  the  Queen  in 
Council,  who  referred  the  matter  to  the  Judicial  Committee.  The 
Bishop  now  contends :  first,  that,  in  a  matter  touching  the  Crown, 
an  appeal  from  the  Spiritual  Court  does  not  lie  to  the  Queen  in 
Council,  but  lies  to  the  Upper  House  of  Convocation,  and  that  the 
dispute  as  to  this  presentation  is  such  a  matter ;  secondly,  that. 


Gorham  as  to  the  fitness  of  him  the 
said  G.  G.  Gorham,  according  to  the 
laws  ecclesiastical  of  this  reahn,  to  be 
admitted,  instituted  and  inducted  to 
the    said   vicarage,   as    he    the    said 
l5is»hop,  as  such  Bishop  and  Ordinary 
as  aforesaid,  lawfully  might  and  of 
right  ought  :    and   the  said  Bishop 
further  saith  that,  upon  such  examina- 
tion by  him  of  the  said  G.  G.  Gor- 
ham so  made  as  aforesaid,  he  the  said 
Bishop  then  and  there  found,  and  it 
manifestly  appeared  to  him,  that  the 
said    G.   C.    Gorham   did  then    and 
there  hold,  maintain  and  affirm  certain 
unsound  doctrines  and  opinions,  the 
same  being  contrary  to  the  true  Chris- 
tian faith,  and  contrary  to  and  incon- 
sistent with  the  doctrines  of  the  United 
Church  of  England  and  Ireland,  and 
the  Book  of  Common  Prayer,  and  the 
Thirty-nine  Articles  of  Heligion,  autho- 
rized and  enjoined  by  a  statute  "  &c. 
(Act  of  Uniformity,  13  &  14  Car.  II. 
c  4),  **  to  wit,  that  spiritual  regenera- 
tion is  not  given  or  conferred  in  or  by 
the  sacrament  of  baptism,  and  that 
infants  are  not  thereby  regenerate; 
which    said    unsound  doctrines    and 
opinions  he  the  said  G.  C.  Gorham 
did  then  and  there  hold,  maintain  and 
affirm,  contrary  to  the  ti'ue  Christian 
faith,   and  to   the    doctrines   of    the 
Church  aforesaid,   and   to   the    said 
Book  of  Common  Prayer  and  the  said 
Thirty-nine  Articles  of  Religion.   And 
the  said  Bishop  further  saith  that,  by 
reason  and  in  consequence  of  his  so 
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finding,  and  it  so  manifestly  appear- 
ing, as  aforesaid,  that  the  said  G.  C. 
Gorham  then  and  there  held,  main- 
tained and  affirmed,  and  by  reason 
and  in  consequence  of  his  so  holding, 
maintaining  and  affirming,  such  un- 
sound doctrines  and  opinions  as  afore- 
said, he  the  said  Bishop,  as  such  Bishop 
and  Ordinary  as  aforesaid,  did  then 
%nd  there  adjudge  and  determine  that 
the  said  G.  C.  Gorham  was,  and  the 
said  G.  C.  Gorham  then  and  there  in 
fact  was,  a  person  unfit  to  be  admitted, 
instituted  and  inducted  to  the  said 
vicarage."  The  plea  then  alleged  that 
the  Bishop  did,  in  consequence,  within 
a  convenient  time  &c.,  i-efuse  to  admit 
&c. ;  averring  notice  to  her  Majesty 
of  such  refusal,  and  of  the  cause  thereof, 
within  a  convenient  time,  and  before 
the  commencement  of  this  action. 
Verification.  The  Attorney -General 
replied :  and  a  demurrer  to  the  repli- 
cation stood  for  ai'gument  when  this 
motion  was  made. 

(1)  **The  clerk  refused  by  the 
Bishop  may  also  have  a  remedy 
against  him  in  the  Spiritual  Court, 
denominated  a  Duplex  Querela :  which 
is  a  complaint  in  the  nature  of  an 
appeal  from  the  Ordinary  to  his  next 
immediate  superior ;  as  from  a  Bishop 
to  the  Archbishop,  or  from  an  Arch- 
bishop to  the  Delegates:  and  if  the 
superior  Court  adjudges  the  cause  of 
refusal  to  be  insufficient,  it  will  grant 
institution  to  the  appellant "  :  3  Bla. 
Com.  247. 
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although  judgment  has  been  given  on  the  appeal,  a  prohibition 
still  lies. 

All  the  statutory  provisions  material  to  this  case  are  comprised 
in  stats.  24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII.  c.  19,  both  providing 
for  the  restraint  of  appeals  to  Rome.  By  stat.  24  Hen.  VIII.  c.  12, 
s.  2,  after  reciting  the  inconvenioncies  and  dangers  which  have 
arisen  "  by  reason  of  appeals  sued  out  of  this  realm  to  the  See  of 
Bome,  in  causes  testamentary,  causes  of  matrimony  and 
divorces,  right  of  tithes,  oblations  and  obventions,**  it  is  enacted : 
**^  That  all  causes  testamentary,  causes  of  matrimony  and  divorces, 
rights  of  tithes,  oblations  and  obventions  (the  knowledge  whereof 
by  the  goodness  of  Princes  of  this  realm,  and  by  the  laws  and 
customs  of  the  same,  appertaineth  to  the  spiritual  jurisdiction  of 
this  realm)  already  commenced,"  &c.,  "  or  hereafter  coming  in  con- 
tention, debate  or  question  within  this  realm,  or  within  any  of  the 
King's  dominions,"  &c.,  "whether  they  concern  the  King  our 
sovereign  lord,  his  heirs  and  successors,  or  any  other  subjects  or 
resiants  within  the  same,  of  what  degree  soever  they  be,  shall  be 
from  henceforth  heard,  examined,  discussed,  clearly,  finally,  and 
definitively  adjudged  and  determined  within  the  King's  jurisdiction 
and  authority,  and  not  elsewhere,  in  such  Courts  spiritual  and 
temporal  of  the  same,  as  the  natures,  conditions,  and  qualities  of 
the  cases  and  matters  aforesaid  in  contention,  or  hereafter  happen- 
ing in  contention,  shall  require."  Sect.  5  enacts  :  ''  That  in  such 
cases  where  heretofore  any  of  the  King's  subjects  or  resiants  have 
used  to  pursue,  provoke,  or  procure  any  appeal  to  the  See  of 
Bome,  and  in  all  other  cases  of  appeals,  in  or  for  any  of  the 
causes  aforesaid,  they  may  and  shall  from  henceforth  take, 
have  and  use  their  appeals  within  this  realm,  and  not  elsewhere, 
in  manner  and  form  as  hereafter  ensueth,  and  not  otherwise." 
And  this  section,  and  sects.  6,  7  and  8,  regulate  the  course  of 
appeal,  according  to  the  Court  in  which  the  suit  is  commenced, 
namely,  from  the  Archdeacon's  Court  to  the  Bishop's,  and  from 
the  Bishop's  to  that  of  the  Archbishop,  whose  judgment  is  to 
be  final,  and  from  whose  Court,  in  matters  there  commenced, 
there  is  no  appeal,  except  as  in  this  Act  is  limited.  Then 
sect.  9  enacts  that,  '*  in  case  any  cause,  matter  or  contention,  now 
♦depending  for  the  causes  before  rehearsed,  or  any  of  them,  or 
that  hereafter  shall  come  in  contention  for  any  of  the  same  causes, 
in  any  of  the  aforesaid  Courts,  which  hath,  doth,  shall  or  may 
touch  the  King,  his  heirs  or  successors.  Kings  of  this  realm ;  that 
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in  all  and  every  such  case  or  cases  the  party  grieved,  as  before 
is  said,  shall  or  may  appeal  from  any  of  the  said  Courts  of 
this  realm,  where  the  said  matter,  now  being  in  contention,  or 
hereafter  shall  come  in  contention,  touching  the  King,  his  heirs, 
or  successors  j[as  is  aforesaid)  shall  happen  to  be  ventilate,  com- 
menced or  begun,  to  the  spiritual  prelates  and  other  abbots  and 
priors  of  the  Upper  House,  assembled  and  convocate  by  the  King's 
writ  in  the  Convocation  being,  or  next  ensuing  within  the  province 
or  provinces  where  the  same  matter  of  contention  is  or  shall  be 
begun ;  so  that  every  such  appeal  be  taken  by  the  party  grieved 
within  fifteen  days'' &c.  So  that,  in  causes  testamentary,  causes 
of  matrimony  and  divorce,  and  causes  relating  to  tithes,  oblations 
and  obventions,  the  final  resort  was  to  the  Archbishop,  if  the  cause 
did  not  touch  the  King ;  if  it  did,  then  to  the  Upper  House  of 
Convocation. 


GORUAM 

Bishop  op 

£X£TER. 


(Patteson,  J. :  By  the  words  "  from  any  of  the  said  Courts  "  in 
this  clause,  it  would  seem  that,  where  the  King  was  concerned,  the 
appeal  might  be  carried  directly  from  the  Archdeacon's  or  Bishop's 
Court  to  the  Upper  House.) 


Stat.  25  Hen.  VIII.  c.  19,  extends  the  provisions  of  the  former 
statute  from  the  three  classes  of  causes  subject  to  ecclesiastical  juris- 
diction and  dealt  with  by  that  Act  to  causes  of  the  same  kind, 
generally:  enacting,  by  sect.  3,  that,  from  Easter,  1534,  **no  manner 
of  appeals  shall  be  had,  provoked,  or  made  out  of  this  realm,  or 
out  of  any  of  the  King's  dominions,  to  the  Bishop  of  Eome,  nor  to 
the  *See  of  Rome,  in  any  causes  or  matters  happening  to  be  in 
contention,  and  having  their  commencement  and  beginning  in  any 
of  the  Courts  within  this  realm,  or  within  any  of  the  King's 
dominions,  of  what  nature,  condition  or  quality  soever  they  be  of ; 
but  that  all  manner  of  appeals,  of  what  nature  or  condition  soever 
they  be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be 
made  and  had  by  the  parties  grieved,  or  having  cause  of  appeal, 
after  such  manner,  form  and  condition,  as  is  limited  for  appeals 
to  be  had  and  prosecuted  within  this  realm  in  causes  of 
matrimony,  tithes,  oblations  and  obventions,  by  a  statute  thereof 
made  and  established  sithen  the  beginning  of  this  present  Parlia. 
ment,  and  according  to  the  form  and  effect  of  the  said  statute  ; 
any  usage,"  &c.  **  to  the  contrary  hereof  notwithstanding."  Sect.  4 
adds  that,  for  lack  of  justice  in  any  of  the  Archbishops*  Courts, 
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it  shall  be  lawful  to  the  parties  grieved  to  appeal  to  the  King 
in  his  Court  of  Chancery ;  and,  upon  every  such  appeal,  a  com- 
mission shall  be  directed  under  the  Great  Seal  to  such  persons  as 
the  King  shall  name,  as  in  case  of  appeal  from  the  Admiral's  Court, 
to  hear  and  definitively  determine  such  appeals. 


(Pattbson,  J. 
of  this  statute.) 


Causes  testamentary  are  not  mentioned  in  sect.  8 


It  seems  to  be  an  accidental  omission.  By  this  Act,  then,  ecclesias- 
tical causes  in  general,  touching  the  Crown,  were  brought  under  the 
regulation  of  stat.  24  Hen.  YIII.  c.  12,  s.  9,  and  the  Upper  House  of 
Convocation  made  the  Court  of  Appeal  in  all  such  causes;  but, 
where  the  Crown  was  not  concerned,  final  appellate  jurisdiction  was 
given  to  the  Commissioners,  afterwards  known  as  the  Court  of 
Delegates. 

The  presentation  to  Bramford  Speke  is,  within  the  meaning  of  the 
[  *68  ]  last  mentioned  clause,  a  matter  which  ^touches  her  Majesty,  her  heirs 
and  successors,  the  advowson  being  in  the  Crown,  and  the  presenta- 
tion by  her  Majesty's  letters  patent  (i).  That  the  Crown  has  a  direct 
interest  is  clear  from  the  circumstance  that,  on  the  Bishop's  refusal 
to  present,  the  Queen  may  bring  Quare  impedit,  and  that  she  has  done 
so,  and  the  Bishop  has  pleaded  this  very  refusal  as  an  answer  (2). 
It  is  not  necessary  that  the  Crown  should  have  been  a  party  to  the 
proceeding  which  led  to  this  appeal.  The  judgment  would,  as  a 
judgment  in  rem,  be  evidence  on  the  trial  of  the  Quare  irnpedit,  and 
would  probably  decide  the  point  there  in  issue.  The  effect  of  such 
judgments  is  discussed  in  1  Stark.  Evid.  285,  et  seq,  8rd  ed.     That, 


(1)  Sir  F.  Kelly  here  refeiTedto  the 
form  of  the  lettera  patent,  which  was 
as  follows.  "  Victoria  "  &c.  **  To  the 
Kight  Reverend  "  &c.,  '*  Lord  Bishop 
of  Exeter,  or,  in  his  absence,  to  his 
vicar-general  in  spirituals''  &c., 
* '  greeting.  We  present  unto  you  by 
these  presents  oiu:  beloved  in  Christ 
the  fieverend  George  Cornelius  Gor- 
ham,  clerk,  Bachelor  in  Divinity,  to 
the  vicarage  of  Bramford  Speke,  in 
oui"  county  of  Devon  and  in  your 
diocese,  now  legally  void  by  the  death 
of  the  last  incumbent  thereof,  and  to 
our  presentation  in  full  right  belong- 
ing: commanding  and  requiring  you 
to  admit  the  said  G.  C.  Gorham  to  the 


vicarage  of  Bramford  Speke  aforesaid, 
and  him  there  to  institute,  induct  and 
invest  with  all  and  every  the  rights, 
members  and  appurtenances  thereof, 
and  to  do  all  and  singular  other 
matters  and  things  in  anywise  touching 
or  concerning  the  admission,  institu- 
tion and  induction  aforesaid,  which  to 
your  pastoral  office  belongeth  or  apper- 
taineth.  In  testimony  whereof  these 
our  letters  we  cause  to  be  made  patent. 
Witness  ourself  at  Westminster,  the 
second  day  of  November  in  the 
eleventh  year  of  our  reign.  By 
the  Lord  Chancellor  of  Great  Britain. 
Shepherd." 

(2)  See  p.  508,  note  (1),  anU. 
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where  the  Bishop  has  examined  the  clerk  and  refused  to  admit,  the 
cause  of  refusal  is  traversable,  appears  by  SpecoVs  case(i),  where  it 
is  said  that,  ''  if  it  be  traversed,  and  the  party  refused  be  alive,  it 
shall  be  tried  by  the  Metropolitan,  and  if  he  be  dead,  it  shall  be  tried 
by  the  country.*' 

The  construction  of  the  statutes  now  contended  for  ^would  lead 
to  a  better  administration  of  justice ;  for,  in  cases  like  the  present, 
the  Upper  House  of  Convocation  would  be  much  more  competent  to 
decide  the  questions  raised  than  the  Judicial  Committee. 

That  a  prohibition,  for  want  of  jurisdiction,  lies  after  appeal  and 
sentence,  is  laid  down  in  Com.  Dig.  Prohibition  (D),  and  confirmed 
by  many  authorities. 

(Lord  Campbell,  Ch.  J. :  That  is  quite  clear. 

Patteson,  J.  referred  to  Gould  v.  Gapper  (2).) 

Cur,  adv.  vult. 

LoBD  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  motion  for  a  rule  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  the  Dean  of  the  Arches  and  to  the 
Archbishop  of  Canterbury :  (His  Lordship  here  stated  the  terms  of 
the  motion  as  they  are  set  forth,  ante,  p.  604). 

Having  myself  sat  as  a  member  of  the  Judicial  Committee  when 
the  appeal  referred  to  was  heard,  I  should  abstain  from  giving  any 
opinion  upon  the  propriety  of  granting  this  motion,  if  the  application 
were  connected  with  any  point  then  argued  and  decided  :  but  the 
Lord  Bishop  of  Exeter  in  his  afiSdavit  states  that ''  he  was  not,  at 
the  time  of  the  hearing  of  the  said  appeal  before  the  said  Judicial 
Committee,  nor  for  some  time  afterwards,  informed  or  aware  of  the 
objection  now  made ;  **  and  certainly  it  never  was  brought  forward, 
or,  as  far  as  I  know,  thought  of,  either  by  the  counsel  or  the 
members  of  the  Court,  till  after  the  decision  had  been  pronounced. 
It  is  therefore  as  new  to  me  as  to  my  learned  brothers  who  now 
sit  on  the  Bench  along  with  me. 

The  objection  is  that  Mr.  Gorham  had  no  right  by  law  to  appeal 
to  the  Queen  in  Council  for  the  purpose  of  bringing  the  case  before 
the  Judicial  Committee,  and  that  he  could  only  appeal  from  the 
judgment  of  the  Court  of  Arches  to  the  Upper  House  of  Convocation. 
If  this  objection  be  well  founded  in  point  of  law,  it  does  not  come 
too  late,  and  the  prohibition  ought  to  be  awarded  to  stay  the 

(1)  5  Co.  Bep.  57  a,  57  b,  58  a.  (2)  7  E.  R  766  (5  East,  345). 
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GoKHAM  execation  of  the  sentence;  for,  on  this  sapposition,  the  jadgment 
BiBHOP  OF  of  the  Court  of  Arches  against  Mr.  Gorham  remains  unreversed, 
ExETEB.  ^Yie  proceedings  before  the  Judicial  Committee  and  before  her 
Majesty  in  Council  must  be  considered  wholly  void,  and,  the  want 
of  jurisdiction  appearing  on  the  face  of  the  sentence,  advantage 
may  still  be  taken  of  the  nullity.  But,  after  a  very  attentive  and 
anxious  consideration  of  the  statutes  and  authorities  relied  upon, 
we  are  all  of  opinion  that  the  objection  is  unfounded,  and  that  the 
course  taken  by  Mr.  Gorham  upon  judgment  being  given  against 
him  in  the  Court  of  Arches  was  a  course  which  it  was  perfectly 
competent  to  him  to  take  for  the  purpose  of  having  that  judgment 
reviewed. 

The  case  turns  almost  entirely  upon  the  two  statutes  24  Hen.  VIII. 
c.  12  and  25  Hen.  VIIL  c.  19.  Sir  Fitzroy  Kelly,  in  his  lucid 
argument,  contended  that,  according  to  the  just  construction  of 
these  statutes,  in  all  causes  which  touch  the  Queen,  the  only  appeal 
given  from  the  Archbishop's  Court  is  to  the  Upper  House  of  Con- 
vocation ;  and  that  this  cause  between  Mr.  Gorham  and  the  Bishop 
of  Exeter  touches  the  Queen,  because  her  Majesty  is  patron  of  the 
living  of  Bramford  Speke.  Upon  this  last  point  we  do  not  feel  it 
necessary  to  give  any  opinion,  as  we  clearly  think  that,  if  the  Queen 
[  •66  ]  really  had  an  interest  in  the  question  whether  Mr.  Gorham  is  *or 
is  not  of  unsound  doctrine,  her  right  to  present  a  fit  clerk  to  the 
living  of  Bramford  Speke  not  being  in  controversy,  still  that  the 
Legislature  never  gave  a  power  to  appeal  in  such  a  cause  to  the 
Upper  House  of  Convocation. 

Sir  Fitzroy  Kelly  very  properly  admits  that  the  appeal  he  contends 
for  was  not  given  by  stat.  24  Hen.  YIII.  c.  12.  That  statute  was 
passed  when  Sir  Thomas  More,  a  rigid  Roman  Catholic,  was  Lord 
Chancellor,  and  when  Henry  had  not  yet  broken  with  the  See  of 
Eome.  Therefore  it  still  allows  an  appeal  to  the  Pope  in  all 
spiritual  suits ;  and  it  was  framed  upon  the  principle  that,  while 
all  temporal  matters  which  were  discussed  in  the  Ecclesiastical 
Courts  should  be  finally  determined  by  Courts  sitting  within  the 
realm,  the  spiritual  jurisdiction  which  belonged  to  the  Pope  as 
Supreme  Head  of  the  Western  Church  should  remain  unaffected. 
Accordingly  this  statute  is  confined  to  causes  about  wills,  to  causes 
about  matrimony  and  divorce,  and  to  causes  about  tithes  and 
oblations.  Respecting  these  three  classes  of  causes  it  is  enacted 
that  the  appeal  should  be  from  the  Archdeacon  to  the  Bishop,  and 
from  the  Bishop  to  the  Archbishop,  whose  judgment  was  to  be  final ; 
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cutting  off  the  appeal  to  Borne,  which  otherwise  would  have  lain. 
The  9th  section  of  the  Act  provides  that,  if  in  **  the  causes  before 
rehearsed  "  there  shall  be  matter  in  contention  which  may  touch 
the  King,  the  party  aggrieved  shall  or  may  appeal  to  the  spiritual 
prelates  and  other  abbots  and  priors  of  the  Upper  House  assembled 
in  Convocation,  whose  determination  is  to  be  final.  But  an  appeal 
from  the  Archbishop's  Court  in  a  suit  upon  a  Duplex  Querela 
involving  the  question  whether  the  clerk  presented  to  a  ^living  by 
the  King  was  of  unsound  doctrine  would  still  have  gone  to  Borne. 

In  the  following  year  Henry,  finding  that  there  was  no  chance  of 
succeeding  in  his  divorce  suit  with  the  sanction  of  the  Pope,  and 
being  impatient  to  marry  Ann  Boleyn,  resolved  to  break  with  Bome 
altogether,  and,  preserving  all  the  tenets  of  the  Boman  Catholic 
faith,  to  vest  in  himself  the  jurisdiction  which  the  Pope  had  hitherto 
exercised  in  England.  8ir  Thomas  More  had  now  resigned  the 
Great  Seal ;  and  it  was  held  by  the  pliant  Lord  Audley,  who  was 
ready  to  adopt  the  new  doctrines  in  religion,  or  to  adhere  to  the  old, 
as  suited  his  interests. 

In  a  new  session  of  Parliament  several  statutes  were  passed, 
which,  in  addition  to  further  regulating  appeals,  put  a  stop  to  the 
payment  of  first  fruits  and  Peter-pence  to  the  Bishop  of  Bome, 
forbade  the  investiture  of  English  Bishops  or  Archbishops  by  the 
Bishop  of  Bome,  gave  power  to  the  King  to  nominate  Bishops,  in 
default  of  election  by  the  Dean  and  Chapter,  under  a  conge  d'elire, 
prohibited  dispensations  or  licences  from  the  Bishop  of  Bome,  and 
declared  (i)  the  King  to  be  Supreme  Head  of  the  Church,  with 
power  to  "repress,  redress,  reform,  order,  correct,  restrain  and 
amend  all  such  errors,  heresies,  abuses,  offences,  contempts  and 
enormities  *'  "  which  by  any  manner  spiritual  authority  or  juris- 
diction ought  or  "  might  "  lawfully  be  reformed,  repressed,  ordered, 
redressed,  corrected,  restrained  or  amended  "  "  for  the  conservation 
of  the  peace,  unity  and  tranquillity  of  this  realm."  The  first  of 
these  statutes  was  25  Hen.  YIII.  c.  19,  which  put  an  end  to  all 
appeals  to  Bome  in  all  cases  whatsoever,  and  enacted,  by  sect.  8, 
"  that  all  manner  *of  appeals,  of  what  nature  or  condition  soever 
they  be  of,  or  what  cause  or  matter  soever  they  concern,  shall  be 
made  and  had  by  the  parties  grieved  "  "  after  such  manner,  form 
and  condition,  as  is  limited  "  by  the  former  Act  of  Parliament;  that 
is  to  say  from  the  Archdeacon  to  the  Bishop  and  from  the  Bishop 
to  the  Archbishop.  No  exception  is  introduced  respecting  causes 
(1)  Stat.  26  Hen.  VIII.  c.  1. 
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which  touch  the  King ;  and  on  the  contrary  the  enactment  is 
expressly  extended  to  all  causes,  of  whatever  nature  they  be,  and 
whatever  matter  they  may  concern.  But  all  doubt  is  removed  by 
the  following  section  (4),  which  creates  a  new  Court  of  Appeal  for 
all  causes  in  the  Ecclesiastical  Courts.  Instead  of  allowing  the 
decision  of  the  Archbishop  to  be  final,  as  it  was  by  stat.  24 
Hen.  VIII.  c.  12,  the  Legislature  now  enacted  that  "  for  lack  of 
justice  at  or  in  any  of  the  Courts  of  the  Archbishops'*  ''it  shall  be 
lawful  to  the  parties  grieved  to  appeal  to  the  King's  Majesty  in  the 
King's  Court  of  Chancery,"  where  delegates  are  to  be  appointed 
under  the  Great  Seal,  who  are  to  adjudicate  upon  the  appeal.  This 
appeal  is  given  in  all  causes  in  the  Courts  of  the  Archbishops  of 
this  realm,  as  well  in  the  causes  of  a  purely  spiritual  nature  which 
might  hitherto  have  been  carried  to  Bome,  as  in  the  classes  of  causes 
of  a  temporal  nature  enumerated  in  stat.  24  Hen.  YIII.  c.  12. 

The  meaning  of  the  Legislature  is  still  further  proved  by  sect.  6 
of  the  new  statute,  which  enacts  that  all  manner  of  appeals  hereafter 
to  be  taken  from  the  jurisdiction  of  any  abbots,  priors  and  places 
exempt  from  the  jurisdiction  of  the  Ordinary  shall  be  to  the  King's 
Majesty  in  the  Court  of  Chancery,  in  like  manner  and  form  as 
heretofore  to  the  See  of  Bome;  no  exception  being  introduced 
respecting  causes  which  touch  the  King,  although  it  was  then 
notorious  that  the  causes  ^touching  the  King  might  be  taken  to 
Bome,  Pope  Clement  having  recently  evoked  Henry's  divorce  suit 
from  before  Cardinals  Wolsey  and  Campeggio,  sitting  at  White 
Friars,  to  be  determined  by  his  Holiness  in  the  Vatican. 

The  construction  which  the  words  of  the  statute  seem  to  me  to 
require  is  expressly  put  upon  them  by  Lord  Coke.  In  his  4th 
Institute,  p.  840,  commenting  upon  the  statute  25  Hen.  YUI.  c.  19, 
this  great  lawyer  says:  ''A  general  prohibition,  that  no  appeals 
shall  be  pursued  out  of  the  realm  to  Bome,  or  elsewhere.  Item,  a 
general  clause  that  all  manner  of  appeals,  what  matter  soever  they 
concern,  shall  be  made  in  such  manner,  form  and  condition  within 
the  realm,  as  it  is  above  ordered  by  24  Hen.  YIII.  in  the  three 
causes  aforesaid ;  and  one  further  degree  in  appeals  for  all  manner 
of  causes  is  given,  viz.  from  the  Archbishop's  Court  to  the  King 
in  his  Chancery,  where  a  commission  shall  be  awarded  for  the 
determination  of  the  said  appeal,  and  from  thence  no  further." 

In  practice,  such  is  the  construction  that  has  been  invariably  put 
upon  the  statute  for  above  three  centuries,  without  any  doubt  being 
started  upon  the  subject  till  the  present  motion  was  made.    During 
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this  long  period  of  time  there  have  been  many  suits  decided  in  the 
Archbishops'  Courts  in  which  the  Crown  has  been  concerned, 
respecting  testaments  and  tithes,  and  also  of  a  spiritual  nature,  if 
this  Duplex  Querela  touches  the  Queen.  We  know  that  in  many 
of  these  the  decision  in  the  Archbishop's  Courts  was  not  satis- 
factory. According  to  what  is  now  contended  for,  the  appeal  ought 
always  to  have  been  to  the  Upper  House  of  Convocation.  But 
there  is  no  trace  of  any  such  appeal  ever  having  been  brought.  On 
the  contrary,  there  seems  every  ^reason  to  believe  that  the  appeal 
has  uniformly  been  to  the  King  in  the  Court  of  Chancery,  where 
Commissioners  have  been  appointed,  or,  in  common  language,  to 
''  the  High  Court  of  Delegates."  The  causes  of  this  sort  which  are 
most  likely  to  occur  are  testamentary,  respecting  the  administra- 
tion of  the  goods  of  persons  who  die  intestate  without  any  known 
relations.  If  such  persons  die  intestate,  or  their  wills  are  invalid, 
the  Sovereign  is  entitled  to  the  administration  of  their  personal 
property ;  and  the  right  of  the  Crown  may  depend  upon  the 
validity  of  the  wills  which  they  execute,  or  on  questions  of  pedigree 
with  claimants  who  allege  themselves  to  be  the  next  of  kin.  One 
instance  will  be  found  in  1  Phillimore,  170  (i),  in  which  the  Crown 
was  directly  interested,  and  Sir  William  Scott  appeared,  as  King's 
advocate,  for  the  Crown.  The  decision  being  against  the  Crown, 
there  was  an  appeal  from  the  Dean  of  the  Arches  to  the  Court  of 
Delegates:  and  lam  informed  by  practitioners  in  Doctors'  Commons 
that,  as  often  as  there  has  been  an  appeal  in  such  a  suit,  it  has 
followed  the  same  course. 

This  statement  rests  on  oral  testimony.  But  there  are  two 
precedents  to  which  I  can  refer  with  entire  confidence,  and  which, 
being  unopposed  by  any  of  a  contrary  tendency,  are,  I  think, 
sufficient  to  show  the  usage  in  construing  the  statute.  The  first 
occurred  not  long  after  the  statute  passed,  and  is  to  be  found  in 
Dyer,  278  (2).  The  appointment  of  the  Dean  of  Wells  being  vested 
by  Act  of  Parliament  in  the  Crown,  King  Edward  VI.,  by  letters 
patent,  appointed  one  Goodman  Dean,  who  was  thereupon  installed. 
Afterwards  the  *Bishop  of  Bath  and  Wells,  acting  under  the 
authority  of  the  King,  pronounced  sentence  of  deprivation  of  the 
deanery  against  Goodman.  There  was  an  appeal  to  the  Arch- 
bishop; and  he  confirmed  the  sentence  of  deprivation.  Goodman, 
considering  himself  aggrieved,  resolved  to  appeal.     Now  this  suit 
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touched  the  King ;  for  he  was  a  party  to  the  proceeding  as  well  as 
patron  of  the  deanery.    According  to  the  argument  at  the  Bar  the 
appeal  ought  to  have  been  to  the  Upper  House  of  Convocation. 
But  the  appeal  was  to  the  King  in  Chancery  :  and,  Delegates  being 
appointed,  they,  after  argument,  confirmed  the  sentence.  Edward  YI. 
thereupon,  by  letters  patent,  appointed  to  the  deanery  one  Turner, 
who  was  installed.   But,  on  the  accession  of  Queen  Mary  (G-oodman, 
I  presume,  being  a  Roman  Catholic  and  Turner  a  Protestant),  she, 
on  Goodman's  petition,  issued  a  fresh  commission  of  Delegates  to 
review  the  sentence  of  the  former  Delegates ;    and,  if  the  appeal 
ought  to  have  been  to  the  Upper  House  of  Convocation,  this  pro- 
ceeding was  coram  non  jvdice.     But  the  new  Delegates  reversed 
the  sentences  against  Goodman,  and  restored  him  to  the  deanery. 
Goodman  enjoyed  the   deanery  till   the   death    of   Queen    Mary- 
Turner  then  petitioned  Queen  Elizabeth  for  a  new  commission  of 
Delegates  to  review  the  sentence  against  him.     She  granted  a  new 
commission  of  Delegates ;  and  they  removed  Goodman  and  restored 
Turner.     Goodman  petitioned  for  another  commission  of  Delegates. 
This,  to  show  her  impartiality,  the  Queen  granted.    But  the  new 
Delegates  finally  decided  in  favour  of  Turner ;   and  he  enjoyed  the 
deanery  under  their  sentence  till  the  time  of  his  death.     Much 
litigation  arose  respecting  the  acts  of  the  rival  Deans  while  they 
were  respectively  *in  possession.     These  perplexing  questions  were 
debated  before  Chief  Justice  Catlyn,   Chief  Justice  Wray,   and 
several  other  most  learned  Judges.    They  might  have  been  easily 
solved  by  the  doctrine  that  all  the  proceedings  subsequent  to  the 
sentence  of  the  Archbishop  were  null  and  void,  the  appeal  not 
having  been  to  the  Upper  House  of  Convocation  ;  but  not  a  doubt 
was  whispered  respecting  the  appeal  having  been  duly  brought  to 
the  King  in  Chancery  under  the  4th  section  of  stat.  25  Hen.  VUI. 
c.  19:  and  full  effect  was  given  to  the  sentences  pronounced  by 
four  successive  commissions  of  Delegates  in  three  successive  reigns. 
The  other  case  (i)  to  which  I  refer  occurred   under  my  own 
observation  while  I  had  the  honour  to  hold  the  office  of  Chancellor 
of  the  Duchy  of  Lancaster.     A  doubt  had  long  existed  whether  the 
goods  of  persons  dying  in  the  County  Palatine  of  Lancaster  intes- 
tate, and  without  next  of  kin,  belonged  to  the  Sovereign  in  right  of 
the  Crown  or  in  right  of  the  Duchy  of  Lancaster ;   a  distinction 
which  became  of  practical  importance  from  the  time  when,  by  the 
arrangement  of  the  Civil  List,  all  the  casual  revenues  of  the  Crown 
())  Dt/ke  V.  Wal/ord,  70  R.  E.  75  (5  Moo.  P.  C.  C.  434). 
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were  payable  to  the  Consolidated  Fund,  while  such  casual  revenues 

arising  from  the  Duchy  were  still  allowed  to  go  into  the  Royal 

Privy    Purse.      Upon    the   death    of    a    person    in    the    County 

Palatine  intestate  and  without  next  of  kin,  the  claim  of  a  grant 

of  administration   of    his   personal  property  was   made   by   one 

proctor  in  right  of   the  Crown  and  by  another  in  right  of   the 

Duchy.    In  the  Court  of  the  Diocesan,  the  Bishop  of  Chester,  the 

decision  was  in  favour  of  the  Crown;    but,  on  an  appeal  to  the 

Archbishop  *of  York,  the  Metropolitan  of  the  province,  the  sentence 

was  reversed,  and  administration  was  ordered  to  the  nominee  of 

the  Duchy.     There  can  be  no  doubt  that  this  cause  touched  the 

Queen ;  for,  in  different  capacities,  she  was  the  sole  litigant :  the 

appeal  ought,  therefore,  emphatically  to  have  been  to  the  Upper 

House  of  Convocation,  if  such  an  appeal  could  in  any  case  lie.     No 

one  dreamed  of  such  a  proceeding.     The  appeal  was  not  brought 

before  the  Delegates,  only  because  the  statutes  2  &  8  Will.  lY. 

c.  92  and  3  &  4  Will.  IV.  c.  41  had  passed,  by  which  all  the  powers 

of  the  High  Court  of  Delegates,  both  in  ecclesiastical  and  maritime 

causes,  had  been  transferred  to   the  King  in   Council,  and  the 

Judicial  Committee  of  the  Privy  Council  had  been  established,  by 

which,  in  reality,  all  such  appeals  were  to  be  determined.     The 

appeal  was  prosecuted  there,  exactly  as  if  it  had  been  between 

subject  and  subject.     It  was  argued  at  great  length  before  Lord 

Brougham,  Lord  Langdale,  Mr.  Baron  Parke,  Sir  Herbert  Jenner 

Fust,  Dr.  Lushington  and  Mr.  Pemberton  Leigh.     I  myself  sat  at 

the  Bar,  assisting  the  counsel  for  the  Duchy.     The  report  of  the 

Judicial  Committee  was  in  our  favour,  confirming  the  decree  of  the 

Court  of  the  Archbishop  of  York :  and  this  was  confirmed  by  her 

Majesty  in  Council.     The  administration  was  accordingly  granted 

to  the  nominee  of  the  Duchy ;  and  the  question  was  considered  to 

be  solemnly  and  legally  settled.     But,  if  the  argument  of  Sir 

Fitzroy  Kelly  ought  to  prevail,  the  question  must  remain  doubtful 

till  it  is  decided  by  the  Upper  House  of  Convocation  for  the  province 

of  York. 

Were  the  language  of  stat.  25  Hen.  VIII.  c.  19,  obscure  instead 
of  being  clear,  we  should  not  be  justified  in  *  differing  from  the 
construction  put  upon  it  by  contemporaneous  and  long  continued 
usage.  There  would  be  no  safety  for  property  or  liberty  if  it  could 
be  successfully  contended  that  all  lawyers  and  statesmen  have  been 
mistaken  for  centuries  as  to  the  true  meaning  of  an  old  Act  of 
Parliament. 
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We  have  been  called  upon  to  recollect  that  the  Upper  House  of 
Convocation  would  be  a  much  fitter  tribunal  than  the  Judicial 
Committee  to  decide  such  questions  as  arose  in  the  appeal  between 
Mr.  Gorham  and  the  Bishop  of  Exeter :  but,  if  these,  and  likewise 
questions  about  wills,  about  marriages,  and  about  tithes  (which 
must  follow  the  same  rule),  might  be  better  decided  by  divines 
than  by  Judges  regularly  trained  in  the  profession  of  the  law  and 
accustomed  to  administer  justice  in  other  Courts,  we  cannot  be 
influenced  in  our  decision  by  any  view  to  public  policy.  Sitting 
here,  we  can  only  interpret  the  law,  and  try  to  discover  the  inten- 
tion of  the  Legislature  from  the  language  of  the  Statute  Book.  Pro- 
ceeding upon  this  principle,  we  all  think  that  no  reason  has  been 
shown  to  invalidate  the  sentence  on  the  alleged  ground  that  the 
Queen  in  Council  and  the  Judicial  Committee  had  no  jurisdiction 
over  the  appeal.  And,  none  of  us  entertaining  any  doubt  respect- 
ing the  legality  of  the  course  which  has  been  pursued,  we  feel 
bound  to  say  that  a  rule  to  show  cause  why  a  prohibition  should 
not  issue  to  stay  the  execution  of  the  sentence  ought  not  to  be 

granted. 

,  Rule  refused  (i). 


1850. 
April  29. 

[92] 


Ex  PARTE. NASH. 

(15  Q.  B.  92—96 ;  8.  0.  19  L.  J,  Q.  B.  296;  14  Jur.  574.) 

The  Court  will  not  grant  a  mandamus  commanding  a  Bailway  Company 
to  take  the  seal  ojS  the  register  of  shareholders,  on  a  suggestion  that  it 
was  affixed  without  authority,  and  contrary  to  the  provisions  of  stat. 
8  &  9  Yict.  c.  16  (the  Companies  Clauses  Consolidation  Act,  1845),  sa.  9, 
66,  75,  90. 

Keane  moved  for  a  rule  to  show  cause  why  a  mandamus  should 
not  issue,  commanding  the  Waterford,  Wexford,  Wicklow  and 
Dublin  Railway  Company  to  take  the  Company's  seal  oflf  the 
register  of  shareholders. 

From  the  affidavit  in  support  of  the  rule,  it  appeared  that  the 
Company  was  incorporated  by  stat.  9  &  10  Vict.  c.  ccviii.  (2), 


(1)  Afterwards,  in  the  present  Term, 
Sir  F.  Kelly  moved  the  Court  of  Com- 
mon Pleas  for  a  prohibition  in  this 
case  ;  but  the  Court,  in  the  following 
(Trinity)  Term,  after  taking  time  for 
consideration,  refused  the  rule.  He 
then,  in  Trinity  Term,  1850,  made  a 
like  motion  in  the  Court  of  Exchequer, 
and  obtained  a  rule  nMi,  against  which 


cause  was  shown  in  the  vacation  fol- 
lowing. The  Court  took  time  for  con- 
sideration, and,  in  the  same  vacation, 
discharged  the  rule  with  costs. 

(2)  Local  and  personal,  public,  **  for 
making  a  railway  and  branch  railway, 
to  be  called  •  The  Waterford.  Wexford, 
Wicklow,  and  Dublin  Railway.*  " 
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amended  by  two  later  Acts  (i) ;  and  that  the  Companies  GlauseB      Ex  parte 

Nash 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  is  incorporated  with 

the  Act  first  mentioned.  *That  the  principal  oflBce  of  the  Company  [  *93  ] 
was  at  449,  West  Strand,  in  Westminster.  That  fourteen  days' 
public  notice  of  the  seventh  ordinary  meeting  of  the  shareholders 
was  given  by  the  Company,  by  advertisement,  for  the  25th  of  last 
February,  at  one  o'clock,  at  the  office.  That  the  meeting  was  held 
accordingly,  and  many  shareholders  attended.  That  the  deponent, 
who  was  himself  a  shareholder,  and  was  authorised  to  represent 
several  others,  was  present  throughout.  That,  immediately  on  the 
chairman  taking  the  chair,  and  before  any  proposition  had  been 
made  to  authenticate  the  register  of  shareholders,  one  of  the  clerks 
was  making  preparations  for  affixing  the  common  seal  to  it.  That 
the  deponent  asked  the  chairman  not  to  permit  the  seal  to  be 
affixed  till  the  register  had  been  read  to  the  meeting;  but  the 
chairman,  with  the  concurrence  of  other  directors  present,  refused 
to  accede  to  this  request.  That  the  deponent  and  several  other 
shareholders  then  requested  to  see  the  register  before  it  was  sealed, 
and  required  that  it  should  be  read  to  the  shareholders,  and  certain 
names  submitted  to  the  opinion  of  the  meeting,  as  to  their  being 
retained  or  entered  therein,  or  not.  That  the  chairman  refused  to 
comply  with  this ;  upon  which  the  deponent  served  him  with  a 
written  protest  and  demand.  That  deponent  thereupon  moved  a 
resolution  that  the  register  should  be  read  before  the  seal  was 
affixed ;  and  the  motion  was  seconded ;  but  the  chairman  refused 
to  put  it.  That  the  deponent  then  himself  put  it;  and  it  was 
carried  without  a  dissentient  voice :  but  the  chairman,  with  the 
concurrence  of  the  said  other  directors,  refused  to  act  in  conformity 
with  the  resolution,  and  ordered  the  clerk  to  affix  the  seal,  no  pro- 
position having  been  made  ^to  that  effect,  and  again  refused  to  [*^^] 
allow  the  register  to  be  seen,  or  the  names  to  be  read :  and  the  seal 
was  affixed  by  the  clerk,  without  the  consent,  and  against  the  will, 
of  the  majority  of  the  shareholders  present.  That  afterwards  the 
deponent  demanded  inspection  of  the  register,  which  the  chairman 
refused  to  permit ;  and  the  shareholders  were  not  allowed  access  to 
it.  The  affidavit  then  stated  deponent's  reasons  for  believing,  and 
his  belief,  that  names  had  been  improperly  placed  on  the  register ; 
and  he  complained  of  other  irregularities,  and  alleged  that  the 
chairman  and  the  said  other  directors  had  conspired  to  withhold 

(1)  Stats.  10  &  n  Vict.  c.  bd.  and  11  &  12  Vict.  c.  xxix.,  both  local  and 
personal,  public. 
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Ex  parte      from  the  shareholders  the  means  of  obtaining  the  knowledge  of 
their  own  aflfairs. 

Keane,  in  support  of  the  motion : 

The  object  of  the  application  is  to  enforce  compliance  with  the 
Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Yict.  c.  16. 
The  register  is  kept  under  sect.  9,  which  directs  that  the  authen- 
tication by  the  common  seal  shall  take  place  at  ordinary  general 
meetings,  described  in  sect.  66.  Sect.  75  authorises  the  share- 
holders to  vote  at  the  general  meetings.  Sect.  90  gives  the 
directors  power  to  manage  the  affairs  of  the  Company,  ''except 
as  to  such  matters  as  are  directed  by  this  or  the  special  Act  to  be 
transacted  by  a  general  meeting  of  the  Company  ;  "  which  exception 
comprehends  the  affixing  of  the  seal. 

(Erlb,  J. :  What  is  the  extent  of  the  supposed  injury  ?  The 
certificate  of  shares  is  only  primd  facie  evidence  of  ownership,  by 
sect.  12.) 

The  shareholders  may  have  other  reasons  for  wishing  to  secure 
the  accuracy  of  the  register. 

(Lord  Campbell,  Ch.  J. :  You  ask  us  to  order  something  to  be 
undone  which  has  been  done.) 

Done  in  contravention  of  the  statute. 

[  •Ds  ]  (Lord  *Campbell,  Ch.  J. :   It  seems  to  me  quite  new  to  try 

the  validity  of  an  act  by  a  mandavius  to  undo  it.  Is  there  any 
precedent  ?) 

The  Court  of  Queen's  Bench  in  Ireland  has  granted  a  similar 
application:  but  it  is  true  that  the  case  in  which  that  was  done 
has  not  been  carried  farther.  In  Reg.  v.  The  Justices  of  the  West 
Riding  (i)  this  Court  ordered  the  Quarter  Sessions  to  erase  an  entry 
confirming  an  order,  on  the  ground  that  the  Sessions  had  no 
authority  to  confirm  that  order.  In  Ex  parte  Stanford  {2)  the 
Court  certainly  refused  to  direct  a  registrar  to  erase  an  entry  of 
birth  which  he  had  been  induced  to  make  by  a  fraudulent  mis- 
representation :  but  there  the  registrar  had  done  no  more  than  he 
was  bound  to  do  under  the  circumstances :  here  the  proceeding  is 

(1)  64  E.  E.  451  (6  a  B.  1).  (2)  1  Q.  B.  886. 
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wrongful  throughout.   No  remedy  but  mandamus  can  be  suggested :      Ex  parte 
an  indictment  would  not  undo  what  has  been  done. 

Lord  Campbell,  Gh.  J. : 

We  must  not  grant  this  rule.  If  I  had  the  smallest  doubt,  I 
would  follow  the  example  of  the  high  tribunal  which  is  said  to 
have  complied  with  a  similar  application,  and  for  which  I  enter- 
tain the  greatest  respect.  But,  having  no  doubt,  I  am  bound  to 
act  on  my  own  view.  The  writ  of  mandamvjs  is  most  beneficial : 
but  we  must  keep  its  operation  within  legal  bounds,  and  not  grant 
it  at  the  fancy  of  all  mankind.  We  grant  it  when  that  has  not 
been  done  which  a  statute  orders  to  be  done;  but  not  for  the  purpose 
of  undoing  what  has  been  done.  We  may,  upon  an  application  for 
a  mandamus,  entertain  the  question  whether  a  corporation,  not 
having  affixed  its  seal,  be  bound  to  do  so;  but  not  the  question 
whether,  when  *they  have  affixed  it,  they  have  been  right  in  [  ♦96  ] 
doing  so.  I  cannot  give  countenance  to  the  practice  of  trying  in 
this  form  questions  whether  an  act  professedly  done  in  pursuance 
of  a  statute  was  really  justified  by  the  statute. 

Patteson,  J. : 
I  agree  that  we  have  no  power  to  do  what  is  asked. 

WiGHTMAN  and  Erlb,  JJ.  concurred. 

Rule  refused. 

■  ♦ 

HUNTLEY  V.  DONOYAN.  i860. 

(16aB.9ft-102.)  ^^''- 

The  master  of  a  foreign  vessel  arriving  in  the  port  of  London  delivered  [  ^^  ] 
to  the  Custom-house  officers  a  report  of  the  burthen  of  his  ship,  and  the 
numher  of  his  crew  ;  and  it  was  filed  at  the  Custom-house :  Held,  that  the 
provisions  of  stat.  8  &  9  Yict  o.  86,  ss.  2,  7,  18  (1),  did  not  give  this  the 
character  of  a  public  document  so  as  to  make  it  evidence  of  the  burthen  of 
the  ship. 

A  certificate  was  produced  from  the  Custom-house,  where  it  had  been 
filed,  signed  by  a  party  who  certified  that  he  had  measured  the  vessel,  and 
stated  the  amount  of  the  tonnage. 

Held  (it  not  being  shown  that  this  was  an  act  prescribed  hy  statute)  that 
the  certificate  could  not  be  received  in  evidence  as  a  public  document  to 
prove  the  burthen  of  the  ship. 

AssuMPsrr.     The  first  count  charged  that,  to  wit,  on  &c.,  in 
consideration  that  plaintiff,  at  defendant's  request,  had  delivered 

(1)  See  now  Customs  Consolidation  Act,  1876  (39  &  40  Yict.  c.  36),  ss.  50 
et  se^. — ^A.  0, 
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HuNTLBT  to  defendant  a  large  quantity,  to  wit  ninety  tons,  of  ice  of  plaintiff, 
Donovan.  '^^  ^^^  purpose  and  in  order  that  defendant  should  sell  the  same 
for  plaintiff  at  the  best  market  price  he  could  procure,  with  liberty 
to  defendant  to  purchase  as  much  thereof  as  defendant  could  dis- 
pose of  in  his  own  business,  for  reward  to  defendant  in  that  behalf, 
and  that  defendant  had  accepted  and  received  the  said  ice  for  that 
purpose,  and  upon  those  terms,  defendant  promised  plaintiff  that 
he  would  take  due  and  proper  care  of  the  ice  whilst  he  so  had  the 
same  for  the  purpose  aforesaid,  and  would,  within  a  reasonable 
[  •97  ]  time  after  being  *thereunto  requested,  render  to  plaintiff  a  just 
and  true  account  thereof,  and  as  to  how  he  had  sold  and  disposed 
of  the  same.  That,  although  plaintiff  afterwards,  to  wit,  on  Sec., 
requested  defendant  to  render  to  him  a  just  and  true  account,  &c., 
and  although  a  reasonable  time  for  his  rendering  such  account  had 
elapsed  &c.,  yet  defendant  did  not  nor  would,  within  that  time  or 
at  any  other  time,  render  to  plaintiff  a  just  and  true  account  &c. ; 
and  although  defendant  did  afterwards,  to  wit,  on  &c.,  render  to 
plaintiff  an  account  &c.,  yet  the  same  was  not  a  just  and  true 
account,  but  was  a  false  and  untrue  account  of  the  said  ice,  and  as 
to  how  defendant  had  sold  and  disposed  thereof.  And  plaintiff 
further  says  that  defendant,  disregarding  &c.,  whilst  he  so  had  the 
said  ice  for  the  purpose  and  on  the  terms  aforesaid,  took  so  little 
and  such  bad  care  thereof  that  a  great  part  thereof,  to  wit  ibc, 
was  wasted,  melted,  and  wholly  lost  to  plaintiff.  There  were  other 
counts,  which  it  is  unnecessary  to  state. 

Pleas.  1.  Non  assumpsit.  2.  As  to  the  first  count,  so  far  as 
relates  to  the  not  rendering  an  account,  that  plaintiff  did  not 
request  defendant  to  render  an  account  &c.,in  manner  and  form  &c. 
8.  As  to  the  same,  that  defendant  did,  within  a  reasonable  time, 
render  a  just  and  true  account  &c.  4.  As  to  the  first  count,  so  far 
as  relates  to  the  breach,  that  defendant  did  take  due  and  proper 
care  &c.,  and  the  said  part  of  the  ice  did  not  become  wasted  &c.  by 
reason  of  defendant  taking  bad  care  thereof,  in  manner  and  form  &c. 
Each  of  these  pleas  concluded  to  the  country,  and  issue  was  joined 
thereon.  There  were  other  pleadings,  which  need  not  be  further 
noticed. 
[  98  ]  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 

after  Hilary  Term,  1849,  the  contract  in  the  declaration  was 
proved ;  and  it  appeared  that  the  defendant  had  rendered  an 
account  and  made  payment  in  conformity  with  it :  but  the  question 
ultimately  in  dispute  was  as  to  the  amount  of  ice  delivered  by 
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plaintiff  to  defendant.  Of  this  the  plaintiff  gave  prima  facie  Huntlbt 
evidence:  and  the  defendant  gave  evidence  in  answer.  For  the  dokoVan. 
defendant,  a  document  was  produced,  by  a  Custom-house  ofiScer, 
from  the  Custom-house,  where  it  had  been  filed.  It  was  proved'  to 
be  signed  by  the  master  of  a  foreign  vessel,  which  had  brought  the 
ice  to  England  for  the  plaintiff:  but  it  also  appeared  that  it  was 
drawn  out  by  the  ship  broker ;  and  that  the  master  did  not  under- 
stand English,  and  that  the  contents  had  not  been  explained  to 
him.  The  document  contained  a  statement  of  the  burthen  of  the 
ship,  and  the  number  of  the  crew ;  and  it  was  sought  to  make  this 
evidence  as  to  the  quantity  of  the  ice  conveyed.  The  Lord  Chief 
Justice,  upon  objection  taken,  rejected  the  evidence.  Another 
document  was  offered  in  evidence  for  the  defendant,  of  which  the 
following  is  a  copy.  "  Port  of  London.  These  are  to  certify  that 
I  have  admeasured  the  ship  or  vessel  Mary,  whereof  Jan  Harms 
Doyen  is  master,  from  Leer  :  and  the  true  tonnage  is  seventy-seven. 
Witness  my  hand,  (signed)  W.  Board.  Custom-house,  London, 
March  28th,  1848.  Clapham."  This  was  brought  from  the  Custom- 
house,  where  it  had  been  filed.  This  evidence,  also,  was  objected 
to,  and  not  admitted.    Verdict  for  plaintiff. 

Li  Hilary  Term,  1849,  M.  Chambers  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  the  rejection  of  evidence. 

Sheey  Serjt.  and  Bovill  now  showed  cause :  [  99  ] 

The  defendant  seeks  to  get  rid  of  the  objection,  that  the  Master 
who  signed  the  report  did  not  understand  it,  by  treating  it  as  an 
instrument  authorized  by,  and  deriving  validity  from,  the  enact- 
ments of  stat.  8  &  9  Vict.  c.  86  (i).  By  sect.  2,  '*  no  goods  shall  be 
unladen  from  any  ship  arriving  from  parts  beyond  the  seas  "  before 
due  report  of  such  ship  has  been  made  and  warrant  granted  in 
manner  after  directed.  Sect.  7  directs  that  the  master  shall,  in 
twenty-four  hours  after  arrival,  make  due  report  of  such  ship. 
Sect  18  directs  a  bill  of  entry  of  goods  inwards  to  be  delivered  by 
the  party  entering  to  the  collector  or  controller,  which  bill  of  entry, 
being  duly  signed  by  the  collector  or  controller,  shall  be  the  warrant 
for  the  landing.  The  master,  in  delivering  this  report  or  entry, 
does  not  act  for  the  public,  but  for  himself  only,  or  his  employer : 
he  does  it  only  for  the  purpose  of  getting  his  cargo  landed :  he  is 
not  a  public  functionary.    He  is  no  where  directed  to  state  the 

(1)  See  now  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  ss.  50 
ei  aeq. — A.  C. 
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HuNTLBT  burthen  of  his  ship.  As  to  the  certificate  of  tonnage,  a  survey 
Donovan,  made  regularly  by  oflBcers  for  the  purpose  of  registering,  under  the 
Eegistry  Act,  8  &  9  Vict.  c.  89,  s.  15  (i),  might  be  evidence  propria 
vigore :  but  here  the  whole  proceeding  is  one  to  which  that  statute 
has  no  relation :  the  ship  is  not  entitled  to  British  registry :  and 
therefore  the  document  is  not  a  public  one.  The  certificate  must 
have  been  given  for  the  purpose,  not  of  showing  the  tonnage,  which 
the  ofiScer  was  not  bound  to  do,  but  to  enable  the  Custom  officers  to 
estimate  the  amount  of  Customs  due. 

Chambers^  Ball  and  WiUes,  contra : 

As  to  the  master's  report,  it  must  be  taken  conclusively  that  he 
[  •lOO  1      *understood  it.    The  agent  of  the  importer  is  bound  to  file  it : 
and  the  transaction  stands  therefore  on  the  footing  of  a  public  act 
done. 

(Eblb,  J. :  The  bill  of  entry  is  no  more  than  an  authority  for 
landing.) 

There  certainly  is  no  direct  enactment  that  the  master  shall  make 
such  a  return  as  this :  but  the  duty  seems  to  follow  from  his  having 
to  make  a  report,  generally,  of  the  ship  and  goods. 

(Erlb,  J. :  In  Hughes  v.  Wilson  (2)  Lord  Ellbnborough  said  that 
it  would  be  dangerous  to  give  the  effect  of  public  documents,  for  all 
purposes,  to  shipping  entries  at  the  Custom-house :  I  think  this  is 
no  more  than  a  private  act. 

Lord  Campbell,  Ch.  J.:  Even  if  the  master  were  bound  to 
make  the  report,  does  that  render  it  evidence  against  all  the 
world  ? 

Erle,  J. :  In  order  to  be  married,  under  stat.  6  &  7  Will.  IV. 
c.  85,  a  man  must  give  a  notice  of  his  name,  condition,  age,  &c., 
which  goes  into  the  registrar's  certificate :  is  such  a  certificate 
evidence  against  all  the  world?) 

The  muster  book,  transmitted  by  the  officers  of  a  King's  ship  to 
the  Navy  Office,  and  there  kept,  is  evidence  that  a  deceased  seaman 
belonged  to  the  ship :  Rex  v.  Fitzgerald  (3),  Hex  v.  Rhodes  (4). 

(1)  See  now  Merchant  Shipping  Act,  (3)  1  Leach's  C.  C.  20  (4th  ed.). 
1894  (57  &  58  Vict.  c.  60),  8.  6.— A.  0.  (4)  1  Leach's  C.  C.  24. 

(2)  1  Stark.  N.  P.  0.  179. 
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(LoBD  Campbell,  Gb.  J. :  The  commander  of  a  man  of  war  is  a     Httntley 
public  officer  for  tbe  purpose.)  Donovan. 

At  least  the  master,  here,  was  the  plaintiff's  agent ;  and  his  acts 
therefore  are  evidence  against  tbe  plaintiff. 

(The  CouBT  said  that  this  point  was  not  made  on  moving,  and 
that  the  agency  had  not  been  proved  in  fact.) 

As  to  the  second  document,  even  if  it  was  not  expressly  required  by 

the  statute,  it  was  receivable  because  it  appeared  *that  such  docu-       [  *ioi  ] 

ments  are  given  according  to  the  course   of  proceeding   in  the 

Custom-house:  and  that  course  gives  the  act  the  character  of  a 

public  act,  especially  if  sects.  15  and  16  (i)  of  stat.  8  &  9  Vict.  c.  89, 

be  read  together,  which  provide  for  the  mode  of  ascertaining  the 

tonnage,  when  that  is  to  be  done. 

LoBD  Campbell,  Ch.  J. : 

No  ground  has  been  laid  for  the  admission  of  the  certificate ;  for 
no  enactment  has  been  shown  creating  a  duty  in  the  performance 
of  which  such  a  certificate  would  be  required.  As  to  the  master's 
report,  if  it  were  made  out  that  it  was  given  by  a  public  functionary 
in  the  discharge  of  a  public  duty,  I  should  have  a  difficulty  in 
saying  that  it  was  to  be  rejected  because  it  appeared  that  the 
functionary  did  not  know  the  contents.  But  I  think  it  was  not  so 
given.  It  was  made  by  an  individual  for  his  own  benefit ;  and  it 
would  be  monstrous  to  lay  down  that  what  is  so  made  is  evidence 
against  all  the  world.  The  illustration  suggested  by  my  brother 
Eblb,  of  a  marriage  certificate,  shows  that  such  a  principle  is 
inadmissible.  There  the  certificate  really  is  given  in  the  perform- 
ance of  a  public  duty  on  the  information  of  the  party  obtaining 
it :  here  there  is  no  public  duty  in  question,  but  simply  information 
given  by  a  party  for  his  own  benefit,  in  order  to  get  the  cargo 
landed.  As  to  its  being  the  act  of  the  plaintiff's  agent,  I  give  no 
opinion  how  that  might  have  affected  the  question,  had  the  point 
been  made :  but  it  was  not  put  on  the  motion* 

Patteson,  J. : 
The  cases  referred  to  by  the  defendant's  counsel  were  cited  rather 

(1)  See  now  Merchant  Shipping  Act,  1894  (67  &  58  Vict.  c.  60),  as.  6,  77, 
and  Sch.  II.—A.  0. 
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HuNTLBT  with  respect  to  the  certificate  ^than  to  the  master's  report.  Johnson 
Donovan.  V.  Ward  (i)  is  such  a  case.  But  here  it  does  not  appear  that  the 
[  •102  ]  certificate  was  given  in  the  performance  of  a  public  duty :  the  argu- 
ment therefore  falls  to  the  ground.  The  question  as  to  the  master's 
report  was  put  on  the  ground  of  the  statute:  and,  supposing  that 
the  document,  if  signed  by  an  Englishman,  were  receivable  on  that 
ground,  I  should  say  that  we  might  receive  it  hete,  it  having 
actually  been  signed.  But,  when  we  come  to  ask  whether  this  was  a 
public  duty,  all  we  find  is  that  the  master  must  do  it  in  order  to  get 
his  cargo  landed.  A  further  question  would  have  been  raised,  if  it 
had  been  shown  that  the  master  was  the  plaintiff's  agent :  but  that, 
as  I  understand  the  evidence,  did  not  appear. 

Eble,  J.  (2) : 

The  certificate  is  manifestly  inadmissible,  because  no  public  duty 
in  that  respect  is  imposed  on  the  Custom-house  officer.  The 
master's  report  is  tendered  as  a  public  document.  But  the  master 
does  not  give  it  in  the  discharge  of  a  public  duty :  he  gives  it 
because  it  is  his  interest  to  get  the  cargo  landed.  It  therefore  has  not 
the  character  of  a  public  document.  And  it  never  was  tendered  as 
the  act  of  the  plaintiff's  agent;  nor  was  there  any  evidence  of  such 
agency.  It  did  not  appear  that  the  plaintiff  had  any  interest  in 
the  ship  or  cargo  beyond  his  interest  in  the  ice ;  and  the  master 
merely  acted  between  the  ship  owner  and  the  plaintiff.  At  any 
rate,  the  evidence  was  not  tendered  on  this  ground. 

Eule  discharged. 


[155] 


1850  FORSTER  V.   HOGGART  and  NORTON. 

May  3. 

(16  Q.  B.  155—171 ;  S.  C.  19  L.  J.  Q.  B.  340 ;  14  Jur.  767.) 


Plaintiff  purchased  land,  and  paid  a  deposit  The  condition  of  sale  stated 
that  the  sale  was  made  by  a  first  mortgagee  imder  a  power  of  sale.  It 
afterwards  appeared  that  the  power  of  sale  was  given  only  in  case  the 
mortgagee  should  give  notice  in  wilting  to  the  mortgagor  to  pay  the  money 
due,  and  the  mortgagor  should  not  pay  within  three  calendar  months  after 
such  notice ;  and  it  was  provided  that  the  receipts  of  the  mortgagee  should 
discharge  the  person  paying  from  heing  answerable  for  misapplication  of 
the  money,  or  inquiring  into  the  propriety  of  the  sale  purporting  to  be 
made  in  pursuance  of  the  power,  and  from  being  obliged  to  be  satisfied 
whether  the  terms  on  which  the  sale  was  made  by  virtue  of  the  power  were 

(1)  6  Esp.  N.  P.  C.  47,  48.    On  the  Gaieral,  1  Dow,  404. 
motion,  reference  was  also  made  to  (2)  Wightman,  J.  had  left  the  Court 

Richardson  v.  Mellish,  27  B.  B.  603  during  the  argument. 
(2  Bing.  229),  and  Tomhins  v.  Attorney^ 
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complied  with.  Af fcer  this  mortgage,  and  before  the  sale,  the  mortgagor 
had  executed  several  additional  mortgages  on  the  property.  No  notice  was 
in  fact  given  to  him  by  the  mortgagee :  but,  before  the  sale,  and  after  the 
subsequent  mortgages,  he  agreed  in  writing  that  It  should  be  lawful  for  the 
first  mortgagee  to  sell  without  giving  notice : 

Held  that  the  purchaser,  upon  discovery  of  these  facts,  was  entitled  to 
rescind  the  contract  and  recover  the  deposit ;  although,  after  the  sale  and 
before  the  rescinding  of  the  contract,  the  mortgagor,  the  first  mortgagee, 
and  several  (whether  all  or  not  did  not  appear)  of  the  subsequent  mort- 
gagees, had  executed  an  indenture,  whereby  it  was  declared  and  agreed  that 
the  sale  should  be  valid  although  no  notice  had  been  given. 

Assumpsit.  The  declaration  claimed,  in  the  first  count,  408{.  for 
money  had  and  received,  and  interest :  and,  in  the  second,  4002.  on 
an  account  stated. 

The  particulars  of  plaintiff's  demand  were  as  follows : 


FORSTEB 

f. 

HOGGABT, 


1846. 
August  81st. 


Sept.  22nd. 


Nov.    27th. 


Deposit  on  the  purchase  of  two  lots  of 
freehold  building  ground  purchased 
at  a  sale  by  auction        ... 

Deposit  on  another  lot  purchased  by  ) 
private  contract       -        -        -        -  i 

Deposit  on  three  lots  purchased   by  | 
private  contract       -        -  -  i 

Deposit  on  another  lot      -        -        - 


d. 


200    0    0 


54    0    0 


47  10    0 
24  10    0 


£826    0    0 


Interest  on  the  same,  respectively,  from  the  above  dates  until 
recovery  hereon. 

And  the  like  amount  upon  an  account  stated. 

The  defendants  pleaded:  1.  The  general  issue.  2.  As  to  1202., 
parcel  &c.,  payment  before  action.  8.  As  to  1221.  18^.  2ei.,  parcel 
&c.,  a  set-off;  whereon  respectively  issue  was  joined. 

On  the  trial,  before  Pollock,  C.B.,  at  the  Guildford  Summer 
Assizes,  1848,  a  verdict  was  found  for  the  plaintiff  for  400^ 
damages,  subject  to  the  opinion  of  this  Court  upon  a  case,  which, 
so  far  as  regards  the  point  decided,  was  as  follows. 

On  81st  August,  1846,  plaintiff  contracted  with  defendants  for 
the  purchase  of  certain  freehold  building  ground,  situate  at 
Bromley,  in  Kent,  for  the  sum  of  2,000i.,  and  paid  thereupon  to 
defendants  a  deposit  of  2002. ;  and,  upon  that  occasion,  he  entered 
into  and  signed  the  following  agreement. 


[156  J 
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.   F0R8TEB  ''  8l8t  August,  1846. 

HoaoABT.  *'  Memorandum.  I  have  this  day  purchased,  at  Messrs.  Hoggart 
and  Norton's  sale,  lots  4  and  5,  described  in  the  within  particular, 
for  the  sum  of  2,000Z.,  subject  to  the  within  conditions  and 
stipulations,  and-have  paid  into  their  hands  the  sum  of  200Z.,  as 
a  deposit,  and  in  part  payment  of  the  purchase-money :  and  I  do 
hereby  agree  to  pay  the  remainder  of  such  purchase-money  to 
the  vendors  on  or  before  the  25th  of  December  next,  and  in  all 
other  respects  to  perform  and  observe  the  said  conditions  and 
stipulations. 

Purchase-money  £2,000 

Deposit      .        -      200 

1,800"  (Signed)    "  W.  C.  Forstbr/' 


"By  deposit  JE200" 

(Signed)     "  Hoggart  and  Norton.     September  4th,  1846." 

[  157  ]  The  purchase  was  made  subject  to  certain  conditions  of  sale ; 

amongst  which  was  the  following. 

"  11th.  The  present  sale  is  made,  as  to  the  lifehold  interest,  by 
the  first  mortgagees,  under  a  power  of  sale,  and,  as  to  the  reversion, 
by  a  trustee  for  sale  (i).  No  objection  to  the  title  shall  be  made  on 
account  of  the  union  of  the  sales,  nor  in  respect  of  any  apportion- 
ment of  the  purchase-money  which  may  be  made  by  the  vendors, 
without  the  concurrence  of  any  other  persons,  as  between  the 
lifehold  and  reversionary  interests."  "  And  no  purchaser  shall  be 
entitled  to  require  any  abstract  or  evidence  of  the  incumbrances 
on  the  leasehold  interest  subsequent  to  the  mortgage  deed  in  which 
the  above  power  of  sale  is  contained,  although  notice  of  such 
incumbrances  may  appear  on  the  title  to  be  shown." 

On  22nd  September,  1846,  plaintiff  contracted  with  defendants 
for  the  purchase  of  another  portion  of  land,  situate  at  Bromley  afore- 
said, for  the  sum  of  270Z.,  and  paid  thereon  to  defendants  a  deposit 
of  642. ;  and,  on  that  occasion,  signed  the  following  agreement. 

"  September  22nd,  1846. 
"I    agree    to    purchase  lot  10,  described  in  the  particulars, 
agreeably  to  the  annexed  conditions,  and  to  give  for  the  same  the 
sum  of  2701. 

Deposit  £64t    0    0 

(Signed)     W.  C.  Forster." 

^64    0    0" 

(1)  The  discussion  was  cod  fined  to  the  sale  by  the  first  mortgagees. 
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On  the  19th  and  27th  November,  1846,  plaintiff  contracted  with      Fobstku 
defendants  for  the  purchase  of  further  portions  of  land  at  Bromley     hogoabt. 
aforesaid,  for  the  sums,  *re8pectively,  of  245Z.  and  475Z.,  whereon       [  *168  ] 
he  paid  deposits  to  the  defendants  of  24Z.  lOs.  and  47Z.  lOs. ;  and, 
on    those    occasions,   signed    agreements    corresponding,  mutatis 
mutandis,  with  that  of  September  22nd,  1846. 

The  last  three  purchases  were  all  made  subject  to  the  above 
mentioned  conditions  of  sale,  except  that  to  the  10th  condition  the 
following  words  were  added,  and  formed  part  of  the  said  condition : 
"Nor  shall  any  purchaser  require  the  concurrence  of  any  other 
person  or  persons  in  his  conveyance  than  such  first  mortgagees  of 
the  lifehold  interest,  and  the  trustees  for  sale  of  the  reversionary 
interest." 

In  making  the  said  several  contracts  of  sale,  the  defendants 
acted  as  the  agents  of  Henry  Birkbeck  and  John  Henry  Gurney,  to 
whom  the  whole  of  the  said  lands  and  premises  had,  in  considera- 
tion of  the  sum  of  50,000Z.,  been  conveyed  by  one  James  Wright 
Nokes,  by  way  of  mortgage,  by  an  indenture,  bearing  date  20th 
June,  1844,  made  between  the  said  J.  W.  Nokes  of  the  first  part, 
one  George  Annesley  of  the  second  part,  and  the  said  Henry 
Birkbeck  and  John  Henry  Gurney  of  the  third  part;  in  which 
indenture  was  contained  the  following  power  of  sale. 

"Provided  always,  and  it  is  hereby  agreed  between  the  said 
parties  hereto,  that,  if  the  said  sum  of  50,000Z.  and  interest,  or  any 
part  thereof,  shall  not  be  paid  on  or  at  the  days  or  times  herein- 
before appointed  for  payment  of  the  same  respectively,  and  the 
said  H.  Birkbeck  and  J.  H.  Gurney,  or  either  of  them,  their  or 
either  of  their  executors,  administrators  or  assigns,  shall,  at  any 
time  afterwards,  give  notice  in  writing  under  their  or  his  hands  or 
hand  to  the  said  J.  W.  Nokes,  his  appointees,  *heirs,  executors,  [  •ISQ  ] 
administrators  or  assigns,  to  pay  off  the  principal  moneys  which 
shall  be  then  due  on  the  security  of  these  presents,  or  leave  such 
notice,  at "  &c.,  "  or  at  the  usual,  or  at  the  last,  known  place  of 
abode  in  England  of  him  the  said  J.  W.  Nokes,  his  heirs "  &c., 
''or  any  of  them  (and  which  notice  shall  be  effectual  notwith- 
standing any  disability  of  any  person  to  or  for  whom  the  same 
shall  be  given  or  left  as  aforesaid),  and  the  said  J.  W.  Nokes,  his 
appointees,  heirs,  executors,  administrators  or  assigns  shall  not, 
within  three  calendar  months  after  such  notice  in  writing  shall 
have  been  given  or  left  as  aforesaid,  pay  off  all  the  principal  and 
interest  moneys  which  shall  then  remain  due  and  owing  on  the 
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FoRSTER  security  of  these  presents,  then  it  shall  be  lawful  for  the  said 
HoGOABT.  H.  Birkbeck  and  J.  H.  Gumey,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  thereupon,  or  at  any 
time  thereafter,  absolutely  to  sell  the  said  capital  and  other 
messuages,  lands  and  hereditaments"  &c.,  "and  the  fee  simple 
and  inheritance  thereof "  Ac,  "  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  and  under  such 
conditions  or  stipulations,  with  regard  to  the  acceptance  of  the 
title  to  the  said  premises  or  otherwise,  as  to  the  said  H.  Birkbeck 
and  J.  H,  Gurney,  or  the  survivor  of  them,  or  his  heirs,  executors 
or  administrators,  shall  seem  meet ; "  "  and  that,  for  the  purposes 
aforesaid  or  any  of  them,  it  shall  be  lawful  for  the  said  H.  B.  and 
J.  H.  Gumey,  and  the  survivor  of  them,  and  the  heirs,  executors 
and  administrators  of  such  survivor,  to  enter  into  and  execute  all 
such  contracts  and  assurances  as  they  or  he  shall  see  fit.  And  it 
is  hereby  expressly  agreed  and  declared  that,  for  efiEectuating  any 
[  •J60  ]  such  sale  or  *sales,  the  heirs  of  the  survivor  of  them  the  said 
H.  Birkbeck  and  J.  H.  Gumey,  or  any  other  person  or  persons  in 
whom  the  legal  estate  of  and  in  the  said  mortgaged  premises  or 
any  part  thereof  shall  or  may  become  vested,  shall,  from  time  to 
time,  make  and  execute  such  conveyances  and  assurances  of  the 
same  premises,  or  any  part  thereof,  as  the  person  or  persons  for 
the  time  being  exercising  the  aforesaid  power  of  sale  in  that  behalf 
direct  or  appoint.  And  it  is  hereby  agreed  and  declared  that  all 
such  contracts,  agreements,  conveyances,  assignments  and  assur- 
ances as  shall  be  made,  entered  into  or  executed  by  the  said 
H.  Birkbeck  and  J.  H.  Gurney,  or  either  of  them,  their  or  his 
heirs,  executors  or  administrators,  or  any  such  other  person  or 
persons  as  aforesaid,  for  effecting  any  of  the  purposes  aforesaid, 
may  be  entered  into  and  executed  either  with  or  without  the  con- 
currence of  the  said  J.  W.  Nokes,  his  appointees,  heirs,  executors, 
administrators  or  assigns,  and  shall,  whether  the  said  J.  W.  Nokes, 
his  appointees  "  &c.,  "  shall  or  shall  not  join  therein  or  assent 
thereto,  be  effectual  and  binding  upon  him  and  them,  and  all 
persons  claiming  under  him  or  them.  And  it  is  hereby  agreed  and 
declared  that  the  receipt  or  receipts  of  the  said  H.  Birkbeck  and 
J.  H.  Gurney,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  for  the  moneys  to  arise  by  such 
sale  or  sales  as  aforesaid,  or  any  other  moneys  payable  to  them  or 
him  by  virtue  of  these  presents,  shall  effectually  discharge  the 
person  or  persons  paying  the  same  from  being  answerable  or 
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accountable  for  the  misapplication  or  non>application  of  the  said      Fobstkb 
moneys,  or  from  being  obliged  to  see  to  the  application  thereof,  or     hoooart. 
to  inquire  into  the  necessity  or  propriety  of  any  sale  or  *8ales  or       [  •i6i  ] 
other  arrangement  purporting  to  be  made,  in  pursuance  of  the 
powers  of  these  presents,  or  to  be  satisfied  whether  the  terms  upon 
which  the  sales  were  to  be  made  by  virtue  of  these  presents  were 
complied  with." 

Between  the  date  of  the  above  mentioned  mortgage  and  the  said 
sales,  Nokes  executed  several  other  mortgages  of  the  said  premises 
to  other  persons. 

No  notice  to  pay  off  the  said  principal  sum  had  been  given  to 
Nokes,  as  provided  in  the  power ;  but  such  sales  were  made  with 
the  full  consent  and  approbation  of  the  said  Nokes,  who,  on  8rd 
July,  1846,  made  and  signed  the  following  agreement. 

"  I,  J.  W.  Nokes,  late  of "  &c.,  '*  do  hereby  consent  and  agree 
that  it  shall  and  may  be  lawful  to  and  for  the  said  H.  Birkbeck, 
of"  (fee,  '*  and  J.  H.  Gurney,  of "  &c.,  ''mortgagees  of  my  estates 
at  Bromley  and  adjoining  parishes  in  the  county  of  Kent,  under  or 
by  virtue  of  an  indenture  of  mortgage  bearing  date  on  or  about  the 
20th  day  of  June,  1844,  and  made  between  me,  the  undersigned 
J.  W.  Nokes,  of  the  first  part,"  &c.,  "  to  proceed  to  a  sale  of  all  or 
any  part  of  the  hereditaments  and  premises  described  or  mentioned 
in  the  schedule  hereunder  written  (being  part  and  parcel  of  the 
said  estates),  without  first  giving  me  any  notice  in  writing,  under 
their  hands  or  otherwise,  to  pay  off  the  principal  moneys  which 
are  or  shall  or  may  be  due  on  the  security  of  the  said  indenture  of 
mortgage:  it  being  my  intention,  by  this  agreement  under  my 
hand,  to  waive  the  said  notice  and  the  delivery  or  service  thereof, 
and  all  right  thereto,  so  far  as  relates  to  the  hereditaments  and 
premises  comprised  in  the  said  schedule.  *Given  under  my  hand  [  •i62  ] 
this  8rd  day  of  July,  1846. 

"  J.  W.  Nokes." 

The  schedule  of  the  hereditaments  referred  to  then  followed. 

The  indenture  mentioned  in  the  foregoing  agreement  is  the 
above  mentioned  indenture  of  mortgage;  and  the  several  lands 
contracted  for  by  plaintiff,  as  hereinbefore  stated,  are  parcel  of  the 
premises  mentioned  in  the  schedule  above  written,  forming  part  of 
the  said  agreement. 

The  plaintiff  was  ready  to  complete  his  said  several  purchases : 
but,  on  receiving  the  abstract  of   title,   objected  that  the  three 
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FonsTEtt  months'  notice  had  not  been  given  to  Nokes,  in  conformity  with 
HoooART.  and  as  provided  for  by  the  above  mentioned  power  of  sale ;  and 
that,  as  Nokes  had  parted  with  his  reversion  to  the  subsequent 
mortgagees,  he  had  no  power  to  waive  the  notice. 

On  7th  October  (]),  plaintiff  gave  formal  notice  of  rescinding  the 
contracts,  and  requiring  back  from  the  defendants  the  said  several 
deposits :  and,  on  their  refusal  to  comply,  the  present  action  was 
brought,  to  recover  back  the  money  so  deposited. 

On  16th  June,  1847,  a  deed  was  executed  by  Nokes,  the  mort- 
gagor, and  the  several  other  parties  to  the  mortgage,  such  parties 
having  such  interest  in  the  premises  as  therein  described.  This 
deed  accompanied  and  was  made  part  of  the  case. 

It  was  made  between  H.  Birkbeck  and  J.  H.  Gurney  of  the  first 
part,  several  incumbrancers,  under  charges  created  by  Nokes  since 
[  *16S  ]  the  mortgage  of  20th  June,  *1844  (some  preceding  and  some  sub- 
sequent to  the  sales  to  plaintiff),  of  other  parts,  respectively,  Nokes 
of  the  eleventh  part,  and  John  Blake  of  the  twelfth  part.  It 
recited  the  said  mortgage,  the  said  several  incumbrances,  and  the 
said  sales ;  that  no  notice  in  writing  had  been  given  previously  to 
the  sales ;  that  the  validity  of  the  sales  had  been  disputed ;  and 
that  the  parties  to  those  presents  had  agreed  to  confirm  the  same  ; 
and  it  was  witnessed :  ''  that,  in  pursuance  of  the  said  agreement, 
it  is  hereby  declared  and  agreed,  between  and  by  the  parties  to 
these  presents,  that,  although  no  notice  to  pay  off  the  principal 
moneys  for  the  time  being  due  on  the  security  of  the  said  inden- 
ture of  the  20th  day  of  June,  1844,  was  delivered  or  left  by  the 
said  H.  Birkbeck  and  J.  H.  Gurney,  or  either  of  them,  previously 
to  the  said  sales,  in  pursuance  of  the  provision  in  that  behalf 
contained  in  the  last  mentioned  indenture,  and  notwithstanding 
any  other  defect,  irregularity  or  impropriety  whatsoever,  if  any,  in 
the  said  sales,  or  any  of  them,  the  said  sales  and  every  of  them 
shall  be  valid  and  effectual  to  all  intents  and  purposes;  and  the 
same  sales,  and  every  of  them,  are  and  is  hereby  ratified  and 
confirmed  accordingly ;  and  that  all  the  powers  and  provisions 
contained  in  the  said  indenture  of  the  20th  day  of  June,  1844,  and 
in  "  &c.  (another  indenture,  not  material  here),  "for  the  receipt  of 
purchase-moneys,  and  otherwise  for  the  protection  of  purchasers, 
shall  be  in  full  force,  and  apply  to  the  said  sales  and  every  of  them, 
and  shall  protect  the  purchasers  at  the  same,  and  every  of  them, 
in  as  full  and  ample  a  manner  as  if  the  same  sales  and  every  of 

(1)  1847. 
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them  had  been  in  all  respects  conformable  and  authorised  by  the     forster 
powers    or   trusts   of   sale    contained    in  the    said   *indenture8,     hoooart. 
respectively,  and  the  said  several  parties  hereto  had  expressly       [  *164  ] 
concurred  in  the  same  sales." 

The  writ  was  issued  in  this  cause  on  29th  May,  1848. 

''  Under  these  circumstances,  the  plaintiff  contends  that  he  is 
entitled,  by  reason  of  a  defect  in  the  title,  to  recover  back  the 
deposits  with  interest  thereon ;  and  that  such  defect  is  not  aided 
by  the  said  deed  of  the  16th  June,  1847.  And,  if  the  Court  shall 
be  of  opinion  in  the  affirmative,  then  the  said  verdict  for  the 
plaintiff  is  to  stand  for  such  amount  as  the  Court  shall  adjudge. 
But,  if  the  Court  should  be  of  a  contrary  opinion,  then  a  verdict  is 
to  be  entered  for  the  defendants." 

Boyle  for  the  plaintiff : 

The  plaintiff  did  not  get  the  title  for  which  he  bargained.  He  is 
warranted  in  rescinding  the  contract,  if  the  title  was  not,  at  the 
time  of  the  contract,  that  which  it  was  then  described  to  be.  Such 
a  defect  cannot  be  cured  by  a  different  title  being  completed  after 
the  contract.  The  deed  of  1847  would  give  a  title  partly  under 
those  persons  who  became  mortgagees  after  the  mortgage  of  20th 
June,  1844 ;  but  the  contract  was  for  a  title  simply  through  the 
mortgagees  under  that  mortgage.  Again,  the  agreement  of  8rd 
July,  1846,  is  no  answer  to  the  plaintiff's  claim.  It  sets  up  an 
authority  from  Nokes,  which  would  create  a  title  very  different 
from  that  for  which  the  plaintiff  contracted.  Besides,  Nokes  had 
not  the  power  to  waive  the  notice :  the  later  mortgagees  are  not 
bound  by  the  waiver.  That  he  had  lost  this  power  results  from 
the  principle  on  which  Noel  v.  Lord  Henley  (i)  was  decided,  and 
which  is  also  laid  *down  in  1  Sugd.  Pow.  47  (7th  ed.  c.  ii.  s.  2).  [  *166  ] 
Beliance  may  be  placed  upon  the  clause,  in  the  deed  of  20th  June, 
1844,  which  provides  that  the  receipts  of  Birkbeck  and  Gurney 
shall  discharge  the  person  paying  from  being  obliged  to  inquire 
into  the  necessity  or  propriety  of  any  sale  purporting  to  be  made  in 
pursuance  of  the  power  of  sale.  But  that  clause  applies  merely  to 
sales  made  under  the  power ;  and  it  would  protect  the  purchaser 
from  any  objection  arising  upon  a  suggestion  that  the  vendor  had 
exercised  the  power  so  as  not  to  answer  its  intended  purpose: 
whereas  the  power  here  is  not  exercised  at  all,  because  it  could  not 
come  into  existence  till  the  notice  was  given.  And,  further,  even  if 
(1)  29  R.  E.  805  (M*Clel.  &  Y.  302). 
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FoRSTBR      the  purchaser  were  not  bound  to  inquire,  it  would  not  follow  that 
HooGART.     he  might  not  act  upon  a  defect  which  was  brought  to  his  notice  : 

Shepherd  v.  Keatley  (i)  (relied  upon  in  Wheeler  v.  Wright  (2) ),  SelUck 

V.  Trevor  (8),  Cattell  v.  Corrall  (4),  Fane  v.  Spencer  (e),  TourviUe  v. 

Nai8h{6),  and  other  cases  referred  to  in  2  Sugd.  Yen.  &  Pur. 

1030 — 1036  (11th  ed.)»  show  how  a  purchaser  is  fixed  by  notice  of 

defects :  and  Elliot  v.  Edwards  (7),  cited  in  1  Sugd.  Vend.  &  Pur. 

632,  shows  that  the  courts  of  law  will  notice  equitable  objections, 

alleged  by  a  purchaser. 

(LoBD  Gampbbll,  Gh.  J. :  The  agreement  of  1846  and  the  deed 
of  1847  were  both  prior  to  the  rescinding  of  the  contract.) 

Time  was  here  of  the  essence  of  the  contract ;  for  the  plaintiff  was 
not  bound  to  wait,  and  might  have  recovered  his  money  back  the 
[  ♦166  ]  *moment  after  he  ascertained  the  defect :  Wilde  v.  Fort  (s) ;  the 
title  ought  to  have  been  good  at  the  time  at  which  the  conveyance 
could  be  called  for :  Cornish  v.  Rowley  (9),  Roper  v.  Coombes  (10).  It 
does  not  even  appear  that  the  deed  of  1847  was  ever  made  known 
to  the  plaintiff:  but,  had  it  been  so,  that  would  not  have  cured  the 
defect.  The  plaintiff  has  at  best  only  a  title  offered  to  him  which, 
upon  inquiry,  he  might  or  might  not  ascertain  to  be  sufficient : 
and  he  has  a  right  to  recover  back  his  deposit  if  the  title  be  even 
doubtful :  Curling  v.  Shuttleworth  (11),  Dick  v.  Donald  (12),  WUde  v. 
Fort  (8). 

W.  Rogers,  contra : 

The  question  reserved  is,  whether  the  plaintiff  can  recover  "  by 
reason  of  a  defect  in  the  title : "  and,  if  it  appear  that  the  title  is 
not  defective,  this  question  must  be  answered  in  favour  of  the 
defendants.  As  the  waiver  of  notice  puts  an  end  to  the  objection 
to  the  want  of  notice,  the  vendor,  before  the  contract  was  rescinded, 
was  in  a  position  to  convey. 

(LoBD  Campbell,  Gh.  J. :  But  is  it  the  title  for  which  the 
plaintiff  bargained  ?) 

(1)  40  B.  R  604  (I  Or.  M.  &  E.  117 ;  (7)  3  Bob.  &  P.  181. 

8.  C.  4  Tyr.  671).  (8)  13  B.  B.  616  (4  Taunt.  334). 

(2)  7  M.  &  W.  359,  362.  (9)  1  Selw.  N.  P.  186,  187  (Uth  ed.). 

(3)  63  B.  B.  731  (II  M.  &  W.  722).  (10)  30  B.  B.  417  (6  B.  &  C.  634). 

(4)  3  Y.  &  0.  413,  418.  (11)  6  Bing.  121,  134. 

(6)  Note  (a)  to  Fildes  v.  Hooker,  18  (12)  45  B.  B.  36  (1  Bligh,  N.  S.  655, 

B.  B.  214  (2  Mer.  430).  660,  661). 

(6)  3  P.  Wms.  306. 
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The  only  variance  is  removed    by  the  waiver   of    notice:    the     Fobstbb 

immediate  mortgagees  had  only  equitable  interests,  the  legal  estate     HoaQA.BT. 

being  in  the  vendors.      And,   even  if  this   were,   by  itself,   an 

objection,  it  is  one  which  disappears  by  the  deed  of  1847 :  if  the 

Court  notices   the  equitable  incumbrances,   it  will  notice    their 

discharge.     In  Lord  Braybroke  v.  Inskip  (i)  Lord  Eldon  said  that 

''  the  abstract  is  complete,  whenever  it  appears,  that  upon  certain 

acts  done  the  legal  and  equitable  estates  will  be  in  the  purchaser." 

*The  principle  for  which  the  defendant  contends  appears  to  be       [  *167  ] 

established  by  Tovmsend  v.  Champernown  (2),  Berkeley  v.  Dauh  (3),  and 

Sidebotham  v.  Banrington  (4).   The  argument  on  the  other  side,  that 

the  waiver  of  notice  will  not  bind  the  intermediate  mortgagees, 

fails  here,  because  they  agree  to  be  so  bound. 

(Erle,  J. :  How  do  we  see  that  the  parties  to  the  deed  of  1847 
comprehend  all  the  intermediate  mortgagees  ?) 

No  others  are  shown  to  exist. 

Boyle f  in  reply : 

The  plaintiff  is  entitled  to  recover  under  the  terms  of  the  question 
proposed.  A  defect  in  the  title  means  a  defect  at  the  time  of  the 
contract.  The  only  question  is,  whether  the  defect  can  be  remedied 
by  subsequent  acts :  that  it  cannot,  appears  from  the  authorities 
cited,  and  from  the  principle  assumed  in  DobeU  v.  Hutchinson  (5). 
Townsend  v.  Champernown  (2),  referred  to  on  the  other  side,  to  show 
that  a  title  is  good  which  can  be  made  so,  was  the  case  of  a  mort- 
gagor; the  courts  of  equity  look  only  to  the  beneficial  interest. 
When  the  Master  reports  that  a  good  title  can  be  made,  the  Court, 
by  its  decree,  which  becomes  a  part  of  the  title,  can  provide  that  a 
party  suffering  by  the  delay  of  the  title  shall  receive  some  sort  of 
compensation.  But  here  the  sale  is  by  the  mortgagees:  and  the 
question  is  whether,  the  condition  of  sale  having  expressly  referred 
the  contract  to  their  title,  another  title  can  be  substituted. 

LoBD  Campbell,  Ch.  J.: 

Assuming  the  question  to  be,  whether  the  plaintiff  is  entitled  to 
recover  his  deposit,  *I  am  of  opinion  that  he  is.    If  the  question      [  ♦168  ] 
were,  whether  a  good  title  could  be  finally  made,  that  might  be  very 

(1)  7  E.  E.  106, 109  (8  Ves.  417, 436).    (4)  3  Beav.  624,  628 ;  4  Beav.  110 ; 

(2)  30  B.  E.  825  (1  Y.  &  J.  449).     6  Beav.  261. 

(3)  16  Yes.  380.  (6)  42  E.  E.  408  (5  Ad.  &  El.  366). 
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FoBATEB  different.  Here  I  think  the  plaintiff  is  entitled  to  rescind  the 
HooQART.  contract,  and  consequently  to  recover  the  deposit.  The  condition 
of  sale  states  that  the  sale  is  made  by  the  first  mortgagees  under  a 
power  of  sale ;  and  it  turns  out  that  that  power  could  be  exercised 
only  upon  giving  three  months'  notice  to  the  mortgagor.  The 
plaintiff  had  a  right  to  suppose  that  he  would  have  a  simple  title 
through  the  first  mortgagee :  but  he  finds  out  that  the  power  of  sale 
had  been  exercised  without  the  notice.  But  then  it  is  said  that  the 
mortgagor  had  consented  to  this  before  the  sale.  The  question 
therefore  is,  whether  this  waiver  is  tantamount  to  notice.  As  against 
himself,  he  might  waive:  could  he  do  so  as  against  subsequent 
mortgagees?  I  think  he  could  not;  and  that  therefore  the  first 
mortgagees  could  not  sell  without  having  given  the  specified  notice. 
Then  look  at  the  position  in  which  the  purchaser  is  placed.  He  is 
put  to  find  out  the  different  mortgagees,  and  to  get  them  all  to  join  ; 
a  matter  of  most  serious  anxiety  and  expense,  which  he  could  not 
expect  when  he  made  the  contract.  The  contract  has  therefore 
been  broken  on  the  part  of  the  vendor. 

Pattbson,  J. : 

I  was  puzzled,  at  first,  as  to  what  was  really  submitted  to  us. 
Had  the  question  been,  whether  a  good  title  could  be  made  by  all 
parties  waiving  the  objection,  I  should  clearly  be  of  opinion  that 
the  plaintiff  could  not  recover.  But,  obviously,  the  question  sub- 
mitted to  us  is  not  that,  but  whether  the  purchaser  was  entitled  to 
rescind  the  contract  upon  a  waiver  being  shown  to  him  instead  of 
[  •169  ]  the  notice.  *The  eleventh  condition  is  very  material.  The  title 
there  described  is  not  one  which  will  be  established  by  any  right  to 
convey,  but  only  by  such  as  can  be  given  by  a  first  mortgagee  under 
a  power  of  sale.  Why  is  this  held  out  ?  Because,  if  the  mortgagee 
is  in  a  condition  to  sell  under  a  power  of  sale,  it  is  quite  immaterial 
what  the  title  is  in  other  respects ;  but,  if  he  was  not  in  that  condi- 
tion, much  research  would  be  necessary  to  ascertain  whether  other 
incumbrancers  would  join,  and  other  trouble  would  be  occasioned. 
He  is  not  in  such  condition,  unless  a  waiver  of  the  notice  be 
tantamount  to  actual  notice.  Is  it  so?  Suppose  the  subsequent 
mortgagees  had  refused  to  ratify  the  waiver.  I  do  not  know  the 
consequence ;  but  it  might  well  lead  to  much  trouble  and  doubt ; 
whereas  the  plaintiff  had  purchased  under  a  notion  that  he  had 
only  to  take  a  sale  from  the  first  mortgagees.  Taking,  therefore, 
the  view  which  I  have  mentioned  as  to  the  meaning  of  the  question 
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submitted  to  us,  the  plaintiff  contracted  for  a  right  to  get  what  he     Forsteb 
has  not  got.  Hogoart. 


WiGHTMAN,  J. : 

Though  the  question  is  not  so  framed  as  formally  to  raise  the 
precise  point,  I  think  it  must  be  considered  to  be,  whether  the 
plaintiff  is  entitled  to  rescind  the  contract  and  recover  the  deposit. 
He  may,  I  think,  insist  that  he  is  entitled  to  have  a  conveyance 
under  a  power  of  sale,  and  that  any  title  made  good  by  subsequent 
steps,  as  by  getting  new  parties  to  join,  is  not  the  title  which  he 
bargained  for ;  though  possibly  it  may  be  a  good  title.  That  leads 
to  the  question,  whether  a  waiver  of  the  notice  by  the  mortgagor  is 
equivalent  to  his  having  notice  given  him,  or  whether  the  purchaser 
may  insist  on  the  condition  of  *absolute  notice,  there  being  other  [  *^^^  3 
mortgagees  who  might  insist  upon  this.  It  is  not  necessary  to 
contend  that  such  mortgagees  could  succeed  if  they  made  the 
objection,  it  is  enough  if  a  question  would  arise.  In  strictness,  the 
first  mortgagee  had  no  power  to  sell  without  giving  a  written  three 
months'  notice :  but  a  doubt  occurred  to  me,  what  advantage  this 
could  be  of  to  subsequent  incumbrancers,  seeing  that  the  mortgagor, 
if  he  did  receive  the  notice,  need  not  communicate  that  fact  to  them. 
On  the  other  hand,  if  they  were  interested  in  it,  he  could  not  waive 
any  part  of  the  condition.  It  might  however  be  that,  if  he  got  the 
notice,  they  might  obtain  information  of  the  fact  without  being  told 
of  it  by  him.  But,  even  if  that  were  not  a  valid  objection  on  their 
part,  a  purchaser  might  well  consider  that  a  title  under  a  simple 
power  of  sale  was  far  more  definite  and  secure  than  a  title  which 
rested  on  the  chance  of  a  waiver  being  legal.  It  seems  therefore 
to  me,  though  I  had  at  one  time  some  doubt,  that  the  title  does  not 
comply  with  the  terms  contemplated,  and  that  the  plaintiff  is  entitled 
to  recover. 

Erle,  J. : 

The  question  proposed  is,  whether  the  plaintiff  is  entitled  to 
recover  by  reason  of  defect  of  title :  that  means,  in  such  an  action 
as  this,  whether  there  was  a  defect  in  making  out  the  title  con- 
tracted for.  If  there  was,  the  plaintiff  is  entitled  to  recover.  The 
contract  was  for  a  title  under  the  first  mortgagees,  having  a  power 
of  sale.  They  have  the  power  of  sale  only  on  condition  Ihat  they 
give  three  months'  notice  and  the  money  is  not  paid.  The  purchaser, 
therefore,  has  a  right  to  see  whether  the  mortgagees  can  sell :  and 
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FoBSTBB  the  first  question  is,  whether  the  condition  has  been  performed. 
HoooABT.  *The  mortgagees  say  that  it  has  not ;  upon  which  the  purchaser 
[  *171  ]  .  says  he  rescinds  the  contract.  Then  the  mortgagees  say  that  they 
have  done  what  is  equivalent,  by  entering  into  an  arrangement 
under  which  the  mortgagor  has  dispensed  with  the  notice.  Now, 
legally  speaking,  the  mortgagor,  before  dispensing  with  the  notice, 
had  conveyed  away  his  equity  of  redemption;  which  conveyance 
could  not  be  defeated,  unless  the  mortgagor  could  turn  the  condi- 
tional power  of  sale  into  an  absolute  one.  But,  after  conveying 
away  his  equity  of  redemption,  he  cannot  in  the  slightest  degree 
interfere  with  the  rights  he  has  parted  with;  and  to  change  a 
conditional  power  of  sale  to  an  absolute  one  would  be  such  an 
interference.  It  comes  to  this,  therefore,  that  the  purchaser  is 
asked  to  take  a  title  different  from  that  for  which  he  contracted, 
since  a  title  subject  to  claims  of  subsequent  mortgagees  would  be 
very  different  from  that  described  in  the  condition  of  sale.  He  has 
therefore  a  right  to  say  that  the  vendor  has  not  performed  his 

contract. 

Judgment  for  the  plaintiff » 


[171] 


1850.  DOE  D.   BENNETT  v.   HALE  and  DAVIS. 

il^\]l\  (15  Q-  B.  171—186 ;  S.  0.  19  L.  J.  Q.  B.  353 ;  14  Jur.  830.) 


There  is  no  rule  of  law  reqairing  that  counsel,  appearing  in  Court  for  a 
party  who  pleads  in  person,  should  be  instructed  by  an  attorney. 

Therefore,  where  a  Judge  at  Nisi  Prius  had  ruled  that  counsel  appearing 
for  such  party,  and  not  instructed  by  an  attorney,  could  not  cross-examine 
or  address  the  jury,  the  Court  granted  a  new  trial. 

But  the  usage  which  has  prevailed  at  the  Bar,  that  counsel,  unless  in 
some  excepted  cases,  should  take  their  instructions  from  attorneys  only, 
is  beneficial,  and  ought  to  be  maintained. 

Ejectment  for  messuages  and  lands  in  Oloucestershire.  The 
defendants  pleaded  ''  in  their  own  proper  persons."  On  the  trial, 
[  ♦172  ]  before  Patteson,  J.,  at  ♦the  Gloucester  Spring  Assizes  in  this  year, 
the  defendant  Davis  appeared  in  person :  Hale  was  absent.  Augustus 
Newton^  barrister,  appeared  as  counsel  for  the  defendants.  Patteson, 
J.  inquired  if  any  attorney  was  present  for  either.  There  was  no 
attorney ;  but  Newton  stated  that  he  attended  for  the  defendants, 
and  that  he  had  received  actual  instructions  from  Davis,  who  was 
present.  The  learned  Judge  ruled  that  neither  defendant  could 
appear  by  counsel,  without  an  attorney;  but  that  Davis  might 
conduct  his  own  defence  with  the  assistance  of  counsel  on  points  of 
law.    The  question  in  the  cause  turned  wholly  on  a  matter  of  fact 
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(namely,  whether  certain  sums  had  been  paid  as  interest  on  a       Dosd. 
mortgage,  or  as  rent) ;  and  the  learned 'counsel  was  not  permitted  „.*^^ 

to  cross-examine  or  address  the  jury.    Davis  put  questions,  and       Halk. 
called  witnesses  of  his  own ;  but  neither  defendant  addressed  the 
jury.    Verdict  for  plaintiff. 

A.  Newton^  in  this  Term  (April  15th),  moved  for  a  new  trial 
on  account  of  the  above  ruling.  He  contended  that  there  was  no 
law  or  established  rule  of  practice  which  precluded  counsel  from 
appearing  in  a  cause  without  being  instructed  by  an  attorney ;  that 
it  had,  in  fact,  been  often  done  ;  and,  as  an  instance  ascertained  by 
himself,  that  in  Rex  v.  The  Lords  Commissioners  of  the  Treasury  (i) 
(Ex  parte  Smyth)  the  present  Attomey-OenercU  had  appeared  for 
Smyth  without  such  instructions.  He  also  cited  Moscati  v.  Lawson  (2), 
and  Rex  v.  Sir  Francis  Burdett,  there  (3)  referred  to. 

(CoLBBiDOE,  J. :  There  can  be  no  doubt  that  in  that  case  *Sir  F.      [  *17S  ] 
Burdett  had  an  attorney.)    ' 

Newton  also  mentioned  the  practice  of  counsel  taking  instructions 
from  prisoners,  and  being  assigned  by  the  Court  to  defend,  in  cases 
of  felony.  And,  as  to  the  usage  generally  in  this  respect,  he 
referred  to  8  Bla.  Com.  25 ;  stat.  9  &  10  Yict.  c.  95  (County  Courts 
Act)  s.  91 ;  Stat.  6  &  7  WUl.  lY.  c.  114,  s.  1  (allowing  full  defence 
by  counsel  or  attorney  in  cases  of  felony) ;  4  Bla.  Com.  855,  and 
note  (10)  in  Coleridge's  ed. ;  Stat.  Westm.  2, 1  stat.  18  Edw.  I.  c.  10. 
A  rule  nisi  was  granted ;  the  case  not  to  be  set  down  in  the  new 
trial  paper. 

Keating  now  showed  cause  (4) : 

It  may  be  questioned,  in  the  first  place,  whether  Davis,  having 
in  fact  assumed  the  conduct  of  his  case  so  far  as  related  to  the 
examination  of  the  witnesses,  and  taken  his  chance  of  the  verdict, 
can  now  object  that  he  was  entitled  to  have  the  case  managed  by 
another. 

(Lord  Campbell,  Ch.  J. :  He  did  not  assume  the  conduct  of  the 
case  till  after  his  demand,  that  he  should  act  by  counsel,  had  been 
made  and  refused.) 

(1)  43  B.  B.  535  (4  Ad.  &  El.  976).        B.  B.  539  (3  B.  ft  Aid.  717;  4  B.  ft 

(2)  7  Car.  ft  P.  32 ;    see  iS.  0.  43      Aid.  95). 

B.  B.  350  (4  Ad.  ft  £.  331).  (4)  Before  Lord  GampbeU,  Oh.  J., 

(3)  7  Car.  ft  P.  34.    8,  C.  in  banc,      Patteson,  Wightman,  and  Erie,  JJ. 
but  without  notice  of  this  point,  22 
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Doe  d.  Then  as  to  the  general  question.  It  was  suggested,  on  moving  for 
i^  this  rule,  that  the  practice  at  common  law  was  the  same  in  civil 

Hale,  ^^  j^  criminal  cases.  But  at  common  law  no  person,  except  by  the 
King's  licence,  could  appear  by  either  counsel  or  attorney.  It  is 
generally  supposed  that  the  first  statutory  alteration  of  the  practice 
was  made  by  the  Statute  Westm.  2,  1  stat.  18  Edw.  I.  c.  10,  to 
which  both  Lord  Coke(i)  and  Blackstone,  3  Comm.  26,  refer. 
That  statute  enacted  that  parties,  under  certain  circumstances, 
[  *174  ]  ♦might  make  general  attorneys ;  which  put  an  end  to  the  analogy 
between  criminal  and  civil  proceedings.  The  practice  in  criminal 
cases  of  allowing  the  prisoner  counsel  to  whom  he,  being  at  the 
Bar  of  the  Court,  personally  delivers  instructions  is  comparatively 
recent.  Whether  the  analogy  between  the  two  classes  of  cases  be 
considered  as  still  prevailing,  or  as  having  been  put  an  end  to 
by  1  stat.  18  Edw.  I.  c.  10,  the  argument  in  support  of  the  rule 
fails :  for  at  common  law  the  prisoner  could  not  have  the  assistance 
of  counsel  at  all. 

(Pattbson,  J. :  When  was  a  prisoner  $rst  considered  to  be  entitled 
to  the  assistance  of  counsel  ?) 

It  is  difficult  to  fix  the  origin  of  the  practice.  Before  the  passing 
of  stat.  7  &  8  Will.  III.  c.  8,  it  seems  that,  as  a  matter  of  favour, 
prisoners  were  allowed  to  have  counsel  to  argue  such  legal  points 
as  were  thought  by  the  Court  to  require  argument.  Then,  when 
2  stat.  1  Ann.  c.  9,  s  .8  had  enacted  that  witnesses  for  the  prisoner  in 
treason  or  felony  should  be  sworn,  the  indulgence  seems  to  have 
passed  gradually  into  matter  of  right.  At  all  events  it  is  clear 
that  the  analogy  between  civil  and  criminal  proceedings  at 
common  law,  if  adhered  to,  is  against  the  rule.  But  there  is  no 
such  analogy. 

(Lord  Gampbbll,  Gh.  J. :  I  think  we  shall  scarcely  be  able  to 
decide  the  question  by  1  stat.  18  Edw.  I.  c.  10,  or  any  other  statute. 
It  must  turn  upon  a  general  rule  of  practice.) 

No    judicial    decision,   recognising  the  right   to  be  assisted    by 

counsel  without  an  attorney,  can  be  found  :  and  the  understanding 

in  the  profession  has  been  that  counsel  must  be  instructed  by 

attorney. 

(1)  See^eecA«r*«ca8e,8  0o.Eep.58a,      2  Inst.   249;    and  Stat  Merton,  20 
58  b.     Also  Lord  Coke's  Commentary      Hen.  III.  c.  10,  2  Inst  100. 
on  Stat  Westm.  1,  3  Edw.  I.  c.  42, 
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(LoBD  Campbell,  Gh.  J. :  The  etiquette  of  the  Bar  is  one  thing ;       Dok  d. 

a  practice  which  is  to  bind  the  world  is  another.)  ^ 

Hale. 
The  distinction  would  be  dangerous :  if  counsel  has  a  right  to  act, 

he  should  be  bound  to  do  so. 

(Lord  Campbell,  Ch.  J. :    There  is  an  *understanding  at  the       [  *175  ] 
Bar  that  a  Queen's  counsel  cannot  appear  for  the  plaintiff  in  a  civil 
case  without  a  junior.     Gould  a  Judge  prevent  his  doing  so?) 

He  could  not :  that  is  a  mere  arrangement  between  counsel  and 
counsel.  The  least  that  can  be  said  of  the  etiquette  of  the  Bar  is 
that  it  is  evidence  of  the  practice. 

(Lord  Campbell,  Ch.  J. :  Long  before  the  Statute  Westm.  2  there 
were  counsel,  both  countors  and  apprentices.) 

A  Serjeant  countor  seems  to  be  first  mentioned  in  the  Statute 
Westm.  1,  8  Edw.  I.  c  29. 

(Lord  Campbell,  Ch.  J. :  Clergymen  used  to  give  their  assistance 
before  the  Aula  Begis:  the  present  black  patch  represents  what 
was  worn  to  conceal  the  tonsure  (i).) 

Moscati  v.  Lawson  (2)  was  referred  to  on  the  motion :  but  there 
the  question  was,  not  as  to  instructing  counsel  by  attorney,  but  as 
to  the  province  of  the  counsel.  The  practice  said  to  have  been 
adopted  in  Rex  v.  The  Lords  Commissioners  of  the  Treasury  (3) 
would  be  insufficient  to  show  the  usage  of  the  Court :  but  in  fact 
it  does  not  appear  that  the  attention  of  the  Court  was  drawn  to 
the  point.  In  Rex  v.  Burdett{i)  there  was  an  attorney.  Stat. 
6  &  7  Will.  IV.  c.  114,  s.  1,  which  gives  the  prisoner  the  right  to 
have  the  jury  addressed  by  his  counsel,  does  not  affect  the  present 
question :  but,  if  it  be  said  that  counsel  are  there  mentioned  without 
any  thing  being  added  as  to  instruction  by  an  attorney,  the  answer 
is  that  the  statute  assumes,  without  express  mention,  that  the 
proper  practice,  whatever  it  be,  as  to  instructing  counsel,  will  be 
followed.  In  stat.  7  &  8  Will.  III.  c.  3,  s.  1,  it  is  enacted  that  the 
Court  shall  assign  counsel  to  the  prisoner  in  cases  of  treason, 
which  counsel  shall  have  access  to  him :  there,  because  the  ordinary 
♦practice  is  not  followed,  the  direction  is  express.    In  civil  cases,     [  *176  ] 

(1)  See  1  Bl.  Com.  24,  note  t,    [This  B.  B.  350  (4  Ad.  &  £.  331). 
appears  to  be  a  mere  conjecture  taken  (3)  43  B.  B.  535  (4  Ad.  &  £1.  976). 
from  Spelman.— F.  P.]                                  (4)  Beferred  to  in  7  Car,  *  P,  34, 

(2)  7  Car.  &  P.  32 ;   see  fif.  C.  43 


644  1850.    Q.  B.     16  Q.  B.  176—177-  [b.b. 

DoEd.       Stat.  11  Hen.  YII.  c.  12,  directs  expresaly  that  the  Court  shall 
Bennett  .        ,    ^t  i        i     li  ^         ^ 

V.  assign  both  coansei  and  attorney  to  a  party  appearing  in  formd 

Hale.        ^^^,^,^^ 
pauperis. 

(Lord  Campbell,  Ch.  J. :  If  this  rule  were  made  absolate,  it  wonld 
not  sanction  the  doing,  by  any  other  than  an  attorney,  of  those  acts 
which  now  can  be  done  by  no  other.) 

It  will  not  be  easy  to  draw  a  line  of  distinction  in  this  respect. 
The  County  Courts  Act,  9  &  10  Vict.  c.  95,  s.  91  (i),  speaks  of  "a 
barrister-at-law  instructed  by  such  attorney:"  it  can  hardly  be 
supposed  that  what  is  here  assumed  to  be  essential  in  a  County 
Court  will  be  less  strictly  insisted  upon  in  a  Court  of  Nisi  Prius. 
Expediency  is  strongly  against  the  rule:  a  confusion  of  the 
characters  of  attorney  and  counsel  would  be  very  mischievous. 
It  is  asked  how  the  Court  is  to  know  whether  in  fact  the  counsel  is 
instructed  by  an  attorney,  and  whether  a  collateral  issue  must  be 
tried.  In  practice,  if  the  law  be  once  pronounced  on  the  point,  no 
difficulty  will  arise.  The  record  will  show  that  there  is  an  attorney. 
On  the  other  hand,  the  Court,  if  counsel  and  parties  act  without 
an  attorney,  loses  that  controul  which  is  exercised  over  the  attorney. 
At  this  moment,  the  Court  cannot  tell  whether  the  counsel  who  is 
to  support  this  rule  is  instructed  by  the  party.  If  the  rule  be 
discharged  with  costs,  how  is  the  defendant  personally  fixed  ? 

(Lord  Campbell,  Ch.  J. :  I  believe  that,  in  the  Scotch  Courts,  if 
a  counsel  appear  and  say  that  he  is  instructed,  that  is  taken  as 
equivalent  to  a  mandate.) 

It  appears  that  anciently,  in  Scotch  civil  cases,  the  advocate  stood 
by  the  side  of  the  party.  The  mere  circumstance,  which  must  be 
[  *177  ]  conceded,  that  the  practice  now  contended  *for  ought  not  to  be  the 
ordinary  practice,  shows  that  it  involves  some  impropriety.  A 
counsel  is  privileged  to  state  facts  from  his  instructions ;  that  is 
guarded  by  the  responsibility  of  the  attorney ;  but  it  will  become 
a  very  dangerous  privilege  if  there  be  no  such  responsible  person. 

A.  Newton,  contrcL: 
The  defendant  Davis,  in  this  case,  has  personally  instructed 
counsel  both  to  make  the  motion  and  support  the  rule :  that  is  an 

(1)  Repealed  by  County  Qpurte  Act,  1888  (61  &  52  Vict.  c.  43),  8. 188 ;  cf.  s.  72 
of  that  Act— A.  0, 
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answer  to  one  of  the  objections  urged.    To  argue  from  the  etiquette       doe  d. 

of  the  Bar  is  to  beg  the  question:   and  the  practice  of  taking  ^ 

instructions  from  a  prisoner  at  the  bar  of  a  criminal  Court  proves       Halb. 

that  there  is  no  such  peremptory  etiquette.    The  language  of 

stat.  9  &  10  Vict.  c.  95,  s.  91,  *'  to  argue  any  question  as  counsel 

for  any  other  person  in  any  proceeding  in  any  Court  holden  under 

this  Act,"  shows  that  no  inference  can  arise  from  it  as  to  the 

practice  of  the  superior  Courts.    In  the  County  Court,  it  is  enacted 

that  no  person  shall  appear  for  another  without  the  permission  of 

the  Judge :  but,  in  the  superior  Courts,  the  appearance  takes  place, 

not  at  the  time  of  the  trial,  but  in  banc. 

(Lord  Campbell,  Ch.  J. :  You  contend  that  etiquette  is  no  bar  to 
the  acceptance  of  a  retainer  from  a  party  in  person.  Do  you  say 
that  counsel  may,  under  any  circumstances,  appear  for  a  party  in 
person,  either  with  or  without  a  fee  ?) 

He  may.    It  is  a  matter  for  his  own  consideration. 

(Lord  Campbell,  Ch.  J. :  Could  he  object  to  the  amount  of  the 
fee,  or  must  he  take  any,  however  low  ?) 

That  is  regulated  by  practice. 

(Lord  Campbell,  Ch.  J. :  Then  you  still  resort  to  etiquette.) 

Erlb,  J. :  Might  a  barrister,  receiving  a  brief  by  the  *post,  go  to       [  "^178  ] 
any  place  to  conduct  a  cause  ?) 

It  is  not  necessary  to  carry  the  argument  so  far.    The  etiquette 

limiting  a  barrister  to  a  particular  circuit  is  useful  to  the  public 

as  well  as  the  Bar.    According  to  Mr.  Serjeant  Manning,  Preface 

to  Serviens  ad  Legem  (i),  p.  ix.,  the  practice  of  pleading  by  "  con- 

teurs,"  and  not  in  person,  became  unavoidable  under  the  Norman 

jurisprudence.    He  says  that :  *'  Upon  the  introduction  of  Norman 

pleadings  in  the  Aula  Begia  or  superior  Court  of  England,  it 

became  absolutely  necessary  that  the  pleadings  should  be  conducted 

by  persons  conversant  in  the  law,  and  familiar  with  the  language, 

of  Normandy;  and  parties  were  not  allowed  to  conduct  their  own 

causes."    "  The  fees  receivable  by  the  *  countor '  appear  to  have 

induced  the  Conqueror,  or  some  of  his  more  immediate  successors, 

(1)  Manning's  "Serviens ad  Legem:  lion  to  a  warrant  for  the  suppression 
A  Beport  of  Proceedings  before  the  of  the  ancient  privileges  of  the  Ser- 
Judicial  Gommittee"  dbc,  "in  tela-      jeants-at-Law."    1840. 

B.B. — ^VOL.  LXXXI.  86 
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Dob  d.       to  treat  the  office  as  a  serjeanty  in  gross."    The  intervention  of  an 

Sknnktt 

r.  attorney  seems  to  have  been  the  effect  of  Stat.  Westm.  2,  1  stat. 

Hale,  jg  j;^^  j  ^^  jq  :  before  that  practice  grew  up  the  communication 
between  the  ''  countor  "  and  his  client  must  have  been  immediate. 
To  employ  a  serjeant  was  almost  a  matter  of  necessity  in  the 
Common  Pleas,  when  the  rule  was  that  every  plea  except  the 
general  issue  must  be  signed  by  a  serjeant,  and  that  no  plea  so 
signed  could  be  replied  to  but  by  a  serjeant :  Simpson  v.  Neetle  (i) ; 
'and  it  would  have  been  hard  if  a  serjeant  could  nevertheless  have 
refused  to  act  unless  employed  by  an  attorney  (2).    The  practice  in 

[  *179  ]  the  ^criminal  Courts  has  not  been  disputed ;  and  there  is  no  legal 
distinction  between  the  Crown  side  and  the  civil  side  of  her 
Majesty's  Courts.  Indeed  criminal  cases  are  often  tried  at  Nisi 
Prius. 

(Lord  Campbell,  Ch.  J. :  We  refuse  to  hear  a  criminal  information 
moved  for  by  any  but  counsel.) 

Those  are  applications  for  an  extraordinary  interference  of  the 
Court.  In  the  House  of  Lords  it  is  never  asked  whether  counsel 
are  employed  by  any  attorney. 

(Lord  Campbell,  Ch.  J. :  The  form  of  order  there  is,  that  the 
party  be  heard  "  by  himself,  his  counsel,  attorney  or  agent.") 

Before  the  Judicial  Committee,  the  party  for  whom  counsel  appear 
is  understood  to  conduct  his  appeal  in  person.  It  has  been  sug- 
gested that,  if  attorneys  are  not  employed,  the  Court  has  not  a 
proper  control  over  the  conduct  of  a  cause ;  but  Blackstone  says, 
8  Comm.  29 :  **  It  hath  been  holden  that  a  counsel  is  not  answer- 
able for  any  matter  by  him  spoken,  relative  to  the  cause  in  hand, 
and  suggested  in  his  client's  instructions  ;  although  it  should  reflect 
upon  the  reputation  of  another,  and  even  prove  absolutely  ground- 
less :  but  if  he  mentions  an  untruth  of  his  own  invention,  or  even 
upon  instructions  if  it  be  impertinent  to  the  cause  in  hand,  he  is 
then  liable  to  an  action  from  the  party  injured.     And  counsel 

(1)  2  Wils.  74.  See  Hubert  y.  Lord  Bar  for  a  whole  Term  together,  and 
Weymouth,  2  W.  Bl.  816;  Brooher  y.  that  was  Seijeant  Bendloes;  and  I 
Simpson^  2  Bos.  &  P.  336.  do  not  read  that  he  had  any  business 

(2)  Lord  Campbell,  Ch.  J.  here  there."  See  the  preface  to  Benloe*8 
mentioned  the  statement  in  the  preface  Beports,  2nd  page.  But  see  also,  as 
to  3  Mod.  p.  ziii.,  that  **  in  the  tenth  to  this  tradition,  Serjt.  Manning's 
year  of  Queen  Elizabeth  there  was  note  zxyiii.  to  Seryiens  ad  Legem, 
but  one  Serjeant  at  the  Common  Pleas  p.  211,  and  note  (a)  to  p.  138,  ib. 
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guilty   of    deceit    or    collusion    are    punishable  by  the    Statute       DoKd. 

Westm.  1,  8  Edw.  I.  c.  29,  with  imprisonment  for  a  year  and  a  ^^^^^ 
day,   and  perpetual  silence  in  the  Courts  ;    a  punishment  still       ^-*^^*' 

sometimes  inflicted  for  gross  misdemeanors  *in  practice."     There-  [  •180  ] 
fore,  if  counsel  were  uninstructed,  or  not  bond  fide  acting  upon 
instructions,  there  would  be  no  want  of  remedy. 

(LoBD  Gampbbll,  Gh.  J. :  The  opposite  party  suffers  a  disadvantage 
in  losing  the  remedy  which  he  may  now  have,  both  against  the 
adverse  party  and  against  his  attorney,  if  any  thing  irregular 
is  done.) 

That  applies  where  the  attorney  has  acted  out  of  the  legitimate 
course  of  his  employment.  But  the  objection  now  suggested 
would  extend  to  the  appearing  of  a  party  in  person  under  any 
circumstances. 

(Lord  Campbell,  Ch.  J. :  The  practice  you  contend  for  might 
make  the  vexation  much  more  formidable.) 

The  Court  can  go  no  farther  than  to  see  that  the  barrister  is 

employed  by  the  party :  if  there  is  no  attorney,  it  cannot  require 

that  one  shall  be  retained.    The  barrister  is  not  bound  to  ascertain 

that  the  person  instructing  him  is  an  attorney.    And,  even  if  he  be 

not  a  qualified  attorney,  the  Court,  in  favour  of  the  client,  will 

recognise  the  proceedings  taken  under  his   instructions  (i).     A 

member  of  the  Bar  cannot  lose  more  in  dignity  by  conferring 

with  the  suitor  in  a  civil  than  in  a  criminal  case. 

Newton  then  said  that  he  was  furnished  with  many  instances 

in  which  counsel  had  received  briefs  from  parties  in  person,  and 

that  he  had  the  briefs,  but  not  verified  by  affidavit.    And  he  stated 

that  Lord  Bbouoham,  when  at  the  Bar,  had  accepted  briefs,  but 

without  fees,  in  some  proceedings  for  the  purpose  of  setting  aside 

annuities,  the  client  being  a  gentleman  in  the  North  of  England 

who  was  his  friend  and  in  embarrassed  circumstances,  and  would 

not  employ  an  ^attorney.    He  also  referred  again  to  Rex  v.  The      [  *181  ] 

Lords  Commissioners  of  the  Treasury  (2),  cited  in  moving  for  this 

rule.  And  he  stated  that,  in  a  case  (Ex  parte  Nesbit)  in  Michaelmas 

Term,  1844,  on  application  for  a  habeas  corpus,  counsel  had  taken 

briefs  from  the  wife  of  the  party  applying. 

(1)  Bee  Glyn  y.  Hutchinnon,  2  Ad.  &  (2)  43  &.  B.  535  (4  Ad.  &  EI.  976). 
El.  660 ;   Price  v.  Carter,  7  Q.  B.  838. 
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DoK  d.  (Lord  Gakpbbll,  Cb .  J. :  That  comes  within  the  analogy  of  criminal 

Sbnnstt 

T.  cases.    On  the  first  day  of  my  sitting  in  this  Court,  we  heard  a 

Hale.        motion  for  a  habeas  corpus  by  a  woman  on  behalf  of  her  husband  (i) : 

and  I  did  not  hesitate  to  hear  a  woman  as  counsel  in  such  a  case. 

For  that  we  had  the  authority  of  Hale,  Ch.  J.  in  the  case  of  John 

Bunyan)  (2). 

In  Moscati  v.  Lawson  (3)  Aldbrson,  B.  seems  to  have  admitted  that 
counsel  might  conduct  a  cause  under  the  immediate  instruction  of 
L  *i®2  ]       a  party  appearing  ♦in  person. 

Lord  Campbell,  Ch.  J. :  The  present  question  never  arose.  Cases 
in  which  the  whole  question  has  been  how  far  counsel  might  assist 
a  party  pleading  in  person  are  not  applicable  here.) 

The  ordinary  practice  in  criminal  cases  is  recognised  by  the  enact- 
ment of  stat.  7  &  8  Will.  III.  c.  8,  s.  1,  that,  on  indictment  for 
high  treason,  the  Court  before  whom  the  person  or  persons  shall  be 
tried  is  '*  authorised  and  required  immediately,  upon  his  or  their 
request,  to  assign  to  such  person  and  persons  such  and  so  many 
counsel,  not  exceeding  two,  as  the  person  or  persons  shall  desire,  to 
whom  such  counsel  shall  have  free  access  at  all  seasonable  hours." 

(Lord  Campbell,  Ch.  J. :  We  will  confer  with  the  other  Judges, 
and  consider  how  the  rule  ought  to  be  laid  down.) 

Cur.  adv.  vult. 

(1)  Ex  parte  Cohhett    April   15ih,  the  same. 

1850.     Before  Lord  Campbell,  Ch.  J.,  In  Cohhett  y.  Hudson,  at  the  Summer 

Patteson,  Wightman  and  Erie,    JJ.  Assizes  for  Surrey,  1850,  the  plaintiff, 

Mrs.    Cobbett  desired   to   move  the  on  the  cause  being  called  on,  did  not 

Court  for  a  habeas  corpus  to  bring  her  appear  either  in  person  or  by  attorney, 

husband  into  Court  for  the  purpose  of  his  wife  only  attending,  and  proposing 

moving  for  his  discharge    from  the  to  conduct  the  cause  on  his  behalf. 

Queen's   prison,    he   being,    as   was  which    Pollock,   C.   B.    refused   to 

alleged,  in  custody  without  any  legal  permit,  and  directed  a  nonsuit ;  and 

warrant  of  commitment.    The  Court  this  Court  distinguished  the  case  from 

looked  at  the  affidavits  produced,  and  Ex  parte  Cohhett  (supra) y  and  refused, 

refused  to  entertain  the  application,  on  motion,  to  set  the  nonsuit  aside, 

because  a  motion  had  before  been  made  Michaelmas   Term   (November  2nd), 

to  the  same  effect,  and  decided  upon  1850 ;  post,  p.  869. 

(November  23rd,  1849),  and  the  present  (2)  See  Southey's  Life  of  Bunyan, 

affidavits   disclosed   no   new  matter,  prefixed  to    the   Pilgrim's   Progress 

But  Lord  Campbell,  Ch.  J.,  said:  If  (ed.    1830),     pp.     Ixiii — ^Ixv.      Lord 

you  had  shown  any  new  ground  of  Campbell's  Lives  of  the  Chief  Justices, 

application,  we  would  have  heard  you.  vol.  i.  pp.  559,  560. 

The  wife  of  John  Bunyan  was  heard  (3)  7  Car.   &  P.   32.    But  in  the 

on  behalf  of  her  husband  when  he  was  particular  case  there  was  an  attorney. 

A  prisoner ;  and  we  should  have  done  See  p.  36. 
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Lord  Campbell,  Gh.  J.,  on  a  subsequent  day  of  the  Term  (May  8th),       dob  d. 
delivered  the  judgment  of  the  Court  :  ,.. 

In  this  case  we  are  called  upon  to  consider  whether,  in  the  ^^"^ 

superior  Courts,  there  be  a  rule  of  law  which  prevents  a  defen- 
dant in  a  civil  suit  who  has  appeared  to  the  process  in  person  from 
having,  in  the  stages  of  the  suit  in  which  counsel  if  regularly 
instructed  by  an  attorney  might  assist  him,  the  assistance  of 
counsel  instructed  by  himself  without  an  attorney.  There  cer- 
tainly has  been  an  understanding  in  the  profession  that  a  barrister 
ought  not  to  accept  a  brief  in  a  civil  suit,  except  from  an  attorney ; 
and  I  believe  that  it  is  for  the  benefit  of  the  suitors,  and  for  the 
satisfactory  administration  of  justice,  that  this  understanding  should 
be  generally  acted  upon.  But  we  are  of  opinion  ^that  there  is  no  [  *I83  ] 
rule  of  law  by  which  it  can  be  enforced. 

The  only  statutable  provision  upon  the  subject  is  by  the  late 
County  Courts  Act,  9  &  10  Vict.  c.  95,  s.  91,  which  enacts  that 
a  barrister  shall  not  be  entitled  to  appear  in  any  of  the  said 
Courts,  unless  he  be  instructed  by  an  attorney.  The  Statute  of 
Westminster  (t),  allowing  an  appearance  by  attorney,  the  statute 
7  &  8  Will.  III.  c.  8,  allowing,  in  cases  of  treason,  a  full  defence 
by  two  counsel,  and  the  statute  6  &  7  Will.  IV.  c.  114,  allowing 
a  full  defence  by  counsel  in  all  cases  of  felony,  are  silent  as  to 
the  manner  in  which  counsel  are  to  be  instructed. 

This  being  a  matter  of  procedure,  the  Judges  of  their  own 
authority  might,  according  to  their  view  of  what  was  fit,  have 
laid  down  a  general  rule  determining  under  what  conditions  and 
restrictions  barristers  should  be  permitted  to  plead  before  them, 
and  have  pre-audience :  but  no  such  rule  is  to  be  found. 

The  alleged  restriction,  therefore,  must  depend  upon  usage  from 
which  it  might  be  inferred  that  such  a  rule  had  been  promulgated, 
although  not  now  extant  in  writing. 

In  criminal  Courts  it  is  conceded  tlAt  the  practice  for  a  barrister 
not  to  plead  unless  instructed  by  an  attorney  does  not  prevail ;  and 
we  all  know  instances  in  which,  with  the  sanction,  and  at  the  sug- 
gestion, of  Judges,  barristers  have  defended  prisoners  without  the 
intervention  of  an  attorney. 

There  would  be  great  difficulty  in  drawing  a  strict  distinction 
for  this  purpose  between  civil  and  criminal  ^proceedings,  and       [  *184  ] 
between  civil  and  criminal  Courts.     The  obligation  upon  the  owner 
of  land  to  repair  a  highway  may  be  tried  upon  an  indictment ;  and 
(1)  Westm.  2,  1  slat.  13  Edw.  I.  c.  10. 
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Doe  d.       a  man  may  be  charged  with  an  offence  in  the  shape  of  an  action  to 
t.  recover  a  penalty.     On  the  circuit  we  familiarly  talk  of  the  Crown 

^^^^  side  and  of  the  civil  side;  but  questions  respecting  insolvent 
debtors  used  to  be  discussed  and  determined  in  the  Grown  Court ; 
and  at  Nisi  Prius  there  are  tried  not  only  cases  of  mandamus  and 
quo  wairanto,  but  criminal  informations  and  indictments  for  misde- 
meanors. Even  an  indictment  for  the  crime  of  murder  may  be 
removed  into  this  Court  by  certiorari,  and  tried  at  Nisi  Prius. 

In  strictly  civil  cases  the  usage  has  not  been  invariably  uniform, 
as  we  must  presume  it  would  have  been  had  it  been  regulated  by 
a  law  which  admits  of  no  exceptions.  Instances  have  been  men- 
tioned to  us  in  which  counsel  of  great  eminence  and  high  honour 
have  thought  that  from  peculiar  circumstances  they  were  justified, 
sometimes  with,  sometimes  without  a  fee,  in  holding  a  brief  delivered 
to  them  by  the  party,  no  attorney  being  employed. 

There  is  no  decided  case  which  can  assist  us;  for  in  Rex  v. 
Sir  Francis  Burdett  (i),  and  Moscati  v.  Lawson  (2),  the  question 
was  not  respecting  the  intervention  of  an  attorney,  but  whether, 
if  a  party  conducts  the  trial  himself  as  his  own  counsel,  he  may 
likewise  have  the  assistance  of  counsel  to  argue  questions  of  law 
and  to  examine  witnesses. 

If  immemorial  usage  be  relied  upon,  we  must  remember  that 
Serjeants  counters  and  other  counsel    existed  in  England   long 

[  •JSS  ]  before  the  time  of  Edward  I. ;  *and  there  seems  every  reason  to 
believe  that  they  long  continued  to  communicate  directly  with  the 
parties.     Chaucer  speaks  of 

**  A  Sergeant  of  the  lawe  ware  and  wise, 
That  often  hadde  yben  at  the  parvis"  (3). 

The  Pervise  is  well  known  to  have  been  a  sort  of  Exchange  at 
St.  Paul's,  where  all  ranks  met  to  do  business,  and  the  serjeants- 
at-law,  like  Boman  patrons,  ^ave  advice  to  all  who  came  to  consult 
them.  Afterwards  each  serjeant-at-law  had  a  pillar  in  the  Cathedral 
assigned  to  him,  where  he  stood  and  conversed  with  his  clients. 
The  advantage  to  be  derived  from  subdividing  the  business  of  con- 
ducting a  suit,  and  having  two  orders  in  the  profession  of  the  law 
between  whom  it  should  be  distributed,  became  more  and  more 
felt ;  but  for  a  long  time  the  attorney  only  sued  out  process  and 
did  what  was  necessary  in  the  oflBces  of  the  Court  for  bringing  the 

(1)  Cited,  7  Car.  &  P.  34.  p.  175.     Tyrwhitt's  ed.  1822,  Vol.  i. 

(2)  7  Car.  &  P.  32.  p.  175. 

(3)  Prologue  to  Canterbury  Tales, 
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cause  to  trial,  and  for  having  execution  on  the  judgment.    I  highly        Doe  d. 
approve  of  the  demarcation  finally  drawn  between  the  functions  of        "i^^^btt 
the  attorney  and  those  of  the  counsel,  and  I  believe  that  the  inter-        ^^^^ 
vention  of  the  attorney  between  the  counsel  and  the  party  has 
greatly  contributed,  not  only  to  the  dignity  of  the  Bar,  but  to  the 
improvement  of  English  jurisprudence.     I  revert  to  the  practice  of 
former  ages  only  for  the  purpose  of  showing  that  the  onus  here 
does  not  lie  upon  the  defendants  to  vouch  an  Act  of  Parliament  or 
rule  of  Court,  or  decision,  to  support  the  privilege  which  they 
claim. 

I  am  by  no  means  insensible  of  the  inconvenience  *which  may  [  ^i^e  ] 
arise  from  this  privilege  being  judicially  recognized.  But  I  do 
earnestly  trust  that  it  will  not  alter  the  almost  uniform  usage 
which  has  prevailed  upon  the  subject  for  more  than  a  century,  and 
that  the  interference  of  the  Judges  to  rectify  any  abuse  of  it  will 
not  be  necessary.  Exceptional  cases  may  again  occur,  though 
very  rarely,  when  it  may  be  fit  for  barristers  to  plead  in  civil  suits, 
instructed  only  by  the  parties ;  but  I  hope  that  they  will  continue 
generally  to  adhere  to  what  has  been  considered  the  etiquette  of  the 
Bar.  Although  conscientiously  bound  and  ever  ready  to  render 
their  best  assistance  for  the  discovery  of  truth  and  the  vindication 
of  right,  they  are  at  liberty,  under  the  controul  of  the  Courts,  to 
lay  down  conditions  upon  which,  for  the  public  good,  their  services 
are  to  be  obtained. 

Nor  can  that  highly  honourable  and  useful  branch  of  the 
profession,  the  attorneys,  be  prejudiced  by  this  decision ;  for  it 
would  be  penal  for  any  class  of  men  to  perform  any  of  the  functions 
which  properly  belong  to  an  attorney;  and  their  intermediary 
agency  between  the  parties  and  the  counsel,  so  conducive  to  the  due 
administration  of  justice,  will  I  hope  remain  unimpaired. 

At  any  rate  we  can  at  present  only  look  to  see  how  the  law  is ; 
leaving  any  inconvenience  which  may  be  produced  by  it  to  be 
remedied  by  the  authority  of  the  Judges  or  the  Legislature. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute. 

RtUe  absolute  (i). 

(1)  The  reporters  are  indebted  to  Mr.  person    unless    authorised,     by    the      [  225,  n.  ] 

Serjeant  Manning  for  the  foUowing  King's  wiit  of  dedimua  potestatem  de 

note.  attomato  fadendo,   to    substitute    an  • 

Before  the  Statute  Westm.  2(1  stat.  attorney.      Once   before   the    Court, 

13  Edw.   I.),   c.    10,    plaintiffs    and  they  were  at  liberty  to  avail  them- 

defendants  were  bound  to  appear  in  selves  of  the  assistance  of  a  countor 
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[  ♦226,  n.  ] 


EANKIN  V.  HAMILTON. 

(16  Q.  B.  187—199;  8.  C.  14  Jur.  930.) 

In  an  action  founded  upon  a  document  in  which  both  parties  have  an 
interest,  and  which  was  in  the  possession  of  one,  but  is  said  by  him  to  have 
been  lost,  a  Judge  cannot  order  that,  if  such  party  does  not  produce  the 
document  to  be  stamped,  a  copy  duly  stamped  shall  be  read  in  evidence  at 
the  trial,  and  that  the  original  shall  not  then  be  produced  on  the  other  side, 
nor  objection  taken  to  the  want  of  a  stamp  on  the  original. 

The  Court  rescinded  such  an  order,  after  it  had  been  enforced  by  the 
Judge  at  Nisi  Prius,  and  made  a  rule  of  Court. 

This  was  an  action  on  an  award,  which  had  been  drawn   on 
unstamped  paper.    The  plaintiff's  attorney,  before  trial,  took  out 


(pleader),  who  might  stand  by  them, 
advise  with  them,  and  speak  for  them. 
In  the  King's  Courts  of  common  law, 
though  it  was  otherwise  in  the  Eccle- 
siastical Courts,  the  counter  could 
only  be  a  person  of  a  particular  class, 
selected  by  the  Crown  ad  serviendum 
ad  legem,  in  administering  justice  as 
Judges  of  the  Courts  of  King's  Bench 
and  Common  Pleas,  and  as  justices  of 
Assize  :  or,  when  not  so  employed  b}' 
the  Crown,  in  assisting  those  suitors 
who  were  too  ignorant  of  the  law,  or 
too  little  acquainted  with  the  (French) 
language  in  which  the  proceedings 
were  carried  on,  to  conduct  their  own 
cases. 

But,  when  a  general  power  to 
appear  by  attorney  had,  in  1 285,  been 
given  by  Stat.  Westm.  2  (1  stat.  13 
Edw.  I.)  c.  10,  and  all  persons  were 
at  liberty  to  appoint  either  general 
attorneys  or  attorneys  ad  lucrandum 
vel  perdendum  in  a  particular  cause,  it 
was  thought  expedient  to  restrict  the 
appointment  to  persons  presumed  to 
be  acquainted  with  the  common  law. 
The  coui-se  of  preparation  for  the 
degree  of  the  coif  was,  first,  to  pass 
some  time  in  an  inn  of  Chancery,  then 
to  enter  at  an  inn  of  Court,  *and  then 
to  proceed  through  the  degrees  of 
inner  banister  and  outer  barrister  to 
that  of  apprentice-at-law  ;  from  which 
latter  class  the  Serjeants  were  chosen. 

The  Serjeants  were  bound  to  attend 
the  sittings  of  the  Magnus  Bancus 
(the  Court  of  Common  Pleas);  and, 
as  that  Court  had  become  stationary, 
whilst    the     Chancery,     the    King's 


Bench  and  the  Exchequer  still  fol- 
lowed the  person  of  the  King,  it  was 
considered  desirable  that  these  Courts 
should  have  the  assistance  of  adyocates 
who  had  not  yet  been  called  upon  to 
take  the  degree  of  the  coif.  A  measure 
was  resorted  to  for  providing  for  both 
these  wants.    An  order  was  made  in 
Parliament  in  1292  (1  Bot.  ParL  84  b), 
intituled  **De  attomatis  et  appren- 
ticiis,"  by  which  the  justices  of  the 
Common   Pleas    were    required     to 
appoint  a  certain  number  de  quoUbet 
comiiatu,  de  melwribus  et  Ugalioribus  et 
Iibe7itiu8  addiBcentibus,   to  attend  the 
Courts,  great  complaints  having  been 
made  in  Parliament  of  causes  being 
lost  for  want  of  Serjeants  {par  de/aute 
de  sergeantie):    1  Bot   ParL   4  a;    2 
Bot.  Pari.  140  a,  b :  Mann.  Serviens 
ad  Legem,   268.    From  this  period, 
apprentices-at-law  enjoyed  the  double 
privilege  of  appearing  as  attorneys  for 
suitors  in  all  the  common  law  Courts, 
and  of  acting  as  advocates  in  those 
Courts    in  which  Serjeants    did    not 
regularly  attend.      Thus,  in  the   11 
Edw.  in.  (2  Bot.  Pari.  96  b;  Mann. 
Serv.  ad  Legem,  188),  John  de  Codyng- 
ton,  an  apprentice  and  attorney,  was 
discharged  by  the  council  from  a  com- 
mand of  the  Lord  Admiral  to  appear 
at  OreweU  armed  and  apparelled.as  a 
man-at-arms.      Afterwards    persons 
wei*e  admitted  to  practice  as  attorneys 
who  had  not  taken  the  degree  of  ap- 
prentice-at-law ;  and  utter  barristers 
were  allowed  to  appear  as  advocates 
in  the  itinerant  Courts  without  quali- 
fying themselves  to  act  as  attorneys. 
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a  summons  calling  on  the  attorney  for  the  defendant  to  show  cause      Ra'kkin 

why  he  should  not  produce  the  award  for  the  purpose  of  its  being    Hamilton. 

stamped.    On  the  hearing,   before  Coleridge,   J.,  the  defendant 

stated,  by  affidavit,  that  he  was  unable  to  find  the  award  (which 

had  been  delivered  to  him  by  the  umpire  about  a  year  before),  and 

believed  it  to  have  been  lost  or  accidentally  destroyed.    The  learned 

Judge  thereupon  declined  to  make  any  order.     The    plaintiff's 

attorney  then  took  out  another  summons,  to  show  cause  why 

defendant  should  not  produce  the  award  to  be  stamped,  at  plaintiff's 

expense,  or  why,  upon  a  copy  of  such  award  being  duly  stamped 

and  read  in  evidence  at  the  trial,  defendant  should  not  be  precluded 

from  producing  the  original  at  the  trial,  and  from  setting  up  the 

want  of  a  stamp  on  the  original  as  an  objection  to  the  admissibility 

of  the  copy.     On  the  hearing,  before  Erie,  J.  (June  28rd,  1849), 

the  summons  was  opposed,  on  the  grounds  that  the  learned  Judge 

had  not  jurisdiction  to  make  such  an  order,  and  that  a  similar 

application  had  already  been  dismissed  by  another  Judge.    Erle,  J., 

after  hearing  counsel  on  both  sides,  made  the  following  order: 

"  That  the  defendant  produce  the  award  or  valuation  upon  which 

this  action  is  brought,  at  the  Stamp  Office,  Somerset  House,  for 

the  purpose  of  being  duly  stamped,  at  the  expense  of  the  plaintiff ; 

or   that,  upon  a  copy  of   *such  award  or  valuation  being  duly      [  *i88  ] 

stamped,  and  read  in  evidence  at  the  trial  thereof,  the  defendant 

be  precluded  from  producing  the  original  at  the  trial,  and  from 

setting  up  the  want  of  a  stamp  upon  the  original  award  as  an 

objection  to  the  admissibility  of  such  copy." 

The  cause  was  tried,  before  Lord  Denman,  Gh.  J.,  at  the  sittings 
in  Middlesex  after  Trinity  Term,  1849  ;  and  the  plaintiff's  counsel 
put  in  a  stamped  copy  of  the  award.  The  admissibility  of  this 
was  disputed ;  but,  the  order  of  Erle,  J.  being  read,  the  Lord 
Chief  Justice   received  the   evidence;   the   defendant's  counsel 

within  the  Order  of  1292,  by  taking  Coiirtfi  the  apprentice  attorney  would 
the  degree  of  apprentice.  Of  late  have  no  one  to  instruct  but  himself, 
years  students  (inner  barristers),  being  until  the  separation  of  the  two  func- 
certified  special  pleaders,  have  been  tious,  which  now  generally  prevails, 
allowed  to  act  as  advocates  at  the  had  taken  place;  a  separation  which 
Judges'  chambers.  does  not  however  exist  in  the  pro- 
At  common  law,  the  serjeant  could  ceedings  of  many  inferior  Courts,  and 
seldom  receive  his  instructions  through  which  has  been  discontinued  in  the 
an  attorney;  and,  after  the  making  case  of  the  Crown,  the  King's  ^^torney- 
of  the  Order  of  1292,  although  in  the  Oeneral  no  longer  instructing  and 
Common  Pleas  a  serjeant  might  be  assisting  the  King's  Serjeants,  but  con- 
instructed  by  an  attorney,  yet  in  other  ducting  the  King's  business  himself. 
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ramkik  tendering  a  bill  of  exceptions  (i).  A  verdict  was  foand  for  the 
Hamilton,    plaintiff. 

In  Michaelmas  Term  (November  2nd),  the  order  of  Esle,  J.  was 
made  a  role  of  Court,  on  motion  by  the  plaintiff.  In  the  same 
Term,  November  20th,  the  plaintiff  obtained  a  rule  nisi  for  an 
attachment  against  the  defendant  for  a  contempt  of  the  order,  now 
a  rule  of  Court,  in  setting  up  the  want  of  stamp  on  the  original 
award  as  an  objection  to  the  admissibility  of  the  copy.  And,  on 
November  24th,  Crowder^  for  the  defendant,  obtained  a  rule  to 
show  cause  why  the  order  of  Eblb,  J.  should  not  be  rescinded,  and 
the  plaintiff's  rule  of  November  20th  discharged. 

The  bill  of  exceptions  had  been  signed,  but  not  sealed,  by  the 

Lord  Chief  Justice,  the  defendant's  attorney  having  handed  the 

draft  to  the  attorney  for  the  plaintiff,  who  had  not  returned  it. 

[  *^^^  J      Summonses  to  enforce  *his  doing  so  were  served  (July  10th  and 

November  8rd),  but  dismissed  on  hearing. 

The  above  facts  appeared  by  affidavits  which  were  put  in  on 
each  side. 

Watson  and  Phipson,  in  last  Hilary  Term  (2),  showed  cause 
against  the  defendant's  rule : 
The  Judge  was  right  in  granting  the  order,  if  he  was  satisfied 
that  the  defendant  had  the  award,  or  that  he  had  improperly  made 
away  with  it.  He  held  it  as  trustee  for  himself  and  the  plaintiff, 
and  was  bound  to  produce  it  for  the  purpose  of  being  stamped,  or 
to  waive  any  objection  to  the  want  of  a  stamp.  The  plaintiff  had 
no  remedy  in  his  own  power. 

(WiGHTMAN,  J.:  The  duty,  here,  would  have  been  paid  on  an 
instrument  which  was  not  the  award.  Suppose  there  had  been 
a  Judge's  order  that  the  duty  should  be  paid  at  the  Stamp  Office 
and  this  document  thereupon  admitted.  Could  that  have  been 
valid?) 

In  Bousjield  v.  Godfrey  (3),  where  the  defendant  kept  back  a  written 
agreement  on  which  the  action  was  brought,  the  Court  of  Common 

(1)  The  ground  of  exception  after-  either  as  an  award  or  appraisement, 

wards  stated  in  writing  was :  That  the  or  with  any  other  stamp  according  to 

document  could  not    be  received  in  law." 

evidence,    **  because    the   original  is  (2)  January  30th.    Before  Coleridge 

required  by  law  to  be  stamped,  and  and  Wightman,   J  J. 

such  original  has  not  been  stamped,  (3)  30  E.  R.  683  (5  Bing.  418). 
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Fleas  affirmed  the  order  of  a  Judge  that,  if  the  defendant  would      Rankin 
not  produce  the  document  to  be  stamped,  the  ^plaintiff  should  be    Hamilton. 
at  liberty  to  give  a  copy  in  evidence,  and  the  defendant  should  be       ^  *^^  ^ 
precluded  from  putting  in  the  original.    Best,  Gh.  J.  said :  ''  If 
the  office  think  fit  to  stamp  the  copy  it  may  be  produced  at  the 
trial,  and  the  defendant  shall  be  precluded  from  producing  the 
original  to  defeat  it.     This  will  in  nowise  injure  the  revenue,  and 
does  not  impeach   the  case  of  Rippiner  v.  Wright  (i).    But  the 
Stamp  Office  is  not  to  be  made  an  engine  to  assist  the  defendant 
in  his  own  iniquity."     In  the  present  case  no  injury  is  done  to  the 
revenue.    The  mere  writing  upon  unstamped  paper  of  something 
which  requires  a  stamp  is  not  in  itself  an  offence,  as  appears  by 
various  enactments  in  the  stamp  laws  which  give  time  for  imposing 
a  stamp  after  execution,  without  payment  of  penalty  (2). 

(WiGHTMAN,  J. :  The  original  is  to  be  stamped.) 

If  a  copy  be  stamped,  the  revenue  loses  nothing.  *  *  Travis  v.  C  ^^O 
CoUimis)  will  be  relied  upon  for  the  defendant;  but  the  only 
decision  there  was  that,  where  there  had  been  two  parts  of  an 
agreement,  one  in  the  possession  of  each  party,  the  Court  could 
not  order  the  production  of  one  part  on  motion  by  a  representative 
of  the  party  who  had  held  *the  other ;  at  least  without  proof  that  ^  *^^^  ^ 
the  part  held  by  that  person  could  not  be  obtained.  Where  an 
instrument  is  in  two  parts,  the  person  having  one  part  holds  it  for 
himself,  and  not  as  trustee  for  both. 

Crowder  and  Hti^h  Hill,  contra : 

The  order  is  in  direct  opposition  to  the  statute  law,  which  makes 
an  unstamped  instrument  wholly  unavailing.  The  enactments 
which  have  authorised  stamping  after  an  instrument  has  been 
drawn  apply  only  to  the  original.  Mere  hardship  is  no  ground  for 
resisting  an  application  to  enforce  the  stamp  laws:  and  a  great 
inconsistency  would  follow  if  this  order  were  kept  in  force :  a  bill 
of  exceptions  has  been  tendered,  on  which  the  defendant  must 
succeed :  a  new  trial  will  take  place,  in  which  the  evidence  before 
given  cannot  be  received :  yet  in  the  mean  time  the  defendant  will 
be  attached  for  having  objected  to  its  reception.  A  Judge  has  no 
power  to  restrain  a  party  at  Nisi  Prius  from  insisting  upon  a  rule 

(1)  21  R  a.  363  (2  B.  &  Aid.  478).  (3)  2  Or.  &  J.  625;    8.  C.  2    Tyr. 

(2)  PhipBon    cited,    among    others,      726. 
stat.  23  Geo.  III.  c.  58,  s.  5. 
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Baxkih  of  evidence.  As  to  the  aathorities :  in  Rippiner  v.  Wright  (i)  Uie 
Hamiltov.  unstamped  docoment,  of  which  parol  proof  was  offered,  had  heen 
wilfully  destroyed  by  tiie  very  party  who  objected  to  the  evi- 
[  1^3 1  dence :  yet  this  Court  held  it  inadmissible.  *  *  In  Bousfield  v. 
Godfrey  (2)  the  agreement  might  have  been  stamped  within 
twenty-one  days  after  execution,  and  would  have  been  so,  if  the 
defendant  had  not  prevented  it :  and  this  was  urged  on  behalf  of 
the  plaintiffs  as  distinguishing  the  case  from  liippinerv.  Wright  (i), 
which  is  overruled  by  it  unless  the  distinction  prevail.  At  all 
events  this  Court  will  not  go  beyond  the  law  acted  upon  in 
Bomjield  v.  Godfrey  (2),  which  is  the  only  authority  in  support  of 
the  present  order,  and  in  which  the  decision  proceeded  on  the 
ground  of  fraud.    Here  none  is  suggested  (3). 

Cur.  adv.  rult. 
The  rule  for  an  attachment  was  enlarged. 

CoLEBmoB,  J.  now  delivered  the  judgment  of  the  Coubt  (s)  : 

This  was  a  rule  to  rescind  an  order  of  my  brother  Eblb,  since 
made  a  rule  of  Court,  and  which  directed  the  defendant  to  prodace 
L  *^^^  1  an  award  to  be  stamped,  or,  *in  default  of  his  so  doing,  that,  if  the 
plaintiff  produced,  on  the  trial  of  an  issue  then  pending,  a  stamped 
copy,  the  defendant  should  be  prohibited  from  producing  the 
original,  or  objecting  that  it  had  never  been  stamped.  The  order 
having  been  made  in  June,  it  appears  that  the  original  was  not 
produced  in  obedience  to  it :  and,  the  trial  of  the  cause  coming  on 
in  that  month,  the  defendant,  disregarding  it,  objected  to  the 
reception  of  a  stamped  copy,  on  the  ground  that  the  original  had 
never  been  stamped ;  which  objection  was,  however,  overruled  by 
Lord  Denman,  who  tried  the  cause;  and,  the  copy  having  been 
admitted,  a  verdict  passed  for  the  plaintiff.  A  bill  of  exceptions 
was  thereupon  tendered  to  his  Lordship,  which  remains  at  present 
undisposed  of.  In  November  the  plaintiff  made  the  order  a  rule 
of  Court. 

The  only  question  which  can  be  raised  on  this  case  is  as  to  the 
power  of  the  learned  Judge  to  make  the  order  prohibiting  the 
defendant  from  producing  a  document  at  a  trial,  or  making  an 
objection  which,  under  ordinary  circumstances,  he  would  clearly 
have  been  entitled  to  make.  If  the  Judge  had  jurisdiction  to  this 
extent,   we   see   every  reason  to    believe    that  he  exercised  his 

(1)  21  K.  B.  363  (2  B.  &  Aid.  478).  (3)  The  judgment  was  delivered  in 

(2)  30  B.  B.  683  (d  Bing.  418).  the  Bail  Court. 
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discretion  properly.     The  Court  is  in  the  habit  of  exercising  an      Rankin 

equitable  control  over  the  conduct  of  parties  in  a  suit,  for  the    Hamilton. 

advancement  of  justice ;  and,  for  this  purpose,  will  prevent  them 

from  putting  on  the  record,  or  will  take  from  the  file,  if  put  on  it,  a 

plea  or  other  pleading  raising  an  issue  in  contravention  of  some 

express  or  implied  agreement.    Legh  v.  Legh  (i)  is  an  instance  of 

both :  the  Court  of  Common  Fleas  ^there  first  set  aside  a  plea  of      [  *^^^  ] 

release,  and  then,  not  under  the  statute  of  Anne,  but  by  its  common 

law  power,  refused  leave  to  the  defendant  to  plead  payment  of  a 

bond  sued  on  by  the  assignee  in  the  name  of  the  obligee,  to  whom, 

after  notice,  the  defendant  had  satisfied  the  debt,  and  by  whom  it 

was  released.    Innell  v.  Newman  (2)  is  another  authority  proceeding 

on  the  same  principle.    And  it  is  probable  that,  if  the  plaintiff 

here  had  applied  at  the  proper  season,  the  Court  might  have 

prevented  the  defendant  from  pleading  nul  agard,  unless  he  would 

consent  to  produce  the  original  award  and  suffer  it  to  be  stamped, 

or  agree  to  such  equitable  terms  as  would  let  in  the  only  proof 

which  his  fraudulent  conduct  left  in  the  power  of  the  plaintiff. 

Such  a  mode  of  proceeding  avoids  the  inconvenience  of  interfering 

with  the  regular  conduct  of  the  cause  at  Nisi  Frius:   and  this 

distinction  has  been  pointed  out  more  than  once.    In  Alner  v. 

George  (3),  evidence  having  been  given  by  the  defendant  of  an 

account  stated  with  the  plaintiff  and  a  receipt  in  full  given  by  him, 

it  was  proposed  to  prove  that  the  plaintiff  was  only  nominal,  and 

the  receipt  given  by  him  coUusively  to  defeat  his  trustees,  who 

were  suing  in  his  name.    Lord  Ellenbobough  refused  to  receive 

the  evidence.    "  Ferhaps,"  he  said,  "  if  any  motion  had  been  made 

in  Term  time  to  prevent  the  defendant  from  availing  himself  of 

this  defence,"  '*  we  might  have  interfered.     Sitting  here  I  can  only 

look  to  the  strict  legal  rights  of  the  parties  upon  the  record."    In 

Travis  v.  Collins  (4),  where  a  rule  was  prayed  for  that  secondary 

evidence  of  an  agreement  might  be  given  in  evidence  without 

notice  to  produce  *the  original.  Lord  Lyndhubst  said :   "  If  we      [  ^197  ] 

were  to  make  such  an  order,  the  defendant  might,  nevertheless, 

tender  a  bill  of  exceptions  for  the  reception  of  improper  evidence." 

And,  when,  in  the  same  case,  a  rule  was  subsequently  applied  for, 

precisely  the  same  as  the  order  now  in  question,  Batlbt,  B.  said : 

**  The  Court  cannot  do  more  than  grant  a  rule  to  show  cause  why 

(1)  1  Bob.  ft  P.  447  ;  see  18  B.  B.      v.  Owen,  5  Ad.  ft  El.  298. 
620  n.  (3)  1  Gamp.  392. 

(2)  4  B.  ft  Aid.  419.    See  EubanJce         (4)  2  Or.  ft  J.  625 ;  S.  C.  2  Tyr.  726, 
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Bankin  the  copy  should  not  be  stamped,  in  order  that  it  may  be  ased  at 
Hamilton.  ^^^  trisA,  if  available.  It  is  doubtful  whether  we  can  restrain  the 
defendant  from  objecting  that  the  original  was  not  stamped ;  for 
the  effect  of  such  an  order  would  be,  to  alter  the  rule  of  evidence, 
and  I  do  not  see  how  a  Judge  at  the  trial,  could,  under  the  circum- 
stances, refuse  to  seal  a  bill  of  exceptions.*' 

Bousfield  V.  Godfrey  (i)  is  relied  on,  however,  on  the  part  of  the 
plaintiff,  and  is  expressly  in  point.  There,  in  default  of  producing 
the  original  to  be  stamped,  the  defendant  was  ordered  to  give  the 
plaintiff  a  copy  of  a  copy  which  he  admitted  to  be  in  his  possession ; 
and,  upon  such  copy  being  tendered  in  evidence,  he  was  precluded 
from  producing  the  original.  It  is  said  there  were  strong  circum- 
stances of  fraud  in  that  case ;  and,  on  reading  the  report,  it  seems 
probable  that  the  Court  was  a  good  deal  influenced  by  that  con- 
sideration in  coming  to  its  judgment ;  but  what  is  more  material 
to  the  present  enquiry  is,  that  the  jurisdiction  of  the  Court  was  in 
great  measure  assumed,  and  the  argument  turned  mainly  on  the 
effect  of  the  Stamp  Acts. 

Among  the  other  cases  relied  upon  in  argument  were  Bateman  v. 
[  *19S  3  PhiUips  (2),  Morrow  v.  Saunders  (8)  and  *Cooke  v.  Tanswell  (4).  In 
the  first  the  rule  prayed  for  was  the  production  of  an  original  that 
it  might  be  stamped,  or  that  the  plaintiff  might  be  at  liberty  to 
read  a  true  copy  at  the  trial,  and  the  defendant  be  estopped  from 
producing  the  original.  The  Coubt  made  the  rule  absolute  in  its 
first  alternative,  and  said  they  would  enforce  that  by  attachment, 
but  refused  it  in  the  latter.  It  is,  therefore,  no  authority  for  the 
plaintiff  now ;  and  it  would  be  one  against  him,  but  that  the  refusal 
is  put  on  the  ground  of  protecting  the  revenue.  Hbath,  J.,  indeed, 
seems  to  have  thought  the  Court  had  jurisdiction,  and  likens  it  to 
the  practice  of  ordering  defendant  to  produce  particulars  of  set-off, 
with  the  prohibition  of  giving  any  evidence  on  the  notice  of  set-off 
unless  the  order  had  been  complied  with.  This,  however,  seems  to 
stand  on  a  distinct  principle :  the  defendant  who  relies  on  a  set-off 
is,  in  reality,  for  that  purpose,  a  plaintiff;  and,  when  the  statute 
2  Geo.  II.  c.  22,  s.  IS,  first  authorized  the  practice  of  setting-TT&ibe 
cross  demand  instead  of  suing  for  it  in  a  cross  action,  or  havin 
recourse  to  a  court  of  equity,  it  made  notice  at  the  time  of  pleadin , 
a  condition  precedent;  and  the  Judges  may  well  have  held  that  th) 
condition  was  not  performed  by  a    bare    notice,   specifying  no 


(1)  30  B.  B.  683  (5  Bing.  418).  (3)  1  Brod.  &  B.  318. 

(2)  4  Taunt.  167 ;  see  38  B.  B.  554.  (4)  1  Moore,  465. 
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particulars.     Morrow  v.  Saunders  (i)  was  merely  a  rule  to  inspect      Rankin 
and  take  a  copy,  and  therefore  does  not  apply.    Cooke  v.  Tanswell(2)    Hamilton. 
was  a  rule  to  read  and  take  a  copy  of  an  indenture  of  apprentice- 
ship ;  and  the  point  discussed  was  the  sufficiency  of  the  affidavit  in 
answer. 

Bousfield  V.  Oodfrey  (3),  therefore,  stands  alone.  The  objection 
to  which  the  decision  in  it  is  open  in  *principle  does  not  seem  to  [  ♦199  ] 
have  been  considered ;  and  its  authority  is  much  shaken  by  what 
is  said  in  Travis  v.  Collins  (4),  both  by  Lord  Lyndhurst  and  Baron 
Bayley.  We  agree  in  the  great  importance  of  abstaining  from  all 
interference  with  the  regular  course  of  proceeding  and  rules  of 
evidence  at  Nisi  Prius.  If  a  Judge  at  chambers  can  preclude  a 
party  from  using  or  requiring  legal  evidence  in  one  case,  it  is 
difficult  to  see  what  limits  are  to  be  set  to  the  interference ;  and 
uncertainty  in  the  general  practice  will  be  introduced,  which  is  the 
worst  sort  of  injustice,  in  order  to  arrive  at  the  supposed  justice  of 
the  particular  case.  We  say  "  supposed ; "  for,  after  all,  the  real 
merits  must  be  often  but  imperfectly  ascertained  when  the  order  is 
made.  It  is  to  be  remembered,  too,  that  the  interference  is  almost 
always  unnecessary,  because  the  end  may  be  equally  obtained 
without  the  inconvenience  just  pointed  out,  by  the  Court's  exerting 
its  inherent  power  of  modifying  the  record,  and  shaping  the  issues 
so  that  the  parties  shall  be  compelled  to  try  the, real  question  fairly, 
or  at  least  so  as  to  preclude  either  from  having  the  benefit  of  any 
advantage  obtained  by  fraud. 

We  think,  therefore,  that  this  rule  should  be  made  absolute,  but 
without  costs. 

Rule  absolute. 

The  rule  for  an  attachment  was  not  discussed,  and  was  discharged 
without  costs. 

(1)  1  Brod.  &  B.  318.  (4)  2  Or.  &  J.  625  \   8,  G,  2  Tyr. 

(2)  1  Moore,  465.  726. 

(3)  30  B.  B.  683  (5  Bing.  418). 
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I860.  BEG.   V.  TRAFFORD  and  KAY. 

May  7 
_'        (15  Q.  B.  200—206;  S.  0.  (sub  nom.  Beg.  v.  Lancashire  JJ.\  19  L.  J.  M.  C. 

[  200  ]  199;  4  New  Seas.  Gas.  130;  14  Jur.  552.) 

The  appeal  to  special  Sessions  against  a  poor  rate,  given  by  stat.  6  &  7 
Will.  lY.  c.  96,  8.  6,  must  be  prosecuted  within  the  same  time  as  the  appeal 
to  general  or  Quarter  Sessions  under  stat.  17  Geo.  II.  c.  38,  s.  4 ;  that  is,  at 
the  first  practicable  Session. 

A  RULE  nid  was  obtained  last  Term  for  a  vfiandumus  to  the 
above-named  justices  to  hear  the  appeal  of  the  London  and  North 
Western  Railway  Company  against  a  rate,  by  which  the  Company 
were  assessed  to  the  relief  of  the  poor  of  Barton-upon-Irwell,  in  the 
county  of  Lancaster;  the  amount  charged  being  1,840Z.  19s.  Sd.  (i). 
The  material  facts  stated  on  affidavit  for  and  against  the  rule  were 
as  follows : 

The  rate  was  made,  December  7th,  1848.  On  21st  July,  1849, 
the  overseers  of  Barton-upon-Irwell  received  notice  from  the 
Company  (dated  July  12th)  that  they  intended  to  appeal  against 
the  rate  at  the  next  special  Sessions  to  be  holden  under  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  for  the  division  of 
Manchester  (in  which  the  township  of  Barton-upon-Irwell  is 
situate) :  the  grounds  of  appeal  being  inequality,  unfair  or  ncorrect 
valuation,  and  over-rating.  Between  the  making  of  the  rate  and 
this  special  Session,  three  special  Sessions  for  hearing  such 
appeals  had  been  holden  for  the  division  of  Manchester,  namely, 
on  December  28th,  1848,  and  March  29th  and  May  17th,  1849 ; 
and  there  had  been  three  general  Quarter  Sessions  of  the  peace  for 
the  county,  at  Salford,  namely,  on  January  8th,  April  9th,  and 
July  9th,  1849.  By  the  local  practice,  seven  days'  notice  of  appeal . 
is  required  for  the  special  Sessions,  and  fourteen  for  the  Quarter 
Sessions.  No  new  rate  had  been  made,  the  practice  in  this  town- 
[  ^201  ]  ship  being  to  lay  *one  poor  rate  for  the  whole  year.  The  Company 
paid  a  sum  on  account  of  the  rate  in  question  on  December  23rd, 
1849  (2).  At  the  special  Sessions  holden  on  9th  August,  1849,  the 
appeal  was  adjourned,  without  prejudice  to  the  question  whether  or 
not  it  had  been  brought  in  time.  The  parties  appeared  at  the 
special  Session  holden  on  4th  December,  1849,  before  Henry  Leigh 
Trafford  and  John  Eay,  Esquires,  justices  for  the  division;  and 
the  respondents  objected  that  the  appeal  was  too  late,  and  should 
have  been  carried  to  the  next  practicable   Session,  namely,   the 

(1)  30.  in  the  pound  on  8,939^  lbs.        of  the  decision  there;  nor  was  it  urged 

(2)  This  fact  was   relied   upon  at     in  the  Queen's  Bench, 
special  Sessions,  but  was  not  a  ground 
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special  Session  of  December,  1848 ;  or,  at  all  events,  to  one  of  the  Beo. 
immediately  following  Sessions.  The  appellants  denied  that  there  tbafford. 
existed  any  such  role,  applicable  to  special  Sessions  under  the 
Parochial  Assessment  Act.  The  magistrates  held  the  objection 
good,  and  dismissed  the  appeal.  The  respondents  did  not,  either 
on  the  hearing  at  special  Sessions  or  in  their  affidavits,  impute  to 
the  appellants  any  improper  motive  for  their  delay.  The  affidavits 
contained  statements,  which  it  is  unnecessary  to  notice,  on  the 
merits  of  the  appeal ;  and  the  appellants  deposed  to  their  belief 
that,  if  it  were  heard,  the  assessment  would  be  reduced  by  5002. 

WaUon  now  showed  cause : 

The  appeal  to  special  Sessions  is  given  by  stat.  6  &  7  Will.  IV. 
c.  96,  s.  6 ;  and  it  is  true  that  that  clause  does  not  prescribe  any 
limited  time  for  appealing.  But  it  must  be  understood  that  there 
shall  be  a  reasonable  limit.  The  justices,  under  this  Act  (sect.  7)> 
may  exercise  the  power  of  amending,  given  by  stats.  17  Geo.  II. 
c.  38,  8.  6,  and  41  Geo.  III.  U.K.  ♦c.  28,  s.  1 ;  and  it  would  be  [  ^202  ] 
highly  inconvenient  if  they  could  be  required  to  do  this,  by  altering 
assessments,  and  inserting  or  striking  out  names,  long  after  the 
making  of  the  rate,  and  when  the  whole  state  of  things  in  the 
district  might  have  changed. 

PashUy^  contra,  was  then  called  upon  by  the  Court  : 

The  appeal  clause,  stat.  6  &  7  Will.  lY.  c.  96,  s.  6,  imposing  no 
regulation  as  to  time,  must  be  construed  as  the  appeal  clause, 
sect.  6,  of  stat.  48  Eliz.  c.  2,  was  before  the  passing  of  stat.  17  Geo.  II. 
c.  88, 8. 4  ;  namely,  as  giving  the  right  without  limit  in  this  respect : 
Reg.  V.  St.  Giles  (i).  Rex  v.  Coode  (2).  By  the  last-mentioned  Act, 
sect.  4,  the  appeal  to  General  or  Quarter  Sessions  must  be  to  "  the 
next,"  that  is,  by  the  prevailing  interpretation,  the  next  that  are 
practicable.  But  stat.  6  &  7  Will.  lY.  c.  96,  creates  a  right  of 
appeal  which  is  not  to  General  or  Quarter  Sessions,  but  to  special 
Sessions :  and  that  right,  which  is  juris  positivi,  must  be  taken  as 
it  is  granted :  the  Court  cannot  superadd  the  words  ''  next  prac- 
ticable," where  the  enactment  does  not  even  mention  the  **  next  " 
special  Session.  The  only  limitation  of  the  right  must  be  that  the 
appeal  ought  to  be  preferred  within  a  reasonable  time ;  and  the 
time  is  reasonable  if  another  rate  has  not  yet  been  made.  The 
option  as  to  time  is  the  more  needful,  as  the  special  Sessions  cannot 
(1)  11  Mod.  269.  (2)  1  Bott,  307,  pi.  290,  6tli  ed. 
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Bbo.        respite  an  appeal,  not  being  a  continuing  Court ;  though  it  is  true 
Tbaffobd.    ^^^  ^^^7  ^^7  adjourn.    The  appeal  here  has,  in  fact,  been  pre- 
ferred within  a  year ;  and  there  are  analogies  in  favour  of  holding 
that  to  be  a  reasonable  interval.    A  year  and  a  day  has  been  the 
[  *208  ]       time  limited  by  rules  of  law  *for  various  purposes ;  as  for  the  appeal 
of  death. 

(Lord  Campbell,  Ch.  J. :  Has  such  a  rule  ever  been  apphed  to 
the  construction  of  an  Act  of  Parliament  ?  Stat.  17  Geo.  II.  c.  88, 
s.  4,  gives  an  appeal  to  the  next  Quarter  Sessions,  which  is  con- 
strued to  mean  the  next  practicable  Session.  Then,  when  another 
statute  passes  on  the  same  subject,  not  specifying  a  time,  you  say 
it  is  reasonable  to  suppose  that  the  Legislature  means  an  indefinite 
time,  or  a  year  and  a  day.) 

The  intention  may  have  been  to  give  a  wider  scope  in  the  particular 
cases  of  appeal  for  inequality,  excess,  or  incorrect  valuation. 

(Pattbson,  J. :  Stat.  6  &  7  Will.  IV.  c.  96,  does  not  in  express 
terms  give  an  appeal  at  all.  In  the  absence  of  any  specific  direc- 
tion, must  not  we  take  it  that  the  periods  of  holding  the  special 
Sessions  are  contemplated,  as  the  periods  of  holding  Quarter  Sessions 
were  by  stat.  17  Geo,  11.  c.  88  ?) 

No  reason  appears  for  doing  so.     Magistrates,  throughout  the 
country,  have  differed  on  the  construction. 

LoBD  Campbell,  Ch.  J. : 

It  is  clear  that  this  rule  must  be  discharged.  We  are  called 
upon  to  decide  what  is  intended  by  the  appeal  clause,  sect.  6,  of 
stat.  6  &  7  Will.  IV.  c.  96.  It  is  true  that  we  cannot  introduce  any 
qualification ;  but  we  must,  as  well  as  we  can,  interpret  the  mean- 
ing. And  I  think  that  is,  that  an  appeal  to  special  Sessions  against 
a  rate  is  given»  for  the  sake  of  dispatch  and  economy ;  but  that  the 
appellant  must  go  to  the  special  Sessions  within  a  reasonable  time, 
of  which  the  justices  are  to  be  the  Judges.  Mr.  Pashley  has,  rather 
fantastically,  limited  this  time  by  the  term  of  a  year  and  a  day ;  he 
has  also  suggested  that  the  limit  may  be  the  making  of  the  next 
[  *204  ]  rate.  But  this  *does  not  agree  with  the  course  of  legislation  on 
the  subject.  Under  stat.  48  Eliz.  c.  2,  the  appeal  might  be  to  any 
Session.  The  inconvenience  caused  by  this  led  to  the  enactment 
of  stat.  17  Geo.  II.  c-  88,  s.  4,  which  required  the  appeal  to  be 
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brought  to  the  next  practical  General  or  Quarter  Session.  Then  Reo. 
stat.  6  &  7  Will.  lY.  c.  96,  substitutes  the  recourse  to  special  tbapford. 
Sessions  as  a  more  speedy  and  economical  remedy.  It  could  not 
be  the  intention  in  that  statute  to  repeal  the  limitation  imposed  by 
stat.  17  Geo.  II.  c.  88,  and  give  an  indefinite  time.  Yet,  according 
to  Mr.  PashUy's  argument,  there  might,  at  the  distance  of  a  year, 
be  an  appeal  to  special  Sessions,  and,  after  that,  by  sect.  6  of  stat. 
6  &  7  Will.  IV.  c.  96,  the  appeal  might  be  carried  to  the  Quarter 
Sessions,  notwithstanding  the  limitation  in  stat.  17  Geo.  II.  c.  88. 

Pattbson,  J.: 

We  must  read  stat.  6  &  7  Will.  IV.  c,  96,  s.  6,  with  a  reference 
to  stat.  17  Geo.  II.  c.  88.  The  first  mentioned  Act  does  not  compel 
a  party  to  appeal  at  special  Sessions  :  he  has  an  option ;  and  it  is 
only  in  particular  cases  that  he  can  go  there ;  that  is,  where  a 
question  of  amount  or  value  arises.  It  would  be  strange  if  the 
time  for  appeal  were  unlimited  in  the  case  of  this  optional  applica- 
tion, and  limited  where  recourse  is  had  to  the  Quarter  Sessions.  It 
is  true  that,  by  the  practice  requiring  seven  days'  notice  of  appeal 
to  the  special  Sessions,  there  might  not  be  time  left  for  carrying 
the  appeal  on  to  the  first  General  or  Quarter  Sessions :  but  the 
appellant  might  then  go  to  the  next  but  one.  To  say  that  he  may 
apply  to  the  special  Sessions  at  any  time,  or  at  any  time  within  a 
year,  would  be  quite  contrary  to  the  object  of  stat.  17  Geo.  II.  c.  88. 

WiGHTMAN,  J. :  [  205   ] 

The  intention  of  stat.  6  &  7  Will.  IV.  c.  96,  s.  6,  was  dispatch. 
The  argument  for  the  appellants  here  would  re-introduce  all  the 
evils  which  the  statute  17  Geo.  II.  c.  88,  s.  4,  was  designed  to  remedy. 
By  the  late  Act,  concurrent  jurisdictions  are  introduced  in  the  case 
of  rating.  But  it  would  be  very  inconsistent  to  say  that,  if  the 
Quarter  Sessions  are  resorted  to,  the  appeal  must  be  to  the  next 
practicable  Session,  whereas,  if  recourse  is  had  to  special  Sessions, 
a  year  and  a  day  may  be  allowed  (i). 

Ride  discharged  with  costs. 

(1)  Erie,  J.  was  not  in  Court. 
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1850.  EEG.   V.   CHILTON. 

^^y^'        (15  Q.  B.  220—225  ;  8.  C.  19  L.  J.  a  B.  318  (sub  nom.  Ex  parte  Tanner) ;  14  Jur. 
r  220  1  ^^^  (^^^  nom.  Beg.  y.  Jtidge  of  Lamheth  County  Court).) 

By  sect.  118of  stat.  9  ft  10  Yict.  c.  95  (1),  the  County  Court  has  power  to 
adjudicate  on  any  claim  in  respect  of  goods  taken  in  execution  under  its 
process.  And  by  rule  39,  framed  by  the  Judges  in  pursuance  of  sect.  78, 
the  claimant  is  to  deliver  "  a  particular  of  any  goods  or  chattels  alleged  to 
be  the  property  of  the  claimant,  and  the  grounds  of  his  claim : " 

Held,  that  the  rule  is  authorised  by  sect.  78 :  and  that,  under  such 
rule,  it  is  not  sufficient  to  state  that  the  goods  are,  and  were  when 
taken,  the  property  of  the  claimant,  and  not  the  property  of  the  execution 
debtor. 

Whitehurst,  in  last  Term,  obtained  a  rule  nisi  for  a  mandamus 
calling  upon  George  Chilton,  Esquire,  Judge  of  the  Lambeth 
County  Court  of  Surrey,  to  proceed  upon  an  interpleader  summons, 
issued  in  a  cause  in  the  said  Court,  between  Cullmn  plaintiff,  and 
Ross  defendant,  touching  a  claim  made  by  Thomas  Tanner  to 
certain  goods  taken  in  execution  under  process  out  of  the  said 
County  Court  in  the  said  cause,  and  to  hear  and  determine  the 
merits  of  the  claim  (on  notice  to  the  Judge  and  to  CuUum). 

From  the  affidavits  upon  which  the  rule  was  obtained  it  appeared 
that  Tanner,  who  was  the  father  of  Boss's  wife,  had  placed  his 
said  daughter  and  son-in-law  in  a  house  which  he  stated  to  belong 
to  himself,  with  furniture  for  their  use,  but  belonging  to  Tanner. 
In  December,  1849,  the  officer  of  the  County  Court  entered  into 
the  house,  and  removed  the  goods,  leaving  a  notice  (with  an  inven- 
tory), addressed  to  Boss,  that,  under  a  warrant  of  execution  issued  out 
of  the  County  Court  in  the  cause  of  Cvllnm  v.  Ross^  the  officer  had 
distrained  for  20Z.  12a.  8c{.,  the  amount  of  debt  and  costs  adjudged  by 
the  Court  to  be  paid  to  the  plaintiff,  and  costs  of  execution ;  and  that 
he  had  removed  the  goods  to  Mr.  Ford's  auction  rooms.     On  12th 
December,  Tanner  caused  the  following  notice,  with  an  inventory, 
therein  referred  to,  to  be  served  upon  a  clerk  of  the  high  bailiff  of  the 
County  Court,  upon  the  officer  who  had  distrained,  and  upon  Ford. 

The  notice  was  as  follows. 
[221]  "Lambeth  County  Court,"  &c.     "I,  the  undersigned  Thomas 

Tanner,  of,"  &c.,  "  hereby  give  you  and  each  of  you  notice  that  the 
several  goods  and  chattels  hereunder  written,  and  taken  by  you,  or 
some  or  one  of  you,  under  and  by  virtue  of  a  warrant  of  execu- 
tion awarded  and  issued  by  and  out  of  this  honourable  Court  in 
the  above  named  cause,  are,  and  every  one  of  such  goods  and 
chattels  so  hereunder  written  were,  at  the  time  of  your  so  taking 
(1)  Bep.  see  now  County  Courts  Act,  1888  (61  &  62  Vict  o.  43)  s.  157. 
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the  same,  my  own  property,  and  not  the  property  of  the  said  above  Bbo. 
named  defendant  Boss.  And  I  further  give  you  and  each  of  yoa  Chilton. 
notice  immediately,  on  sight  hereof,  to  restore  to  me,  and  to  and 
at  the  said  defendant's  house,  Norwood  Lane,"  &c.  **  and  free  of 
all  costs,  charges  and  expenses,  and  in  all  respects  "  **  in  the  same 
plight,''  &c.,  ''  as  when  you  took  the  same  from  the  said  house, 
situate  "  &c.  ''  And  I  further  give  you,  and  each  and  every  one  of  you, 
further  notice,  if  you  do  not  comply  with  this  notice  in  all  respects 
before  twelve  o'clock  to-morrow,  I  shall  bring  one  or  more  action  or 
actions  against  all  and  every  one  of  you  without  further  notice." 

The  goods  were  afterwards  sold. 

On  21st  December,  1849,  Tanner  received  a  summons  from  the 
clerk  of  the  Court,  requiring  him  to  appear  at  a  Court  to  be  holden 
on  10th  January  then  next,  touching  his  claim  to  the  goods,  and 
giving  him  ''notice  that  you  are  hereby  required,  five  clear  days 
before  the  said  10th  day  of  January,  to  deliver  to  the  officer  in 
charge  of  the  said  process,  or  to  leave  at  my  office  in  Denmark 
Hill,  a  particular  of  the  goods  and  chattels  so  claimed  by  you,  and 
of  the  grounds  of  your  claim." 

"Interpleader  summons  to  claimant." 

On  the  hearing  of  the  interpleader  summons,  the  person  repre- 
senting the  high  bailiff  pointed  out  to  the  *Judge  of  the  Court  the  [  *222  ] 
form  of  the  notice  given  to  the  high  bailiff,  upon  which  the  Judge 
observed  that  the  89th  rule  (i)  of  the  County  Courts  Act  had  not 
been  complied  with,  as  the  notice  of  claim  did  not  state  the  ground 
of  the  claim.  Tanner  pressed  his  right  to  have  the  summons  heard  ; 
but  the  Judge  refused  to  hear,  stating,  at  the  same  time,  that  it 
was  a  technical  objection,  and  giving  no  costs  against  Tanner. 

(1)  *' Where    any    claim    shall    be  the  defendant ;  and  the  claimant  shall, 

made  to  or  in  respect  of  any  goods  or  fiye  clear  days  before  the  day  on  which 

chattels  taken  in  execution  under  the  the  summonses  are  returnable,  deliver 

process  of  any  Court  holden  under  the  to  the  said  officer,  or  leave  at  the  office 

authority  of  the  said  Act,  or  in  respect  of  the  clerk  of  the  Court,  a  particular 

of  the  proceeds  or  value  thereof,  by  of  any  goods  or  chattels  alleged  to  be 

any  landlord  for  rent,  or  by  any  per-  the  property  of  the  claimant,  and  the 

son  not  being  the  party  against  whom  grounds  of  his  claim,  or  in  case  of  a 

such  process  has  issued,   and    sum-  claim  for  rent,  of  the  amount  thereof, 

monses  have  been  issued  on  the  appli-  and  for  what  period  the  same  is  claimed 

cation  of  the  officer  charged  with  the  to  be  due."    [See  now  County  Court 

execution  of  such  process,  such  sum-  Hules,  1903,  Ord.  XXVII.  r.  5.] 
monses  shall  be  served  in  such  time         A  question  arose  in  the  present  case 

and  manner  as  hereinbefore  directed  as  to  the  circumstances  of  the  service 

for  a  summons  to  appear  to  a  plaint,  of  notice ;  but  it  became  unnecessary 

and  the  claimant  shall  be  deemed  the  to  pronounce  any  decision  upon  this, 
plaintiff,  and  the  execution  creditor 
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Bko.  Ogle^  for  the  Jadge  of  ihe  County  Court,  and  BaU^  for  the 

ChiItov.  plaintiff  Callam,  now  showed  cause : 

Sect.  118  (1)  of  Stat.  9  &  10  Yict.  c.  95,  gives  the  County  Court  power 
to  adjudicate  on  any  claim  in  respect  of  goods  taken  in  execution. 
Now  the  89th  rule,  framed  in  pursuapce  of  sect.  78  (2),  requires 
that  there  shall,  in  case  of  such  claim,  be  delivered  or  left  "a 
particular  of  any  goods  or  chattels  alleged  to  be  the  property  of 
the  claimant,  and  the  grounds  of  his  claim."  That  means  more 
than  a  mere  assertion  of  property.      The  language  of  the  rale 

[  *223  ]  corresponds  in  effect  with  that  of  sect.  1  of  the  Interpleader  *Act, 
1  &  2  Will.  IV.  c.  58,  where  the  words  are  "  the  nature  and 
particulars  of  his  claim  (3) ;  and,  under  that  Act,  it  is  not  enough 
merely  to  assert  property.    *    *    * 

Whitehurgt  and  Pearson,  contra  : 

As  to  the  last  point :  The  Judge  has  refused  to  hear,  on  a  pre- 
liminary technical  objection:  the  Court  will  inquire  whether  he 
was  not  bound  to  hear.  As  to  the  objection  itself :  if  the  89th  role 
is  to  be  construed  as  contended  for  on  the  other  side,  it  appears  to 
go  beyond  the  power  conferred  by  sect.  78  of  stat.  9  &  10  Yict. 
c.  95 :  the  Judges  had  no  authority  to  impose  such  a  condition 
precedent  to  making  the  claim. 

(LoBD  Campbell,  Ch.  J. :  Then  they  could  not  even  impose  the 
condition  of  five  days'  notice  of  any  kind. 

WioHTMAN,  J. :  The  words  in  sect.  78  are,  '*  for  regulating  the 
practice  and  proceedings.") 

Further,  the  notice  sufficiently  explains  the  grounds  of  the  claim. 

(LoBD  Campbell,  Ch.  J. :  What  claim  could  there  be  but  one  of 
property  ?    The  grounds  of  the  claim  are  required.) 

A  lien  could  not  be  shown  under  this  notice,  nor  a  claim  in  outer 
droit.  It  may  be,  as  suggested  on  the  other  side,  that  more  than  a 
[  *224  ]  general  claim  of  property  is  usually  required  under  the  *Inter- 
pleader  Act :  but  a  Judge  at  chambers  exercises  a  discretion  under 
which  he  may  insist  on  more  being  done  than  the  letter  of  the 
statute  requires.    *     *     * 

(1)  See  now  County  Courts  Act,  1888      s.  164.— A.  C. 

(51  &  62  Vict.  c.  43),  8.  157.— A.  C.  (3)  See  now  R  S.  C.  Ord.  LVIL 

(2)  See  now  County  Courts  Act,  1888,      r.  5.— A.  C. 
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LoBD  Campbell,  Gb.  J. :  rbo. 

This  rule  must  be  discbarged.  It  seems  to  me  tbat  the  Judge  of  Chilton. 
the  County  Court  has  put  the  proper  interpretation  upon  the  rule. 
The  words  are,  ''  a  particular  of  any  goods  or  chattels  alleged  to  be 
the  property  of  the  claimant,  and  the  grounds  of  his  claim." 
Therefore,  besides  an  allegation  of  property,  there  must  be  a  state- 
ment of  the  grounds  of  claim.  The  rule  afterwards  goes  into  the 
case  where  the  party  does  not  claim  the  property.  Now,  in  this 
notice,  there  is  only  a  statement  that  the  property  was  the 
claimant's,  but  no  statement  of  the  grounds  of  claim.  The  Legis- 
lature intended  to  provide  against  fraudulent  attempts  to  defeat 
justice,  by  giving  the  means  of  inquiry  into  claims  set  up  against 
an  execution.  I  think,  therefore,  that  the  Judge  came  to  the  right 
conclusion. 

Pattbson,  J. : 

I  really  feel  no  doubt  in  this  case.  The  practice  is  quite  in 
analogy  with  the  practice  under  the  Interpleader  Act.  There, 
when  a  claimant  comes  before  a  Judge,  we  inquire  how  he  makes 
out  his  claim.  I  apprehend  the  rule  now  before  us  was  framed 
in  analogy  with  that  practice.  It  is  not,  of  course,  necessary  to 
set  out  the  whole  particulars  of  the  title  in  all  respects. 

WiGHTMAN,  J.  :  [  226  ] 

The  rule  expressly  requires  that  the  person  claiming  the  goods  is 
to  show  the  grounds  of  his  claim.  The  only  real  objection  must 
be,  that  there  was  no  power  to  make  such  a  rule :  but  clearly  the 
rule  falls  within  the  authority  given  to  regulate  the  practice  and 
proceedings  (i). 

Lord  Campbell,  Gh.  J. : 

The  rule  must  be  discharged  with  costs,  in  order  that  we  may 
discourage  applications  of  this  kind. 

Rule  discharged  with  costs. 
(1)  Erie,  J.  was  absent. 
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is'^o-  REG.  V.  TYRWHITT. 

May  23. 

June  4.        (16  a  B.  249—266 ;  S.  0. 19  L.  J.  M.  C.  249;  14  Jur.  1024 ;  4 New SesB.  Caa.  266.) 

r  249  1  ^°  auditor  of  a  poor  law  district  disallowed  certain  disburaemeBts  in  the 

accounts  of  the  overseers  (1)  of  a  metropolitan  parish,  and  surcharged  them 
with  the  amount.  More  than  six  months,  but  less  than  nine  months,  after 
the  disallowance  and  surcharge,  the  auditor  commenced  proceedings  against 
them,  for  nonpayment,  before  one  of  the  metropolitan  police  xnagistraUs 
sitting  alone.  The  magistrate  having  refused  to  entertain  the  information 
on  the  ground  that  it  was  not  in  time,  and  a  rule  under  stat.  11  &  12  Yict. 
c.  44,  8.  5,  having  been  obtained  against  him  : 

Held,  that  the  period  within  which  an  auditor  must  commence  proceed- 
ings before  a  police  magistrate  sitting  alone  was  regulated  by  the  Poor  liaw 
Union  Charges  Amendment  Act,  12  &  13  Yict.  c.  103,  s.  9,  and  not  by  the 
Metropolitan  Police  Act,  2  &  3  Yict.  c.  71,  s.  44(2) ;  and  consequently  that 
the  information  was  in  time :  and  the  Court  made  the  rule  absolute. 

P ASHLEY,  on  this  day,  moved  for  a  rule  nisi  in  lieu  of  a  mandamm 
under  stat.  11  &  12  Yict.  o.  44,  s.  5,  calling  on  Bobert  Philip 
Tyrwhitt,  Esq.,  one  of  the  metropolitan  police  magistrates,  to  Bhow 
cause  why  he  should  not  hear  and  determine  the  after  mentioned 
information. 

It  appeared  on  affidavit  that  James  Hales  Mitchener,  the  auditor 
of  the  metropolitan  poor  law  district  which  comprises  the  Holbom 
Union,  on  5th  July,  1849,  disallowed  certain  disbursements  made 
by  the  overseers  of  the  united  parishes  of  St.  Andrew,  Holbom, 
and  St.  George  the  Martyr,  which  are  comprised  in  that  Union, 
and  surcharged  the  overseers  with  the  amount,  208L  lis.  B<i. 
There  was  no  appeal ;  and  the  disallowance  and  surcharge  were 
regular  in  form.  The  auditor  exhibited  an  information  against 
the  overseers  for  nonpayment  of  the  sum  surcharged,  before  Mr. 
Tyrwhitt,  on  the  80th  of  March,  1850. 

Stat.  2  &  8  Yict.  c.  71,  s.  14,  authorises  a  metropolitan  police 
magistrate,  sitting  within  the  metropolitan  police  district,  to  do 
alone  any  act  which  by  any  law  then  in  force,  or  by  any  law  not 
containing  an  express  enactment  to  the  contrary  thereafter  to  be 
made,  was  or  should  directed  to  be  done  by  more  than  one  justicd. 
The  same  statute,  sect.  44,  enacts  that  all  offences  committed 
[•250]  ♦within  the  limits  of  the  metropolitan  police  district,  which  by 
that  or  any  other  Act  are  punishable  on  summary  conviction  before 

« 
(1)  The  borough  council  are  now      Gbvemment  Act,  1888  (51  &  52  Yict. 

the  overseers :  see  London  Govern-  c.  41],  s.  71  (3),  Public  Health  Act, 
ment  Act,  1899  (62  &  63  Vict.  c.  14),  1875  (38  &  39  Vict  c.  55),  ss.  247,  250. 
8.  11.    As  to  audit  of  the  accounts  of      — A.  0. 

the  borough    councils,    see    London  .       (2)  Bep.  47  &  48  Vict,  c  43,  s.  4. 
Government  Act,  1899,  s.  14;  Local 
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a  justice  or  justices  of  the  peace,  may  be  heard  and  determined  by        H«o. 
any  of  the  said  magistrates  sitting  at  one  of  the  said  Police  Courts,    Ttrwhitt. 
in  a  summary  way,  ''  within  six  calendar  months  at  the  farthest 
next  after  the  commission  of  such  offence,  or  within  such  shorter 
time  as  shall  be  limited  by  the  Act  specifying  the  offence,  and  not 
afterwards." 

The  authority  of  the  auditor  to  proceed  for  the  sum  surcharged 
is  under  the  various  Poor  Law  Amendment  Acts.  Stat.  7  &  8  Vict, 
c.  101,  s.  82,  enacts  that  it  is  to  be  recovered  in  the  same  manner 
as  penalties  and  forfeitures  may  be  recovered  under  the  provisions 
of  stat.  4  &  5  Will.  IV.  c.  76.  Under  the  last  mentioned  Act, 
sect.  99,  penalties  and  forfeitures  are  to  be  recovered  before  two 
justices.  Stat.  12  &  13  Vict.  c.  108,  s.  9,  enacts  that ''  no  auditor 
shall  commence  any  such  proceedings  after  the  lapse  of  nine 
calendar  months  from  the  disallowance  or  surcharge  by  such 
auditor,  or,  in  the  event  of  an  application  by  way  of  appeal  against 
the  same  to  the  Court  of  Queen's  Bench  or  to  the  Poor  Law  Board, 
after  the  lapse  of  nine  calendar  months  from  the  determination 
thereupon.*' 

As  the  power  of  the  police  magistrate  sitting  alone,  to  hear  as 
two  justices  might,  depended  upon  the  Metropolitan  Police  Act 
(already  cited);  and  as  the  application  to  the  magistrate  in  the 
present  case  was  more  than  six  calendar  months  after  the  money 
was  payable  by  the  overseers,  though  less  than  nine  calendar 
months  after  the  disallowance  and  surcharge,  a  question  arose 
whether  the  period  within  which  proceedings  of  this  nature  were 
to  be  commenced  before  a  ^metropolitan  police  magistrate  sitting  [  *25i  ] 
alone  was  to  be  that  given  by  the  Poor  Law  Act,  or  the  period 
prescribed  by  the  Metropolitan  Police  Act. 

Mr.  Tyrwhitt,  in  order  to  allow  the  opinion  of  this  Court  to  be 
taken,  refused  to  hear  the  information. 

The  Court  (i),  on  Pashley's  motion,  granted  a  rule  nisu  Lush  then 
showed  cause  in  the  first  instance  ;  and  PaMey  was  heard  in  reply. 

The  arguments  consisted  in  a  comparison  of  the  different  parts 
of  the  statutes  in  question.  The  Court,  in  their  judgment,  entered 
80  much  in  detail  into  those  provisions  as  to  render  any  further 
statement  unnecessary. 

Cur.  adv.  vulL 

On  a  subsequent  day  in  this  Term  (4th  June), 

(1)  Lord  Campbell,  Ch.  J.,  Patteson,  Colbridgb  and  Erle,  JJ. 
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fiBo.        LoBD  Campbell,  Gh.  J.  delivered   the  judgment   of  the  Coukt. 
ttrwhitt.  After  stating  the  nature  of  the  application  against  the  overseers, 

his  Lordship  proceeded  as  follows : 

The  information  discloses  that,  upon  an  audit  duly  held,  Mitchener 
has  disallowed  various  items  in  the  account  of  disbursements,  amount- 
ing to  2082.  lis.  3d.,  and  surcharged  them  for  the  same ;  that  he  has 
reported  the  certificate  of  this  surcharge  to  the  Poor  Law  Commis- 
sioners less  than  nine  months,  and  more  than  six  months,  before 
the  exhibiting  of  the  information ;  and  that  the  overseers  named 
then  became  and  are  liable  to  pay  the  sums  disallowed  to  the 
treasurer  of  the  guardians  of  the  Union,  which  they  have  neglected 
r  •252  ]  and  refused  to  do.  The  question,  upon  *the  answer  to  which  this 
rule  depends,  is,  whether  after  the  expiration  of  six  months  from 
the  date  of  the  certificate  of  surcharge  the  police  magistrate 
has  any  jurisdiction.  And  this  will  depend  upon  the  construction 
of  several  statutes,  one  class  of  which  provides  for  the  enforcing 
payment  of  moneys  disallowed  and  surcharged  by  auditors,  the 
other  gives  jurisdiction  to  police  magistrates. 

The  auditor  of  a  district  derives  his  authority  from  stat.  7  &8 
Vict.  c.  101,  s.  82:  and  the  moneys  which  he  shall  certify  to  be 
due  are,  by  that  section,  made  recoverable  on  nonpayment  in  the 
same  manner  as  penalties  and  forfeitures  may  be  recovered  under 
the  Poor  Law  Amendment  Act,  4  &  5  Will.  IV.  c.  76;  by  the 
99th  section  of  which  penalties  and  forfeitures  inflicted  by  it  for 
any  ofi'ence  against  it  shall,  upon  proof  and  conviction  of  the  offences 
respectively  before  any  two  justices,  be  levied  by  distress  and  sale, 
and  ultimately,  if  necessary,  payment  enforced  by  imprisonment 
for  a  limited  period. 

Stat.  7  &  8  Vict.  c.  101,  s.  82,  directs  that  the  auditor  shall 
proceed  as  soon  as  may  be  to  enforce  the  payment.  And  we  may 
observe,  in  passing,  that  the  Court,  in  any  matter  wherein  it  has 
discretion,  will  pay  great  regard  to  this  direction  of  the  statute, 
which  generally  speaking  works  no  hardship  on  the  individual 
officer,  and  is  very  just  to  the  ratepayers ;  for  it  is  obviously  right 
that  those  who  have  suffered  by  the  illegal  disbursement  should 
have  the  benefit  of  the  repayment,  which  in  a  flux  body  is  only  to 
be  secured,  if  at  all,  by  making  the  one  follow  the  other  as  soon  as 
[  ♦253  ]  may  be.  By  this  statute,  however,  no  '•^strict  limitation  of  time  is 
imposed.  But  stat.  11  &  12  Vict.  c.  48,  the  Act  to  facilitate  the 
performance  of  the  duties  of  justices  out  of  Sessions  with  respect 
to  summary  convictions  and  orders,  in  its  11th  section  prescribes 
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generally,  in  words  which  are  large  enough  to  embrace  the  present  Bbo. 
case,  that  the  information  shall  be  laid  within  six  calendar  months  ttrwhitt. 
from  the  time  when  the  matter  thereof  arose.  But  stat.  12  &  18 
Vict.  c.  108,  s.  9,  reciting  this  section,  declares  and  enacts  that 
it  shall  not  be  deemed  to  apply  to  any  such  proceeding  by  an 
auditor,  but  that  he  shall  not  commence  any  such  proceeding 
after  the  lapse  of  nine  calendar  months  from  the  disallowance  or 
surcharge. 

The  effect  of  the  different  statutes  which  we  have  now  mentioned 
seems  to  be,  clearly,  that  at  any  time  within  nine  months  from  the 
disallowance  or  surcharge  the  auditor  may  lay  his  information,  and 
the  justices  have  jurisdiction  to  hear  it;  it  is  the  duty  of  the 
former  to  lay  it ''  as  soon  as  may  be ;  "  but,  in  order  probably  to 
give  time  for  the  superintending  interference  of  the  Poor  Law  Com- 
missioners upon  all  the  circumstances  of  every  case,  the  extended 
period  of  nine  months  is  allowed,  during  which  the  jurisdiction  is 
preserved.  The  section  last  cited,  expressly  naming  ''  disallowance 
or  surcharge,"  excludes  all  question  that  such  a  proceeding  as  the 
present  is  within  its  operation. 

If,  therefore,  the  present  had  been  an  application  to  two  ordinary 
justices  of  the  peace,  we  do  not  see  how  any  reasonable  question 
could  have  been  made.  But  it  is  said  that  an  application  to  a 
single  police  magistrate  stands  on  a  different  footing.  By 
stat.  2  &  8  Vict.  c.  71,  s.  14,  any  one  of  such  magistrates  may 
do  at  any  Police  ♦Court  any  act  which,  by  any  law  then  in  force,  or  [  *254  ] 
by  any  law  not  containing  an  express  enactment  to  the  contrary 
thereafter  to  be  made,  was  or  should  be  directed  to  be  done 
by  more  than  one  justice.  And  by  section  44  of  the  same 
statute  all  offences  under  that  or  any  other  Act  punishable  on 
summary  conviction  before  a  justice  or  justices  of  the  peace  may 
be  heard  and  determined  by  any  police  magistrate  within  six 
calendar  months  at  the  farthest  next  after  the  commission,  or 
within  such  shorter  time  as  shall  be  limited  by  the  Act  specifying 
the  offence,  and  not  afterwards.  The  first  of  these  sections  is  in 
terms  clearly  large  enough  to  give  the  police  magistrate  jurisdiction 
to  entertain  a  complaint  by  an  auditor  for  non-payment  of  a  sum 
disallowed  or  surcharged,  and  to  enforce  the  payment :  both  of 
them  are  acts  directed  by  another  statute  to  be  done  by  more  than 
one  justice :  and  the  Legislature  seems  purposely  to  have  used  the 
most  general  words,  in  order  to  embrace  every  possible  case.  In 
this  section  there  is  no  limitation  as  to  time;   and,  unless  the 
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Bbo.  limitation  in  the  44th  section  applies,  the  jurisdiction  of  the  police 
Ttbwhitt.  magistrate  would  be  subject  only  to  the  same  restriction,  in  this 
respect,  in  any  particular  case,  to  which  that  of  two  magistrates 
would  be  subject  in  the  same  case.  Now  in  the  44th  section  the 
language  is  narrower ;  the  limitation  as  to  time  is  confined  to  the 
hearing  and  determining  charges  for  offences  punishable  on  sum- 
mary conviction ;  the  statute  contemplates  informations  in  cases 
which  are,  and  which  are  not,  of  a  criminal  nature,  and  in  some 
particulars  varies  its  provisions  accordingly ;  as,  for  example,  in 

[  *255  ]       the  19th  section,  which  allows  the  magistrates  to  proceed,  ^under 
certain  circumstances,  in  the  absence  of  the  party  when  the  case 
is  not  of  a  criminal  nature,  but  directs  him  to  issue  his  warrant 
for  his  apprehension  if  the  case  be  of  a  criminal  nature,  in  order 
that  the  information  may  be  heard  and  determined.     The  word 
*'  offence  "  is  so  general  that  in  itself  it  may  well  comprise,  not 
only  matters  properly  criminal,  but  those  also  which  are  not ;  and 
whether  in  any  particular  case  it  shall  be  held  to  embrace  both,  or 
be  restrained  to  the  former  only,  must  depend  very  much  upon  the 
context  of  the  sentence,  or  the  object  of  the  provision,  in  which  ft 
is  found.     Seeing  how  many  and  various  are  the  enactments  of  the 
statute  in  question  to  which  this  limitation  of  time  may  be  intended 
to  apply,  it  would  not  be  safe,  perhaps,  to  lay  down  any  rule  more 
precise  than  this.     Nor  is  it  necessary  for  the  decision  of  the  case 
now  before  us ;  for,  even  if  we  were  to  hold  that  in  this  section 
*'  offences ''  must  have  the  larger  meaning,  and  that,  looking  to 
this  section  alone,  the  complaint  of  the  auditor  must  have  been 
made  within  six  months,  yet  we  think  that,  by  a  clear  and  necessary 
implication,  the  time  is  enlarged  by  12  &  18  Vict.  c.  103,  s.  9. 
That  enactment  was  occasioned  by  the  doubts  which  had  been 
entertained,  whether  the  provision  of  stat.  11  &  12  Vict.  c.  43,  s.  11, 
applied  to  such  a  case  as  the  present  when  brought  before  two 
ordinary  justices  of  the  peace ;  and  it  removes  that  doubt :  but  it 
is  not  confined  to  a  declaration  and  enactment  that  it  does  not,  but 
goes  on  to  enact  in  general  terms  a  limitation  of  nine  months  to 
the  commencement  of  such  a  proceeding.    It  virtually,  therefore, 
authorises  the  commencement  for   the  whole  of   that  extended 

[  *256  ]  period ;  and,  as  *there  is  nothing  in  the  language  which  restrains 
its  operation  to  proceedings  before  ordinary  justices,  so  it  would  be 
unreasonable  to  imply  any  such  restraint.  It  is  a  new  limitation 
first  created  by  this  section;  it  regards  a  subject-matter  over 
which  the  police  magistrate  has,  in  all  other  respects,  the  same 
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jurisdiction  as  two  ordinary  justices ;  the  limitation  of  time  has  not  Bbo. 
reference  to  the  tribunal  before  which  the  parties  appear,  but  to  tybwhitt. 
the  circumstances  of  the  complaint,  the  complainant,  and  the 
parties  complained  against,  all  which  are  the  same  before  either 
tribunal ;  and  it  would  be  a  defect  in  the  law  to  be  remedied,  if,  it 
being  proper  to  allow  nine  months  in  the  one  case,  six  months  only 
were  allowed  in  the  other.  We  are  not  compelled  so  to  read  the 
statute  as  to  find  that  such  defect  exists. 

We  think,  therefore,  that  the  application  was  made  in  due  time, 
and  that  the  rule  must  be  absolute. 

Eule  absolute. 


DIMES  V.  PETLEY(l).  isso. 

(16  a  B.  276—284 ;  S.  0.  19  L.  J.  Q.  B.  449  ;  14  Jur.  1132.)  ^une^l' 

Case  for  negligently  navigating  a  ship  in  the  Thames,  whereby  she  struck 
and  damaged  plaintiff's  wharf.  Plea,  among  others,  that  the  wharf  had  L  ^^^  J 
been  made  and  continued  by  plaintiff,  and  projected  into  the  navigable 
river  beyond  low-water  mark,  and  unlawfully  obstructed  the  navigation  of 
part  of  the  river,  and  the  liege  subjects  could  not  use  that  part  unless  the 
wharf  were  broken  as  in  the  declaration  mentioned :  that  defendant  had 
occasion  to  pass  with  the  vessel  over  that  part  of  the  river,  and  in  so  passing 
did  the  damage,  and  that  he  managed  his  vessel  with  all  such  skill  and  care 
as  would  have  been  proper  for  the  navigation  had  the  navigation  of  that 
part  of  the  river  not  been  so  obstructed.  Beplication:  De  injurid.  At  the 
trial  this  issue  was  found  for  the  defendant ;  but  leave  was  reserved  to 
move  to  enter  a  verdict  for  plaintiff.  All  the  other  issues  were  found  for 
the  plaintiff. 

This  Court,  being  of  opinion  that  the  plea  was  substantially  proved 
(though  it  appeared  in  evidence  that  the  obstruction  did  not  extend  to  low- 
water  mark),  directed  the  verdict  on  this  issue  to  be  entered  for  the  defen- 
dant, but  made  absolute  a  rule  for  judgment  non  obstante  veredicto^  because 
the  plea  contained  no  averment  that  it  was  necessary  to  pass  over  this  part 
of  the  river,  or  even  that  defendant  could  not  conveniently  navigate  the 
river  without  coming  in  contact  with  the  nuisance. 

A  private  individual  cannot  justify  damaging  the  property  of  another,  on 
the  ground  that  it  is  a  nuisance  to  a  public  right,  unless  it  does  him  a 
special  injury. 

Gasb.  The  declaration  stated  that  plaintiff  was  possessed  of  a 
wharf  abutting  on  the  Thames:  and  that  defendant  had  the 
management  of  the  ship  Oeeling,  in  the  river,  and  by  his  negligence 
ran  her  against  the  wharf  and  broke  it. 

Pleas.  1.  Not  guilty.  2.  The  plaintiff  was  not  possessed  of  the 
wharf.    8.  That  defendant  had  not  the  management  of  the  vessel. 

(1)  Cited,  Arnold  v.  Eolbrook  (1873)      Ch.  618,  624,  70  L.  J.  Oh.  714, 86  L.  T. 
L.  E.  8  Q.  B.  96,  101,  42  L.  J.  a  B.      69,  C.  A.— A,  0. 
80;  Campbell  Davys  v.  Lhyd  [1901]  2 
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Dimes  4.  That  the  wharf  was  a  construction  of  woodwork  erected  on  pfles 
Pbtlbt.  fi^^^  i^  ^^6  ^®^  ^^^  course  of  the  river  Thames,  and  within  the 
flow  of  the  tide  in  the  said  river,  and  below  low-water  mark,  and 
was  situate  in,  and  covered  and  obstructed,  part  of  the  bed  and 
course  of  the  river,  which  river,  at  and  throughout  the  said  part  of 
the  bed  and  course  so  covered  and  obstructed,  was  a  common  public 
navigable  river  and  highway  for  vessels.  That  the  wharf  had  been, 
before  the  time  when  &c.,  constructed  by  plaintiff,  and  then  wholly 
and  unlawfully  and  wrongfully  obstructed  and  prevented  the  liege 
subjects  &c.  from  passing  or  navigating  over  that  part  of  the  bed 
of  the  river,  to  the  common  nuisance  of  such  liege  subjects  ;  and 

[  *277  ]  they  could  not  use  that  part  of  *the  river  unless  the  wharf  were 
broken  as  in  the  declaration  mentioned.  That  plaintiff  had  notice 
of  the  premises,  and  wilfully  continued  the  nuisance.  That  defen- 
dant had  occasion  to  pass  with  the  vessel  over  the  said  part  of  the 
bed  and  course  of  the  river,  and,  in  so  passing,  did  the  acts  com- 
plained of ;  and  that  he  managed  the  vessel  with  all  the  skill  and 
care  which  would  have  been  due  and  proper  for  the  navigation  had 
not  the  said  part  and  course  of  the  river  been  so  obstructed ;  and 
that  he  did  no  unnecessary  damage. 

Beplication,  joining  issue  on  the  first  three  pleas :  to  the  fourth, 
De  injurid :  on  which  issue  was  joined. 

On  the  trial,  before  Wightman,  J.,  at  the  Kingston  Spring 
Assizes,  1849,  it  appeared  that  the  plaintiff's  wharf  was  itself  a 
lawful  erection  along  the  bank  of  the  river,  but  that  a  wooden  jetty 
projected  from  the  wharf  and  at  right  angles  to  it.  This  jetty  was 
erected  on  piles  driven  into  the  bed  of  the  river,  and  extended  con- 
siderably beyond  high- water  mark,  but  not  quite  to  low-water  mark. 
At  high  water,  there  was  a  depth  of  about  sixteen  feet  of  water  at 
the  outer  end  of  the  jetty.  The  jetty  had  been  erected  for  some 
years,  it  did  not  appear  by  whom,  and  had  been  occupied  and  kept 
up  by  the  plaintiff. 

The  defendant's  vessel,  the  Oeeling,  was  going  up  the  river  with 
the  flood  tide,  under  tow  by  a  steam  tug.  As  she  passed  by  the 
wharf,  just  below  where  the  jetty  projected,  there  were  some 
colliers  in  the  way.  To  avoid  them,  the  tow  rope  was  slacked. 
The  Oeeling  in  consequence  drifted  up  with  the  tide.  It  was  dark 
at  the  time;  and  there  was  some  discrepancy  in  the  account 
given  by  the  witnesses ;  but  it  appeared  that  in  fact  the  Oeeling 

[  •278  ]  did  not  touch  the  wharf,  and  would  *have  gone  clear  of  everything 
had  the  jetty  not  projected  into  the  navigable  waterway.    As  it 
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was,  she  struck  the  jetty  and  tore  it  away,  doing  much  damage.        Dimes 
To  obviate  the  necessity  of  an  amendment,  it  was  agreed  between      pbtley. 
the  parties,  at  the  trial,  that  the  word  ^'  wharf "  in  the  pleadings 
should  be  taken  to  include  the  jetty. 

The  first  three  issues  were  left  to  the  jury ;  and  a  verdict  was 
found  for  the  plaintiff,  damages  107Z.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  the  defendant  on  the  fourth 
issue,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff,  if 
the  Court  should  be  of  opinion  that  on  the  evidence  the  jury 
ought  to  have  found  such  a  verdict. 

Shee,  Serjt.,  in  Easter  Term,  1849,  obtained  a  rule  to  enter  a 
verdict  for  the  plaintiff  on  the  fourth  issue,  or  to  enter  judg- 
ment for  him  nan  obstante  veredicto.  The  case  was  argued  on 
this  day  (i). 

Channell,  Serjt.,  and  BramwelU  for  the  defendant : 

First.  The  defendant  is  entitled  to  retain  the  verdict  on  the 
fourth  plea.  The  general  replication  De  injuria  puts  in  issue  the 
material  allegations  of  the  plea:  and,  if  these  are  proved,  the 
defendant  is  entitled  to  the  verdict,  though  there  are  other  allega- 
tions not  proved.  Now,  in  the  present  case,  the  jetty  (which  by 
agreement  is  to  be  considered  as  part  of  the  wharf)  projected  into 
the  river,  within  the  flow  of  the  tide,  but  not  below  low- water  mark. 
But  the  substance  and  material  part  of  the  allegation  in  the  plea 
was,  that  the  jetty  projected  into  the  navigable  water  way,  and 
obstructed  the  navigation  and  was  a  nuisance;  and  that  was 
proved.  It  is  quite  *immaterial  whether  the  obstruction  was  [•279] 
above  or  below  low- water  mark,  if  it  was  an  obstruction.  And 
the  averment,  that  the  defendant  used  all  such  skill  and  care  as 
would  have  been  proper  had  there  been  no  nuisance,  was  clearly 
proved  by  the  fact  that  the  vessel  never  touched  anything  but  the 
nuisance.  Had  the  water  way  been  clear,  as  it  ought  to  have  been, 
there  would  have  been  no  accident  (2). 

Secondly.  The  plaintiff  is  not  entitled  to  judgment  non  obstante 
veredicto.  If  he  is  so  entitled,  it  must  be  on  the  ground  that  the 
plea  sufficiently  confesses  the  cause  of  action,  but  does  not  suffi- 
ciently avoid  it.  The  gist  of  the  action  is,  that  the  negligence  of 
the  defendant  was  the  immediate  cause  of  the  accident.     The  plea 

(1)  Before  Lord  Campbell,  Ch.  J.,  of  proof,  which  is  sufficiently  noticed 
Fatteson,  Coleridge  and  Wightman,  JJ.      in  the  judgment,  p.  577*  post, 

(2)  There  was  another  alleged  defect 
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Dimes  shows  that  the  immediate  caase  consisted  partly  of  the  wrongful 
Pbtlet.  ^^^  o^  ^^^  plaintiff.  Such  a  plea,  even  if  bad  in  substance,  does 
not  confess  the  cause  of  action  so  as  to  entitle  the  plaintiff  to  judg- 
ment non  obstante  veredicto.  But  the  plea  is  good  in  substance, 
though  it  might  be  bad  on  special  demurrer,  as  amounting  to  the 
general  issue.  In  Davies  v.  Mann  (i)  the  defendant,  using  a  high- 
way, ran  over  a  donkey ;  and  the  fact  that  the  donkey  was  tres- 
passing, was  held  to  be  no  defence.  But  the  ground  of  the 
judgment  was,  that  the  defendant  was  using  the  highway  in  an 
improper  manner ;  he  was  driving  too  rapidly.  Parks,  B.  says : 
''  Although  the  ass  may  have  been  wrongfully  there,  still  the  defen- 
dant was  bound  to  go  along  the  road  at  such  a  pace  as  would  be 
likely  to  prevent  mischief.  Were  this  not  so,  a  man  might  justify 
[  *280  ]  the  driving  over  ♦goods  left  on  the  public  highway,  or  even  over  a 
man  lying  asleep  there,  or  the  purposely  running  against  a  carriage 
going  on  the  wrong  side  of  the  road."  In  each  of  the  illustrations 
used  by  the  learned  Baron,  as  well  as  in  the  case  on  which  he  was 
giving  judgment,  the  person  liable  is  guilty  of  improper  conduct, 
either  wilful  or  negligent,  and  his  improper  conduct  is  the  cause 
of  the  damage.  But  the  present  plea  is,  that  the  defendant  was 
using  the  highway  as  he  had  a  right  to  do,  that  there  was  no 
neglect  of  duty  on  his  part,  and  that  the  cause  of  the  accident 
was  the  plaintiff's  nuisance.  Mayor  of  CoUhesier  v.  Brooke  (2)  is 
distinguishable  on  the  same  ground :  the  6th  plea  in  that  case 
contained  no  averment  that  the  defendant  had  occasion  to  use  the 
highway  where  the  nuisance  was,  or  used  due  skill;  and  it  was 
held  bad  for  the  want  of  these  averments,  which  are  in  the  present 
plea.  The  defendant  might,  under  the  circumstances,  have  justi- 
fied purposely  throwing  down  the  jetty,  as  a  nuisance  obstructing 
his  right  of  passage  ;  he  did  not  do  it  purposely ;  but,  whilst  pro- 
perly exercising  his  right,  he  accidentally  did  what  he  might  have 
justified  doing  on  purpose. 

Sheey  Serjt.  and  Parry,  for  the  plaintiff: 

The  defendant  could  not  have  justified  throwing  down  the  jetty 
as  an  abatement  of  a  nuisance.  There  was  ample  space  for  him  to 
pass.  A  private  person  may  not  abate  a  public  nuisance,  unless  it 
prevents  him,  as  an  individual,  from  using  his  rights :  Mayor  of 
Colchester  v.  Brooke  (2) ;  and  here  it  is  not  averred  in  the  plea,  nor 

(1)  62  R  B.  698  (10  M.  &  W.  546).      306  (12  Q.  B.  439). 
S^  ^9  Glayards  v.  Dtthick,  76  E.  E.  (2)  68  E.  R  468  (7  a  B.  339). 
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was  it  proved  at  the  trial,  that  the  defendant  could  not  pass  along       Dnn 
the  river  without  going  over  the  spot  occupied  'by  the  jetty.    The      pttlbt. 
defendant  was  negligent  in  the  management  of  his  ship  passing      [  *S81  ] 
along  the  river  in  the  state  in  which  it  then  was,  the  jetty  being 
there  in  fact.    It  is  no  answer  to  say  that  the  jetty  was  wrongfully 
there,  and  that  if  it  had  not  been  there  no  damage  would  have 
ensued;  nor  that  the  management  of  the  ship  would  not  have 
been  negligent  had  the  circumstances  been  different.    Every  one 
of  these  allegations  might  have  been  made  in  Davies  v.  Mann  (i) 
and  Mayor  of  Colchester  v.  Brooke  (2).     The  plea  is  bad  in  substance, 
as  every  fact  in  it  might  be  true,  and  yet  the  immediate  cause 
of  the  accident  be  the  defendant's  negligence:  Bridge  v.  Grand 
Junction  Railway  Company  (z).     And,  as  the  plea  is  bad  in  sub- 
stance, the  verdict  on  the  fourth  issue   should  be  found  for  the 
plaintiff;  for  De  injuria  puts  in  issue  every  material  averment; 
and  in  a  bad  plea  no  averment  is  more  material  than  another ;  the 
defendant  therefore  was  bound  to  prove  all. 

Cur.  adv.  wit. 

Lord   Campbell,  Ch.  J.,  on  a  subsequent    day    in    this    Term 
(June  4th),  delivered  the  judgment  of  the  Court  : 

This  is  a  rule  to  show  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff  on  the  issue  joined  on  the  fourth  plea,  on 
the  ground  that  there  was  not  evidence  to  prove  it;  or,  if  the 
verdict  stands  for  the  defendant,  why  there  should  not  be  judgment 
for  the  plaintiff  non  obstante  veredicto,  on  the  ground  that  this  plea 
is  insufficient,  and  the  other  pleas  having  been  found  in  his  favour. 
In  the  course  of  the  argument,  there  was  a  suggestion  that  a 
sufficient  defence  was  made  out  under  *the  plea  of  Not  guilty ;  but  [  ^'^^^  ] 
no  such  point  was  made  at  the  trial ;  and  no  such  point  arises  on 
this  rule.  We  have  only  to  consider  whether  there  was  evidence 
to  support  the  fourth  plea,  and,  if  there  was,  whether,  after  verdict, 
it  is  a  good  bar  to  the  action.  We  are  of  opinion  that  this  plea  was 
substantially  proved.  The  plaintiff  first  objects  that  the  woodwork, 
supposed  to  constitute  the  nuisance,  is  alleged  in  the  plea  to  have 
extended  below  low-water  mark,  whereas  it  did  not  reach  low-water 
mark  ;  but,  as  it  stood  below  high-water  mark,  it  was  a  nuisance  to 
the  navigation  of  the  river ;  and  the  misdescription  is  immaterial. 
The  plaintiff  then  complains  that  there  was  no  evidence  that  the 

(1)  62  R.  E.  698  (10  M.  &  W.  646).  (3)  49  K.  R.  690  (3  M.  &  W  244). 

(2)  68  R.  R.  468  (7  Q.  B.  339). 
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DiuKs  ^'oodwork  had  been  constracted  by  the  plaintiff :  but  the  plea  con- 
Pktlet.  tained  an  averment  that  he  continued  the  woodwork ;  and  there 
was  evidence  that  the  wharf  of  which  it  was  a  part  was  in  the 
possession  of  the  plaintiff,  that  the  woodwork  was  a  nuisance  to  the 
navigation  of  the  river,  and  that  he  wrongfully  continued  it.  The 
allegation  that  he  constructed  it  appears  to  us  to  be  immaterial. 
Lastly,  the  plaintiff  says  he  is  entitled  to  the  verdict  on  this  issue 
because  the  defendant  did  not  disprove  negligence,  as,  according  to 
the  evidence,  he  might  have  passed  up  the  river  avoiding  the 
nuisance,  and  doing  no  damage  to  the  plaintiff ;  but  the  plea  does 
not  allege  that  the  defendant  could  not  navigate  the  ship  up  the 
river  without  impinging  on  the  woodwork  which  constituted  the 
nuisance,  saying  only  that  he  had  occasion  to  pass  with  his  ship 
over  the  part  of  the  river  where  the  nuisance  was,  and  that  he 
navigated  her  with  all  the  skill  and  care  which  would  have  been 
proper  had  that  part  of  the  river  not  been  obstructed,  doing  no 
[  *288  ]  unnecessary  damage.  We  think  that  these  allegations  *were  proved ; 
and  therefore  that  the  verdict  on  this  issue  should  be  entered  for 
the  defendant. 

But  then  arises  the  important  question  on  the  validity  of  the  plea. 
We  think  it  bad  for  not  alleging  that  there  was  a  necessity  for  the 
defendant  to  navigate  the  ship  over  that  part  of  the  river  where  the 
nuisance  was,  nor  even  that  this  part  of  the  river  was  his  right 
course  and  that  it  would  have  been  inconvenient  and  difficult  to 
have  taken  any  other  coarse  by  which  the  nuisance  might  have 
been  avoided.  The  mere  statement,  that  he  had  occasion  to  pass 
with  his  ship  over  the  said  part  of  the  bed  and  course  of  the  said 
river,  would  be  true  if  he  had  to  carry  her  up  or  down  the  river, 
although  there  might  have  been  ample  space  for  conveniently 
doing  so  without  coming  in  contact  with  the  nuisance.  Now  it  is 
fully  established,  by  the  recent  cases  of  Biidge  v.  Grand  Junction 
Raibvay  Company  (i),  Davies  v.  Mann  (2)  and  Mayor  of  Colchester  v. 
Brooke  (3),  that,  if  there  be  a  nuisance  in  a  public  highway,  a  private 
individual  cannot  of  his  own  authority  abate  it  unless  it  does  bim 
a  special  injury,  and  he  can  only  interfere  with  it  as  far  as  is 
necessary  to  exercise  his  right  of  passing  along  the  highway;  and, 
without  considering  whether  he  must  show  that  the  abatement  of 
the  nuisance  was  absolutely  necessary  to  enable  him  to  pass,  we 
clearly   think  that  he  cannot   justify  doing   any  damage  to  the 

(1)  49  R.  R,  690  (3  M.  &  W.  244).  (3)  68  E.  E.  458  (7  a  B.  339). 

(2)  62  E.  E.  698  (10  M.  &  W.  546). 
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property  of  the  person  who  has  improperly  placed  the  nuisance  in       dimes 
the  highway,  if,  avoiding  it,  he  might  have  passed  on  with  reason-      pstley. 
able  convenience.    We  are  therefore  of  opinion  that  the  fourth  plea  is 
bad,  and  that,  although,  all  its  allegations  being  proved,  the  verdict 
upon  it  stands  for  the  *defendant,  the  plaintiff  is  notwithstanding      [  *284  ] 
entitled  to  judgment.     The  defendant  cannot  now  contend  with  any 
advantage  to  himself  that  this  plea  does  not  purport  to  confess  and 
avoid,  and  that  it  amounts  to  a  special  plea  of  Not  guilty.    If  the 
facts  alleged  by  it  do  not  amount  to  a  defence,  it  cannot  be  rendered 
good  by  showing  that  it  would  have  been  bad  on  special  demurrer. 
Rule  absolute  to  enter  judgment  non  obstante  veredicto. 


PAEKES  V.  SMITH  (1). 

(15  Q.  B.  297—312 ;  S.  C.  19  L.  J.  Q.  B.  405 ;  H  Jur.  761.)  1850. 

May  2S. 
Declaration  in  covenant  stated  that,   on  a  dissolution  of  partnership 

between  plaintiff,  defendant  and  another,  defendant,  by  a  certain  inden-  i  297  ] 
ture,  covenanted  that  he  and  the  other  party  last  mentioned  would  pay 
plaintiff,  as  the  outgoing  partner,  6,800/.  by  instalments ;  but  five  instal- 
ments, amounting  to  4,800/.,  parcel  of  the  6,800/.,  were  made  subject  to 
reduction,  in  a  specified  ratio,  if  the  profits  which  the  partnership  had 
derived  from  connections  of  the  plaintiff  should  fall  short  of  a  certain 
amount.  Non-payment  of  the  4,800/.,  as  weU  as  of  the  other  instalments, 
amounting  to  2,000/.,  was  assigned  as  a  breach. 

Plea :  as  to  the  4,800/.  (setting  out  the  deed  on  oyer),  that,  by  a  further 
covenant,  it  was  agreed  that,  if  any  difference  should  arise  touching  the 
sums  to  be  deducted,  it  should  be  referred  to  J.  P.,  an  arbitrator,  to  award 
what  amount,  not  exceeding  4,800/.,  should  be  deducted :  That  such  differ- 
ence did  arise,  and  thereupon  plaintiff,  defendant  and  the  other  parties 
submitted  themselves  to  refer,  and  did  refer,  the  said  difference  to  J.  P., 
who  awarded  that  4,800/.,  being  the  whole  amount  of  the  said  five  instal- 
ments, should  be  deducted  from  the  6,800/. :  And  that  defendant,  before 
the  commencement  of  this  action,  in  pui'suance  of  the  said  award,  claimed 
to  deduct,  and  did  deduct,  the  said  4,800/.  **from  the  said  five  instal- 
ments;" whereby  the  said  6,800/.,  before  the  commencement  of  the  suit, 
was  reduced  to  2,000/.,  to  be  paid  to  plaintiff  pursuant  to  the  indenture : 

Held,  on  demurrer,  that  the  matter  alleged  was  not  merely  an  estoppel, 
but  that  the  plea  was  a  good  plea  in  bar. 

A  covenant  by  indenture,  that  any  differences  which  may  thereafter  arise 
between  the  parties  touching  the  matters  of  the  indenture  shall  be,  and 
they  are  thereby,  referred  to  an  arbitrator  named,  constitutes  a  submission 
which  may  be  acted  upon  and  made  a  rule  of  Court,  under  stat. 
9  &  10  Will.  III.  c.  15  (2),  when  such  differences  arise. 

Although  the  covenant  to  abide  the  award  be  expressly  subjected  to  the 
proviso,  **so  as"  the  award  be  made  &c.  within  a  given  time,  with  power 
to  the  arbitrator  to  enlarge  the  time,  but  ''so  as "  the  enlargement  shall 

(1)  Co^mmings  v.  lltard  (1869)  L.  K.  (2)  See  now  Arbitration  Act,  1889 

4  U.  B.  669,  675,  39  L.  J.  Q.  B.  9*  (52  &  53  Vict  c  49).— A.  C. 
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Pabkbs  not  extend  beyond  a  day  named,  yet,  if  the  submission  can,  by  the  agree- 

«.  ment,  be  made  a  rule  of  Court,  a  judge  may,  before  the  expiration  of  the 

Smith.  limited  period,  or  of  such  enlargement,  extend  the  time  for  making  the 

award  to  a  day  later  than  the  last  day  named  in  the  submission. 

Covenant.  The  declaration  stated  an  indenture,  made  23rd  Decem- 
ber,  1846,   between  defendant  of   the  first  part,  Charles  Austin 
Brookfield  of  the  second  part,  "William  Witham  of  the  third  part, 
and  plaintiff  of  the  fourth  part ;  whereby,  after  reciting  that  plain- 
tiff,  defendant  and  Brookfield  lately  carried  on  the  business  of 
attorneys  in  partnership,  that  a  dissolution  of  the  partnership  had 
been  agreed  upon  as  regarded  the  plaintiff,  and  it  had  also  been 
agreed  that  defendant  and  Brookfield  should  make  certain  payments 
to  plaintiff  in  respect  of  his  capital  invested  in  the  copartnership, 
and  his  share  in  the  past  profits  and  in  the  goodwill,  &c.,  and  as 
[  *298  ]       compensation  to  him  for  attention  (until  a  day  *named)  to  the 
business,  thereafter  to  be  carried  on  by  defendant  and  Brookfield, 
the  amount  of  which  payments  had  been  fixed  at  2,1252.  and 
5,7502. ;  that  defendant  and  Brookfield  had  admitted  Witham  into 
partnership  :  that,  after  some  disputes  on  the  payment  to  be  made 
to  plaintiff,  it  had  been  arranged  and  agreed  that  8,8002.  (subject, 
as  to  6,8001.  thereof,  to  contingent  reduction  as  after  mentioned) 
should  be  paid  and  secured  to  plaintiff  as  follows :  viz.   2,0002. 
to  be  secured  to   him  as  in  the  indenture   was   mentioned  (i), 
and    defendant,    Brookfield    and    TVitham    to    secure    by     their 
joint  and  several  covenant  the  payment  to  plaintiff  of  6,8002., 
residue  of  the  8,8002.  (subject  as  above),  by  seven  instalments, 
which  were  specified :  and  reciting  also  a  further  agreement  that 
an  account  should  be  taken  of  the  profits  accruing  to  defendant, 
Brookfield  and  Witham,  between  1st  September,  1845,  and  Slst 
December,  1846,  from  such  portion  of  the  business  as  should  have 
arisen  from  the  clients  or  connexion  of  plaintiff,  and  that,  if  such 
profits  should  fall  short  of  2,6662. 18^.  4c2.,  there  should  be  deducted, 
from  the  last  five  instalments  of  the  said  6,8002.,  a  sum  after  the 
rate  of  4i.  for  every  12.,  by  which  the  amount  of  such  profits  should, 
during  that  period,  fall  short  of  2,6662.  188.  4d.,  but  so  that  the 
deduction  should  not  exceed  4,8002.  in  the  whole :  defendant  cove- 
nanted and  agreed  with  plaintiff,  his  executors,  &c.,  that  defendant, 
Brookfield  and  Witham,  or  some  or  one  of  them,  or  their  or  some 
or  one  of  their  heirs,  executors,  &c.,  should  pay  to  plaintiff,  his 
executors,  &c.,  the  said  6,8002.  by  seven  instalments,  as  follows: 

(1)  By  a  joint  and  several  covenant  of  Smith  and  Brookfield,  which  was 
inserted  in  the  deed. 
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l,000i.  on  Ist  January,  1849 ;  1,000Z.  on  1st  January  in  each  Parkeb 
♦successive  year  till  1854,  inclusive,  and  6001.  on  Xst  January,  1855,  smith. 
(subject  as  above) ;  and  also  should,  in  the  mean  tim^,  pay  to  [  *299  ] 
plaintiff,  his  executors,  &c.  interest  at  5  per  cent.,  to  be  computed 
from  1st  January,  1846,  on  the  said  6,800i.,  or  so  much  thereof  as 
should  from  time  to  time  remain  payable  and  unpaid,  as  follows : 
one  year's  interest  on  1st  January,  1847,  and,  thereafter,  equal  half- 
yearly  payments  on  Ac. :  Proviso,  that,  if  the  clear  net  profits  which 
should  have  arisen  between  the  said  1st  September,  1845,  and 
81st  December,  1846,  both  inclusive,  from  the  business  of  the  clients 
or  connexions  of  the  plaintiff,  should  not  amount  to  2,666J.  13«.  4d., 
there  should  be  deducted  from  the  five  last  instalments  of  the  said 
principal  sum  of  6,800i.  the  sum  of  il.  for  every  11.  by  which  the 
said  profits  should  so  fall  short  of  2,666i.  18«.  4d.,  and  the  plaintiff, 
his  heirs,  executors,  &c.,  should  repay  to  the  defendant,  Brookfield 
and  Witham,  their  executors,  Sec,  the  full  amount  of  all  interest,  if 
any,  which  should  have  been  paid  to  the  plaintiff,  his  executors,  &c., 
in  respect  of  the  sum  which  should  be  so  deducted  ;  but  so,  never- 
theless, that  the  total  amount  of  the  principal  money  to  be  deducted 
as  aforesaid  should  not  exceed  4,800Z. :  Further  proviso,  that,  if 
default  should  be  made  in  paying  any  instalment  of  the  6,800{.  for 
twenty-eight  days  next  after  the  day  appointed,  the  whole,  or  so 
much  of  the  said  sum  as  should  then  be  owing  under  the  indenture, 
should  immediately  become  payable  and  be  recoverable  at  law. 

The  count  then  averred  that,  afterwards,  and  more  than  twenty- 
eight  days  before  action  brought,  to  wit  on  &c.,  the  first  instal- 
ment of  the  6,8002.  became  due,  and  was  not  paid  for  twenty- 
eight  days,  or  at  any  time :  *whereby  so  much  of  the  6,800t.  as  was  [  ^^^  ] 
unpaid  at  the  end  of  the  twenty-eight  days  became  immediately 
payable  to  plaintiff ;  and  that  there  was  then  unpaid,  in  respect  of 
the  first  two  instalments,  2,0001.,  and,  in  respect  of  the  last  five, 
4,8002.,  there  being  no  sum  deductable  or  subtractable  from  the 
said  4,8002.,  or  from  any  part  thereof,  or  from  any  of  the  five  last 
mentioned  instalments,  by  virtue  of  the  said  proviso  for  contingent 
reduction.  Averment  that,  before  the  commencement  of  this  suit, 
to  wit  on  &c.,  the  whole  6,800/.  remained  payable  and  unpaid, 
and  that  there  was  then  due  and  owing  to  plaintiff,  by  virtue  of 
the  said  covenant  in  that  behalf,  6802.  for  four  half-yearly  payments 
of  interest  which  had  become  due  on  &c.,  respectively. 

Breach,  non-payment  of  the  2,0002.,  4,8002.,  or  interest. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out, 
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patikes      and  contained  the  recitals  and  covenants  referred  to  in  the  declara- 

SmIth.  ^lon  (the  covenant  to  pay  6,800/.  by  instalments,  and  interest,  being 
made  by  Smith,  Brookfield  and  Witham,  jointly  and  severally,  with 
the  plaintiff),  and  a  further  covenant  by  Smith,  Brookfield  and 
Witham,  jointly  and  severally,  with  plaintiff,  and  plaintiff  with 
each  of  them :  ''  That,  if  any  question  or  difference  shall  arise 
between  the  said  several  persons,  parties  thereto,  touching  the 
sum  or  sums,  if  any,  which  the  said  W.  H.  Smith,  C.  A.  Brook- 
field and  W.  Witham,  or  either  of  them,  or  their  or  either  of  their 
heirs,  executors  or  administrators,  shall,  under  the  covenants  and 
provisions  hereinbefore  in  that  behalf  contained,  have  a  right  to 
deduct  from  the  five  last  instalments  of  the  said  sum  of  6,800/- 

[  •301  ]  hereinbefore  secured  to  be  paid,  *or  any  matter  relating  thereto, 
then  and  in  such  case  it  shall  be,  and  it  is  hereby,  referred  to  " 
J.  P.,  Esquire  (a  barrister),  "an  arbitrator  indifferently  chosen"  &c., 
''to  arbitrate,  determine  and  award  what  sum  or  sums  of  money, 
if  any,  not  exceeding  the  said  sum  of  4,800/.,  shall  be  deducted  by 
the  said  W.  H.  Smith,  C.  A.  Brookfield  and  W.  Witham,  or  either 
of  them,  or  their  or  either  of  their  heirs,"  &c.,  "  from  the  said  five 
last  instalments  of  the  aforesaid  sum  of  6,800/. ;  and  any  other  ques- 
tion or  questions  which  it  may  be  necessary  to  determine  with  a 
view  to  ascertain  the  amount  of  the  sum  or  sums,  if  any,  to  be 
deducted  as  aforesaid."  And  that  the  parties  respectively,  and 
their  respective  heirs,  &c.,  shall  and  will  obey,  and  abide  by  &c., 
the  award,  &c.,  of  and  concerning  the  questions,  &c.,  so  referred, 
''so  as  the  award  of  such  arbitrator  be  made  in  writing  under  bis 
hand,  and  ready  to  be  delivered  to  the  said  parties  respectively,  or 
their  respective  heirs,"  &c.,  "on  or  before  the  expiration  of  four 
calendar  months  from  the  first  day  of  January,  1847."  And  "  that 
it  shall  be  lawful  for  the  said  arbitrator,  by  any  writing  "  &c., 
"  from  time  to  time  to  enlarge  the  time  for  making  his  award  in 
the  said  matters  so  in  difference,  but  so  as  the  period  to  which  the 
time  shall  be  so  enlarged  shall  not  exceed  the  1st  day  of  July, 
1847."  And  "  that  this  present  submission  to  arbitration  shall 
and  may  be  made  a  rule"  of  the  Court  of  Queen's  Bench,  "if 
the  said  Court  shall  so  please,"  &c. :  any  of  the  parties  to  be  at 
liberty  to  apply  to  the  Court  for  that  purpose. 

The  defendant  then  pleaded,  as  to  the  five  instalments  payable 
on  and  after  1st  January,  1851,  and  in  respect  of  which  a  large 
sum,  to  wit  4,800/.,  residue  &c.,  was  alleged  in  the  declaration  to 

I  *302  ]      be  due  under  the  ^indenture ;  and  also  as  to  480/.,  parcel  of  the 
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sum  alleged  to  be  due  to  plaintiflf,  under  the  covenant  in  that  parkks 
behalf,  for  four  half-yearly  payments  of  interest  on  the  said  five  smith. 
last  instalments,  to  wit  the  sum  of  4,800!.,  residue  of  the  said 
6,800Z. :  "  That  heretofore,  and  after  the  making  of  the  said  inden- 
ture,  and  before  the  commencement  of  this  suit,  and  before  the 
said  Ist  day  of  January,  a.d.  1849,  viz.  on  the  30th  day  of 
November,  a.d.  1847,  divers  questions  and  differences  then  arose 
and  existed  between  the  said  several  parties  to  the  said  indenture 
touching  and  concerning  the  sum  and  sums  of  money  which  the 
defendant,  the  said  C.  A.  Brookfield  and  W.  Witham,  their  heirs, 
executors,"  &c.,  "should,  under  the  covenants"  <tc.,  **in  the  said 
indenture"  &c.,  "have  a  right  to  deduct  from  the  said  five  last 
mentioned  instalments"  &c.,  "and  touching  divers  matters  relating 
thereto ;  and  thereupon,  afterwards  and  before  the  commencement 
of  this  suit,  to  wit  on  the  same  day  and  year  last  aforesaid,  the 
plaintiff  and  the  defendant  and  the  said  G.  A.  Brookfield  and 
W.  Witham,  and  each  of  them,  under  and  in  pursuance  of  the 
covenants  in  the  said  indenture  "  &c.,  "did  submit  themselves  to 
refer,  and  did  then  refer,  the  said  questions  and  differences  and 
matters  to  the  said  J.  P.,  Esq.,  in  the  said  indenture  in  that  behalf 
mentioned;  and  the  same  questions  and  differences  and  matters 
were  then,  under  and  in  pursuance  of  the  provisions  in  the  said 
indenture  "  &c.,  "  referred  to  the  said  J.  P.,  Esq.,  to  arbitrate, 
determine  and  award  what  sum  or  sums  of  money,  if  any,  not 
exceeding  the  said  sum  of  4,800!.,  should  be  deducted  by  the 
defendant,  the  said  G.  A.  Brookfield  and  W.  Witham,  or  either 
of  them,"  &c.,  "  from  the  said  five  last  instalments  of  the  aforesaid 
sum  of  6,800Z. ;  and  *any  other  questions  which  it  might  be  neces-  [  •303  ] 
sary  to  determine  with  a  view  to  ascertain  the  amount  of  the  sum 
or  sums  to  be  deducted  as  aforesaid."  Averment:  that  J.  P.  took 
upon  himself  the  arbitration,  and,  before  the  expiration  of  four 
calendar  months  &c.,  to  wit  on  &c.,  by  writing  under  his  hand 
indorsed  on  the  said  indenture,  and  bearing  date  &c.,  enlarged  the 
time  for  making  his  said  award  in  the  said  matters  &c.  until 
80th  June,  1847 :  and  that  afterwards,  and  before  that  day,  and 
before  the  commencement  of  this  suit,  to  wit  on  29th  June,  1847, 
by  an  order  of  a  Judge  of  the  Gourt  of  Queen's  Bench,  made  in  the 
matter  of  the  said  arbitration,  and  bearing  date  to  wit  the  same 
day,  it  was  ordered  that  the  time  limited  for  the  said  J.  P.  to  make 
his  award  should  be  enlarged  until  1st  December,  1847.  The  plea 
then  stated  that,  after  the  making  of  the  said  order,  and  before 
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Parkes  the  last  mentioned  day,  and  before  the  commencement  of  this  snit, 
BmTth.  viz.  on  80th  November,  1847,  the  arbitrator  "did  make  and  publish 
his  award  in  writing  under  his  hand,  and  sealed  with  his  seal,  of 
and  concerning  the  said  questions,  diiFerences  and  matters  so 
referred  as  aforesaid,"  ready  to*  be  delivered  &c.,  and  did  thereby 
award  and  determine  "  that  the  principal  sum  of  4,800Z.  should  be 
deducted  by  the  said  defendant,  the  said  G.  A.  Brookfield  and 
W.  Witham,  and  every  of  them,  or  their  respective  heirs,  executors 
or  administrators,  from  the  said  five  last  instalments  of  the  afore- 
said sum  of  6,800{.  in  the  said  indenture  covenanted  to  be  paid  to 
the  plaintiff;  such  sum  of  4,800Z.  being  the  total  amount  of  such 
five  last  instalments ;  whereby  the  said  sum  of  6|800Z.  in  the  said 
indenture  covenanted  to  be  paid  to  the  plaintiff  would  be  reduced 
[  •304  ]  to  the  sum  of  2,0001.  to  be  paid  to  the  plaintiff,  his  *executorB  "  Ac., 
''pursuant  to  the  said  indenture :  As  by  the  said  award  "  &c.  (profert 
of  the  award  under  the  arbitrator's  hand  and  seal).  "  And  the 
defendant  further  says  that,  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit  on  the  same  day  and  year  last  afore- 
said, be  the  said  defendant,  in  pursuance  of  the  said  award,  then 
claimed  "  (to  deduct), "  and  did  then  deduct,  the  said  principal  sum 
of  4,800Z.  in  the  said  award  in  that  behalf  mentioned,  from  the 
said  five  last  instalments  "  &c. :  *'  whereby  the  said  sum  of  6,8002., 
before  and  at  the  time  of  the  commencement  of  this  suit,  had  been 
and  was  reduced  to  the  sum  of  2,000{.  to  be  paid  to  the  plaintiff 
pursuant  to  the  said  indenture :  whereof "  &c.  (notice  to  plaintiff). 
Verification. 

Demurrer,  assigning  several  causes,  which  will  appear  sufficiently 
by  the  argument.    Joinder. 

J.  A.  RusseU,  for  the  plaintiff: 

The  first  and  main  point  is,  that  the  agreement  of  reference  was 
not  within  the  statute  9  &  10  Will.  III.  c.  15,  s.  1  (i),  and  therefore 
could  not  be  made  a  rule  of  Court,  and,  consequently,  that  a 
Judge  had  no  power,  under  stat.  8  &  4  Will.  IV.  c.  42,  s.  39  (2),  to 
enlarge  the  time  for  making  the  award.  Stat.  9  &  10  Will.  III. 
c.  15,  applies  only  to  persons  "  desiring  to  end  any  controversy, 
suit  or  quarrel,"  "for  which  there  is  no  other  remedy  but  by 
personal  action  or  suit  in  equity,  by  arbitration,"  and  enables  such 
parties  "  to  agree  that  their  submission  of  their  suit  "  to  award  or 

(1)  See  now  Arbitration  Act,  1889         (2)  lb.  s.  9. 
(62  &  63  Vict.  c.  49),  B.  1.— A.  0. 


voT..  Lxxxi.]      1850.     Q.  B.     15  Q.  B.  304—306,  n.  585 

umpirage  shall  ''be  made  a  rule  of  any  of  his  Majesty's  courts  of      Parses 
record,"  '*  and  to  insert  such  their  agreement  in  their  submission,"       smith. 
which  agreement,  so  inserted,  "  shall  or  may,"  on  production  of  an 
aflSdavit  &c.,  be  entered  of  record  in  the  *Court  agreed  upon,  and       [  •sos  ] 
the  rule  be  thereupon  made  &c.    Here  the  covenant  as  to  arbitra- 
tion was  to  refer  future  differences ;  whereas  the  statute  extends 
only  to  submission  of  differences  actually  existing. 

(Coleridge,  J. :  Glauses  of  this  kind  are  very  common.) 

Unless  it  appear  that  the  parties  have  subsequently  entered  into  a 
submission  in  writing,  in  pursuance  of  their  covenant,  such  covenant 
cannot  make  the  reference  effectual,  nor  authorise  a  rule  of  Court. 

(Lord  Campbell,  Ch.  J. :  You  would  say  that  the  only  remedy  is 
by  action  on  the  covenant. 

Coleridoe,  J. :  Is  there  anything  in  the  statute  to  exclude  future 
controversies  ?) 

The  natural  and  reasonable  construction  excludes  them.  It  is  said 
in  Com.  Dig.  Arbitrament  (A),  citing  Browne  v.  Meverell  (i),  that  to 
an  arbitrament  five  things  must  concur ;  the  first  two  of  which  are 
"  1.  Matter  in  controversy.    2.  A  submission." 

(Lord  Campbell,  Ch.  J. :  There  being  a  prospective  agreement, 
does  not  the  rule  apply  when  a  controversy  arises  ?) 

Not  unless  it  can  be  contended  that  an  agreement  to  submit  to 
reference  and  an  actual  submission  are  the  same  thing. 

(Coleridoe,  J. :  The  dictum  of  Littledale,  J.  in  the  case 
In  re  Lee  and  Hemingway  {2)    is  in   your   favour  as  far  as  it 

(1}  Dyer,  216  b,  217  a.  The  arbitrator  having  awarded  the 

(2)  3  Nev.  &  M.  860.  The  case  is  sum,  L.  tendered  a  conveyance  to 
not  reported  in  Ad.  &  El.,  but  was  as  H.,  and  demanded  the  money  of 
follows,  according  to  the  note  of  the  him;  but  he  would  not  pay.  The 
reporters :  Court  refused  to  grant  an  attach- 

ment against  H.   as  for  non-per- 

_  ,     .  formance  of  an  award  under  stat. 

Hemingway  s  Arbitration.  g  ^^  ^^  y^^  jjj  ^  j^  1834. 

(15  Q.  B.  305,  /I.-306.  n.)  jj.  v.  Richards  moved  for  an  attach-      ^J^^' 

H.  and  L.  agreed,  by  deed,  that  H.  ment  against  Hemingway  for   non-      [  305,  n,  ] 

should  purchase  property  of  L.,  at  payment  uf  money  under  two  awards, 

a  price  to  be  ascertained  by  arbitra-  He  stated  that,  by  agreement  under 

tion ;  the  conveyance  to  be  made  on  seal,  Hemingway  had  contracted  to 

payment  of  the  money.    The  agree-  purchase  of  Lee  certain  shares  *in  a     [  •SOG,  ^  J 

'ment  was  made  a  rule  of  Court,  mine,  at  a  price  to  be  ascertained  by 
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Smith. 

[  ♦306  J 


[  •S07] 


*goe9(i):  and  the  reporters,  m  a  note,  take  the  view  you  contend 
for.  That  case  is  referred  to  in  an  excellent  book  by  Mr.  Bussell, 
On  the  power  and  duty  of  an  arbitrator  (2),  where  it  is  said  (p.  62) : 
''  The  Act  contemplates  controversies  existing  before  the  submission, 
and  differences  for  which  there  is  a  legal  or  equitable  remedy,  but  not 
it  seems,  subjects  of  arbitration  which  cannot  be  classed  under  these 
heads ;  therefore,  where  an  agreement  to  sell  land  at  a  price  to  be 
fixed  by  arbitrators  *was  made  a  rule  of  Court  under  a  consent 
clause,  the  question  submitted  being  only  co-existent  with  the 
submission,  the  Court,  on  an  application  to  enforce  the  award  by 
attachment,  doubted  very  much  whether  this  agreement  was  within 
the  statute,  and  dismissed  the  motion.") 

If  this  view  be  correct,  there  was  not, in  this  case,  any  ''submission 

to  reference  containing  an  agreement  that  such  submission  shall  be 

made  a  rule  "  of  Court,  within  stat.  8  &  4  Will.  IV.  c.  42,  s.  39. 

Again,  the  plea  here  states  an  actual  submission  after  the  execution 

of  the  deed,  but  that  is  not  averred  to  have  been  in  writing.    As 

against  the  party  pleading,  therefore,  it  must  be  taken  that  the  real 

submission  to  reference  was  by  word  of  mouth ;  and  that  is  clearly 

not  within  the  statute. 

the  award  of  two  persons,  which  was 
to  be  made  within  a  time  named.  Lee 
covenanted  to  furnish  an  abstract  at 
his  own  expense,  and  to  convey,  on 
payment  of  the  sum  awarded.  The 
arbitrators,  within  the  time  named, 
made  two  awards,  fixing  the  sum  at 
14,000^  for  one  part  of  the  property, 
and  of  2,000/.  for  the  other.  Lee  then 
demanded  the  money  of  Hemingway, 
and,  at  the  same  time,  tendered  con- 
veyances ;  but  Hemingway  did  not 
pay.  The  agreement  had  been  made 
a  rule  of  Court.  Richards  admitted 
that  a  difficulty  arose  from  the  cir- 
cumstance that  the  agreement  was 
substantially  to  purchase ;  but  he 
suggested  that  the  effect  was  also  that 
the  parties  submitted  to  be  bound  by 
the  award. 


(Parke,  J. :  Our  power  would  be 
only  under  stat  9  &  10  Will.  IIL  c.  15, 
8.  1.) 

That  is  all.  Suppose  the  agreement 
had  simply  been  to  refer  the  question 
of  price. 


Littledale,  J. : 

That  would  be  a  different  matter: 
the  agreement  hero  is  for  purchase: 
you  must  bring  your  action. 

Parke,  J.: 

Supposing  that  we  have  the  power, 
which  I  much  doubt,  I  do  not  think 
this  a  case  in  which  it  would  be  fit  to 
exercise  it. 

Lord  Denmax,  Ch.  J.,  concurred. 

(Patteson,  J.  was  at  Guildhall.) 
Rule  refused, 

(1)  The  dictum,  as  stated  in  3  Nev.  & 
M.  860,  is :  '*  This  agreement  is  hardly 
within  the  statute  of  William.  That 
which  is  said  about  the  price  is  not 
the  primaxy  part  of  the  agreement,  as 
the  statute  contemplates.  You  cannot 
have  the  attachment,  but  you  can 
bring  your  action  ;  so  that  you  are 
not  without  remedy." 

(*2)  By  Francis  Bussell,  Esq.,  1849 
[9th  ed.  1906]. 
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(Coleridge,  J. :  The  plea  states  that  the  enlargement  was  written       paukes 
on  the  back  of  tVie  indenture.)  smith 

But  it  does  not  show  that  the  reference  took  place  under  that 
instrument.  But,  supposing  that  this  was  a  submission  within 
the  statutes,  there  was,  at  any  rate,  no  authority  to  enlarge  the 
time  till  December,  1847,  the  agreement  in  the  deed  being  express, 
that  it  shall  be  lawful  for  the  arbitrator  "  from  time  to  time  to 
enlarge  the  time "  Ac,  "  but  so  as  the  period  to  which  the 
time  shall  be  so  enlarged  shall  not  exceed  the  1st  day  of  July, 
1847  "(1).     *     *    * 

But,  further,  the  plea  states  only  matter  which,  if  it  be  an  [  308  ] 
answer,  should  have  been  pleaded  by  way  of  estoppel,  and  not  in 
bar.  It  is  not  shown  that  4,8002.  out  of  the  five  last  instalments 
of  the  6,800Z.  was  not  due,  but  that  the  arbitrator  awarded  and 
determined  that  4,800{.  should  be  deducted  from  the  said  five 
instalments;  whereby  the  said  sum  of  6,800{.  would  be  reduced 
to  2,0001. 

(Lord  Campbell,  Ch.  J. :  I  do  not  see  why  that  is  not  such  an 
adjudication  as  should  be  a  bar,  if  the  award  is  good.) 

''Arbitrament  is  no  plea  if  the  party  has  no  remedy  upon  the 
award;  "  Com.  Dig.  Accord  (D  2).  "So,  if  the  award  does  not 
give  a  present  satisfaction,  or  a  satisfaction  that  will  be  executed 
before  the  action  commences."  ''  Or,  at  least  if  the  plaintiff  has  no 
remedy  by  action  upon  the  award  "  :  Ibid, 

(Lord  Campbell,  Ch.  J. :  If  an  arbitrator  has  awarded  that  the 
sum  claimed  in  an  action  is  not  due,  is  not  that  an  answer  ?  Yet 
that  case  is  within  the  positions  cited  from  Comyns.) 

It  is  matter  of  estoppel  only,  and  must  be  so  pleaded.  The  mere 
finding  of  a  fact  by  the  arbitrator,  without  giving  any  new  right  to 
the  party  for  whom  he  finds,  is  no  bar:  Allen  v.  Milnei*  (2).  The 
test  is,  whether  the  successful  party  could  bring  an  action  founded 
on  the  award.  If  no  remedy  be  given  to  enforce  it,  such  an  award, 
not  in  fact  performed,  is  no  bar  to  a  subsequent  action  :  Dighton  v. 
Whiting  (3). 

(1)  See  now  Arbitration  Act,  1889,      113. 

8.  9.— A.  C.  (3)  1  Lutw.  61. 

(2)  2   Cr.   &   J.  47 ;   S.  C.  2  Tjt. 
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Parkes  (Lord  Campbell,  Ch.  J.  :  That  ♦rule  applies  where  it  has  been 

Smith.       awarded  that  something  shall  be  paid  to  the  plaintiff,  or  done  in  his 

[  *309  ]      favour.  But  the  cases  do  not  show  that,  if  an  award  be  that  nothing 

is  due,  that  will  not  bar  an  action  for  the  same  cause.    On  the  part 

of  your  client  there  was  nothing  to  be  enforced.) 

At  any  rate  the  award  is  pleaded  to  more  than  it  covers ;  for  it  takes 
no  notice  of  the  4802.  interest,  mentioned  in  the  introductory  part 
of  the  plea. 

(Lord  CAMPBBLL,Ch.  J. :  The  interest  would  follow  the  principal.) 

Phipson,  contra  : 

First,  the  enlargement  of  the  time  for  making  an  award  was 
regular. 

Lord  Campbell,  Ch.  J. : 

We  think  you  need  not  argue  this  point.    We  are  of  opinion  that 
the  agreement  stated  in  the  indenture  was  a  good  submission  when 
controversies  actually  arose.   And  the  submission  being  valid  under 
stat.  9  &  10  Will.  III.  c.  15(1),  the  Judge  had  power  to  enlarge  the 
time  under  stat.  8  &  4  Will.  IV.  c.  42,  s.  39  (i).     We  think  it  was 
the  intention  that  such  a  power  should  be  exercised,  the  law  putting 
confidence  to  that  extent  in  the  public  functionaries,  and  presuming 
that  they  will  exercise  the  authority  with  proper  caution.     In  the 
case  cited  from  Nevile  &  Manning  (2)  Littlbdalb,  J.  very  properly 
doubted  whether  the  agreement  was  within  the  statute  of  William. 
The  parties  had  contracted,  the  one  to  purchase,  the  other  to 
[  ♦310  ]      convey,  land,  at  a  price  to  be  named  by  third  persons.    *I  should 
say  that  was  not  an  agreement  of  reference  within  the  statute.    Bat 
why  parties  should  not  stipulate,  in  such  an  agreement,  that  future 
differences  shall  be  referred  to  arbitration,  I  cannot  understand. 
And,  notwithstanding  what  is  laid  down  in  the  note  to  Nevile  & 
Manning,  there  are  many  cases  collected  in  the  very  excellent  book 
by  Mr.  Russell  (s),  which  show  that  there  may  be  such  an  agree- 
ment.   The  Judge,  therefore,  in  this  case,  might  well  make  the 
order  to  enlarge ;  and,  although  that  order  extended  to  a  period 
beyond  the  time  limited  by  the  indenture  for  making  an  award,  it 

(1)  Hepealed    by  Arbitration  Act,  Nev.  &  M.  860;  S.  C.  [Hemingways 
1889  (52  &  53  Vict.  c.  49),  8.  26.     See  Arbitration),  ante,  p.  585,  note  (2). 
now  68.  1  and  9  of  that  Act.— A.  0.  (3)  Pp.  65,  66.    [See  8th  ed.  p.  50.] 

(2)  In  re   Lee    and  Hemingway,   3 
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x?as  granted  before  the  80th  June,  1847,  to  \?hich  day  the  arbitrator      parkss 
had  enlarged  the  time.  Smith. 

Phipaon,  in  continuation: 

The  plea  as  to  the  4,800{.  and  interest  is  properly  in  bar ;  the 
award  does  not  merely  raise  an  estoppel.  The  plea  shows  that  the 
4,800Z.  was  payable,  subject  to  a  contingency,  namely  the  finding 
of  the  arbitrator  that  certain  deductions  were  to  be  made  from  the 
plaintiff's  claim  :  and  that  contingency  has  happened.  The  case  is 
not  that  of  a  vested  cause  of  action  :  if  the  arbitrator  does  not  find 
that  the  deductions  are  to  be  made,  the  4,8002.  is  payable ;  if  he 
does  so  find,  it  is  not,  and  then  the  covenant  for  payment,  so  far, 
falls  to  the  ground.  Or  it  may  be  put  that  the  plaintiff,  by  the 
indenture,  gives  a  licence  to  withhold  the  4,8002.  in  a  particular 
event,  which  has  taken  place. 

(LoBD  Campbell,  Ch.  J. :  You  say  the  plea  shows  that  there  never 
was  a  cause  of  action.) 

It  does.  The  plea  may  also  be  supported  on  the  ground  of  avoiding 
circuity  of  action ;  for,  if  the  plaintiff  here  might  recover  the  *4,800Z.  C  *3ii  ] 
by  virtue  of  the  indenture,  the  defendant  might  recover  the  same 
sum  back  again  from  him  under  the  same  deed :  the  law,  therefore, 
permits  him  at  once  to  make  his  own  claim  a  defence  to  the  plain- 
tiff's action:  note  (2)  to  Turner  y.  Davie8{i),  Johnson  v.  Carre  {2)y 
Hodges  v.  Smith  (3),  Carr  v.  Stephens  (4),  Simpson  v.  Swan{6).  The 
kind  of  plea  is  anomalous,  but  is  distinct  from  estoppel,  because  it 
does  not  admit  that  a  cause  of  action  existed.  The  argument,  that 
this  award  is  of  something  which  could  not  be  enforced,  is  inap- 
plicable. The  defendant  does  not  seek  to  enforce  anything.  The 
arbitrator's  decision  leaves  the  remedy  in  the  defendant's  own 
hands :  it  is  enough  for  him  to  plead  the  simple  fact  as  found. 
Then  as  to  the  interest. 

(Lord  Campbell,  Ch.  J. :  The  interest  would  follow  the  principal. 
We  expressed  that  opinion  during  the  argument  for  the  plaintiff.) 

J.  A.  Russell,  in  reply.     *    *     * 

Lord  Campbell,  Ch.  J. :  [  812  ] 

I  think  that  the  kind  of  admission  which  has  been  relied  upon 

(1)  2  Wms.  Saund.  150.  (4)  9  B.  &  C.  758. 

(2)  1  Lev.  152.  (5)  ]3  £.  £.  805  (3  Camp.  291). 

(3)  Cro.  Eliz.  623. 
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pabkbs      here  i&  to  be  taken  advantage  of,  not  as  an  estoppel,  but  as  showing 
Smith.       that  there  was  no  cause  of  action.     The  authorities  cited  for  the 
plaintiff  do  not  apply. 

Patteson,  J. : 

I  am  of  the  same  opinion.  The  paying  of  the  instalments  was 
contingent  upon  the  deductions ;  and  the  defence  arises  from  the 
arbitrator  having  ascertained  what  those  deductions  were.  That 
is  not  an  estoppel.  Beferring  to  the  agreement  as  stated  on  the 
pleadings,  I  think  the  argument  as  to  circuity  of  action  is  not 
answered.  In  the  case  In  re  Lee  and  Hemingway  (i)  Parke,  J.,  as 
well  as  LiTTLBDALB,  J.,  oxpressed  a  doubt :  but  I  think  that  case  is 
not  applicable  to  the  present. 

CoLEBinoE,  J. : 

The  argument  used  here  as  to  estoppel  would  apply  to  ewerj 
case  of  arbitration ;  for  it  might  always  be  said  that  the  finding  of 
a  fact  against  any  party  by  an  arbitrator  was  an  admission  by  that 
party.  The  principle  of  estoppel  is,  that,  whether  there  be  a  cause 
of  action  or  not,  the  party  cannot  allege  it.  Here  the  defence  is, 
that  no  cause  of  action  existed  (2). 

Jvdgmentfor  defendant. 

REG.  V.  The  LONDON,  BRIGHTON,  and  SOUTH 

COAST  RAILWAY  COMPANY. 

REG.   t;.  The  SOUTH  EASTERN  RAILWAY 

COMPANY. 

REG.  V.  The  MIDLAND   RAILWAY  COMPANY. 


1819. 


Reg.  v.  The  London,  Bkighton  and  South  Coast  Railway 
y„l"x,ii.  Company  (8). 

1850.  (la  Q.  B.  313—368  ;  S.  C.  20  L.  J.  M.  C.  124;  6  EaU.  Cas.  440;  15  Jur.  372.) 

Hftfu  1    29 

-g- J     *  1.  Where  a  railway  passes  through  several  parishes,  the  poor-rate  to  !» 

,, ,  22  imposed  in  respect  of  it,  in  any  one  parish,  ought,  uuder  stats.  43  Eliz.  c.  2, 

ll_  '  s.  1,  and  6  &  7  Will.  IV.  c.  96,  s.  1,  to  be  calculated  on  the  parochial  prin- 

[  313  ]  ciple ;  that  is,  on  the  gross  profits  earned  by  so  much  of  the  railway  as 

lies  within  the  parish,  deductiug  therefrom  the  expense  incurred  in  respect 

of  that  portion  of  the  railway,  when  such  profits  and  deductions  can  be 

ascertained :  and  not  on  the  mileage  principle,  that  is,  by  deducting  the 

(1)  3  Nev.  &  M.  860 ;  8,  C.  {Hemmg-  (1866)  L.  E.  1  Q.  B.  666,  683,  35  L.  J. 
tvay*8  Arbitration,  ante,  "p.  oSo,  note  {2).  M.  C.   2^9;  jbJast  London  By,  Co,'^* 

(2)  Wightman,  J.  had  left  the  CJourt.  Whitechurch  (1874)  L.  K.  7  H.  L.  81, 

(3)  Cited,  O.   E.    Ry,   v.   Haughley  92,  43  L.  J.  M.  C.  Id9.~-A.  C. 
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expense  of  the  whole  liue  from  the  gross  profits  of  the  whole  line,  and 
aesessing  at  a  sutn  hearing  the  same  proportion  to  the  remainder,  so  ascer- 
tained, as  the  length  of  the  railway  within  the  parish  does  to  the  length  of 
the  whole  line. 

2.  A  deduction  from  the  gross  profits  ought  to  he  allowed  in  respect  of 
the  average  annual  depreciation  of  the  permanent  way,  though  no  sum  is 
annually  set  apart  for  the  purpose  of  repairing  it. 

3.  By  a  statute,  local  and  personal,  public,  it  was  enacted  that  each  of 
two  Railway  Companies,  L.  and  S.,  should  have  the  free  use  of  a  given 
poiiion  of  the  other's  liue.  The  portions  of  the  respective  lines  lay  in 
different  parishes  :  Held,  that  each  Company  was  to  be  rated  for  the  value 
of  the  ^iven  portion  of  its  own  line,  at  the  amount  which  the  other  would 
have  had  to  pay  if  it  had  hired  the  right  of  using  such  portion,  and  that 
no  deduction  was  to  be  made  for  a  supposed  rent  paid  for  the  corresponding 
easement  on  the  other's  line. 

4.  By  a  Bail  way  Act,  the  Company  were  bound  to  make  up  accounts  of 
receipts  and  expenses  every  30th  June  and  31st  December,  and  lay  them 
before  the  proprietors ;  and  separate  accounts  of  rates  and  tolls,  for  cases 
where  the  Company  were  and  were  not  carriers,  were  to  be  kept,  which 
might  be  inspected  by  the  officers  of  the  parishes  through  which  the  line 
passed.  The  Company  made  up  accounts  to  30th  June.  In  the  November 
of  the  first  year  a  poor-i-ate  was  laid.  Between  those  days  the  working 
expenses  increased :  Held,  that  the  parish  officers,  having  ascertained  this 
fact,  ought  to  take  it  into  consideration  in  making  the  assessments,  and 
that  the  Company  were  not  precluded  from  insisting  upon  it,  either  by  the 
above  provisions  or  by  sect.  107  of  the  Bail  way  Clauses  Consolidation  Act, 
1846  (8  &  9  Vict.  c.  20). 

On  appeal  against  a  rate  made,  20th  November,  1847,  for  the 
relief  of  the  poor  of  the  parish  of  Croydon  in  Surrey,  by  whkh  the 
London,  Brighton  and  South  *Goast  Bailway  Company  weve  rated 
as  after  mentioned,  and  against  which  rate  the  Company  appealed, 
the  Sessions  amended  the  rate  by  reducing  the  amount  at  which 
the  appellants  were  rated  from  21,860/.  to  15,765/.,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  London,  Brighton  and  South  Coast  Bailway  Company  was 
established  under  the  name  of  the  London  and  Brighton  Bailway 
Company,  by  Act  of  Parliament  passed  7  Will.  IV.  &  1  Vict,  (i), 


Rro. 

V, 

London, 
Briouton 
AND  South 

Coast 
Railway 
Company. 


(1)  Stat  7  WiU.  IV.  &  1  Vict. 
c.  cxix.  (local  and  personal,  public), 
"for  making  a  railway  from  the 
London  and  Croydon  Bailway  to 
Brighton,  with  branches  to  Shoreham, 
Newhaven,  and  Lewes." 

The  following  sections  were  espe- 
cially referred  to. 

Sect.  192  enacts:  "That  the  said 
Company  or  the  directors  of  the  said 
Company  shall  and  they  are  hereby 
required  to  cause  a  true  and  particular 
account  to  be  kept  and  to  be  made  up 
twice  in  every  year,  that  is  to  say,  on 


the  30th  day  of  June  and  the  31st  day 
of  December,  of  the  money  received 
by  or  for  the  use  of  the  said  Company 
by  virtue  of  this  Act,  and  of  the 
charges  and  expenses  attending  the 
making,  maintaining,  and  carrying  on 
the  said  undertaking,  and  of  all  other 
the  receipts  and  expenditure  of  the 
said  Company  up  to  those  periods 
respectively,  which  account  shall  be 
laid  before  the  half-yearly  general 
meeting  of  the  said  Company  herein- 
before directed  to  be  held  in  the 
mouths   of    August    and    I'ebrutay 


[    3U] 
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which  authorised  *them  to  make  a  railway  to  commence  by  a 
janction  with  a  certain  then  intended  railway  called  the  London 
and  Groydon  Railway  at  or  near  Selhorst  farm  in  the  parish  of 
Croydon,  and  to  pass  thence  to  Brighton;  and  also  to  make  a 
branch  railway  to  Shoreham,  another  branch  railway  to  Newhaven, 
and  another  branch  railway  to  Lewes. 


[♦316,1..] 


respectively,  and  which  account  shall 
also  be  produced  to  any  proprietor 
who  shall  require  to  be  allowed  to 
examine  or  inspect  the  same  at  any 
convenient  time  within  fourteen  days 
prior  to  the  day  of  such  half-yearly 
general  meeting:  provided  always, 
that  if  the  account  so  to  be  laid  before 
any  half-yearly  general  meeting  shall 
not  be  considered  satisfactory  by  such 
meeting,  then  and  in  such  case  the 
said  meeting  shall  have  power  to 
appoint  a  committee  of  inspection,  to 
consist  of  five  proprietors,  each  of 
whom  shall  hold  at  least  twenty  shares 
in  the  said  undertaking,  who  shall 
examine  into  such  account,  and  report 
thereon  to  a  future  meeting  of  the 
said  Ck)mpany  to  be  held  for  that  pur- 
pose by  adjournment  or  otherwise; 
and  for  the  purpose  of  such  examina- 
tion the  said  directors  shall,  on 
demand,  at  all  convenient  times  cause 
to  be  produced  to  such  committee  or 
any  three  members  thereof  all  books 
of  accounts,  vouchers,  and  documents 
in  the  possession  of  the  said  directors 
relating  to  the  affaii-s  of  the  said 
Company." 

Sect.  193  enacts:  **That  it  shall  be 
lawful  for  the  said  Company  and 
"^they  are  hereby  empowered  from 
time  to  time,  at  any  half-yearly 
general  meeting  or  at  a  special  general 
meeting  to  be  called  for  that  purpose, 
to  declare  and  make  a  dividend  out  of 
the  clear  profits  of  the  said  under- 
taking, and  such  dividend  shall  be 
after  the  rate  of  so  much  per  share 
upon  the  several  shares  held  by  the 
members  of  the  said  Company  in  the 
joint  stock  thereof :  provided  always, 
that  such  dividends  shall  not  be  made 
oftener  than  quarterly,  and  no  divi- 
dends shall  be  made  exceeding  the  net 
amount  of  clear  profit  at  the    time 


being  in  the  hands  of  the  said  Com- 
pany, nor  whereby  the  capital  of  the 
said  Company  shall  in  any  d^;ree  be 
reduced  or  repaired"  {sic). 

Sect.  257  enacts :  "  That  in  all  cases 
in  which  the  said  Company  shall 
carry  for  their  own  profit  upon  the 
said  railway  any  passengers,  cattle,  or 
other  animals,  goods,  wares,  or  mer- 
chandize, articles,  matters,  or  things, 
a  separate  account  shall  be  duly  kept 
showing  the  amount  of  rates  or  toUs 
received  by  the  said  Company,  and  of 
the  tolls  which  would  have  been 
received  by  them  for  the  use  of  the 
said  railway  in  respect  of  such  pas- 
sengers,*' &o.,  **if  carried  by  any 
other  party  or  parties ;  and  the  over- 
seers of  the  poor  of  the  several  parishes 
and  townships  through  which  the  said 
railway  shall  pass  shall  have  free 
access  to  and  liberty  to  inspect  the 
same  at  any  times  during  the  first 
fourteen  days  in  the  months  of  Feb- 
ruary and  August  in  each  year ;  and 
in  case  the  said  Company  shall  refuse 
to  keep  such  separate  accounts  as 
aforesaid  the  said  Company  shall  be 
liable  to  pay  the  sum  of  300/. ;  and  in 
case  the  said  Company  shall  refuse  to 
permit  any  overseer  of  the  parish 
through  which  the  said  main  line  of 
railway  or  branch  railways  shall 
respectively  pass  to  inspect  the  said 
accounts  as  aforesaid,  so  far  as  relates 
to  their  own  respective  parishes,  the 
said  Company  of  Proprietors  shall  for- 
feit and  pay  the  sum  of  d()7.  for  each 
and  every  day  the  said  Company  shall 
refuse  such  inspection,  and  such 
penalties  shall  be  recovered  by  action 
at  law  in  the  name  of  such  overseer 
or  any  other  person  or  persons  in  any 
of  her  Majesty's  courts  of  law  at 
Westminster  or  elsewhere." 
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Before  the  passing  of  that  Act,  an  Act  had  been  obtained  *by 
the  South  Eastern  Railway  Company  (i),  whereby  that  Company 
was  established,  and  empowered  to  make  a  railway  from  the 
London  and  Croydon  Railway  to  Dover,  the  line  of  which  last 
mentioned  railway  was  to  pass  for  a  considerable  distance  in  a 
direction  nearly  parallel  to  and  approaching  the  line  of  the  London 
and  Brighton  Railway  as  authorised  by  the  first  mentioned  Act. 
And  a  provision  was  introduced  into  the  first-mentioned  Act,  that, 
if  the  South  Eastern  Railway  Company  should  within  two  years 
obtain  powers  to  divert  their  railway,  so  that  the  same  should  form 
a  junction  with  the  London  and  Brighton  Railway  at  any  point 
upon  or  to  the  northward  of  a  place  called  Earlswood  Common  in 
the  county  of  Surrey,  the  London  and  Brighton  Railway  Company 
was,  on  such  payment  as  therein  mentioned,  to  transfer  to  the 
South  Eastern  Railway  Company  so  much  of  the  London  and 
Brighton  Railway,  and  the  works  &c.,  as  should  be  at  or  to  the 
northward  of  the  point  at  which  the  junction  of  the  South  Eastern 
Railway  with  the  London  and  Brighton  Railway  should  be 
authorised  to  be  made. 

Before  the  expiration  of  the  said  period  of  two  years,  viz.  on 
25th  April,  1889,  an  agreement  was  entered  into  between  the 
London  and  Brighton  Railway  Company  and  the  South  Eastern 
Railway  Company,  by  which  it  was  (amongst  other  things)  agreed  : 
That,  if  Parliament  should  grant  a  diversion  of  the  South  Eastern 
Railway  so  that  it  should  form  a  junction  with  the  London  and 
Brighton  Railway  at  any  point  upon  or  to  the  northward  of 
Earlswood  Common  aforesaid,  the  South  Eastern  ^Railway  Com- 
pany, in  lieu  of  being  entitled  to  so  much  of  the  London  and 
Brighton  Railway  as  should  be  to  the  northward  of  the  point 
of  junction  between  the  London  and  Brighton  Railway  and  the 
South  Eastern  Railway,  was  to  be  entitled  to  an  absolute  transfer 
to  themselves  of  the  southern  moiety  (to  be  ascertained  by  exact 
measurement  of  the  portion)  of  the  London  and  Brighton  Railway 
lying  between  the  proposed  points  of  junction  thereof  with  the 
London  and  Croydon  Railway,  and  with  the  South  Eastern  Rail- 
way, respectively,  and  of  all  stations,  works,  &c. ;  and  that,  from 
and  after  the  transfer  to  the  South  Eastern  Railway  Company  of 
the  said  southern  moiety  of  the  line  of  the  London  and  Brighton 
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(1)  6  &  7  Will.  IV.  c.  Ixxv.  (local      Railway  to  Dover,  to  be  called  'The 
and  personal,  public),  ''for  making  a      South  Eastern  Railway.* " 
railway  from  the  London  and  Croydon 
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Railway  between  such  points  of  junction  as  aforesaid,  and  if  the 
authority  of  Parliament  should  be  obtained  enabling  the  said  Com- 
panies to  enter  into  agreements  respecting  the  use  by  them 
respectively  of  their  several  lines  within  the  said  points  of  junction, 
all  the  traffic  of  the  South  Eastern  Bailway  Company  passing  in 
the  carriages  and  trains  of  the  same  Company  (or  of  the  lessee  or 
lessees  of  the  said  Company,  to  whom  they  should  let  the  whole  of 
their  said  railway),  should,  in  consideration  of  the  similar  liberty 
and  exemption  next  thereinafter  secured  to  the  London  and 
Brighton  Bailway  Company,  be  allowed  to  pass  to  and  from  the 
junction  of  the  London  aiid  Brighton  Railway  with  the  London 
and  Croydon  Railway  over  the  portion  of  the  London  and  Brighton 
Railway  which  should  connect  such  junction  with  the  South 
Eastern  Railway,  without  payment  of  any  tolls  or  compensation  to 
the  London  and  Brighton  Railway  Company  in  respect  of  such 
passage ;  and,  in  consideration  thereof,  all  the  traffic  of  the  London 
and  Brighton  Railway  Company,  ^passing  in  the  carriages  and 
trains  of  the  same  Company  (or  the  lessee  or  lessees  of  the  said 
Company  to  whom  they  should  let  the  whole  of  their  said  railway), 
should  be  allowed  to  pass  over  the  portion  of  the  London  and 
Brighton  Railway  which  should  be  transferred  to  the  South  Eastern 
Railway  Company  according  to  the  foregoing  provisions,  without 
payment  of  any  tolls  or  compensation  to  the  South  Eastern  Rail- 
way Company  in  respect  of  such  passage  :  but  such  traffic  of  each 
of  the  said  Companies  should  be  carried  on  without  wilful  damage 
to  the  works  of  the  other,  and  subject  to  such  general  regulations 
as  should  have  been  made  by  such  other  Company  for  regulating 
the  traffic  upon  their  railway,  and  to  such  regulations  as  should, 
from  time  to  time,  be  made  by  the  said  Companies  jointly,  relating 
to  the  premises ;  or  that  such  arrangement  should  be  made  between 
the  said  Companies  under  the  authority  of  Parliament  as  should 
most  nearly  carry  into  effect  the  last  foregoing  agreements,  without 
prejudice  to  the  rights  of  the  said  Companies  or  either  of  them  to 
recover  any  tolls  or  other  compensation  from  any  other  Company 
or  party  or  parties  using  the  railroads  or  either  of  them  ;  and  that 
each  Company  should  keep  the  road  which  should  be  vested  in 
themselves  according  to  the  said  agreement,  and  the  works  con- 
nected therewith,  in  sufficient  repair  and  condition,  at  their  own 
costs:  provided  that  no  lessee  of  either  of  the  said  Companies 
should  be  entitled  to  the  privilege  aforesaid  so  long  as  such  lessee 
should  be  in  any  way  interested  as  proprietor,  lessee  or  otherwise 
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in  any  other  railway  or  portion  of  any  other  railway  communicating 
with  the  South  Eastern  Railway  or  the  London  and  Brighton 
Railway,  except  as  a  shareholder  only. 

An  Act  of  Parliament  (i)  was,  at  the  time  of  making  this  agree- 
ment, before  Parliament,  and  was  shortly  afterwards  passed  into  a 
law,  whereby  the  South  Eastern  Railway  Company  were  empowered 
to  divert  their  railway  so  as  to  form  a  junction  with  the  London  and 
Brighton  Railway  at  the  point  called  Earlswood  Common;  and 
(after  repealing  the  provision  contained  in  the  former  Act  as  to  the 
transfer  to  the  South  Eastern  Railway  Company  of  so  much  of 
the  London  and  Brighton  Railway  as  lay  to  the  north  of  the  said 
point  of  junction)  the  South  Eastern  Railway  Company  were 
empowered  to  purchase,  and  the  London  and  Brighton  Railway 
Company  were  empowered  to  sell  and  transfer  to  the  former,  upon 
the  terms,  and  subject  to  the  provisions  and  restrictions  therein- 
after contained,  one  moiety  (to  be  ascertained  by  exact  longitudinal 
measurement,  and  which  should  be  nearest  to  the  point  of 
junction,  thereby  authorised  to  be  made,  of  the  South  Eastern 
Railway  with  the  London  and  Brighton  Railway),  or  such  other 
part  as  should  be  determined  upon  for  that  purpose  by  any  agree- 
ment of  both  the  said  Companies  under  their  common  seals,  of 
all  that  portion  of  the  London  and  Brighton  Railway  which 
lay  or  would  lie  between  the  point  of  junction  thereby  authorised 
to  be  made  thereof  with  the  South  Eastern  Railway,  and  the 
point  of  junction  of  the  London  and  Brighton  Railway  with 
the  London  and  Croydon  Railway,  and  all  stations,  lands, 
works,  &c.,  belonging  *to  or  held  for  the  purposes  of  the  portion 
of  railway  which  should  be  so  purchased,  provided  the  said  South 
Eastern  Railway  Company  declared  their  option  to  make  such 
purchase  by  such  notice  as  therein  mentioned.  And,  by  another 
clause  in  the  same  Act,  it  was  enacted  that,  from  and  after  the 
transfer  to  the  South  Eastern  Railway  Company  of  the  said 
moiety  or  other  part  which  should  be  transferred  to  them,  under 
the  authority  of  that  Act,  of  the  line  of  the  London  and  Brighton 
Railway  between  such  points  of  junction  as  aforesaid,  it  should  be 
lawful  for  the  said  two  Companies,  from  time  to  time,  to  carry  into 
effect  any  agreements  between  them  respecting  the  use  by  them 


(1)  2  &  3  Vict.  c.  Ixxix.  (local  and 
personal,  public),  **  to  alter  and  divert 
the  line  of  the  South  Eastern  Bail- 
way,  from  a  point  thereon  in  the  parish 
of  Chiddingstone,  in    the  county  of 


Kent,  so  as  to  join  the  London  and 
Brighton  Railway  at  or  near  Redstone 
Hill  in  the  parish  of  Reigate,  in  the 
county  of  Surrey." 
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respectively  of  the  line  lying  between  the  said  two  points  of  junc- 
tion, and  the  proportion  or  manner  in  which  they  should  be 
respectively  entitled  to  the  tolls  arising  from  the  same  line,  or 
other  moiety  or  separate  part  thereof,  and  to  receive  and  recover 
such,  tolls,  or  to  remit  the  same,  respectively,  as  between  them- 
selves, according  to  any  such  agreement,  without  prejudice  to  the 
tolls  or  rates  which  they  respectively  were  or  should  or  would  be 
authorised  to  receive  from  any  other  parties  in  the  absence  of  any 
such  agreement. 

(Copies  of  the  Acts  of  Parliament,  and  of  the  agreement  of 
25th  April,  1889,  were  made  part  of  the  case.) 

The  South  Eastern  Bailway  Company  thereupon  purchased  and 
took  from  the  London  and  Brighton  Bailway  Company  the 
southern  moiety  of  the  portion  of  the  London  and  Brighton 
Bailway  lying  between  the  said  points  of  junction  thereof  with 
the  London  and  Croydon  Bailway,  and  with  the  South  Eastern 
Bailway,  respectively :  and,  from  that  time,  the  right  (provided  by 
the  agreement  of  the  25th  April,  1889),  *for  the  traffic  of  each 
Company  to  pass  without  payment  of  toll  over  the  moiety  belonging 
to  the  other  Company  of  the  said  portion  of  railway  lying  between 
the  said  two  points  of  junction,  has  been  carried  out  in  practice ; 
the  traffic  of  the  London  and  Brighton  Bailway  Company,  until  it 
became  amalgamated  with  the  London  and  Croydon  Bailway 
Company  and  acquired  the  title  of  the  London,  Brighton  and 
South  Coast  Bailway  Company,  and  the  traffic  of  the  said  amalga- 
mated Company  since  that  time,  passing  in  the  carriages  and 
trains  of  the  said  Companies,  respectively,  over,  and  using,  the 
southern  moiety  of  that  portion  of  the  line  without  paying  any  toll 
or  compensation  to  the  South  Eastern  Bailway  Company ;  and  the 
traffic  of  the  South  Eastern  Bailway  Company  in  like  manner 
passing  in  the  carriages  and  trains  of  that  Company  over,  and 
using,  the  northern  moiety  of  that  portion  of  the  line  without 
paying  any  toll  or  compensation  to  the  London  and  Brighton 
Bailway  Company,  or  to  the  London,  Brighton  and  South  Coast 
Bailway  Company. 

Two  miles  and  sixty-four  chains  of  the  northern  moiety  of  the 
portion  of  the  line  of  railway  between  the  said  two  points  of 
junction  are  situate  within  the  parish  of  Croydon.  No  part  of  the 
southern  moiety  of  the  portion  of  the  line  of  railway  between  the 
said  two  points  of  junction  is  situate  within  the  parish  of  Croydon. 

Independently  of  and  besides  the  reciprocal  right  of  the  t^o 
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Companies  to  have  their  traffic  so  pass  over  the  portion  of  the 
railway  lying  between  the  said  two  points  of  junction  without 
payment  of  any  toll  or  other  compensation,  the  London  and 
Brighton  Railway  Company  before  the  said  amalgamation,  and 
the  London,  Brighton  and  South  Coast  Bailway  Company 
since  that  *time,  have  paid,  and  the  latter  Company  still  pay,  a 
money  toll  to  the  South  Eastern  Bailway  Company  for  the  privilege 
of  using  a  certain  other  portion  of  the  South  Eastern  Bailway  not 
in  the  parish  of  Croydon:  and,  on  the  other  hand,  the  South 
Eastern  Bailway  Company,  before  the  said  amalgamation,  paid  to 
the  London  and  Croydon  Bailway  Company,  and,  since  that  time, 
have  paid  and  still  pay  to  the  London,  Brighton  and  South  Coast 
Bailway  Company,  a  money  toll  for  using  another  portion,  con- 
sisting of  seven  miles  and  forty-two  chains,  of  their  railway  not 
comprised  within  the  terms  of  the  Act  of  Parliament  2  &  3  Yict. 
c.  Ixxix.,  or  the  agreement  of  25th  April,  1839;  and  of  which 
portion  one  mile  and  eighteen  chains  are  within  the  parish  of 
Croydon. 

The  London  and  Brighton  Bailway  Company  afterwards  obtained 
Acts  of  Parliament  authorizing  them  to  construct  certain  other 
branch  railways  communicating  with  their  main  line ;  that  is  to 
say,  a  branch  railway  from  Chichester  to  Havant;  a  branch 
railway  from  Croydbn  to  Epsom ;  a  branch  railway  from  Havant  to 
Portsmouth;  a  branch  railway  (called  the  Eeymer  branch)  from 
Eeymer  to  Lewes. 

By  an  Act  passed  in  10  Vict,  (i),  the  London  and  Brighton 
Bailway  Company  and  the  London  and  Croydon  Bailway  Company 
became,  on  and  from  the  1st  July,  1846,  amalgamated  into,  and 
formed,  one  Company  by  and  under  the  name  of  the  London, 
Brighton  and  South  Coast  Bailway  Company. 

At  the  beginning  of  the  year  1847,  the  London,  Brighton  and 
South  Coast  Bailway  Company  had  107  *miles  of  railway  complete 
and  in  full  operation  (namely),  the  original  line  from  London  to 
Croydon,  being  a  length  of  ten  miles  and  forty  chains  or  there- 
abouts, the  London  and  Brighton  main  line  of  railway  from  its 
junction  with  the  London  and  Croydon  Bailway  at  or  near  Selhurst 
Farm  to  Brighton,  a  length  (without  including  the  six  miles  so  as 
aforesaid  transferred  to  the  South  Eastern  Bailway  Company)  of 
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85  miles,  the  branch  from  Brighton  through  Shoreham  to  Chichester, 
28^  miles,  and  the  branch  from  Brighton  to  Hastings,  being  83 
miles  or  thereabouts. 

Between  the  end  of  January  and  the  end  of  June,  1847,  the 
Company  had  completed  and  opened  for  traffic  25  additional  miles 
of  railway :  that  is  to  ^ay,  the  branch  from  Chichester  to  Havant, 
9  miles,  opened  in  March,  1847;  the  branch  from  Croydon  to 
Epsom,  8  miles,  opened  in  May,  1847  ;  and  the  branch  from  Havant 
to  Portsmouth,  7  miles,  opened  in  June,  1847. 

Between  that  period  and  the  end  of  1847,  15  miles  more  were 
opened  :  viz.  the  branch  from  Eeymer  to  Lewes,  9}  miles ;  and  the 
branch  to  Newhaven,  6}  miles. 

The  number  of  days  during  which  these  several  branches  were 
completed  and  in  operation  before  the  SOth  June  and  20th 
November  and  the  81st  December,  respectively,  being  calculated,  it 
was  agreed  that  the  Company  must  be  considered  to  have  had  lines 
of  railway  equal  to  111  miles  of  railway  completed  and  in  operation 
for  the  whole  year  ending  on  the  SOth  June,  1847,  and  lines  of  rail- 
way equal  to  126  miles  of  railway  completed  and  in  operation  for 
the  whole  year  ending  on  the  20th  November,  or  Slst  December, 
1847. 

In  the  figures  here  given,  the  six  miles  transferred  to  the 
London  and  South  Eastern  Railway  Company  *  (being  the  southern 
moiety  of  the  portion  of  railway  between  the  points  of  junction 
aforesaid)  are  not  included.  Of  the  length  of  railway,  thus  opened 
by  the  Company  in  and  prior  to  June,  1847,  6  miles  and  88  chains 
are  within  the  parish  of  Croydon. 

On  the  main  line  and  branches,  there  were,  on  the  SOth  June, 
1847,  and  at  the  time  of  making  of  the  rate,  48  stations,  exclusive  of 
the  great  terminal  station  at  London  Bridge :  and,  of  these,  three 
stations  are  within  the  parish  of  Croydon. 

The  London,  Brighton  and  South  Coast  Bailway  Company, 
since  their  railways  came  into  operation,  have  been  accustomed  to 
provide  the  locomotive  power  and  carriages,  and  have  themselves 
conveyed  upon  their  railway  and  its  branches,  as  and  when  they 
were  completed,  passengers,  cattle  and  goods  for  hire :  and,  in  point 
of  fact,  since  the  completion  of  the  railway,  the  Company  has  been 
in  exclusive  occupation  thereof,  no  other  carriers  having  availed 
themselves  of  the  right  conferred  by  the  Acts  of  providing  carriages 
or  locomotive  power  independently  of  the  Company,  except  that, 
under  the  agreement  of  25th  April,  1839,  and  the  Act  of  2  &  8  Vict 
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c.  Ixxiz.,  the  South  Eastern  Railway  Company  has  found  and  pro- 
vided its  own  carriages  and  trains  and  locomotives  for  conveying  its 
traflSc  over  the  northern  moiety  of  the  portion  of  railway  lying 
between  the  two  points  of  junction  before  mentioned. 

At  the  ordinary  half-yearly  meeting  of  the  London,  Brighton 
and  South  Coast  Railway  Company,  held  10th  August,  1847,  the 
directors  of  the  Company  submitted  to  the  proprietors  a  statement 
of  the  stock  and  share  account  of  the  Company ;  also  a  half-yearly 
statement,  made  up  to  the  80th  June,  1847,  of  the  capital  accoimt, 
*and  of  the  revenue  account,  of  the  Company :  and,  at  the  next 
ordinary  half-yearly  meeting  held  on  the  6th  day  of  February, 
1848,  the  directors  in  like  manner  submitted  to  the  proprietors  a 
statement  of  the  stock  and  share  account ;  also  a  half-yearly  state- 
ment, made  up  to  the  81st  day  of  December,  1847,  of  the  capital 
account,  and  of  the  revenue  account,  of  the  Company.  (Copies  of 
these  statements  were  annexed  to  the  case,  and  might  be  referred 
to  as  \  art  thereof.) 

The  gross  revenue  earned  on  the  railway  during  the  year  ending 
80th  June,  1847,  amounted  to  418,600Z. 

The  gross  revenue  earned  during  the  year  ending  8l8t  December, 
1847,  amounted  to  441,780f. 

And,  if  the  earnings  were  calculated  for  the  year  ending  20th 
November,  1847,  the  result  would  be  substantially  the  same  as  for 
the  year  ending  81st  December,  1847. 

These  items  include  the  whole  of  the  money  toll  paid  by  the  South 
Eastern  Railway  Company,  and  also  the  sum  which  the  Sessions 
foimd  would  have  been  a  fair  annual  rent  for  the  South  Eastern 
Railway  Company  to  pay  to  the  appellants  for  the  privilege  of 
having  their  trafl&c  pass  over,  and  using,  the  northern  moiety  of  the 
portion  of  the  line  between  the  two  points  of  junction  aforesaid,  if 
that  privilege  had  been  conceded  to  the  South  Eastern  Railway 
Company  for  a  pecuniary  consideration. 

The  gross  revenue  earned  by  so  much  of  the  railway  as  is  within 
the  parish  of  Croydon,  during  the  year  ending  80th  June,  1847, 
amounted  to  the  sum  of  89,000/. ;  and,  during  the  year  ending  81st 
December,  1847,  to  the  sum  of  40,027i. :  and,  if  the  earnings  were 
calculated  during  the  year  ending  20th  November,  1847,  the  result 
would  be  substantially  the  same. 

These  sums  include  so  much  of  the  money  toll  paid  by  the  South 
Eastern  Railway  Company  to  the  appellants  as  was  paid  by  the 
former  in   respect  of    that  part  of   the  London,   Brighton  and 
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South  Coast  Railway  situate  within  the  parish  of  Croydon ;  and 
they  include  the  sum  which  the  Sessions  found  would  have 
been  a  fair  annual  rent  for  the  South  Eastern  Railway  Company 
to  pay  to  the  appellants  for  the  privilege  of  having  their  traffic 
pass  over,  and  using,  so  much  of  the  said  northern  moiety  of 
the  portion  of  line  aforesaid  as  is  within  the  parish  of  Croydon, 
if  such  privilege  had  been  conceded  to  them  for  a  pecuniary 
consideration. 

The  Sessions  found  that  the  three  stations  situate  in  the  parish 
of  Croydon  were  of  the  rateable  value  of  1,500^ 

The  respondents  claimed  a  right  to  rate  the  Company  on  the 
principle  of  parochial  earnings ;  that  is  to  say,  at  such  sum  as 
a  solvent  tenant  should  pay  as  annual  rent  for  the  stations  and 
portion  of  railway  within  the  parish,  regard  being  had  to  the  net 
revenue  earned  within  the  parish. 

The  appellants  contended  that  the  rate  ought  to  be  based  on  the 
mileage  principle :  that  is,  that  they  ought  to  be  rated  in  respect 
of  that  portion  of  their  railway  situate  within  the  parish  in  such 
proportion  to  the  net  earnings  of  the  whole  line  of  railway 
as  the  length  of  that  portion  of  the  railway  within  the  parish 
bears  to  the  total  length  of  the  whole  line  of  railway,  to  which 
should  be  added  the  rateable  value  of  the  three  stations  within 
the  parish. 

The  value  of  the  working  plant  of  the  Company,  during  the  year 
which  ended  on  the  80th  June,  1847,  amounted  to  260,000/.  Between 
that  date  and  the  *20th  day  of  November,  in  consequence  of  the 
ascertained  insufficiency  of  the  plant  to  work  the  line  efficiently, 
and  further  in  anticipation  of  what  would  be  necessary  to  work  the 
additional  mileage  consequent  on  the  opening  of  the  new  branches, 
it  was  considerably  increased  :  and,  on  the  20th  November,  1847,  it 
was  worth  350,000/.  And,  some  additional  plant  being  purchased 
still  later  in  1847,  which  countervailed  the  depreciation  of  the 
existing  plant,  it  may  be  taken  to  have  continued  of  the  value  of 
850,000Z.  until  and  on  the  31st  December,  1847. 

The  Sessions  found  this  to  be  a  proper  and  not  excessive 
quantity  of  plant  for  the  efficient  working  of  the  railway  during 
the  year. 

The  Sessions  found  that,  if  the  mileage  principle  (contended  for 
by  the  appellants)  were  the  proper  one,  the  following  deductions 
ought  to  be  made  from  the  gross  revenue  earned  during  the  year 
ending  31st  December,  1847. 
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1.  (i)  Working  expenses  for  the  year  (including,  among 
other  things,  locomotive  power,  maintenance  of  the  way 

in  a  working  condition,  watching  the  same,  rates  and  £ 

taxes,  and  Government  duty,  &c.)       ....  215,185 

2.  Rental  of  stations  not  in  the  parish      ....  20,000 
8.  Interest  on  capital  invested  in  working  plant        -        -  17,500 

4.  Depreciation  of  that  plant  during  the  year  -        -        -  85,000 

5.  Tenant's  profits,  he  paying  insurance,  income  tax,  &c.  48,750 

Total  - £381,885 
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The  gross  earnings  of  the  year  ending  81st  December,  1847,  viz. 
441,780!.,  being  thus  distributed  over  the  number  of  miles  (126) 
which  earned  them,  the  result  would  be  3,506Z,as  the  gross  earnings 
per  mile ;  and  the  amount  of  deductions,  being  distributed  in  like 
manner,  would  give  2,630{.  as  the  deduction  per  mile :  and  the  net 
earnings  per  mile  would  be  876Z.  And,  supposing  the  mileage 
principle  to  be  the  proper  one,  the  Sessions  found  the  rateable 
value  of  the  6  miles  and  38  chains  of  railway  within  the  parish  of 
Croydon  to  be  5,672!.,  and  1,600Z.  to  be  the  rateable  value  of  the 
three  stations  within  the  same  parish.  And  they  found  that  the 
rate  in  respect  of  the  railway  and  stations  (if  the  mileage  principle 
were  correct)  ought  to  be  on  the  amount  of  those  two  sums  added 
together,  viz.  on  7,172i. 

The  Sessions  were,  however,  of  opinion  that  the  parochial 
earnings  principle,  contended  for  by  the  respondents,  was  the 
proper  principle. 

The  working  expenses  incurred  in  earning  part  of  the  revenue 
within  the  parish  of  Croydon,  viz.  that  arising  from  the  money  toll 
paid  by  the  South  Eastern  Railway  Company  in  respect  of  the  1  mile 
18  chains,  and  the  supposed  rent  which  that  Company  would  have 
given  for  the  right,  which  they  acquired  under  the  Act  of  Parlia- 
ment and  the  agreement  of  25th  April,  1889,  of  using  the  2  miles 
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(])  This  Bum  includes  the  money 
toll  paid  to  the  South  Eastern  Rail- 
way Company,  and  the  supposed  rent 
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lants would  have  had  to  pay  to  the 
South  Eastern  Railway  Company  for 
the  privilege  of  using  the  six  miles, 
being  the  southern  moiety  of  a  portion 
of  railway  below  the  two  points  of 


junction,  if  they  had  not  conceded  a 
similar  right  to  the  South  Eastern  in 
respect  of  the  six  miles  being  the 
northern  moiety.  It  also  includes 
such  expenses  as  the  Sessions  found  to 
be  incurred  by  the  appellants  in 
respect  of  the  said  toll  and  supposed 
rent  from  the  South  Eastern  Railway. 
(Note  to  the  original  case.) 
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64  chains  without  payment  of  toll  or  compensation,  are  much  less 
in  proportion  than  the  average  working  expenses  incurred  in 
earning  the  revenue  upon  the  line  generally.  The  working 
expenses  incurred  in  earning  the  residue  of  the  revenue  within  the 
parish  are  somewhat  greater  than  the  average  on  the  line  generally. 
And,  giving  the  appellants  ^credit  for  the  excess  in  the  latter 
instance  as  far  as  it  went  against  the  saving  in  the  former,  the 
Sessions  found  the  rateable  value  of  the  6  miles  and  38  chains  of 
railway  within  the  parish  of  Croydon  on  the  parochial  earnings 
principle  to  be  14,2652. ;  and,  the  rateable  value  of  the  three  stations 
therein  being  1,500!.,  they  accordingly  (subject  to  the  opinion  of  this 
Court)  reduced  the  rate  to  the  amount  of  those  two  sums  added 
together,  viz.  to  15,765Z. 

The  respondents,  however,  claimed  to  be  entitled  to  base  the 
rate  on  the  earnings  made  during  the  year  ending  30th  June, 
1847 ;  and  that  the  deductions  ought  to  have  been  made  in  regard 
to  the  state  of  things  existing  during  that  period,  and  not  to 
the  state  of  things  existing  during  the  year  ending  on  the 
20th  November  or  81st  December,  1847.  The  Sessions  were  of 
opinion  that  the  rate  ought  to  be  based  on  the  state  of  things 
existing  at  the  time  the  rate  was  made,  and  have  assessed  the 
rate  on  that  principle. 

But,  if  the  Court  shall  be  of  opinion  that  the  Sessions  ought  to 
have  allowed  the  last  mentioned  claim  of  the  respondents,  the 
Sessions  find  that  the  rate  in  respect  of  the  portion  of  railway  and 
stations  within  the  parish  of  Croydon  ought  to  be  9,928Z.,  instead 
of  7,1722.,  if  calculated  on  the  mileage  principle;  and  ought  to  be 
18,5992.  instead  of  15,7652.,  if  calculated  on  the  parochial  earnings 
principle. 

Besides  the  allowance  already  made  (under  the  head  of  working 
expenses)  for  the  annual  cost  of  keeping  the  way  in  a  working 
condition,  the  appellants  further  claimed  a  right  to  deduct  from  the 
amount  of  the  gross  earnings  of  the  year  such  additional  sum 
(besides  the  annual  costs  aforesaid)  as  would  countervail  the  depre- 
ciation *which  takes  place  in  the  permanent  way  (rails,  sleepers  &&), 
so  as  to  maintain  the  permanent  way  in  a  state  to  command  a  rent 
equal  to  that  which  the  Sessions  have  assumed  to  be  a  fair  rent  on 
fixing  the  assessment.  The  respondents  denied  the  right  to  this 
deduction. 

The  Sessions  found  that  the  rates  in  Croydon  (including  the  rate 
which  is  the  subject  of  the  present  appeal)  are  made  in  pursuance 
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of  Btat.  6  &  7  Will.  lY.  c.  96 ;  that  there  are,  in  each  rate,  two 
columns  :  one  headed  '*  gross  estimated  rental/'  the  other  ''  rateable 
value."  And  that  the  sum  set  in  the  latter  column  opposite  to  the 
property  rated  (being  the  sum  on  which  the  assessment  is  made) 
varies  from  that  set  opposite  the  same  property  in  the  former  column: 
the  sum  inserted  as  the  *^  rateable  value  *'  being  that  which  the 
parish  officers  judge  to  be  the  sum  which  would  be  received  by  the 
landlord  after  all  deductions  contemplated  by  the  Parochial  Assess- 
ment Act;  and  the  sum  inserted  as  such  *'  rateable  value  "  in  this 
parish  being  on  the  average  about  ^th  less  than  the  gross  estimated 
rental  in  the  case  of  buildings,  about  ^th  less  in  the  case  of  land 
occupied  with  farm  buildings,  and  ^th  less  in  the  case  of  land 
occupied  alone. 

The  Sessions  found  that  the  sum  of  1002.  per  mile  would  be  a  fit 
additional  sum  to  deduct  for  countervailing  the  depreciation  which 
takes  place  in  the  permanent  way,  so  as  to  maintain  it  in  a  state  to 
command  the  rent  aforesaid,  supposing  the  Court  shall  be  of  opinion 
that,  under  the  circumstances,  any  deduction  ought  to  be  made  in 
respect  thereof.  But,  it  being  proved  that  the  appellants  had  never 
hitherto  in  fact  set  apart  any  annual  or  other  sum  out  of  the 
earnings  *of  the  railway  for  the  purpose  of  meeting  this  depreciation 
of  the  permanent  way,  the  Sessions  disallowed  the  claim  of  the 
appellants  to  this  deduction. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  entitled 
to  this  deduction,  the  Sessions  find  that  the  rate  (whether  the 
mileage  or  the  parochial  earnings  principle  be  adopted  by  the  Court) 
shall  be  further  reduced  by  the  sum  of  647i.  10«. 

The  appellants  further  contended  that,  assuming  the  parochial 
earnings  principle  to  be  the  proper  one,  the  rate  should  have  been 
based  on  the  net  actual  earnings  of  the  railway  within  the  parish 
without  including  therein  anything  in  respect  of  the  supposed 
rent  or  sum  which  the  South  Eastern  Eailway  Company  might 
reasonably  be  expected  to  pay  for  the  right  of  having  their  traffic 
pass  over  so  much  (2  miles  and  64  chains),  as  lies  within  the  said 
parish,  of  the  northern  moiety  of  the  portion  of  railway  between  the 
two  points  of  junction  before  mentioned,  without  payment  of  any 
toll  or  other  compensation,  if  that  right  had  been  conceded  to  them 
for  a  pecuniary  consideration.  Or,  supposing  such  supposed  rent 
to  be  rightly  included  in  the  earnings  within  the  parish,  that  a 
corresponding  amount  ought  to  be  allowed  to  the  appellants  as 
working  expenses,  inasmuch  as,  to  earn  such  supposed  rent,  the 
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appellants  must  be  supposed  to  be  paying  an  eqaal  sum  to  the 
South  Eastern  EaUway  Company  for  the  privUege  of  having  their, 
the  appellants*,  traffic  pass  over  2  miles  and  64  chains  of  the 
southern  moiety  of  the  said  portion  of  railway  between  the  said  two 
points  of  junction. 

The  Sessions  were  of  a  contrary  opinion ;  and  (as  before  men- 
tioned) they  have,  in  the  sum  to  which  they  *have  so  as  aforesaid 
reduced  the  rate,  included  the  amount  of  the  rent  or  annual  sum 
which  in  their  opinion  the  South  Eastern  Railway  Company  mighk 
have  been  expected  to  pay  for  the  last  mentioned  right  in  respect  of 
the  2  miles  and  64  chains,  which  are  within  the  parish,  of  the 
northern  moiety  of  the  said  portion  of  railway,  if  such  right  had 
been  conceded  to  them  for  a  pecuniary  consideration :  except  that, 
in  estimating  the  working  expenses  to  be  deducted  from  the  gross 
earnings  within  the  parish,  they  have  allowed  to  the  appellants, 
besides  the  general  costs  of  maintaining  the  way  in  a  working 
condition,  watching  the  same,  Sec,  such  further  sum  as  they  found 
to  be  reasonably  incurred  by  the  appellants  in  and  about  the 
collecting  the  said  supposed  rent. 

If  the  Court  shall  be  of  opinion  that  the  decision  of  the  Sessions 
is  erroneous  in  this  respect,  and  that  the  whole  of  the  said  supposed 
rent  or  annual  sum  in  respect  of  the  2  miles  and  64  chains  within 
the  parish  ought  to  be  excluded  from  the  gross  earnings,  or  that  an 
equal  sum  ought  to  be  deducted  as  working  expenses,  then  the 
Sessions  find  that  the  rate  ought  to  be  further  reduced  by  deducting 
from  it  the  sum  of  5,0092.,  supposing  the  Court  adopts  the  parochial 
earnings  principle  for  either  year,  and  by  deducting  from  the  rate 
the  sum  of  554Z.,  if  the  mileage  principle  be  adopted,  for  the  year 
ending  31st  December,  1847,  or  the  sum  of  629!.,  if  the  mileage 
principle  be  adopted,  for  the  year  ending  30th  June,  1847. 

The  Court  to  have  the  power  of  amending,  quashing,  or  otherwise 
dealing  with  the  rate  as  they  may  deem  right. 

The  case  was  argued  in  Michaelmas  Term  (i),  1849. 


Piishley  and  J.  Clerk,  in  support  of  the  order  of  Sessions  : 

First.  The  mileage  principle  ought  to  be  adopted  only  as  an 
approximation  towards  obtaining  the  actual  value  of  the  occupation 
of  the  portion  of  land  rated.  Here  the  profits,  which  constitute 
actual  value,  are  expressly  found,  as  well  as  the  expenditure  in 


(1)  November    2l8t,    before    Cole- 
ridge, Wigbtman  aud  Erie,  J  J. ;  and 


November    27tb,     before    Patteaon, 
Coleridge  aad  Erie,  JJ. 
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respect  of  the  particular  portion.  That  value  therefore  should  be 
the  basis  of  the  rate,  as  in  the  case  of  a  canal :  Rex  v.  Kingswinford  (i). 

(Erle,  J.:  The  tolls  seem  to  have  been  different  on  different 
parts  of  the  canal  in  that  case.) 

The  judgment  rests  on  the  amount  of  profit  earned  in  the  parish, 
taking  the  amount  of  traffic  into  consideration.  In  Rex  v.  The 
Oxford  Canal  Company  (2)  the  principle  is  thus  expressed :  "  The 
Company  are  rateable  in  each  parish  for  the  net  annual  profit  of 
the  portion  of  the  canal  lying  in  that  parish ;  in  other  words,  for 
what  the  canal  in  each  parish  earns.'*  Rex  v.  Woking  (3)  is  con- 
sistent with  this :  the  mileage  principle  was  there  applied  where 
the  whole  distance  was  equally  profitable.  The  parochial  principle 
was  applied  to  the  works  of  a  Water  Company,  in  Reg.  v.  Mile  End 
Old  Town  (4) ;  and  there  Erle,  J.  (5)  said  that  "  the  established 
principle  of  rating  railways  is  to  take  the  land  in  any  particular 
parish  according  to  its  actual  value  there." 

(Coleridge,  J. :  Has  this  principle  been  acted  upon,  in  the  *case 
of  railways,  in  any  parishes  ?) 

It  was  adopted  recently  at  the  Leeds  Borough  Sessions,  in  The 
Midland  Railway  Company^  appellants,  v.  The  Overseers  ofAnnley, 
respondents;  (Pashley  read  an  extract  from  the  judgment  of  the 
Becorder  (6) ) :  and,  since  then,  more  than  once  in  Yorkshire.  In 
Reg.  V.  The  Grand  Junction  Railway  Company  (7)  and  Reg.  v.  2'he 
Great  Western  Railway  Company  (8)  the  mileage  principle  was  taken, 
without  discussion,  by  agreement.  By  stat.  48  Eliz.  c.  2,  s.  1, 
every  occupier  of  land  is  to  be  rated  :  that  is,  as  has  been  always 
held,  in  respect  of  the  value  of  the  occupation :  the  principle  is  the 
same  which  stat.  6  &  7  Will.  IV.  c.  96,  s.  1,  carries  out  by  making 
the  question  of  rate  depend  on  the  rack  rent,  that  is,  on  what  a 
tenant  would  give  for  the  permission  to  occupy.  The  argument  as 
to  the  difficulty  of  estimating  the  profits  and  expenditure  in  this 
way  is  inapplicable  to  a  case  like  the  present,  in  which  the  parochial 
profits  and  expenditure  are  actually  found. 

Secondly.    No  allowance  ought  to  be  made  for  the  depreciation 


(1)  31  B.  E.  181  (7B.dk  C.  236). 

(2)  10  B.  &  C.  163,  179. 

(3)  43  B.  B.  289  (4  Ad.  ft  £1.  40). 

(4)  74  B.  B.  268  (10  Q.  B.  208). 
(6)  74  B.  E.  273  (10  Q.  B.  215). 
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(6)  See  Hodgson  on  The  Bating  of 
Bail  ways,  Appendix,  pp.  91,  92. 

(7)  62  B.  B.  275  (4  Q.  B.  18). 

(8)  66  B.  B.  340  (6  Q.  B.  179). 
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of  the  permanent   way.    It  appears  that  in  Reg*  v.  The  Grand 
Junction  Railway  Company  (i)  such  a  deduction  was  allowed :  but, 
as  is  shown  in  the  notes  (2)  to  the  report  of  that  case,  the  Court 
there  decided  only  that  no  deductions  beyond  those  claimed  were  to 
be  allowed,  not  that  the  deductions  claimed  were  proper.    After- 
wards, in  Reg.  v.  The  Great  Western  Railway  Company  (3),  this  Court 
disallowed  the  deduction  where  the  expense  of  renovation  was 
defrayed,  *not  out  of  the  annual  revenue,  but  out  of  the  capital : 
and,  in  the  present  case,  no  sum  is  set  apart  for  the  purpose  from 
the  annual  revenue.    It  would  be  very  difficult  to  estimate  such  a 
deduction  by  anticipation :  there  can  be  no  safe  test  of  its  amount 
besides  the  actual  expenditure.    No  statutory  provision  imposes  on 
the  Company  the  duty  of  setting  aside  a  sum  for  such  a  purpose. 
In  Rex  V.  The  Hvll  Dock  Company  (4)  this  Court  held  that,  where  a 
dock  was  profitable  cammunibus  annis,  it  was  not  to  be  exempted 
from  rate  in  a  particular  year  in  which,  owing  to  expenditure  on 
repairs,  there  was  no  profit :  and  this  may  show  that  an  annual 
sum  might  well  be  applied  to  repairs :  but,  where  that  has  not  been 
done  in  fact,  no  allowance  for  it  can  be  made.    As,  however,  there 
has  been  an  express  decision  on  this  point,  the  Court  will  act  on  the 
principle,  so  strongly  asserted  by  the  Court  of  Exchequer  Chamber 
in  Crease  v.  Saivle  (5),   of  preserving  uniformity  of  decision  in 
questions  relative  to  parochial  rating. 

Thirdly.  The  appellants  ought  to  be  assessed,  as  for  a  sort  of 
exchange  toll,  in  respect  of  what  the  South  Eastern  Railway  Com- 
pany would  have  paid  for  the  use  of  the  line  if  that  use  had  not 
been  allowed  for  by  the  appellants  being  allowed  a  similar  use  of 
the  line  of  that  Company.  It  clearly  makes  the  occupation  more 
valuable  to  the  appellants ;  and  a  tenant  would  pay  so  much  the 
more  rent.  If  it  be  argued  that  this  is  merely  the  provision  of  a 
statute  binding  the  two  Companies,  and  that  therefore  third  parties 
cannot  insist  upon  it  as  if  there  were  a  contract  between  the  two, 
the  answer  is  *that  it  is  not  the  less  a  contract  for  being  carried 
into  effect  by  statute.  That  view  was  taken  in  Reg,  v.  The  London 
and  South  Western  Railway  Company  (6) ;  and  it  is  consistent  with 
the  language  of  the  Court  in  Barrington^s  case  (7),  and  that  of  Lord 
Hale  in  Lucy  v.  Levington  (8),  which  is  approved  of  in  1  Kent's 


(1)  62  R.  R.  275  (4  Q.  B.  18). 

(2)  62  R.  R.  280,  n.  (1),  284,  n.  (1) 
(4  a  B.  24,  note  (a),  and  31,  note  (a)). 

(3)  66  R.  R.  353  (6  Q.  B.  203). 

(4)  5  M.  &  S.  394. 


(5)  57  R.  R.  825  (2  Q.  B.  862,  885). 

(6)  55  R.  R  351  (1  a  B.  558,  588). 

(7)  8  Co.  Rep.  136  b,  138  a. 

(8)  1  Vent.  175. 
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Com.  459.  If  two  persons  occupying  contiguous  fields  of  equal  size 
and  fertility  agreed  each  to  let  the  cattle  of  the  other  pasture 
throughout  both,  neither  could  claim  an  abatement  of  the  rate 
by  reason  of  a  diminished  value  of  the  occupation :  land,  subjected 
to  that  contract,  would  let  as  high  as  if  free  from  it.  The  same 
principle  would  apply  between  the  respective  occupiers  of  two 
houses  if  each  allowed  the  other  to  occupy  for  an  equal  portion 
of  the  year.  Nor  is  there  to  be  any  deduction,  in  the  shape  of 
working  expenses,  in  respect  of  the  rent  supposed  to  be  paid  by  the 
appellants  to  the  South  Eastern  Railway  Company  for  the  use  of 
that  Company's  line.  Each  Company,  in  fact,  makes  a  profit  as 
occupier  of  its  own  railway :  whether  the  profit  accrue  in  money  or 
by  means  of  an  easement,  which  is  money's  worth,  is  immaterial. 
It  is  true  that,  in  Reg.  v.  The  Grand  Junction  Railway  Company  (i), 
the  Court  distinguished  between  profits  earned  by  the  Company  as 
carriers  on  their  own  line  and  those  earned  by  them  as  carriers  on 
other  lines.  That  was  just :  because  the  latter  profits  were  made 
simply  by  carriage,  and  were  entirely  unconnected  with  the  occupa- 
tion of  their  own  line.  But,  in  the  present  case,  the  appellants 
enjoy  the  profitable  "^use  of  the  line  of  the  South  Eastern  Bailway 
Company  in  respect  of  their  own  line. 

Fourthly.  The  rate  ought  to  be  made  on  the  value  as  ascertained 
by  the  account  up  to  80th  June,  1847,  presented  in  August,  1847, 
and  not  on  the  state  of  things  at  the  date  of  the  rate,  20th  November, 
1847.  This  mode  of  resting  upon  the  account  must  have  been 
intended  when  the  Legislature,  by  sect.  107  of  stat.  8  &  9  Vict, 
c.  20  (2),  required  that  annual  accounts  of  receipt  and  expenditure 
should  be  furnished  to  the  overseers.  And,  by  stat.  7  Will.  IV.  & 
1  Vict.  c.  cxix.  8. 192,  the  appellants  must  make  up  the  accounts 
half-yearly:  and  sect.  257  gives  the  parish  officers  the  power  of 
inspecting  the  accounts  of  rates  and  tolls. 
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evidence  ?) 


Are  these  accounts  more  than  primd  facie 


It  is  reasonable  that  they  should  bind  the  Company  till  the  next 
return.  The  hypothetical  tenant  would  act  upon  them.  To  take 
in  the  new  expense  is,  to  a  certain  extent,  inconsistent  with  Rex  v. 
The  HuU  Dock  Company  (a). 


(1)  62  R.  B.  276  (4  Q.  B.  18,43,44). 

(2)  Railways  Clauses  Consolidation 


Act,  1845. 

(3)  6  M.  ft  S.  394. 
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Ourney  and  WaUinger,  Serjt.,  for  the  appellants  : 

First.    The  mileage  principle  appears  the  more  convenient,  as  it 
is  of  easy  application :  to  estimate  the  earnings  in  the  particular 
parish  would  seldom  be  possible ;  and  it  seems  scarcely  practicable 
to  estimate  the  outgoings  except  by  mileage.    If,  indeed,  the  tolls 
are  higher  in  one  part  of  the  line  than  another,  the  mileage  mast 
be  applied  only  to  such  parts  as  are  subject  to  the  same  toll,  and 
the  rate  will  be  highest  throughout  the  portion  where  the  tolls  are 
highest.     That  appears  to  have  *been  the  principle  of  decision  in 
Rex  V.  Woking  (i).    But  where  there  is  no  such  difference  (as  in  the 
present  case)  the  mileage  principle,  which  was  adopted  in  Reg.  v. 
The  Grand  Junction  Railway  Company  (2),  is,  as  the  Court  there 
said,  *'  very  convenient  in  itself : "  and  in  Reg.  v.  MUe  End  Old 
Town  (3)  the  Court  said  that  "  any  attempt  to  ascertain  the  net 
profits  in  each  district  in  any  other  way  would  lead  to  minute  and 
inconvenient  inquiries  in  practice  ; "  and  they  pointed  out  (4)  that, 
"  where  the  profits  arises  from  transit,  the  line  of  the  canal  or  rail- 
way is  directly  productive  of  the  profit,  and  the  reservoirs,  ware- 
houses, stations,  &c.  indirectly  conduce  to  such  production."    Each 
portion  of  the  railway  contributes  to  the  profits  earned  in  every  part 
of  the  Croydon  portion.     By  the  mileage  principle,  the  Company 
will  manifestly  pay  on  the  whole  line  in  respect  of  their  full  profits. 
It  is  true  that,  by  s.  107  of  stat.  8  (&  9  Vict.  c.  20,  the  Railway  Com- 
panies are  bound  to  forward  to  the  officers  of  all  the  parishes 
through  which  the  railway  passes  a  balance  of  the  receipts  and 
expenditure:    but  this  gives  the  account,  not  for  each  parish 
separately,  but  for  the  whole  railway. 

(Coleridge,  J. :  The  Company  can  always  find  the  profits  in  the 
particular  parish.) 

But,  at  any  rate,  not  the  expenditure. 

(Coleridge,  J. :  Why  not  take  the  mileage  principle  where  they 
cannot  find  the  qvantum  for  the  particular  parish,  and  the  parochial 
principle  were  they  can  ?) 

Secondly.  As  to  the  depreciation  of  the  permanent  way,  the 
appellants  ask  the  Court  to  reconsider  the  decision  in  Reg,  v.  The 
Great  Westei-n  Railway  Company  (b).    *But,  further,  although  that 


(1)  43  E.  B.  289  (4  Ad.  &  El.  40). 

(2)  62  E.  E.  275  (4  Q.  B.  38). 

(3)  74  IJ.  E.  276  (10  Q.  B.  220). 


(4)  74  E.  E.  p.  277  (10  Q.  B.  221). 
(6)  66  E.  E.  340  (6  a  B.  179). 
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case  resembles  the  present  in  one  of  the  grounds  of  decision,  namely, 
that  no  sum  is  set  apart  out  of  the  annual  revenue  to  provide  for  the 
depreciation,  yet  the  other  ground  of  that  decision  is  inapplicable 
here,  since  no  such  payment  is  made  out  of  the  capital.  If  the 
dividends  were  relieved  by  payment  out  of  the  capital,  that  would 
be  in  contravention  of  stat.  7  Will.  IV.  &  1  Vict.  c.  cxix.  s.  193  (i). 
There  remains,  therefore,  no  mode  of  allowing  for  this  loss  except 
by  estimating  its  hypothetical  average  amount :  and,  in  some  way 
or  other,  it  clearly  ought  to  be  allowed  for. 

(CoLBRiDOE,  J. :  In  Reg.  y.  The  Great  Western  Railway  Company  (2) 
it  was  pointed  out  that  to  defray  the  expense  out  of  the  capital  was 
a  violation  of  the  Company's  Act :  is  that  so  here  ?) 

The  language  of  stat.  6  &  7  Will.  IV.  c.  96,  s.  1,  at  any  rate 
authorises  a  hypothetical  annual  deduction,  by  the  words  "deducting 
therefrom  the  probable  average  annual  cost  of  the  repairs,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  them  in  a  state 
to  command  such  rent."  An  owner  of  a  house  does  not  in  fact  set 
apart  a  fund  for  periodical  repairs  :  yet  an  annual  allowance  must 
be  made  for  the  sum  necessary  to  meet  depreciation. 

(WiGHTMAN,  J. :  A  more  exact  analogy  would  be  a  sum  set  apart 
annually  to  meet  the  risk  of  the  house  falling  down.) 

There  can  be  no  difference  between  a  payment  of  10,000Z.  every 

year  and  a  payment  of  100,000i.  every  tenth  year.    In  Rex  v. 

Tomlinson  (3)  the  Court  said :  '*  In  the  case  of  houses,  the  annual 

profit  or  value  is  always  a  part  only  of  *th6  annual  rent  paid  to  the 

landlord.     Some  portion  of  that  rent  ought  to  be  set  apart  to  form 

a  fund  for  repairing,  or  rebuilding  when  necessary ;  in  other  words, 

to  maintain,  or  reproduce  the  subject  of  occupation.*'    In  Rex  v. 

Lower  Mitton  (4)  the  Co.urt,  after  stating  (5)  that  the  Canal  Company 

was  to  be  rated  "  according  to  the  annual  profit  or  value  which  the 

subject  of  occupation  within  the  parish  produces,"  added :  "  This, 

in  general,  would  be  properly  estimated  at  the  rent  which  a  tenant 

would  give,  he  paying  the  poor  rates  and  the  expenses  of  repairs, 

and  the  other  annual  expenses  necessary  for  making  the  subject  of 

occupation  productive ;  and  a  further  deduction  should  be  allowed 

from  that  rent,  where  the  subject  is  of  a  perishable  nature,  towards 

(1)  Ante,  p.  591,  note  (1).  (4)  33  R.  R.  337  (9  B.  &  C.  810). 

I'l)  66  R.  R.  353  (6  Q.  B.  204).  (5)  33  R.  R.  344  (9  B.  &  C.  819). 

(3)  32  R.  R.  616  (9  B.  &  C.  163,  166). 
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the  expense  of  renewing  or  reproducing  it."  The  two  cases  last 
mentioned  occurred  before  stat.  6  (fe  7  Will.  IV.  c.  96.  After  that 
statute,  in  Reg.  v.  The  Cambridge  Gm  Light  Company  (i),  this  Court 
said  :  **  The  rule  laid  down  in  the  case  of  Rex  v.  Lower  Mitton{2), 
before  mentioned,  is,  we  think,  in  point.  Amongst  o^her  deductions 
there  mentioned,  which  ought  to  be  made  from  that  rent  which  is 
to  be  the  criterion  for  ascertaining  the  proper  amount  of  the  rate, 
there  is  specified  a  '  further  deduction,*  which  ought  to  be  allowed, 
*  where  the  subject  is  of  a  perishable  nature,  towards  the  expense 
of  renewing  or  reproducing  it.'  It  was  observed  at  the  Bar  that, 
until  the  case  of  Rex  v.  Lower  Mitton  (2),  this  doctrine  is  not  to  be 
found.  The  Court,  however,  in  their  judgment,  for  which  time 
was  taken,  referred  to  other  cases  as  the  foundation  of  it :  and  the 
reasonableness  of  ^allowing  such  a  deduction  is,  we  think,  obvious; 
because  the  estimated  rent  at  the  supposed  time  of  letting  manifestly 
could  not  be  continued  at  the  same  amount  unless  the  apparatus  be 
maintained  in  as  good  a  state  and  condition.  And  this  view  of  the 
subject  receives  confirmation,  if  it  had  been  requisite,  from  the 
recent  stat.  6  &  7  Will.  IV.  c.  96,  s.  1,  which  prescribes  the  manner 
in  which  property  shall  thereafter  be  assessed.  The  language  there 
used,  in  describing  one  of  the  deductions  to  be  allowed,  is  almost 
in  terms  the  same  as  that  employed  by  the  Court  in  the  last 
mentioned  case.*' 

(CoLBRiDOB,  J. :  The  cases  decided  before  stat.  6  &  7  Will.  IV. 
c.  96,  do  not  raise  the  question  which  arises  since  on  the  language 
of  the  Act :  what  words  in  the  Act  support  your  view  ?  The  Act 
mentions  **  repairs,  insurance,  and  other  expenses."  You  ask  to 
be  allowed,  year  by  year,  a  sum  which,  if  applied  at  the  end  of  a 
number  of  years,  will  put  the  sleeping  plant  in  a  state  of  complete 
repair.) 

The  word   **  repairs  **   would    be    enough ;   at    any   rate    "  other 
expenses." 

(Coleridge,  J. :   The  words   "  probable  average  annual  cost 
seem  to  point  to  actual  expenditure :  here  none  has  been  made. 

Erle,  J. :  Suppose  you  made  a  mile  of  railway  every  year,  and 
the  work  lasted  twenty  years :  at  the  end  of  each  of  the  twenty 
years  you  would  have  to  reproduce  one  mile.) 

(1)  47  R.  B.  490,  496  (8  Ad.  &  El.  (2)  33  B.  B.  337  (9  B.  &  C.  810). 

73,  86). 
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It  must  be  borne  in  mind  that  the  test  in  the  statute  is  hypothetical : 
no  actual  tenant  need  exist,  nor  any  actual  expenditure  for  repair  : 
it  is  a  mere  measure  of  the  real  annual  value  of  the  occupation. 

(Coleridge,  J. :  The  words  are  "  if  any.") 

That  is,  if  any  are  necessary,  which  is  the  case  here.  If  the 
Company  waited  till  the  actual  expenditure  took  place,  before 
claiming  the  allowance,  they  would  be  met  by  a  reference  *to  Rex 
V.  The  HvU  Dock  Company  (i) ;  it  would  be  said  that  the  expenses 
must  be  taken  communihus  annis.  The  provisions  of  the  Company's 
Act  do  not  affect  the  case :  on  the  one  hand,  it  may  be  said  that  as 
against  third  parties  the  Company  cannot  insist  upon  them ;  on  the 
other  hand,  that  third  parties  cannot  insist  upon  them  against  the 
Company.  But  the  argument  on  the  other  side  would  leave  it  in 
the  power  of  the  party  rated  to  make  good  an  allowance  by  the 
mere  act  of  setting  a  sum  apart.  It  is  urged  that  in  Crease  v. 
Sawle  (2)  the  Court  of  Exchequer  Chamber  expressed  a  deter- 
mination not  to  interfere  with  decisions  on  parochial  rating.  But 
that  was  with  reference  to  a  principle  of  rating  which  had  been 
acted  upon  for  a  very  long  period  and  in  numerous  instances  :  the 
decision  in  Reg,  v.  The  Great  Western  Railway  Company  (3)  is  recent, 
and  stands  alone :  in  such  a  case  the  Court  will  not  be  unwilling  to 
reconsider  the  decision,  as  the  decision  in  Reg.  v.  The  London  and 
South  Western  Railway  Company  (4)  was  discussed  in  Reg.  v.  The 
Grand  Junction  Railway  Company  (5). 

Thirdly.  As  to  the  rating  in  respect  of  the  free  use  of  a  part  of 
the  line  by  the  South  Eastern  Railway  Company.  No  toll  is  in 
fact  paid  on  either  side :  and  the  statute  prevents  either  party 
from  claiming  toll.  A  tenant  taking  the  line  subject  to  this  ease- 
ment would  pay  the  less  rent:  what  may  be  the  value  of  the 
remuneration  by  the  easement  which  the  appellants  enjoy  is  not 
found  in  the  case.  If  the  parochial  principle  is  adopted,  how  can 
the  appellants  be  rated  for  an  enjoyment  *in  another  parish  ? 

(Coleridge,  J. :  It  is  put  as  rent  paid  in  kind.) 

If  it  is  supposed  that  the  South  Eastern  Railway  Company 
virtually  pays  toll  on  this  line,  then  the  appellants  virtually  pay 
toll  on  the  other  line ;  and  the  latter  toll  is  in  the  nature  of 


(1)  5  M.  &  S.  394. 

(2)  57  R.  E.  825  (2  Q.  B.  885). 

(3)  66  B.  R  340  (6  Q.  B.  179). 


(4)  55  E.  E.  351  (1  Q.  B.  558). 

(5)  62  E.  E.  275,  294  (4  Q.  B.  18, 
45). 
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working  expenses,  because,  without  paying  it,  the  appellants  will 
not  earn  the  corresponding  toll  on  their  own  line. 

(Coleridge,  J. :  Suppose  there  were  two  parishes,  one  containing 
a  part  of  the  one  line,  and  one  a  part  of  the  other,  and  that  the 
whole  line  in  each  was  subject  to  this  arrangement:  would  the  line 
in  each  parish  be  exempt  from  rate  ?) 

Fourthly.     The   assessment  ought  to  be  based  on  the  state  of 

things  as  existing  at  the  time  of  the  assessment.     The  question  is, 

what  a  tenant  would  then  give,  knowing  all  the  facts:  and  in 

determining  this  he  would  look  to  the  probable  profits  of  the  year 

from   20th   November,   1847,    to    20th    November,   1848.     "The 

propriety  of  a  poor  rate  can  only  be  determined  with  reference  to 

the  facts  found  to  be  actually  existing  when  it  was  made  :  "  Reg.  v. 

The  Grand  Junction  liaibcay  Company  (i).     The  inference  suggested, 

from  sect.  107  of  stat.  8  &  9  Vict.  c.  20,  and  sects.  192  and  257  of 

stat.  7  Will.  IV.  &  1  Vict.  c.  cxix.,  does  not  arise :  those  provisions 

are  directed   merely  to  enabling  overseers  and  others  to   be  in 

possession  of  information  periodically;  but  they  do  not  prevent 

the  obtaining  information  from  other  sources  or  for  other  periods. 

According  to  the  argument  for  the  respondents,  a  railway  would  be 

rated   at  a  value  not  contemporaneous  with  the  value  at  which 

other  property  in  the  parish  is  rated.    If  a  mine,  after  allowing 

♦necessary  annual  expenses,  cannot  be  productive,  and  therefore 

ceases  to  be  worked,  it  is  not  rateable  at  all :  Rex  v.  Bedwovth  (2) ; 

the  past  profit  is  no  test.     The  parish  officers  are  ''  to  see  what  it  is 

probable  the  land  will  be  made  to  produce  in  the  current  year,"  in 

doing  which  **  they  may  reasonably  beforehand,  from  such  premises 

as   the  nature  of  the  land,   its  usual  mode  of  cultivation,  the 

preparations  actually  made,  if  any,  and  other  such  circumstances, 

infer  what  will  be  the  rateable  value  in  the  given  year : "  Reg.  v. 

Westbrook  and  Reg.  v.  Everist  (s).     But  the  past  profits  are  not  a 

conclusive  test   of  the  future.    Besides,  the  statutory  provisions 

referred  to  supply  no  estimate  of  the  earnings  in  the  particular 

parish. 

Cur.  adv.  vuU. 

Keg.  v.  The  South  Eastern  Bailwat  Company. 
On  appeal  against  a  rate  bearing  date  11th  July,  1848,  for  the 
relief  of  the  poor  of  the  parish  of  Westbere  in  Kent,  in  which  rate 

(1)  62  B.  E.  275  (4  Q.  B.  35).  (3)  74  R.  B.  248,  264  (10  Q.  B.  178, 


(2)  9  R,  B,  476  (8  East,  387). 
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the  South  Eastern  Railway  Company  were  rated  as  owners  and 
occupiers  of  a  part  of  a  branch  of  the  South  Eastern  Eailway 
(which  branch  railway  runs  from  the  said  South  Eastern  Railway, 
near  Ashford,  to  the  city  of  Canterbury  and  the  towns  of  Rams- 
gate  and  Margate  in  the  county  of  Kent),  which  part  of  the  said 
branch,  in  respect  of  *  which  the  said  Company  are  rated  as  afore- 
said, extends  in  length  202J  chains  within  the  parish  of  Westbere, 
and  was  rated  in  the  said  rate  at  1,2602.,  being  at  the  rate  of  5002. 
per  mile,  the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  South  Eastern  Railway  Company  was  established  and 
incorporated  under  that  name  by  stat.  6  &  7  Will.  IV.  c.  Ixxv.  (local 
and  personal,  public),  "  for  making  a  railway  from  the  London  and 
Croydon  Railway  to  Dover,  to  be  called  the  South  Eastern  Railway." 
By  stat.  7  &  8  Vict.  c.  xxv.  (local  and  personal,  public),  **  to  enable 
the  South  Eastern  Railway  Company  to  make  a  railway  from  the 
said  South  Eastern  Railway  near  Ashford  to  the  city  of  Canterbury 
and  the  towns  of  Ramsgate  and  Margate,  and  to  join  the  Canter- 
bury and  Whitstable  Railway,"  the  South  Eastern  Railway 
Company  were  empowered  to  make  such  last  mentioned  railway. 
(Copies  of  these  Acts  were  to  be  deemed  part  of  the  case.)  The 
South  Eastern  Railway  Company  have  obtained  several  other  Acts 
of  Parliament ;  and,  under  the  powers  contained  in  their  Acts,  the 
Company  have  completed  the  present  main  line  of  the  South 
Eastern  Railway,  leading  from  the  London  and  Croydon  Railway 
to  Dover,  and  several  branches  communicating  therewith,  and, 
amongst  other  branches,  a  branch  leading  from  the  said  main  line 
of  the  South  Eastern  Railway  near  Ashford  to  the  city  of  Canter- 
bury and  the  towns  of  Ramsgate  and  Margate,  and  joining  the 
Canterbury  and  Whitstable  Railway. 

The  said  branch  railway  leading  from  the  said  main  line  passes 
for  the  length  of  202^  chains  through  the  parish  of  Westbere. 
There  is  no  station  in  the  parish  *of  Westbere.  The  total  number 
of  miles  open  for  traffic  upon  the  main  line  of  the  South  Eastern 
Railway,  together  with  the  branches  communicating  with  it,  is  161. 
The  Company  are  in  the  exclusive  occupation  of  the  main  line  and 
branches.  They  provide  locomotive  power  and  carriages,  and  carry 
on  the  business  of  conveying  passengers  and  goods  for  hire  upon 
the  said  main  line  and  branches.  Such  conveyance  of  passengers 
and  goods  for  hire  is  the  only  source  of  profit  or  revenue  arising  to 
the  Company  from  the  main  line  and  branches.     The  main  line 
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and  branches  extend  through  a  great  number  of  parishes.    The 
stations  and  buildings  throughout  the  main  line  and  branches  are 
rated  separately  from  the  railway.     Throughout  the  main  line  and 
branches  the  expense  of  repairs  and  maintenance  of  the  railway 
may  be  taken  as  proportional  to  the  length  in  the  parish,  as  com- 
pared with  the  whole  length  of  the  main  line  and  branches.    The 
trafl&c  both  in  passengers  and  goods  is  much  greater  upon  the  main 
line  than  upon  any  or  either  of  the  branches ;  and  the  greater  part 
of  the  traffic  upon  the  main  line  never  passes  over  any  part  of  t)ie 
branch  railway  which  runs  through  Westbere.     The  traffic,  both  in 
passengers  and  goods,  over  any  one  mile  or  portion  of  a  mile  upon 
any  part  of  the  main  line  is  greater  than  the  Uke  traffic  over  an 
equal  length  of  the  line  of  railway  in  any  part  of  the  parish  of 
Westbere ;  and  the  expense  of  conveying  passengers  and  goods, 
and  the  rate  of  charge  by  the  Company  for  such  conveyance,  may 
be  taken  as  the  same  throughout  the  whole  of  the  main  line  and 
branches ;  that  is  to  say,  with  respect  to  passengers,  in  proportion 
to  the  distance  travelled  by  each  passenger;  and,  with  respect  to 
goods,  in  proportion  to  their  *  weight  and  the  distance  they  are 
carried  along  the  line  of  railway,  whether  it  be  the  main  line  or 
any  one  of  the  branches.     The  annual  net  profits  of  the  Company, 
both  from  the  passengers  and  goods  traffic,  over  any  one  mile  or 
portion  of  a  mile  of  the  main  line,  exceed  those  arising  from  the 
like  traffic  over  any  equal  length  of  the  line  of  railway  in  the  parish 
of  Westbere. 

By  the  rate  above  mentioned,  the  Company  were  rated,  in 
respect  of  the  202J  chains  of  the  line  of  the  branch  railway  which 
runs  through  Westbere,  in  the  sum  of  1,260Z.,  being  at  the  rate  of 
500Z.  per  mile.  The  rate  above  mentioned  was  made  and  based 
upon  the  mileage  principle,  that  is  to  say,  by  first  ascertaining  the 
gross  receipts  of  the  Company  from  the  traffic  upon  all  the  lines  of 
railway  in  their  occupation,  as  well  the  main  lines  as  the  branches, 
considered  as  one  entire  concern,  by  deducting  from  such  gross 
receipts  the  usual  expenses  and  allowances  upon  all  such  lines  and 
branches  considered  as  one  entire  concern,  by  treating  the  residue 
or  balance  of  such  gross  receipts,  after  such  deduction  for  expenses 
and  allowances,  as  the  net  or  fair  rateable  value  of  the  whole  of 
the  main  line  and  branches,  and  by  dividing  the  same  among  the 
several  parishes  upon  the  mileage  principle,  allotting  as  the  rate- 
able value  of  so  much  of  the  branch  line  of  railway  as  lies  in  the 
jiarish  of  Westbere  such  a  proportion  of  the  rateable  value  of  the 
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whole  of  the  main  line  and  branches,  so  ascertained  as  aforesaid,  as 
the  length  of  that  portion  of  the  railway  which  lies  in  Westbere  bears 
to  the  length  of  the  whole  of  the  main  line  and  branches  together. 

The  respondents  contended  that,  under  the  circumstances,  the 
above  was  the  proper  mode  of  ascertaining  *the  rateable  value. 
The  appellants  contended  that  the  rate  ought  to  have  been  based 
on  the  principle  of  parochial  earnings ;  that  is  to  say,  that  they 
ought  to  have  been  rated  at  such  a  sum  as  a  tenant  might  be 
expected  to  give  as  annual  rent  for  that  portion  of  the  branch  rail- 
way situate  within  Westbere,  regard  being  had  to  the  net  revenue 
earned  by  the  portion  of  the  branch  railway  situate  within  that 
parish,  such  rent  bemg  ascertained  by  taking  the  gross  annual 
receipts  of  the  Company  arising  from  that  portion  of  the  Ashford, 
Bamsgate  and  Margate  branch  line  of  railway  situate  in  Westbere 
parish  (such  gross  receipts  being  ascertained  by  taking  a  propor- 
tion of  the  fare  paid  by  every  passenger  who  has,  during  the 
course  of  the  year,  been  carried  by  the  Company  over  any  part  of 
the  railway  in  Westbere ;  such  proportion  bearing  the  same  ratio 
to  the  whole  sum  paid  by  such  passenger  for  his  fare  for  the  whole 
distance  travelled  by  him  over  the  Company's  main  line  and 
branches  as  the  distance  travelled  by  him  in  Westbere  bears  to  the 
whole  distance  travelled  by  him  on  the  Company's  main  line  and 
branches) ;  and  also  by  taking  a  proportion  of  the  gross  receipts 
for  goods  traffic  in  Westbere,  calculated  on  a  similar  principle ; 
then  by  taking  from  such  gross  receipts  for  passengers  and  goods 
traffic  in  Westbere  the  deductions  prescribed  and  directed  by  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  according  to  the 
mileage  principle,  applied  to  such  Ashford,  Margate  and  Bamsgate 
line  only;  the  results  showing  the  rent  which  a  tenant  might 
reasonably  be  expected  to  give  for  the  portion  of  the  railway 
situate  within  Westbere;  which  mileage  principle  the  appellants 
contend  gives  the  nearest  approximation  to  the  actual  expenses  and 
♦usual  allowances,  in  respect  of  the  respondent  parish,  which  can 
with  any  certainty  be  arrived  at. 

If  the  Court  should  be  of  opinion  that,  under  the  circumstances, 
the  mileage  principle  contended  for  by  the  respondents  is  the 
proper  one,  then  the  Sessions  find  that  1,260/.  is  the  proper  rate- 
able value  of  that  part  of  the  branch  line  of  railway  which  is 
situate  in  Westbere,  and  the  rate  is  to  stand  confirmed.  But,  if 
the  Court  shall  be  of  opinion  that,  under  the  circumstances,  the 
mileage  principle  contended  for  ought  not  to  have  been  adopted,  or 
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that  the  principle  contended  for  by  the  appellants  is  the  correct 
principle,  then  the  Sessions  find  that  506Z.  is  the  proper  rateable 
value  of  that  part  of  the  branch  line  which  is  situate  in  the 
respondent  parish  ;  and  in  that  case  the  rate  is  to  be  amended  by 
reducing  it  to  that  amount,  and  the  order  of  Sessions  confirming 
the  original  rating  is  to  be  reversed.  The  Court  to  have  the  power  of 
amending,  quashing,  or  otherwise  dealing  with,  the  rate,  as  they 
may  deem  right. 

The  case  was  argued  in  Easter  Term  (i),  1850. 

Horn,  in  support  of  the  order  of  Sessions : 

First :  no  distinction  is  to  be  drawn  between  the  main  line  and 
the  branches.    All  form  one  concern.     They  belong  to  the  same 
Company,  and  are  travelled  by  the  same  carriages.     The  profits 
from  every  part   are  blended  together.     If  one  part   of   a  line 
deviates  from  the  other,  that  does  not  make  them  different  lines. 
Suppose  two  lines  diverge  from  the  South  Eastern  Railway,  one 
going  to  Bamsgate,  the  other  to  Dover ;  which  is  main  line  and 
which  is  branch  ?    Secondly  :  the  rating  must  *be  on  the  mileage 
principle.     No  other   can   apply   to  railways.     The  principle  of 
taking  parochial  earnings  is  quite  inapplicable.     It  has  indeed 
been  applied  to  canals,  as  in  Rex  v.  Kingswinford  (2),  where  it  was 
held  that  a  Canal  Company  are  rateable  in  each  parish  "  in  propor- 
tion to  the  profit  which  they  derive  from  the  use  of  their  land  in 
that  parish ;  "  and  in  Rex  v.  Woking  (8) :  but  it  was  departed  from  in 
Reg.  V.  The  Cambridge  Gas  Light  Company  (4),  where  the  Court  adopted 
something  like  a  mileage  principle,  and  held  that  the  Company 
must  be  rated  according  to  the  quantity  of  their  apparatus  situate 
in  each  parish.     In  the  case  of  a  canal,  indeed,  the  profit  from  the 
land  in  each  parish  may  be  ascertained  with  comparatively  small 
difficulty,  the  vessels  which  pass  not  being  very  numerous,  and  the 
rates  of  toll  being  generally  uniform.     But  on  a  railway  the  pro- 
portion for  each  parish  would  have  to  be  calculated  upon  each 
passenger's  fare :  these,  for  the  time,  are  fixed  sums ;  but  they 
differ  according  to  the  classes  of  passengers,  and  the  description  of 
train ;  the  receipts  also  for  messages  by  electric  telegraph  mast 
be  reckoned:    the  whole  calculation,  though  it  might  be  made, 
would  be  too  expensive  and  laborious  for  parish  officers ;  and  yet 


(1)  May  let  Before  Lord  Gamp- 
bell,  Ch.  J.,  Patteson,  Wightman 
and  Erie,  JJ. 


(2)  31  R.  E.  181  (7  B.  &  C.  236). 

(3)  43  R.  R.  289  (4  Ad.  &  El,  40). 
(•J)  47  E.  R.  490  (8  Ad.  &  El,  73). 


VOL.  Lxxxi.]        1861.     Q.  B.     15  Q.  B.  850—852. 


617 


they  are  not  at  liberty  to  impose  a  rate  at  a  venture,  leaving  the 
rated  party  to  reduce  it,  but  must  make  such  an  assessment  as 
they  can  expect  to  prove:  Rexw.  Topham  (i).  The  mileage  calcula- 
tion is  easy,  since  the  Company  are  obliged  to  keep  and  render  an 
account  of  their  gross  receipts.  The  question  as  to  assessing  rail- 
ways on  this  basis  has  never  been  directly  pronounced  upon  by  the 
Court:  the  opposite  *principle  was  adopted,  but  with  little  dis- 
cussion, in  Reg.  v.  The  London  and  South  Westeiii  Railway  Com- 
pany  (2).  In  Reg.  v.  The  Grand  Junction  Rdilway  Company  (3)  and 
Reg.  V.  The  Great  Western  Railway  Company  (4),  the  mileage 
principle  was  acquiesced  in. 

Rose,  contra  : 

This  is  the  case  of  a  parish  situated  on  a  branch  line,  where  the 
traffic  is  less  than  on  the  main  line.  The  endeavour,  from  the 
time  of  Rex  v.  Kingswinford  (5)  downwards,  has  been  to  ascertain 
the  value  of  the  land  within  the  parish.  Stat.  6  &  7  Will.  IV.  c.  96 
(the  Parochial  Assessment  Act)  has  been  passed  since  the  decision 
of  that  case,  but  introduces  no  new  principle.  The  question  must 
be,  where  the  profits  are  earned,  Rex  v.  Barnes  (6) ;  and  the  assess- 
ment is  bad,  if  it  takes  in  profits  accruing  out  of  the  parish.  Rex  v. 
Kingswinford  {5)  must  gpvern  the  present  case.  Bayley,  J.  said 
there  that,  "  If  the  profit  arising  from  a  given  quantity  of  land 
vary  in  different  parishes,  the  rate  must  vary  in  the  same  propor- 
tion : "  the  mileage  principle  cannot  be  adopted  in  such  a  case ; 
and  this  is  confirmed  by  Rex  v.  Wokiiig  (7).  In  the  present 
instance,  then,  the  only  inquiry  must  be,  what  a  tenant  would  give 
for  the  occupation  of  that  part  of  the  Company's  land  which  lies 
in  Westbere.  Reg.  v.  The  Cambridge  Gas  Light  Company  (a)  was  a 
case  not  so  analogous  to  that  of  a  navigation  as  the  case  of  a 
railway  is.  There  the  earnings  accrued  from  one  entire  system  of 
works,  and  it  might  be  said  that  at  each  ^moment  the  supply  of 
gas  was  contributed  by  all  the  mains  and  pipes  together,  as  by  one 
machine.  At  any  rate  there  appears  to  have  been  no  mode  but  the 
one  there  adopted,  in  which  an  apportionment  could  have  been 
made.     And  in  that  case  Rex  v.  Kingswinford  (5)  was  recognised. 
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In  the  cases  of  The  Grand  Junction  (i)  and  Great  Western  (2)  RaU- 
icay  Companies,  cited  on  the  other  side,  the  mileage  principle  was 
merely  consented  to  for  the  purposes  of  the  particular  case ;  and, 
in  Reg,  v.  The  Ijondon  and  South  Western  RaiUvay  Company  (3), 
the  law,  as  laid  down  by  the  Court,  is  with  the  present  appellants. 
Reg.  V.  Mile  End  Old  Town  (4)  and  Reg.  v.  The  Hammersmith 
Bridge  Company  (6)  are  also  in  favour  of  the  estimate  by  parochial 
earnings. 


(Erle,  J. :  Do  you  argue  that  the  expenses  are  to  be  apportioned 
as  they  are  really  incurred  in  each  parish  ?  As,  for  instance,  if 
there  is  in  a  particular  parish  a  deep  cutting  where  the  earth  falls 
in  every  winter.  Or,  if  the  branch  railway  is  a  dead  loss,  is  it 
to  be  assessed  for  an  aliquot  portion  of  the  profits  of  the  whole 
line  ?  But  you  will  say  it  is  enough  if  you  can  destroy  the  mileage 
principle,  without  setting  up  any  other.) 


It  is.  The  appellants  are  not  bound  to  show  how  the  rate  ought 
to  be  made.  If  there  are  difficulties,  the  Legislature  must  provide 
for  them.  But  the  difficulties,  as  to  detail,  are  not  so  great  as  the 
respondents  suggest.  The  Companies  do  keep  accounts  of  the 
[  *363  ]  journeys  of  each  passenger.  Parish  officers  ^assess  upon  such  an 
estimate  as  they  are  able  to  frame,  without  regard  to  the  rule  laid 
down  in  Rex  v.  Topham  (6) ;  and  the  Sessions  call  upon  appellants 
to  begin,  and  show  how  they  are  over  assessed. 

Cur,  adv.  vult, 

Reg.  V,  The  Midland  Eailway  Company. 

On  appeal  by  the  Midland  Railway  Company  against  a  rate  for 
the  relief  of  the  poor  of  the  parish  of  Basford  in  the  county  of 
Nottingham,  the  Sessions  confirmed  the  rate,  subject  to  a  case 
which  stated  shortly  that  the  railway  runs  through  several  parishes 
and  many  counties,  and  is  in  length  458  miles ;  of  which  If  ths  of 
a  mile  lie  in  the  respondent  parish.  The  whole  railway  is  main- 
tained and  worked  in  the  usual  manner  by  the  Company,  under 
their  special  Acts.  At  the  trial  of  the  appeal,  the  point  in  dispute 
between  the  parties  was  as  to  the  principle  upon  w  hich  the  rateable 


(1)  Beg.  V.  The  Grand  Junction 
Railway  Company,  62  E.  R  275  (4 
a  B.  18). 

(2)  Reg.  v.  The  Great  Western  Rail- 
way  Company,  66  R.  K.  340  (6  Q.  B. 


179). 

(3)  55  R.  R.  351  (1  Q.  B.  558). 

(4)  74  R.  K.  268  (10  Q.  B.  208). 

(5)  Post,  p.  629. 
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value  of  the  occupation  by  the  Company  of  the  If  ths  of  a  mile  of         Req. 
railway  lying  within  the  parish  of  Basford  ought  to  be  ascertained,      midland 
The  principle  contended  for  by  the  respondents  was,  that  the  rate-    .  company 
able  value  ought  to  be  estimated  on  what  is  called  the  mileage 
principle ;  that  is,  by  calculating  the  total  rateable  value  of  the 
occupation  by  the  Company  of  the  whole  line  of  the  Midland  Rail- 
way, including  the  If  ths  of  a  mile  in  question,  and  then  dividing 
that  amount  by  the  number  of  miles  of  the  whole  Hne,  so  as  to 
obtain  an  average  of  the  rateable  value  of  the  occupation  of  each 
mile ;  and  that  consequently  the  rateable  value  of  the  1  Jths  of  a 
mile  of  railway  occupied  by  the  Company  in  *Basford  would  bear       [  *354  ] 
the  same  proportion  to  the  total  rateable  value  of  the  whole  Midland 
Railway  as  If  th  bears  to  453. 

The  principle  contended  for  by  the  appellants  was,  that  the 
rateable  value  of  the  Ifths  of  a  mile  of  railway  occupied  by  the 
Company  in  Basford  ought  to  be  estimated  with  reference  solely 
to  the  net  profits  earned  by  the  railway  within  that  parish,  and 
without  any  reference  to  the  amount  of  net  profits  earned  else- 
where, or  to  the  rateable  value  of  any  portion  of  the  railway  lying 
in  any  other  parish. 

The  rate  had  been  made  upon  the  principle  contended  for  by  the 
respondents. 

The  Court  of  Quarter  Sessions,  by  their  order,  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  the  principle  contended 
for  by  the  respondents  was  correct,  the  order  of  Sessions  was  to  be 
confirmed.  If  the  Court  should  be  of  opinion  that  the  principle 
contended  for  by  the  respondents  was  incorrect,  then  the  order  of 
Sessions  and  the  rate  were  to  be  quashed. 

The  case  was  argued  in  Trinity  Term  (i),  1850. 

R.  Hall  and  S.  C.  Denison,  in  support  of  the  order  of  Sessions : 

The  sole  question  is,  whether  the  mileage  principle  is  tenable. 
It  is  not  disputed  that  the  object  in  all  questions  of  rating  is  to  get 
at  the  net  value  of  the  occupation  as  defined  in  stat.  6  &  7  Will.  lY. 
c.  96 :  and,  where  the  property  to  be  rated  lies  entirely  within  the 
parish,  or  that  portion  which  lies  in  the  parish  is  in  its  nature 
severable  from  the  rest,  that  may  readily  be  done  by  *estimating  [  •ass  ] 
the  rent  at  which  it  might  let.    But  in  such  a  case  as  this,  where 

(1)  May  29th.  Before  Lord  Campbell,  Ch.  J.,  Patteson,  Coleridge  and 
Erie,  JJ. 
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Rxo.  the  property  to  be  rated  is  a  fragment  of  one  entire  thing  which 
Midland  does  not  lie  entirely  within  the  parish,  and  that  fragment  is  in  its 
CoMPANT  ^^*^^®  valueless  unless  occupied  in  conjunction  with  a  portion  of 
the  concern  which  lies  out  of  the  parish,  this  simple  test  cannot  be 
applied.  If  we  could  suppose  this  l|ths  of  a  mile  of  railway  offered 
in  lease  as  a  separate  property,  it  is  obvious  that  no  one  but  the 
occupiers  of  the  line  at  each  end  could  afford  to  give  any  thing  for 
it :  and  the  Midland  Bailway  Company  would  probably  pay  almost 
any  rent  rather  than  be  deprived  of  the  link  joining  the  two  portions 
of  their  line.  Actual  letting,  therefore,  being  out  of  the  question, 
on  what  principle  is  the  net  value  to  be  calculated  ?  It  cannot  be 
ascertained  with  accuracy :  all  principles  can  be  bat  approxima- 
tions ;  and  the  principle  to  be  adopted  is  the  one  which  approxi- 
mates most  nearly  to  the  truth.  Considering  the  nature  of  rail- 
way property,  the  mileage  principle  is  the  closest  approximation 
possible. 

(Lord  Campbell,  Ch.  J. :  If  the  receipts  and  expenses  attendant 
on  each  mile  were  the  same,  it  would  be  not  an  approximation,  bat 
absolutely  right.) 

It  would ;  but  that  rarely  or  never  is  the  case.  It  is  not  practically 
possible  for  the  overseers  or  the  justices  to  ascertain  or  apportion 
the  receipts  and  expenses  as  really  due  to  each  mile.  The  nature 
of  the  occupation  of  a  railway  must  be  considered.  A  line  of  rail- 
way is  occupied  by  a  Company  who  carry  on  the  traffic  themselves: 
none  but  the  occupiers  of  the  railway  can,  in  practice,  work  the 
trains :  and  the  rateable  value  is  the  value  of  the  occupation  to 
such  a  Company  carrying  on  such  a  trade  :  Reg.  v.  The  London  and 
[•366  J  South  Western  Railway  *  Company  (i),  Reg.  v.  The  Grand  Junction 
Railway  Company  (2),  Reg.  v.  The  Great  Western  Railway  Company  {^h 
The  occupations  of  a  canal,  a  gaswork,  and  a  waterwork  are  of  a 
different  kind.  In  a  canal  the  traffic  may  be,  and  often  is,  worked 
by  other  persons  than  the  occupiers,  so  that  the  net  profit  to  the 
occupier  of  a  portion  of  the  canal  can  readily  be  ascertained  when 
the  gross  traffic  over  that  portion  is  known  ;  and  in  a  gas  or  water- 
work  an  increase  in  the  local  receipts  is  not  attended  with  any 
increase  in  the  expenses.  The  analogy  between  the  cases  is 
imperfect,  and,  like  all  imperfect  analogies,  only  misleads.  In 
working  a  railway  the  expenses  are  incurred  in  such  a  way  that 

(1)  55  R.  R.  351  (1  Q.  B.  608).  (3)  66  R.  R  340  (6  Q.  B.  179). 

(2)  62  R.  R.  275  (4  Q.  B.  18). 
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they  cannot  be  logically  apportioned.     The  Company  cannot  send        Beo. 
a  single  passenger  along  the  portion  of  the  line  in  Basford  unless     midland 
they  keep  up  their  whole  establishment  so  as  to  work  the  rest  of     Ja^tlway 

:        .  ^  COMPANT. 

their  line ;  and  they  cannot  earn  any  thing  through  trafl&c,  unless 
they  occupy  and  keep  in  order  the  link  in  Basford  parish.  It  is 
conceivable  that  the  cost  of  keeping  up  a  particular  portion  of  the 
line  may  greatly  exceed  the  gross  receipts  earned  on  that  portion, 
and  yet  leave  its  occupation  of  great  value  to  the  Company  occupy- 
ing the  line  at  each  end.  The  receipts  and  expenses  are  blended 
together  in  one  whole.  The  object  of  the  Legislature  is  that  all 
rateable  property  should  be  rated  equally.  This  is  attained  by  the 
mileage  principle.  There  is  a  minor  object,  namely,  that  the 
amount  of  rate  levied  should  be  divided  amongst  the  parishes  in 
proportion  to  the  value  of  the  property  in  each.  That  latter  object 
cannot  in  the  case  of  a  railway  be  carried  out  by  any  *principle ;  [  'Ss?  ] 
and  from  necessity  the  practice  which  attains  the  more  important 
object  must  be  acquiesced  in. 

M.  D.  HiU  and  Willmore,  for  the  appellants  : 

It  is  of  little  consequence  to  the  Company  whether  the  mileage 
principle  or  another  be  adopted,  provided  one  principle  be  uniformly 
applied  all  along  the  line.  At  present  the  parishes  rate  them  on 
the  mileage  principle  when  the  local  receipts  are  below  the  average 
of  the  line,  and  on  the  principle  of  local  earnings  when  the  local 
receipts  are  above  the  average.  In  the  present  case  the  mileage 
principle  has  been  adopted ;  and  that,  it  is  conceded,  is  unequal. 
The  question  is  not  what  is  the  best  principle,  but  whether  that  is 
the  right  one. 

(CoLBBiDOB,  J. :  Must  we  not  see  that  some  principle  is  better, 
before  we  can  pronounce  this  wrong  ? 

Lord  Campbell,  Ch.  J. :  Perfect  equality  in  apportioning  the 
rate  cannot  be  obtained  under  any  principle;  but  perfect  justice 
and  law  may  be,  and  is,  attained  by  laying  down  the  principle  that 
comes  as  near  as  is  practicable  to  perfect  equality.) 

The  mileage  principle  assumes  that  all  the  lines  occupied  by  the 
same  Company  are  essentially  part  of  one  indivisible  concern.  The 
railways  were  never  combined  with  any  such  object  in  view.  If 
the  Midland  Railway  Company  were  to  be  amalgamated  with 
its  neighbour,  the  London  and  North  Western  Company,  the 
mileage  of  the  united  Company  would  be  very  different  from  what 
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it  is  now ;  yet  how  could  the  fact,  that  the  two  corporations  were 
made  one,  at  once  raise  the  rateable  value  of  the  property  in 
Basford,  and  lower  the  rateable  value  of  the  property  of  the 
London  and  North  Western  Company  in  London,  or  in  Liverpool  ? 
It  is  a  fundamental  *vice  in  the  mileage  principle,  that  it  makes 
the  rateable  value  mainly  depend  on  the  unity  of  occupatioii,  a 
circumstance  which  is  purely  accidental,  and  ought  not  to  be  taken 
into  account  at  all.  The  true  principle  is  this  ;  the  receipts  reall? 
earned  in  consequence  of  the  occupation  of  that  portion  of  the  line 
locally  situate  in  the  parish,  and  the  expenses  properly  attributable 
to  those  receipts,  must  be  ascertained  as  accurately  as  possible. 
The  Company  may  be  driven  to  produce  their  books  and  furnish 
the  necessary  data :  and,  though  it  may  be  difficult  to  apportion  them 
fairly,  it  is  not  impossible.  At  all  events  a  much  nearer  approxi- 
mation to  the  true  value  may  thus  be  obtained  than  is  given  by  the 

mileage  principle  (i). 

Cur.  adv,  vuU. 

In  Hilary  vacation  (February  22nd),  1851,  the  judgment  of  the 
Court  in  the  three  cases  was  delivered  by 

Coleridge,  J. : 

These  cases  have  stood  over  for  consideration  for  some  time. 
The  first  was  argued  before  all  the  present  members  of  the  Court, 
except  my  Lord  Campbell  ;  and,  as  it  raises  the  only  question  which 
is  for  decision  on  the  other  two,  it  will  be  convenient  to  dispose  of 
it  first.  Our  judgment  on  that  point  in  this  case  will  dispose  of  the 
other  two  cases. 

The  first  question  is  as  to  the  principle  on  which  the  rate  was  to 
be  imposed:  whether  upon  what  has  been  called  the  mileage 
principle,  that  is  by  treating  the  whole  line  of  railway,  trunk  and 
branches,  as  one  entire  subject-matter,  and  the  whole  rateable 
value,  *however  constituted,  as  entire,  and  then,  for  the  purpose  of 
rating,  dividing  it  among  the  mixed  parishes  simply  according  to 
the  distance  which  the  line  passes  through  each ;  or  upon  the 
ordinary  principle  of  ascertaining  the  actual  rateable  value  of  the 
land  occupied  by  the  Company  in  each  parish  by  the  rules  which 
are  applicable  to  any  other  land  occupied  by  other  bodies  or  persons 
for  other  purposes. 

( 1)  The  argument  in  Beg.  v.  Midland  reporter  in  this  court,  a  Justice  of  tt® 
Raihoay  Company  is  reported  by  C.  Queen's  Bench,  1859,  and  a  Lord  of 
Blackburn,  Esq.  [afterwards  a  re^ar      Appeal,  1876—1887]. 


VOL.  Lxxxi.]        1851.     Q.  B.     16  Q.  B.  859—860. 


623 


The  judicial  decision  of  this  question  has  hitherto  been  avoided 
by  agreement  and  mutual  concession ;  and  we  have  deh\yed  to 
pronounce  our  judgment  on  it,  not  so  much  from  the  diflSculty  of 
determining  the  rule  of  law,  as  from  that  which  arises  on  its 
practical  application.  This  presses  particularly  against  what  is 
called  the  parochial  principle.  How  are  you,  by  any  means  now 
in  the  power  of  parish  authorities,  to  ascertain  the  particulars  of 
profit  and  the  outgoings,  from  a  comparison  between  which  the 
rateable  value  of  the  land  occupied  is  to  be  deduced,  both  profit  and 
outgoings  being  affected  by  circumstances  spread  through  the  whole 
line  ?  On  the  other  hand,  against  the  mileage  principle  is  to  be 
urged  that,  although,  as  regards  the  Railway  Company,  an  entire 
body  with  an  entire  interest,  it  is  matter  of  indiflference  how  you 
divide  a  rate,  assumed  to  be  entire,  for  the  whole  line,  yet,  as  the 
parishes  are  bodies  with  separate  interests,  there  is  a  manifest 
injustice  in  attributing  to  the  same  space  of  land  the  same  propor- 
tionable share  of  the  whole  rate  everywhere  (the  land  in  the  several 
parishes  notoriously  earning  the  profits,  and  occasioning  the 
outgoings,  in  very  different  proportions) ;  because  you  cannot  do 
this  without  depriving  some  parishes  of  what  they  should  receive, 
in  order  to  give  to  others  what  they  should  *not.  If,  however,  the 
legal  principle  be  clearly  ascertained,  it  is  clear  that  the  difiiculties 
in  applying  it,  or  even  the  practical  imperfection  which  circum- 
stances may  occasion  in  applying  it,  are  not  to  influence  our 
decision.  It  is  unnecessary  to  consider  what  the  force  of  the 
argument  would  be,  if  it  could  be  shown  that  there  was  an  absolute 
impossibility  of  applying  it;  for  nothing  like  that  exists  in  the 
present  case. 

Now  upon  the  legal  principle  we  have  no  doubt.  The  poor  rate, 
and  the  principles  of  the  assessment,  are  entirely  statutory ;  stat. 
6  &  7  Will.  IV.  c.  96,  made  expressly  with  a  view  "to  establish  one 
uniform  mode  of  rating  for  the  relief  of  the  poor,"  prescribes  the 
rule  :  the  rate  must  "  be  made  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereunto,*'  such  value  to 
be  arrived  at  in  the  manner  stated  in  the  1st  section.  The  subject 
is  parochial;  the  inquiry  is  to  be  conducted  by  parochial  authorities 
with  limited  powers:  if  any  matters  specified  in  the  section  are 
locally  situated  without  the  parish, — that  is,  if  any  such  affect  the 
amount  of  "the  net  annual  value*'  or  "rent  at  which  the  same 
might  reasonably  be  expected  to  let," — they  will  of  necessity  fall 
within  the  range  of  the  inquiry.     But  beyond  this  the  principle 
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does  not  go.  This  principle,  so  limited  and  understood,  was  not 
first  created  by  the  statute  just  mentioned  :  the  Court  had  decided, 
so  early  as  1827,  in  the  case  of  Rex  v.  Kingsivinford  (i) ,  that  it  was 
to  be  found  in  the  original  statute  of  Elizabeth  (2) :  and  since  that 
decision  it  has  been  uniformly  applied  to  cases  where  the  same 
party,  whether  Company  or  individual,  occupies  in  different  parishes 
land  forming  one  entire  property,  such  *as  a  canal,  though  the 
profits  may  be  earned  in  different  proportions  and  with  a  different 
rate  of  outgoings  in  each.  The  value  which  the  land  occupied  in 
each  parish  produces,  after  the  due  allowances,  is  that  upon  which 
the  occupier  is  to  be  rated  in  each.  It  is  unnecessary  to  cite  more 
authorities  in  support  of  a  proposition  now  become  settled ;  the 
decisions  will  be  found  to  flow  in  a  remarkably  uniform  current 
since  the  case  last  cited.  Whether  the  circumstances  of  railways, 
which  were  in  1886  a  comparatively  infant  interest,  escaped  the 
notice  of  the  Legislature,  or  were  advisedly  thought  not  to  need 
any  special  provision,  certain  it  is  that  none  was  made :  and,  as  in 
its  broad  principles  the  occupation  of  a  Bailway  Company  does  not 
differ  from  that  of  a  Canal  Company,  a  court  of  law  has  no  choice 
but  to  apply  to  it  the  same  general  law  under  which  in  its  terms  it 
certainly  falls. 

It  is  to  be  remembered  that  the  amount  of  the  assessment  on  a 
particular  occupier  is  a  question  between  that  occupier  and  the  rest 
of  the  contributors  to  the  whole  rate :  and  that  the  consideration  of 
that  occupier's  relation  to  the  contributors  to  another  rate  in 
another  parish  is  irrelevant  to  this  question ;  he  may  be  rated  in 
that  other  parish  too  high  or  too  low ;  but  this  is  a  matter  which 
does  not  interest  the  contributors  to  the  first-named  rate ;  nor  have 
they  influence  in  the  settlement  of  it.  And  this  suggests  the  answer 
to  a  difficulty  raised  on  the  argument  in  this  case.  ''If  you  give 
Croydon  the  full  benefit  of  all  the  earnings  made  by  the  railway  in 
the  parish,  what  is  to  be  done  in  the  case  of  a  parish  on  some 
branch  line  in  which  the  Company  may  work  to  a  loss?"  The 
answer  is,  that  that  case  must  be  decided,  when  it  arises,  between 
the  Company  and  that  parish,  on  the  same  principle  precisely  as 
the  *present,  without  reference  to  Croydon.  This  is  quite  distinct, 
however,  from  the  consideration  of  any  expenses,  wherever  arising, 
which  the  occupier  can  show  to  be  necessary  for  keeping  the  here- 
ditament, which  is  the  subject  of  the  assessment,  at  the  valae 
which  is  made  the  measure  of  it.  The  language  of  the  statute  is 
(1)  31  R.  E.  181  (7  B.  &  C.  236).  (2)  Stat.  43  Eliz  c.  2. 
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quite  general  on  this  point,  and  lets  in  all  considerations  which  are 
necessary  for  the  just  protection  of  the  Company  in  each  parish. 
Whatever  difficulty  there  may  be  in  applying  this  principle,  it  has 
been  in  fact  overcome  in  the  present  case.  Here,  under  circum- 
stances more  than  commonly  complicated,  the  Sessions  have  pre- 
sented us  with  calculations  to  meet  the  parochial  as  well  as  the 
mileage  principle :  they  are  exclusively  the  judges  of  the  fact :  and 
we  must  assume  that  they  have  been  able  to  arrive  at  a  just  con- 
clusion. Nor,  indeed,  does  it  appear  to  us  under  any  circumstances 
to  be  insuperably  difficult  to  impose  the  rate  fairly,  if  only  the 
interested  parties  will  deal  candidly  with  each  other.  We  cannot 
assume  that  they  will  deal  otherwise  :  but,  if  the  Company  should 
improperly  refuse  to  the  overseers  of  any  parish  information  which 
it  is  in  their  power  to  afford  and  is  proper  to  be  afforded  for  the 
purpose  of  fixing  the  assessment  on  them  justly,  they  must,  if 
properly  dealt  with,  be  the  sufferers.  The  257th  section  (i)  gives 
the  overseers  a  right,  under  a  very  stringent  penalty,  to  the 
inspection  of  certain  accounts,  which  the  Company  are,  by  the 
same  section,  compelled  to  keep  under  another  serious  penalty. 
These  accounts  would  suffice  for  a  rude  assessment,  deficient  indeed 
in  making  due  allowance  for  outgoings ;  but  that  deficiency  would 
press  on  the  Company  itself.  By  the  *192nd  section  (2),  however, 
they  are  required  to  keep  and  make  up  half  yearly  a  "  particular 
account"  "of  the  money  received  by  or  for  the  use  of  the  said 
Company,"  "  of  the  charges  and  expenses  attending  the  making, 
maintaining,  and  carrying  on  the  said  undertaking,  and  of  all  other 
the  receipts  and  expenditure  of  the  said  Company"  up  to  the  period 
of  making  the  account.  The  materials  for  making  up  this  account 
must  be  in  the  possession  of  the  Company :  and,  although  they  are 
not  required  to  produce  either  to  the  overseers,  it  is  manifestly 
their  interest  to  do  so;  because  out  of  them  is  to  arise  the 
evidence  on  which  the  claim  for  deductions  must  be  supported  ; 
and,  if  they  will  not  afford  the  information  necessary  for  these  being 
duly  made,  they  must  expect  that  any  court  of  justice  will  presume 
against  them  :  it  is  but  fair  to  intend  that  the  evidence  which  they 
withhold  would  not,  if  produced,  have  warranted  greater  deductions 
than  those  already  made.  There  is,  moreover,  the  further  sub- 
stantial consideration,  that,  in  all  litigation,  even  if  successful,  they 
must,  as  considerable  ratepayers,  at  all  events  contribute  very 
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largely  to  their  opponents'   expenses.      These   circumstances,  it 
cannot  be  doubted,  will  have  their  practical  weight. 

On  these  broad  principles,  therefore,  that  the  statute  provides 
but  one  rule,  and  intends  to  secure  uniformity,  that  we  have  no 
power  to  substitute  another,  that  the  decisions  hitherto  are  con- 
sistent, and  that  there  is  no  insuperable  difficulty  in  the  practical 
working  of  the  rule,  we  are  of  opinion  that  the  respondents  are 
right  in  their  principle  of  assessment,  and  that  upon  this  point  oar 
judgment  must  be  for  them. 

We  may  observe  that  by  the  Railway  Glauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20,  s.  107,  Railway  ♦Companies  within  its 
operation  are  bound  to  make  up  annually  an  account  showing  the 
total  receipts  and  expenditure  under  the  several  distinct  heads,  and 
to  transmit  a  copy  to  the  overseers  of  every  parish  through  which 
their  lines  pass. 

The  second  question  submitted  to  us  is  on  the  right  to  a  deduction 
from  the  rateable  value,  in  order  to  countervail  the  depreciation 
which  takes  place  in  the  value  of  the  permanent  way,  and  to  main- 
tain it  in  a  state  to  command  the  supposed  rent  which  is  the 
measure  of  the  assessment.  As  a  general  principle,  we  do  not 
understand  the  respondents  to  deny  that  a  deduction  for  the  par- 
pose  here  stated,  and  as  stated,  is  proper  to  be  made.  The  objecfcion 
which  they  raise  to  the  particular  claim  of  the  Company  is  founded 
on  two  circumstances:  first,  that  the  proper  provision  is  already 
made  under  a  head  called  working  expenses  ;  in  which  we  do  not 
agree ;  secondly,  that,  if  more  may  be  at  any  time  necessary,  the 
necessity  has  not  yet  arisen,  because  the  Company  has  not  jet 
incurred  the  expense,  nor  laid  by  from  their  receipts  any  sum  to 
meet  it  when  it  shall  arise.  This  question,  under  nearly  the  same 
circumstances,  came  before  the  Court  in  the  case  of  Reg.  v.  The 
Great  Western  Railway  Company  (i),  and  was  decided  against  the 
Company.  But  we  are  desired  to  review  that  decision.  We  there 
said  that  we  thought  such  an  expense,  as  distinct  from  mere  annual 
repair,  fell  under  the  same  principle,  and  was  an  unobjectionable 
head  of  deduction  when  it  should  either  be  actually  incurred  or 
provided  for ;  but  we  thought  that,  as  no  allowance  would  be  made 
for  annual  repairs  in  any  year  in  which  no  repairs  took  place,  so 
none  should  be  made  for  this  ^annual  depreciation  in  value  unless 
at  least  there  were  funds  set  aside  to  meet  it  when  it  should  he 
thought  expedient  to  do  the  work  of  renewal.    In  that  case,  too, 

(1)  66  E.  E.  340,  363  (6  Q.  B.  179,  203). 
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there  was  a  further  circumstance,  which  had  some  influence  on 
our  judgment,  and  which  is  not  found  here :  that,  whatever  expense 
had  been  in  fact  incurred,  the  Company  had  chosen,  rightly  or 
wrongly,  at  all  events  conclusively  on  themselves,  to  make  a  charge 
on  their  capital  and  not  on  their  receipts ;  converting  it  therefore 
into  landlord's  improvements  rather  than  tenant's  repairs.  The 
diflSculty  which  we  now  feel  arises  from  the  same  fact,  that  no 
charge  has,  in  fact,  either  by  way  of  outlay  or  setting  apart,  been 
made  on  the  Company's  receipts.  If  the  depreciation  be,  as 
probably  it  is,  both  certain  and  capable  of  an  annual  average, 
though  not  proper  to  be  in  fact  repaired  annually,  we  think  it 
should  be  met  by  laying  by  a  certain  sum  annually ;  and  that,  if  the 
Company,  in  order  to  swell  their  dividend  or  for  any  other  motive, 
neglect  to  do  so,  they  act  unlawfully  in  one  of  two  ways :  either 
they  make  a  dividend  which  in  substance  impairs  their  capital, 
because  they  throw  a  burthen  on  the  latter  which  ought  to  be 
deducted  from  the  former  (and  this  is  in  violation  of  the  198rd  sec- 
tion of  their  Act  (i)),  or  they  cast  the  whole  burthen  of  a  heavy 
restoration  of  the  permanent  way  on  the  dividend  of  some  future 
year,  to  the  manifest  injury  of  the  then  proprietors,  and  for  the 
unfair  benefit  of  the  present  body.  In  such  case,  too,  there  may 
possibly  arise  some  difficulty  in  resisting  the  claim  to  be  allowed 
the  whole  deduction  from  the  rate  of  the  year  in  which  the  expense 
shall  be  actually  incurred,  although  it  would  be  manifestly  unjust 
to  allow  it  twice  over,  first  in  detail  ani^ually,  and  then  in  *the 
lump.  This  difficulty  was  met  in  the  argument  by  instancing  the 
ordinary  case  of  house  property,  as  to  which  a  larger  difference  is 
made  between  ''gross  estimated  rental"  and  ''rateable  value" 
than  in  the  case  of  land,  on  account  of  this  very  annual  deprecia- 
tion of  the  thing  itself,  and  the  necessary  prospective  restoration ; 
and  yet,  it  was  said,  you  never  inquired  whether  the  owner  did 
in  fact  lay  by  a  portion  of  his  annual  rent  to  meet  that  distant 
expense. 

We  have  considered  this  question  with  much  attention.  And, 
upon  the  whole,  we  think  that  the  Company  are  entitled  to  a 
deduction  on  this  head.  We  cannot  make  a  substantial  distinction 
between  this  and  house  property,  or  any  other  of  a  perishable 
nature,  which  must  require  renewal :  and,  although  we  think  that 
the  Company  ought  to  set  apart  the  sum  which  they  claim  to 
deduct,  we  cannot  compel  them  to  do  so  in  this  indirect  way.  And 
(1)  7  Will.  IV.  &  1  Vict.  c.  cxix.    Ante,  pp.  591,  592,  note  (1). 
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we  think  that,  whenever  the  time  shall  come  for  actually  making 
the  restoration,  they  will  be  estopped  from  claiming  more  than  that 
annual  deduction  which  they  now  insist  on,  exactly  as  a  landlord 
could  not  claim  to  deduct  the  expense  of  restoration  made  by 
him  of  a  house.  The  rate,  therefore,  will  be  amended  by 
reduction  according  to  the  calculation  made  by  the  Sessions  in 
this  respect. 

The  third  question  arises  on  what  is  called  the  exchange  toll. 
The  substance  of  the  transaction  between  the  appellants  and  the 
South  Eastern  Bailway  Company,  out  of  which  this  arises,  appears 
to  be  this :  that  the  traffic  of  the  latter  is  to  pass  free  over  a  certain 
portion  of  the  line  of  the  former,  in  consideration  of  the  traffic  of 
the  former  passing  free  over  a  certain  portion  of  the  line  of  the 
latter.  A  certain  distance,  between  two  and  three  miles,  of  the 
appellants'  line,  *within  the  parish  of  Croydon,  is  affected  by  this 
arrangement.  We  think  that  the  Sessions  rightly  decided  this  to 
be  rent  in  kind,  earned  by  this  land.  It  seems  to  us  exactly  the 
same  in  substance  as  if  so  many  tickets  were  daily  issued  without 
money  paid  for  them  to  the  South  Eastern  Bailway  Company,  in 
return  for  so  many  received  from  them.  The  tickets  mutually 
transferred  would,  on  either  side,  represent  so  much  money  earned. 
But  then  we  think  these  earnings  must  be  subject  to  exactly  the 
same  deductions  as  if  they  were  received  in  money.  The  rate, 
therefore,  will,  in  this  respect,  be  amended  according  to  the 
principle  now  laid  down. 

The  only  remaining  point  in  this  case  turns  upon  the  narrow 
question,  from  what  date  the  overseers  ought  to  make  their  calcn- 
lations  as  to  the  assessment  on  the  Company.  The  date  of  the  rate 
is  the  20th  November,  1847  ;  and,  as  regards  the  Company,  it  is 
based  on  a  half-yearly  statement  published  by  them  on  the  10th 
August,  but  made  up  only  to  the  80th  June  preceding.  In  the 
interval  between  the  80th  June  and  20tb  November,  the  value  of 
the  working  plant  of  the  Company  had  been,  as  the  Sessions  have 
found,  not  improperly,  increased  from  260,000i.  to  850,000J.  The 
deduction  on  this  outgoing  the  Company  claim  to  be  entitled  to: 
and  we  think  they  are  entitled  to  it.  If  this  allowance  had  been 
attended  with  the  consequence  of  quashing  the  rate,  we  should  have 
been  of  a  different  opinion  :  but,  as  the  rate  may  be  amended,  the 
Sessions  ought  to  avail  themselves  of  every  light  that  can  be 
afforded  them  down  to  the  latest  period  antecedent  to  the  actnal 
making  of  the  rate,  in  order  to  bring  it  to  the  greatest  possible 
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accuracy.  The  overseers,  in  making  a  prospective  rate,  are  to  make 
it  on  *the  supposed  prospective  value  ascertained  by  them,  as  well 
as  they  can,  from  the  latest  evidence  in  their  power  as  to  antecedent 
value.  It  cannot  be  required  of  them  that  the  assumed  value  and 
the  actual  value  should  correspond  with  perfectly  minute  accuracy ; 
and  they  were  quite  justified  in  making  their  rate  on  the  latest 
published  account,  if  that  was  the  latest  information  they  had  or 
could  be  reasonably  expected  to  procure  :  and  we  should  not  think 
a  rate  ought  to  be  quashed  where  this  had  been  done.  But,  if  the 
Company  had  communicated  to  them  this  new  fact  before  the  rate 
made,  no  doubt  they  ought  to  have  taken  it  into  account,  if  they 
believed  it ;  and,  if  they  did  not,  and  on  appeal  the  Company  had 
satisfied  the  Sessions  of  the  fact,  the  appeal  ought  to  have  succeeded. 
So,  now  and  equally,  we  think,  if  the  Sessions  are  put  in  possession 
of  a  fact  which  existed  before  the  rate  made,  as  it  is  not  the  absolute 
duty  of  the  Company  to  volunteer  information,  if  the  fact  will  have 
the  effect  of  reducing  the  assessment  and  approximating  it  more 
nearly  to  actual  accuracy,  they  should  amend  the  rate  accordingly. 
We  have  now  disposed  of  all  the  questions  of  principle  raised  in 
this  case.  The  sums  and  quantities  the  parties  will  have  no 
difficulty  in  settling  according  to  the  statements  in  the  case. 
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In  Reg,  v.  The  London,  Brighton,  and  South  Coast  Railway 
Company,  the  rate  was  amended. 

In  Reg.  V.  Tlie  South  Eastern  Railway  Company,  and  in  Reg. 
V.  The  Midland  Railway  Company,  the  order  of  Sessions  and  rate 
were  quashed  (i). 


KEG.  V.  The  HAMMERSMITH  BRIDGE  COMPANY  (^). 

(15  a  B.  369—378 ;  S.  C.  18  L.  J.  M.  C.  85 ;  3  New  Sess.  Gas.  424  ;  13  Jur.  190.) 

A  Company  were  authorised  to  build  a  bridge  across  a  river,  which 
separated  the  parishes  H.  and  B.,  and  to  take  tolls  for  passing  the  bridge, 
which,  by  the  Act,  was  to  be  considered  as  situate  half  in  H.  and  half  in  B. 
They  were  also  empowered  to  make  roads  and  approaches  to  the  bridge,  on 
each  side  of  the  river,  and  to  take  toll  for  the  roads,  separately,  or  jointly 
with  the  tolls  for  the  biidge.  They  did  make  the  roads ;  and  these  roads 
formed  the  only  approaches  to  the  bridge,  and  were  of  unequal  length  in 
the  two  parishea  The  Company  erected  a  toll  gate  in  H.,  and  there  took 
toU: 

Held  (without  any  decision  on  the  rateability  in  respect  of  the  roads) 


18-18. 

Abv.  16. 

1841*. 

Feb.  2. 

[  3H9  ] 


(1)  See  the  next  two  cases. 

(2)  This  is  the  case  referred  to  in 


Reg,  V.    South   Eastern   Railway   Com^ 
panyy  ante^  p.  618. 
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By  an  Act  of  Parliament,  passed 


that,  in  respect  of  the  bridge  and  its  appnrtenanoes,  the  Company  were  to 
be  assessed  on  an  equal  sum  in  the  two  parishes  upon  th.e  profit  of  the 
whole  bridge,  after  proper  deductions,  the  amount  of  which,  including  the 
cost  of  maintaining  the  roads,  the  Sessions  found  as  a  fact. 

On  appeal  by  the  Hammersmith  Bridge  Company  against  a  poor 
rate  for  the  parish  of  Hammersmith,  whereby  the  Company  was 
rated  upon  the  sum  of  4751.  as  the  net  rateable  value  of  a  moiety 
of  the  Hammersmith  Suspension  Bridge  with  the  appurtenances, 
the  Sessions  amended  the  rate  by  reducing  it  to  8602.,  subject  to  the 
opinion  of  this  Court  on  a  case,  the  material  parts  of  which  were  as 
follows. 

in  the  6th  year  of  Geo.  IV.  (i), 

Sect.  121  enacts:  "That  the  said 
Company  or  their  committee  ^lall 
and  may,  as  soon  as  con  leniently  may 
be  after  a  passage  shall  be  made  oTer 
the  said  intended  bridge,  cause  to  be 
erected  and  set  up  a  turnpike  gate  or 
gates,  or  toll  gate  or  gates,  at  or  upon 
the  said  bridge,  or  at  or  upon  some  or 
one  of  the  said  roads  or  avenues  lead- 
ing thereto,  belonging  to  the  said 
Company,  at  any  part  or  parts  thereof, 
and  from  time  to  time  shall  and  may 
remove  the  same  turnpike  or  toll  gate, 
or  turnpikes  or  toU  gates,  and  erect  or 
set  up  another  turnpike  or  toll  gate, 
or  other  turnpikes  or  toll  gates  in  lieu 
thereof,  at  any  place  upon  any  part  of 
the  said  bridge  or  roads,  and  shall  and 
may  from  time  to  time  erect,  provide, 
and  maintain  such  toU  houses  and 
other  conveniences  near  or  adjoining 
to  the  said  turnpike  or  toll  gate  as  the 
said  Company,  or  the  majority  of 
them,  or  their  committee  of  manage- 
ment for  the  time  being,  shall  think 
proper;  and  the  respective  tolls  fol- 
lowing shall  be  demanded  and  taken 
at  the  turnpike  or  toll  gate,  turnpikes 
or  toll  gates  to  be  erected  as  aforesaid, 
by  such  person  or  persons  as  the  said 
committee  of  management  shall  from 
time  to  time  appoint  as  aforesaid, 
before  any  foot  passenger,  or  any 
hoi^se,  mule,  ass,  or  other  beast,  or 
any  coach,  waggon,  cart,  or  other 
carriage,  shall  be  permitted  to  pass  or 
return  over  the  said  bridge  or  through 
the  same ;  (that  is  to  say,)*'&c. :  then 
follows  a  table  of  tolls. 

Sect.   137  enacts:  **That  after  the 


(1)  5  Geo.  rV.  c.  cxii.,  local  and 
personal,  public,  "for  building  a 
bridge  over  the  river  Thames  from  the 
hamlet  of  Hammersmith  in  the  county 
of  Middlesex,  to  the  parish  of  Barnes 
in  the  county  of  Surrey,  and  for 
making  convenient  roads  and  avenues 
to  communicate  with  such  bridge.*' 

Sect  1,  reciting  that  the  erection 
of  a  bridge  over  the  Thames  from 
Hammersmith  in  the  parish  of  Fulham 
in  the  county  of  Middlesex  to  the 
opposite  bank  in  the  parish  of  Barnes 
in  the  county  of  Surrey,  with  con- 
venient roads,  &o.,  will  improve  the 
means  of  communication  Ac,  incor- 
porates the  Company  by  the  name  of 
the  Hammersmith  Bridge  Company. 

Sect.  63  empowers  the  Company  to 
build  and  maintain  a  bridge  across  the 
Thames  from  a  place  named  in  Ham- 
mersmith to  the  opposite  bank  in  the 
parish  of  Barnes,  **with  convenient 
roads  and  approaches  to  the  said 
bridge  at  each  end  thereof.'* 

Sect.  66  enacts:  *<That  it  shall  be 
lawful  for  the  said  Company  or  their 
committee  of  management  to  make  or 
cause  to  be  made  one  or  more  proper 
and  commodious  road  or  roads  from 
the  north  end  of  the  said  *intended 
bridge,  to  communicate  with  the  turn- 
pike road  or  street  at  Hammersmith 
aforesaid,  and  also  one  or  more  proper 
and  commodious  road  or  roads,  to 
make  a  communication  between  the 
said  intended  bridge  and  the  village  of 
Barnes  and  the  roads  leading  from 
London  to  Hichmond : "  (power  to 
enter  on  lands  &c.). 
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amended  by  another  Act,  passed  in  the  *ninth  year  of  the  same 
reign  (i),  the  Company  were  incorporated  and  certain  powers  were 
given  to  them. 

In  pursuance  of  and  according  to  the  provisions  of  the  Acts 
above  recited,  the  Company  have  erected  a  bridge  across  the 
Thames,  and  have  formed,  made  and  fenced  in  one  road  from  the 
north  end  of  the  said  bridge,  communicating  with  the  turnpike  road 
or  street  at  Hammersmith,  which  road  is  situate  in  the  parish  (2) 
of  Hammersmith ;  and  two  other  roads  making  a  communication 
between  the  said  bridge  and  the  village  of  Barnes  and  the  road 
leading  from  London  to  Richmond ;    and  the  Company  have  not 
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said  bridge  sliall  have  been  completed, 
the  same  shall  be  a  public  bridge,  and 
all  persons  with  or  without  horses, 
cattle,  and  carriages  shall  have  free 
liberty,  upon  payment  of  the  tolls  by 
this  Act  granted,  or  without  any  pay- 
ment after  the  said  tolls  shall  have 
ceased,  to  pass  over  the  same  without 
any  interruption  whatsoever ;  and  the 
half  of  the  said  bridge,  when  built, 
next  adjoining  to  the  county  of 
Middlesex  shall  be  deemed  to  be  in 
the  county  of  Middlesex,  and  part  of 
and  in  the  parish  of  Fulham,  and  the 
other  half  of  the  said  bridge  adjoining 
to  the  county  of  Surrey  shall  be 
deemed  to  be  in  the  said  county  of 
Surrey,  and  part  of  and  in  the  parish 
of  Barnes ;  but  such  bridge  shall  not 
be  deemed  or  taken  to  be  a  county 
bridge  so  as  to  subject  the  said 
counties  of  Middlesex  and  Surrey,  or 
either  of  them,  or  any  of  the  parishes 
or  places  hereinbefore  mentioned,  to 
the  repairing  or  supporting  of  the 
same,  or  any  of  the  roads  herein 
directed  to  be  made  as  aforesaid/' 

(1)  Stat.  9  Geo.  IV.  c.  lii.  (local  and 
personal,  public),  '*for  altering  and 
amending  an  Act  passed"  &c. 
(6  Geo.  IV.  c.  cxii.). 

Sect.  6  enacts:  "That  it  shall  be 
hiwful  for  the  said  Company,  or  their 
committee  of  management,  to  make 
or  cause  to  be  made  the  said  road  from 
the  north  end  of  the  said  bridge  to 
communicate  with  the  street  at 
Hammersmith  in  a  straight  and  more 
westerly  direction,  and  also  to  extend 


or  make  one  or  more  proper  and  com- 
modious road  or  roads  from  or  out  of 
the  present  road  at  the  north  end  of 
the  said  bridge,  to  communicate  at 
North  End  with  the  road  leading  to 
London  through  Brompton." 

Sect.  Id  enacts:  "That  it  shall  be 
lawful  for  the  said  Company  or  their 
committee  to  cause  to  be  erected  and 
set  up  such  turnpike  gate'or  gates,  or 
toll  gate  or  gates,"  "as  they  are 
authorised  to  cause  to  be  erected  by 
the  said  recited  Act  and  this  Act,  not 
only  in,  upon,  and  across  the  roads 
made  or  to  be  made  in  pursuance  of 
the  said  recited  Act  or  of  this  Act 
respectively,  but  also  across  or  on  the 
side  or  sides  of  any  part  of  the  said 
roads  respectively  where  any  highway 
shall  or  may  join  and  meet  the  same, 
and  from  time  to  time"  to  remove 
such  gate  or  gates  and  erect  another 
or  others  "  in  lieu  thereof,  at  any 
other  place  upon  any  part  of  the  said 
roads  respectively  ;  and  the  respective 
tolls  following  shall  be  demanded  and 
taken  at  the  turnpike  or  toll  gate, 
turnpikes  or  toll  gates,  to  be  erected 
as  aforesaid,  by  such  person  or  persons 
as"  the  committee  shall  appoint, 
"before  any  horse,**  &c.  "or  any 
coach,"  &c.,  "  or  other  carriage,  shall 
be  permitted  to  pass  or  return  over 
the  said  roads  respectively,  or  through 
the  same ;  that  is  to  say  "  Ac. 

(2)  It  appears,  from  the  two  Acts 
mentioned,  that,  at  the  time  of  their 
passing.  Hammersmith  was  a  hamlet 
in  the  parish  of  Fulham. 
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[  'STS  ] 


made  any  roads  under  the  provisions  of  the  statute  9  Greo.  lY. 
c.  Hi.  s.  6. 

All  the  roads  have  been  formed  by  the  Company  upon  lands 
purchased  for  the  purpose ;  and  they  form  ♦the  only  approaches  to 
the  bridge.  The  bridge,  and  the  roads  or  approaches,  belong  to  the 
Company,  who  are  remunerated  by  certain  tolls  specified  in  their 
Acts :  and  they  are  authorised  to  erect  toll  gates,  and  to  collect  a 
portion  of  the  tolls  on  the  roads  for  the  roads  alone,  and  the 
remainder  on  the  bridge;  or  to  take  the  whole  toll  for  the  bridge  and 
roads  in  one  sum  at  any  place,  or  any  part  of  the  said  bridge  or 
roads,  which  they  may  appoint. 

The  tolls  which  the  Company  are  entitled  to  take  under  the  Acts 
have  hitherto  been  taken  at  one  gate,  which  is  placed,  with  a  toll 
house,  at  the  entrance  on  the  bridge  in  Hammersmith. 

For  the  purposes  of  this  case  it  was  admitted  that  one  moiety  of 
the  bridge  is  in  the  parish  of  Hammersmith  and  the  other  moiety 
in  the  parish  of  Barnes.  The  total  extent  of  the  three  roads  above 
described  is  in  length  6,006  yards  ;  of  which  length  678  yards  are 
in  the  parish  of  Hammersmith,  and  5,828  yards  are  in  the  parish 
of  Barnes. 

The  sum  of  7202.  was  found  by  the  Sessions  to  be  the  total 
amount  of  the  net  rateable  value  at  which  the  Company  ought  to 
be  assessed  in  the  two  parishes,  such  value  being  based  upon  the 
amount  of  tolls  actually  received,  after  making  all  lawful  deductions 
and  allowances,  amongst  which  is  the  cost  of  maintaining  the  roads 
above  described. 

The  question  for  the  opinion  of  this  Court  was,  how  the  total 
amount  of  the  net  rateable  value  at  which  the  Company  is  assessed 
ought  to  be  divided  between  the  parishes  of  Hammersmith  and  Barnes. 

If  the  Court  should  be  of  opinion  that  it  should  be  divided  in 
equal  moieties,  the  alteration  made  by  the  *  Sessions  was  to  stand 
confirmed.  If  the  Court  should  be  of  opinion  that  it  should  be 
divided  in  proportion  to  the  quantity  of  land  occupied  by  the  bridge 
and  roads  in  each  parish  respectively,  the  rate  was  to  be  further 
amended  by  reducing  the  sum  of  8602.  to  1102. 

The  case  was  argued  in  Michaelmas  Term  (i),  1848. 


Pashley  and  WiUes,  in  support  of  the  order  of  Sessions : 
The    Sessions     did     rightly    in    assessing    the    Company  in 

(1)  November  15th.      Before  Lord  Denman,  Oh.  J.,  Coleridge,  Wightman 
and  Erie,  JJ. 
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Hammersmith  parish  at  half  the  net  profits  of  the  tolls.  Half  the 
bridge  lies  in  the  parish ;  and  the  whole  of  the  bridge  contributes 
equally  to  the  net  profits.  It  is  true  that  the  net  profits  are  indirectly 
increased  by  the  approaches,  which  are  of  different  lengths  in  the 
parishes  of  Hammersmith  and  Barnes :  but  the  toll  is  earned  by  the  use 
of  the  bridge :  the  approaches  merely  facilitate  the  use.  It  does  not 
follow  from  the  comparative  lengths  of  the  approaches  that  the 
part  of  the  bridge  occupied  in  one  parish  earns  more  or  less  than 
the  part  of  the  bridge  occupied  in  the  other.  Sect.  63  of  stat. 
5  Geo.  lY.  c.  cxii.  authorises  building  the  bridge,  with  convenient 
roads  and  approaches ;  sect.  66  authorises  making  the  roads  from 
each  end  of  the  bridge ;  sect.  121  enables  the  Company  to  erect  toll 
gates  on  the  bridge  or  roads,  and  take  there  certain  tolls  before  any 
passenger  &c.  shall  be  permitted  to  pass  over  the  bridge  through 
such  gates;  sect.  137  makes  half  of  the  bridge  to  be  situate  in 
each  parish.  The  toll  therefore  is  merely  earned  by  passing  the 
bridge ;  and  the  profits  are  thus  equal  in  the  two  ^parishes.  Stat. 
9  Geo.  IV.  c.  lii.,  by  sect.  6,  gives  power  to  extend  the  roads  on  the 
Hammersmith  side :  but  it  appears  that  this  has  not  been  acted 
on.  The  proper  deductions  have,  as  the  case  finds,  been  allowed 
for.  To  transfer  to  the  assessment  in  Barnes  any  part  of  the 
amount  assessed  upon  the  Hammersmith  half  of  the  bridge,  by 
reason  of  the  roads  in  Barnes  which  aid  in  producing  the  profits  of 
the  bridge,  would  be  to  fall  into  the  very  absurdity  which  is  pointed 
out,  as  an  inadmissible  principle,  in  the  judgment  in  Rex  v.  Lower 
Mitton  (]) :  ''It  might  as  well  be  contended  that  the  profits  of  a 
bridge,  which  would  not  arise  unless  there  were  roads  to  it,  or  of 
land  rendered  more  valuable  by  roads  in  an  adjoining  parish, 
should  be  rated  in  part  only  in  the  parish  in  which  such  bridge  or 
land  is  situate."  Suppose  these  roads  had  been  situate  wholly  in 
parishes  which  contained  no  part  of  the  bridge :  could  the  profits 
of  the  bridge  have  been  partly  assessed  in  the  parishes  where  the 
roads  lay  ? 
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(Coleridge,  J. :  Why  are  not  the  roads  equally  rateable  with  the 
bridge?) 

The  roads  are  used  by  the  public,  under  sect.  187  of  stat.  5  Geo.  lY. 
c.  cxii. ;  and  no  part  of  the  money  paid  on  the  bridge  is  paid 
for  such  use  of  the  road,  except  as  conducing  to  the  use  of  the 


(1)  33  R.  R.  337  (9  B.  A  C.  810,  819). 
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bridge.  In  Rex  v.  Barnes {i)  Littlbdalb,  J.  said,  "the  tolls  are 
payable  for  passing  over  the  bridge."  In  Rex  v.  The  Aire  and  Colder 
Navigation  Company  (2)  an  attempt  was  made  to  rate  a  Company  as 
occupiers  of  land  in  which  they  had  only  an  easement,  that  of 
using  it  for  a  navigation,  no  interest  in  the  soil  being  given  them : 
and,  after  it  had  been  decided  that  no  such  rate  could  be  laid,  it 
was  attempted,  in  a  second  case  of  Rex  *v.  The  Aire  and  Colder 
Navigation  (z),  to  rate  the  Company  as  occupiers  of  a  dam  which 
held  the  water  up  :  but  this  Court  disallowed  the  rate,  and  said  that 
the  attempt  was  to  evade  the  former  decision,  inasmuch  as  rating 
the  dam  on  the  ground  of  its  conducing  to  the  supply  of  water 
would  in  effect  be  rating  the  water,  which  could  not  be  done.  The 
dam  in  that  case  answers  to  the  roads  in  this.  In  Reg.  v.  Mile 
End  Old  Town  (4)  the  value  of  the  reservoirs,  which  contributed  to 
the  supply  of  water  by  means  of  pipes,  was  first  deducted  from  the 
whole  rateable  value;  and  then  the  remaining  net  profits  were 
distributed  among  the  different  parishes  occupied  by  the  pipes,  in 
the  proportion  of  the  earnings  in  each  parish.  The  roads  here 
answer  to  the  reservoirs:  and  the  proper  deductions  are  already 
made  in  the  case  :  the  only  remaining  question  is  as  to  the  distri> 
bution  of  the  residue. 


(CoLERiDOE,   J.:  Must    not    that    be  according    to    the    space 
occupied  ?) 

According  to  the  space  occupied  by  that  which  directly  earns  the 
profits.  One  half  of  the  bridge  is  as  valuable  as  the  other. 
Indeed  it  would  make  no  difference  if  the  roads  also  were  included. 
For  all  the  road  on  one  side  must  contribute  exactly  as  much  as  ali 
the  road  on  the  other,  since  any  one  passing  over  the  bridge  would 
use  the  approaches  on  both  sides.  The  expense  of  the  roads  is 
greater  on  one  side  than  on  the  other :  but  that  is  a  deduction,  and 
has  been  already  allowed. 


[  •876  ] 


Bodkin  and  Prentice,  contra  : 

By  sect.  15  of  stat.  9  Geo.  lY.  c.  Hi.,  tolls  are  to  be  taken  before 
passing  or  returning  "  over  the  said  roads."  Suppose  the  artificial 
^communications  occupied  by  the  Company  on  each  side  of  the 
bridge  to  contribute  in  an  unascertained  proportion  to  the  traffic 


(1)  35  R.  R.  235  (1  B.  &  Ad.  113). 

(2)  33  R.  R.  344  (9  B.  &  C.  820). 


(3)  37  R.  R.  363  (3  B.  &  Ad.  139). 

(4)  74  R.  R.  268  (10  Q.  B.  208). 
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on  the  bridge,  the  Company  would  be  rated  for  that  occupation  in 
such  proportions  as  might  be  considered  most  nearly  to  repre- 
sent the  respective  contributions;  and  this,  in  default  of  other 
estimates,  would  be  considered  to  be  the  proportion  of  the  lengths 
of  the  roads.  A  more  exact  estimate,  no  doubt,  might  be  often 
obtained,  as  in  Reg.  v.  Mile  End  Old  Town  (i).  But,  when  it  is 
otherwise,  the  space  occupied  furnishes  the  test :  which  test  was 
acted  on  in  Reg.  v.  The  Cambiidge  Gas  Light  Company  (2).  And 
the  same  test  is  applicable,  of  course,  where  every  part  contributes 
equally  to  the  profit :  Rex  v.  Woking  (3).  Rex.  v.  Lower  Mitton  (4) 
is  inapplicable :  the  profit  there  was  earned  by  the  use  of  the  lock 
in  the  particular  parish,  not  by  the  general  transit.  In  Rex  v. 
The  Aire  and  Calder  Navigation  (5)  the  rate  was  disallowed  because 
it  would  have  had  the  effect  of  rating  what  had  been  decided  not 
to  be  rateable.  But  here  the  profits  earned  on  the  bridge  are 
admitted  to  be  rateable. 
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(Eblb,  J. :  Would  a  tenant  give  more  for  the  road  and  bridge  in 
one  parish  than  for  the  road  and  bridge  in  the  other,  merely  because 
there  was  more  land  in  one  than  in  the  other  ?) 

According  to  the  principle  contended  for  on  the  other  side,  much  of 
the  land  would  escape  rate  altogether. 

(Erle,  J. :  The  roads  are  rather  a  cause  of  deduction  than  0 

increase,  as  in  Reg.  v.  Mile  End  Old  Town  (1). 

Cur.  adv.  vult. 


Lord  Denman,  Ch.  J.  in  the  vacation  after  Hilary  Term,   1849 
(February  2nd),  delivered  the  judgment  of  the  Court  : 

This  case  is  to  be  decided  by  the  application  of  the  principle 
for  apportioning  rateable  value  where  the  rateable  subject 
producing  such  value  is  situate  in  several  districts. 

If  the  entirety  of  the  works  can  be  divided  into  two  parts,  the 
first  directly  producing  the  value  and  the  second  indirectly  con- 
ducing to  such  production,  such  division  should  be  made.  Then, 
all  the  expenses  incidental  to  the  second  part,  including  the  rates 
to  which  it  may  be  liable,  being  deducted  from  the  gross  proceeds, 
and  the  net  rateable  value  being  ascertained,  such  value  is  to  be 
apportioned  among  the  districts  in  which  the  first  part,  viz.  the  part 


[377; 


(1)  74  R.  E.  268  (10  Q.  B.  208). 

(2)  47  R  R.  -If  0  (8  Ad.  &  El.  73). 

(3)  43  R.  H.  289  (4  Ad.  &  El.  40). 


(4)  33  R.  R.  337  (9  B.  &  C.  810). 
(6)  37  R.  R.  363  (3  B.  &  Ad.  139). 
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directly  producing  the  valae,  is  situate,  in  the  ratio  of  the  portion 
of  that  value  produced  in  each  district. 

The  bridge  itself  is  the  direct  source  of  the  rateable  valae,  the 
passage  over  the  river  being  that  which  is  paid  for :  the  approaches 
indirectly  conduce  to  that  production,  and  would  probably  be 
valueless  if  the-  bridge  was  taken  away. 

The  bridge,  then,  being  the  direct  source  of  rateable  value, 
and  the  net  rateable  value  being  duly  ascertained,  such  net  valae 
is  to  be  divided  between  the  two  parishes  in  which  the  bridge  is 
situate,  in  the  ratio  of  the  value  produced  in  each  parish.  Now, 
as  the  value  arises  from  the  transit  afforded  by  the  bridge,  and  as 
every  portion  of  the  line  of  the  bridge  contributes  equally  to  pro- 
duce this  value,  the  rateable  value  must  therefore  be  apportioned 
among  the  parishes  according  *to  the  length  of  the  bridge  in 
each  parish ;  that  is,  here,  in  equal  moieties. 

The  approaches  stand  in  the  same  relation  to  the  bridge  as  stations 
and  warehouses  to  railways,  reservoirs  and  wharfs  to  canals,  aqueducts 
and  mains  to  water  supplies,  gasometers  and  mains  to  gas  burners. 
And  the  principle  for  dividing  the  direct  from  the  indirect  sources 
of  profit,  for  rating  the  indirect  sources,  and  for  apportioning  the 
residuary  net  rateable  value  among  the  districts  in  which  the  direct 
source  was  situate,  was  explained  in  Reg.  v.  Mile  End  Old  Town  (i). 

We  would  add  that  this  judgment  is  confined  to  the  apportion- 
ment of  the  net  rateable  value,  which  is  assumed  to  be  correctly 
obtained,  and  has  no  reference  to  any  question  as  to  the  rateability 

of  the  approaches  themselves. 

Order  confirmed  {2), 


1861. 

May  81. 

June  4,  7. 

1852. 
Feb,  10. 

[  379  ] 


REG.   V.   The   GREAT   WESTERN  RAILWAY 

COMPANY  (3). 

(The    great    WESTERN    RAILWAY    COMPANY   r. 

TILEHURST.) 

(16  Q.  B.  379—^98;  ih,,  1086—1096;  S.  C.  21  L.  J.  M.  C.  84;  7  Bail.  Cas. 

130;   16  Jut.  217.) 

A  Bailway  Company,  in  the  estimate  of  the  deductions  to  be  allowed 
from  its  gross  profits  for  the  purpose  of  ascertaining  the  rateable  value,  is 
entitled  to  an  allowance  for  the  ultimate  fundamental  renewal  and  repro- 
duction of  the  rails,  framework,  and  moveable  stock.  It  is  not  enough  to 
allow  for  mere  annual  repairs. 

The  rateable  value  of  the  railway  in  any  parish  is  the  net  value  arising 
(1  74  R.  R.  268  (10  a  B.  208).  tern    Junction    Ry.  Co.   v.    Brentford 

(2)  See  the  next  case.  Asse^^me.nt  Committee  (XSSI)  18  Q.  B.  D. 

(3)  Dist.  in  North  and  South   Wes-      740,  759,  56  L.  J.  M.  C.  101.— A.  C. 
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from  deducting  the  expenses  accruing  in  respect  of  so  much  of  the  railway 
as  lies  in  that  parish  from  the  gross  receipts  accruing  in  respect  of  the  same 
portion  of  the  line.  Where  expenses  are  incurred,  necessary  for  keeping 
the  part  in  the  particular  parish  at  its  value,  they  may  be  assigned  to  the 
parish,  wherever  they  are  locally  arising.  Where  expenses  apply  equally 
to  every  part  of  the  Line,  there  may  be  applied  to  the  parish  a  part  of  them 
bearing  the  same  ratio  to  the  whole  as  the  length  of  the  line  in  the  parish 
bears  to  the  length  of  the  whole  line.  But,  if  a  branch  of  the  line,  compre- 
hending several  parishes,  be  incorporated  into  the  whole  line,  and  worked 
as  an  undistinguished  part,  the  above  principle  of  proportion  must  be 
applied,  not  exclusively  to  the  branch,  but  to  the  whole  line. 

Where  the  gross  receipts  and  the  expenditure  are  not  at  an  uniform  rate 
throughout  the  line,  nor  in  an  uniform  ratio  to  each  other,  it  is  a  faulty 
mode  of  estimating  the  rateable  value  in  a  parish,  to  deduct  the  expenditure 
on  the  whole  line  from  the  gross  receipts  on  the  whole  line,  and  then  take, 
for  the  rateable  value  in  the  parish,  a  part  of  the  whole  resulting  di£Ferenoe 
bearing  to  that  whole  difference  the  same  ratio  which  the  length  of  the  line 
in  the  parish  bears  to  the  length  of  the  whole  line. 

On  appeals  to  the  Berkshire  Quarter  Sessions,  April,  1850,  by  the 
Great  Western  Baiiway  Company,  against  certain  rates  made  respec- 
tively for  the  relief  of  *the  poor  of  Tilehurst  and  of  several  other 
parishes,  the  Sessions  confirmed  the  rates  on  the  following  terms: 
That  the  appeals  should  be  referred  to  the  arbitration  of  two 
barristers  (with  power  to  refer  any  matter  in  diflference  between  them 
to  a  third  party  named  by  them),  who  were  to  decide  at  what  amount 
the  several  rates  should  stand :  and  that  the  arbitrators,  if  they  should 
deem  it  necessary  or  expedient,  should  make  a  separate  award  in  the 
nature  of  a  special  case  on  one  or  more  of  the  said  appeals,  in  such 
terms  and  way  as  would  enable  either  of  the  parties  to  the  said  appeals 
to  take  the  opinion  of  the  Court  of  Queen's  Bench  thereon ;  and 
that  they  might  defer  their  award  on  the  residue  of  such  appeals 
so  as  to  enable  them  to  make  a  final  award  in  conformity  with  the 
opinion  of  the  said  Court;  and  that  they  should  order  the  said  rates  to 
be  amended  in  conformity  with  such  award.  The  arbitrators  made 
their  award  in  the  case  of  appeal  against  the  Tilehurst  poor-rate, 
for  the  purpose  of  enabling  the  parties  to  that  appeal  to  take  the 
opinion  of  this  Court.     The  case  was,  substantially,  as  follows : 

The  Great  Western  Baiiway  Company  are  assessed  to  the 
relief  of  the  poor  of  Tilehurst,  by  a  rate  made  on  20th  April, 
1849,  in  respect  of  land  occupied  by  them  as  a  portion  of  the  line 
of  the  said  railway,  being  part  of  a  branch  of  the  said  railway,  from 
Beading  to  Hungerford,  called  the  Berks  and  Hants  Baiiway.  The 
appellants  in  their  grounds  of  appeal  complained,  in  substance, 
that  they  were  assessed  in  ^respect  of  the  said  railway  at  an 
amount  exceeding  its  just  rateable  value. 
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The  Beading,  Newbury,  and  Hungerford  branch  of  the  Great 
Western  Bailway  is  25J  miles  in  length.  It  was  originally  pro- 
jected by  certain  persons  incorporated,  under  stat.  8  &  9  Vict,  c-  xl. 
(local  and  personal,  public),  by  the  name  of  "The  Berks  and  Hants 
Bailway  Company.*'  The  48th  section  of  the  last  mentioned  statute 
enabled  the  Great  Western  Bailway  Company  to  purchase,  and  the 
Company  incorporated  by  the  said  Act  to  sell  and  transfer,  the  said 
undertaking  to  the  Great  Western  Bailway  Company,  and  directed 
that,  on  the  completion  of  such  purchase,  the  Great  Western  Bail- 
way  Company  should  have  and  hold  the  said  undertaking,  and  that, 
from  and  after  the  completion  of  such  purchase,  the  Company  by 
that  Act  incorporated  should  be  dissolved,  and  the  buildings  and 
works  thenceforth  become  part  of  the  Great  Western  Bailway.  By 
virtue  of  the  above  provisions  the  Great  Western  Bailway  Company 
became  the  proprietors  of  the  Berks  and  Hants  Bailway ;  and  there- 
upon, by  a  subsequent  Act,  9  &  10  Vict.  c.  xiv.  (local  and  personal, 
public),  it  was  enacted  that  the  same  should  become  thenceforth 
part  of  the  Great  Western  Bailway. 

The  Berks  and  Hants  Bailway  was  constructed  at  the  cost  of  the 
appellants,  and,  on  its  completion  in  1848,  was  opened  for  traffic  as 
a  branch  of  the  Great  Western  Bailway,  and  has  been,  ever  since 
its  completion,  and  at  the  time  of  the  making  of  the  hereinbefore 
mentioned  rate  was,  and  still  is,  worked  by  the  appellants  as  part 
of  the  entire  railway  known  by  the  name  of  the  Great  Western 
Bailway :  but  a  certain  number  of  engines  and  carriages  are  appro- 
priated to  it ;  and  a  certain  ^number  of  officers  and  servants  are 
employed  exclusively  on  that  branch.  No  separate  account  of 
receipts  and  expenditure  in  respect  of  the  branch  is  kept  by  the 
appellants;  but  such  receipts  and  expenditure  are  included  in  the 
general  half-yearly  revenue  accounts  laid  before  the  proprietors; 
and  no  separate  annual  account  in  abstract,  showing  the  total 
receipts  and  expenditure  in  respect  of  the  branch,  is  prepared  by 
the  appellants  so  as  to  be  furnished  to  the  overseers  of  the  poor  of 
the  several  parishes  through  which  the  said  branch  passes,  in  con- 
formity with  stat.  8  &  9  Vict.  c.  20  (i).  The  branch  line  could  be 
worked  (as  originally  intended  to  be)  as  a  separate  railway,  under 
independent  management;  but  this  would  require  a  larger  moveable 
stock. and  a  greater  expenditure  than  the  Company  now  actually 
employ  or  bestow  on  it.  The  actual  expenses  of  the  Company  are 
not  in  the  proportion  of  the  actual  gross  receipts,  either  on  the 
(1)  fiailways  Clauses  Consolidation  Act,  1846,  sect  107. 
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branch  or  throughout  the  entire  railway ;  nor  are  either  such  gross 
receipts  or  such  expenses  at  one  uniform  rate  per  mile  throughout 
the  entire  railway.  The  profits  of  the  Company  are  wholly  derived 
from  the  carriage  of  passengers  and  goods:  and  none  but  the 
Company's  engines  and  carriages  run  on  the  line. 

The  respondents  computed  the  rateable  value  of  such  portion  of 
the  said  railway  as  follows.  They  estimated  the  rent  at  which  the 
entire  Great  Western  Railway  trunk  and  branches,  with  its  appurten- 
ances, including  stations,  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenant's  rates  and  taxes  and  tithe 
commutation  rent-charge,  and  deducting  therefrom  the  probable 
average  annual  cost  of  repairs,  insurance  *and  other  expenses 
necessary  to  maintain  the  said  railway  in  a  state  to  command  such 
rent :  and  such  rent,  for  the  purpose  of  the  present  award,  is  to  be 
taken  to  be  such  portion  of  the  net  annual  profits  of  the  Company, 
after  making  all  proper  deductions  in  respect  of  tenant's  profits, 
including  the  profits  of  trade,  as  a  tenant  from  year  to  year  might 
be  reasonably  expected  to  give  for  the  right  to  occupy  such  railway 
as  a  carrier. 

The  mode  in  which  such  estimated  rental  was  calculated  is  as 
follows.  The  respondents  ascertained  the  actual  annual  receipts  of 
the  Company,  occupying  as  carriers  the  entire  Great  Western  Bail- 
way,  trunk  and  branches,  from  the  carriage  of  passengers  and  goods 
over  the  said  railway  between  1st  January,  1849,  and  80th  December 
in  the  same  year.  From  this  they  deducted  the  actual  annual 
expenditure  of  the  Company  during  the  same  period,  under  the 
following  heads: 
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1.  Maintenance  of  way,  stations  and  works. 

2.  Locomotive  account. 

Enginemen  and  firemen.  Waste.  Oil.  Tallow  and  fire- 
wood. Labourers  and  cleaners.  Cost  of  superintendence, 
including  clerks,  firemen  and  office  charges.  Bepairs  of 
engines  and  tenders,  comprising  wages,  materials,  &c.  &c. 
Coke  and  coal  consumed  by  locomotive  engines.  Bates, 
taxes,  lighting  and  gas.  Bepairs  of  buildings,  turn- 
tables &Q. 
8.  Carrying  account,  comprising  the  expense  of 

Guards,   police    and    inspectors.      Porters.  Clothing. 

Carriage  and  waggon  repairs.    Stores  consumed.    Stores, 
disbursements,  lighting  and  gas  at  stations. 
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4.  General  charges,  including 

Superintendence  and  clerks.  Stationery  account.  Dis- 
bursements and  tickets.  Sundry  ofiBce  expenses.  Advertising, 
postages,  &c.  Travelling  expenses  &c.  Loss  on  light  gold. 
Law  charges.    Medical  expenses. 

5.  Disbursements  for  repairs  and  alterations  of  stations:  and 

insurance. 

6.  Compensation  for  accidents;  returns  and  allowances. 

7.  Government  duty  on  gross  receipts  from  passengers. 

8.  Rates  and  taxes. 

9.  General  offices  for  direction,  salaries  and  office  expenses. 

10.  Law  stationer's  accounts  for  copying. 


[  ♦SSS  ] 


The  above  deductions  comprise  the  actual  annual  trade  expendi- 
ture of  the  Company,  and  also  their  actual  annual  expenditure  from 
1st  January,  1849,  to  80th  December  following,  necessary  to  maintain 
the  railway  and  its  appurtenances  in  complete  repair,  and  the  move- 
able stock  of  the  Company,  including  engines,  tenders,  and  carriages 
of  all  descriptions,  in  effective  working  order  and  condition.  The 
difference  between  the  actual  annual  receipts  of  the  Company  and 
such  deductions  the  respondents  considered  to  be  the  net  annual 
profits  of  the  Company  as  such  occupiers  of  the  entire  railway. 
They  then  assumed  an  amount  of  capital  invested  in  the  entire 
moveable  stock  employed  in  the  trade,  which  for  the  purposes  of 
the  present  rate  is  to  be  taken  to  be  correct,  and  deducted  from 
such  net  annual  value  a  per  centage  on  such  capital  in  respect  of 
interest  and  tenant's  profits,  including  the  profits  of  trade,  which 
for  the  purpose  of  this  rate  is  to  be  taken  as  the  proper  per  centage 
in  that  behalf.  The  residue  they  considered  to  represent  the  net 
annual  value  of  the  entire  Great  Western  Railway  trunk  and 
branches,  with  its  appurtenances,  including  the  stations,  within 
the  meaning  of  the  Parochial  Assessment  Act.  They  further 
deducted  the  annual  value  of  the  stations,  which  are  rated  apart 
from  the  line  of  railway. 

Having  thus  ascertained  the  rateable  value  of  the  whole  railway, 
minus  the  stations,  they  ascertained  the  gross  actual  annual  receipts 
of  the  Company  in  respect  of  each  mile  and  portion  of  a  mile  of 
railway  in  their  parish :  and  they  assessed  the  appellants  in  respect 
of  the  said  two  miles  and  a  half  of  railway  in  their  parish  *in  the 
ratio  which  such  annual  receipts  bore  to  the  gross  actual  annual 
receipts  of  the  Company  in  respect  of  the  entire  Great  Western 
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Railway  trunk  and  branches,  the  rateable  value  of  a  mile  of  railway 
in  the  respondent  parish  being  calculated  in  the  same  proportion 
to  the  rateable  value  of  the  whole  line  of  railway,  exclusive  of  the 
stations,  as  the  gross  actual  annual  receipts  in  respect  of  such  mile 
bore  to  the  total  of  such  actual  annual  receipts  of  the  Company. 

The  appellants  contended  that,  assuming  the  rateable  value  of 
the  whole  railway  to  be  the  right  basis  of  the  rate  in  each  parish, 
and  that  such  rateable  value  had  been  correctly  ascertained  by  the 
respondents,  it  ought  to  be  distributed  along  the  line,  and  appor- 
tioned, on  each  part  of  it,  in  the  ratio  of  the  net  earnings  or  net 
profits  accruing  to  the  appellants  in  respect  of  that  part,  and  not 
in  the  ratio  of  the  gross  receipts.  And,  for  the  purpose  of  supplying 
to  the  Court  of  Quarter  Sessions  the  means  of  amending  the  rate, 
they  estimated  the  rateable  value  in  the  following  manner.  They 
took  the  gross  receipts  per  mile  per  annum  in  the  respondent 
parish  exactly  as  the  respondents  had  done ;  and  they  deducted 
from  these  the  actual  expenses  of  each  mile,  ascertained  or 
estimated.  In  order  to  do  this,  they  ascertained  the  actual 
expenses  incurred  on  the  branch  alone ;  and  where  those  expenses 
were  common  to  the  entire  branch  they  divided  such  expenses  by 
the  number  of  miles  in  the  branch  ;  and  they  considered  the  result 
to  be  the  expense  of  each  mile  in  the  branch.  A  small  portion  of 
the  general  expenses  of  the  entire  railway,  being  those  of  central 
superintendence,  printing  and  advertising,  were  apportioned  on  the 
branch  in  the  ratio  of  the  business  or  traffic  upon  it ;  and  such 
portion  was  then  subdivided  *as  before  on  the  mileage  principle. 
The  following  are  the  expenses  and  deductions  estimated  above  and 
claimed  by  the  appellants : 
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1.  Maintenance  of  way,  including  actual  annual  repairs  of  way, 

rails,  fences,  &c.,  at  per  mile. 

2.  Salaries  of  servants,  police  &c.,  on  the  branch,  per  mile. 

3.  Lighting  and  office  expenses  on    the    branch,  and    share 

(apportioned  as    above)   of    general    expenses    of    central 
superintendence,  printing  and  advertising,  per  mile. 

4.  Annual  repair  of  carriages  used  on  the  branch,  per  mile. 
6.  Actual  cost  of  running  engines  on  the  branch,  per  mile. 

6.  Bates  and  taxes  per  mile. 

7.  Government  duty. 

8.  Annual  rateable  value  of  the  stations  on  the  branch  only,  at 

per  mile. 
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9.  Estimated  sum  per  mile  per  annum  for  renewal  and  repro- 

duction of  rails  and  frame  work  of  the  branch  railway,  over 
and  above  the  actual  cost  of  maintenance  of  way  and  annual 
repairs  specified  above,  No.  1. 

10.  Estimated  sum  per  mile  for  renewal  and  reproduction  of 
moveable  stock  employed  on  the  said  branch,  over  and 
above  the  annual  repairs  specified  above  (i). 

Articles  9  and  10  are  not  annual  expenses  actually  incurred  and 
paid,  but  the  estimated  annual  sums  considered  sufficient  to  form 
a  fund  for  the  complete  renewal  and  reproduction,  when  needful, 
of  the  rails  and  timber  frame  work,  and  also  of  the  engines  and 
carriages  called  in  the  above  list  of  deductions  ''  moveable  stock.'* 
The  appellants  do  not  now  specifically  appropriate  any  part  of 
their  revenue  to  form  a  distinct  fund  for  either  of  these  purposes ; 
but  they  retain  out  of  it  enough  to  form  a  reserve  fund  for  all  con- 
tingencies of  whatever  kind.  Since  the  opening  of  the  railway,  a 
large  sum  was  applied  to  the  renewal  of  a  part  of  the  railway  which 
had  been  worn  out ;  and  the  expense  *was  paid  out  of  capital  and 
not  of  revenue.  It  wore  out  in  a  few  years,  because  lighter  materials 
had  been  used  than  have  since  been  employed  throughout  the  rail- 
way. Since  that  time  all  needful  repairs  and  renewals  of  the  rails, 
timber  and  frame  work  have  been  defrayed  year  by  year  as  they 
occurred,  from  the  revenue.  With  respect  to  the  moveable  stock,  a 
large  fund  was  originally  appropriated  to  its  renewal;  but  such  fund 
has  been  since  considered  unnecessary:  and  the  expenses  of  repara- 
tion and  renewal  have  been  paid  out  of  the  annual  revenue ;  and 
this  has  hitherto  been  found  sufficient  to  keep  it  in  an  efficient 
state,  but  not  to  maintain  it  in  a  state  to  sell  for  its  cost  frice 
if  valued. 

The  appellants  claimed  further  to  deduct  an  annual  sum  for 
interest  on  capital  and  tenant's  profits,  including  those  of  trade, 
being  a  per-centage  on  the  capital  actually  and  necessarily  invested 
by  the  Company  in  the  moveable  stock  employed  on  the  branch 
railway ;  this  also  they  proposed  to  distribute,  like  other  deductions» 
by  a  mileage  proportion  over  the  branch. 

Assuming  the  above  deductions  to  be  properly  allowable  in  point 


(1)  CoLEBn>GE,  J.  obseryed,  during 
the  argument,  that  the  charges  thuB 
set  down  as  local  were  for  the  benefit, 
and  contributed  to  the  earnings,  of 
the  whole  line  from  London  to  Hun- 


gerford.  Lord  Campbsll,  Ck  J* 
asked  counsel  for  the  appellants  faov 
they  defined  a  local  expense ;  but  no 
exact  definition  was  given. 
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of  law,  they  greatly  exceed  the  receipts,  and  the  branch  railway  is 
not  in  itself  profitable,  nor  would  the  occupation  of  it  aloue  by  any 
tenant  be  a  beneficial  one ;  and  the  same  would  be  the  result  even 
if  articles  9  and  10  be  disallowable  and  omitted :  but  it  is  profitable 
to  the  Company  as  proprietors  of  the  entire  Great  Western  Railway, 
by  reason  of  the  increased  traffic  brought  on  the  main  line,  and  thQ 
increased  receipts  upon  that  line  between  London  and  the  western 
termini  of  it. 

If  the  Court  shall  be  of  opinion  that  the  principle  on  which  the 
assessment  has  been  made  and  apportioned  *by  the  respondents  is 
correct,  and  that  all  proper  deductions  and  allowances  have  been 
made  in  computing  the  same,  then  we  find  that  the  said  assessment 
should  stand  in  its  present  amount,  that  is  to  say,  at  the  rateable 
value  of  8002.  per  mile,  exclusive  of  stations. 

If  the  Court  shall  be  of  opinion  that,  besides  the  deductions 
allowed  by  the  respondents  in  calculating  the  rateable  value  of  the 
said  railway,  the  Company  are  entitled  to  any  further  deductions  in 
respect  of  any  estimated  sum  for  the  renewal  and  reproduction  of 
permanent  way,  being  No.  9  in  the  last  mentioned  list  of  deductions, 
or  to  any  per-centage  on  the  estimated  amount  of  capital  invested  in 
moveable  stock  employed  in  the  Company's  trade  to  form  a  fund 
for  the  renewal  and  reproduction  of  such  stock  in  addition  to  their 
actual  annual  expenditure  in  its  repair  and  maintenance,  being 
No.  10  in  the  last  mentioned  list,  then  the  assessment  ought  to  be 
reduced  accordingly  from  the  rateable  value  of  8002.  per  mile  to 
that  of  2542.  per  mile. 

If  the  Court  shall  be  of  opinion  that  the  principle  on  which  the 
said  assessment  is  made  is  not  correct,  but  that  the  principle  on 
which  the  appellants  contend  that  the  rate  ought  to  have  been 
made  is  correct,  subject  to  the  same  question,  as  to  the  two  renewal 
funds,  as  above,  then  we  find,  award  and  direct  that  the  rateable 
value  of  the  railway  be  taken  at  802.  per  mile,  exclusive  of  stations, 
and  the  assessment  be  reduced  accordingly ;  and  that  the  difference 
between  the  same  and  the  present  rate  be  refunded. 

And  in  the  mean  time,  and  subject  to  the  opinion  of  the  Court 
upon  the  above  state  of  facts,  we  direct  that  the  present  rate  stand. 

The  case  was  argued  in  Trinity  Term,  1851  (i),  by  Whateley, 
Peacock  and  Bros  for  the  respondents,  and  Sir  F.  Kelly  and  Smirke 
for  the  appellants.     The  result  makes  it  unnecessary  to  give  more 

(1)  May  lilBt  and  June  4th.  Before  Lord  Campbell,  Ch.  J.,  Patteson, 
Coleridge  and  Ei'le,  JJ. 
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than  a  short  sammary  of  the  argaments  on  each  side,  which  went 
into  great  detail  (i). 

Arguments  for  the  respondents : 

An  allowance]  has  been'  made  for  renewal  and  reprodaction  of 
the  permanent  way  and  the  locomotive  stock  necessary  for  working 
the  railway.  These  are  proper  items  of  deduction :  Reg.  v.  London, 
Bnghton  and  South  Coast  Railway  Company  (2).  But  the  mode  in 
which  the  Company  conduct  their  business,  as  stated  in  the  award, 
shows  that  those  items  of  expenditure  are  provided  for,  year  by 
year  as  they  occur,  out  of  the  revenue,  and  have  been  deducted; 
therefore,  no  further  allowance  is  to  be  made  in  respect  of  them. 

But  the  main  question  is  on  the  apportionment.  It  is  not 
contended  that  there  is  any  new  principle  of  rating  applicable  to 
railways.  The  law  was  correctly  stated  in  the  judgment  of 
Baylby,  J.  in  Rex  v.  Kingswinfard  (s).  He  there  explained  thai 
the  rate  should  be  made  on  the  tonnage  received  during  the 
year  from  the  carriage  of  goods  over  that  part  of  the  canal  situate 
in  the  parish  minus  the  local  expense,  that  is,  in  the  words  of  the 
Court,  "  in  proportion  to  the  profit  which  they  "  (the  Canal  Com- 
pany) "derive  from  the  use  of  their  land  in  that  parish."  The 
Parochial  Assessment  Act,  6  &  7  *Will.  IV.  c.  96,  s.  1,  has  enacted 
this  principle,  imposing  the  rate  on  "  the  net  annual  value  "  of  the 
hereditaments  in  the  parish,  instanced  by  the  rent  a  tenant  from 
year  to  year  would  give  with  the  deductions  enumerated  in  the 
Act.  The  overseers  of  Tilehurst  have  endeavoured  to  ascertain 
this ;  but  in  so  doing  the  first  step,  as  they  contend,  is  to  ascertain 
what  a  tenant  from  year  to  year  would  give  for  the  whole  railway; 
the  second  to  apportion  that  rent  to  the  part  in  the  particular 
parish.  A  railway,  in  the  last  case  before  the  Court,  Reg.  v.  The 
London,  Brighton  and  South  Coast  Railway  Company  (4),  is  put  on 
the  same  footing  as  a  canal  for  the  purpose  of  rating.  But  there 
is  this  difference;  a  tenant  would  give  an  annual  rent  for  the 
right  to  take  the  tolls  asked  on  that  part  of  the  canal  within  the 
parish,  he  paying  the  expense  of  maintaining  it :  but,  where  the 
carrying  on  a  trade  is  incident  to  the  occupation  (and  it  is  in  the 
character  of  carriers  that  the  Company  occupy),  the  supposition 


(1)  The.  abstract  of  the  argument 
for  the  respondents  has  been  furnished 
to  the  reporters  by  Mr.  Bros ;  of  that 
for  the  appellants  by  Mr,  Smirke. 

(2)  AnU,  p.  590. 


(3)  31  E.  E.  181  (7  B.  &  C.  236). 

v4)  Ante,  p.  624.  COLBBIDOS,  <J' 
referred  to  Mr.  Hodgson's  Summftry 
of  the  Law  as  applied  to  the  rating  of 
Bailways. 
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that  a  tenant  ^iil  give  any  thing  for  the  portion  of  the  railway        Bbo. 

within  the  parish  is  absurd.  The  portion  cannot  be  the  subject-matter       g  rbat 

of  a  tenancy ;  therefore,  the  inquiry  must  be,  what  a  tenant  would     r^J^^y 

give  to  rent  the  whole.     This  has  always  been  the  basis  of  the  rate     Compant. 

in  all  such  cases.     Reg.  v.  The  London  and  South  Western  Railway 

Company  (i)  and  Reg.  v.  The  Grand  Junction  Railway  Company  (2) 

are  instances  in  the  case  of  railways ;  Reg.  v.  The  Cambridge  Oas 

Light  Company  (8),  in  the  case  of  Gas  Companies ;  Reg.  v.  Overseers 

of  Mile  End  Old  Town  (4),  in  the  case  of  water  works.    Reg.  *v.      [  •30i  ] 

Hammersmith  Bridge  Company  (6)  confirms  the  same  doctrine-    In 

the  first  of  these  cases  the  proportion  taken  was  the  same  as  that 

contended  for  here ;  namely,  that  the  rateable  value  of  the  portion 

situate  in  the  particular  parish  is  to  the  rateable  value  of  the  whole 

railway  as  the  gross  receipts  in  the  particular  parish  are  to  the 

whole  gross  receipts.  But  the  Company  here  contend  that,  assuming 

this  to  be  the  true  proportion,  it  should  be  taken  with  respect  to 

the  branch  only,  and  not  to  the  entire  line.     This,  however,  cannot 

be  supported ;   the  local  Acts  8  &  9  Vict.  c.  xl.,  and  9  &  10  Vict. 

c.  xiv.,  referred  to  in  the  case,  consolidate  this  branch  with  the 

trunk,  and  enact  that  it  shall  be  ''part  of  the  Great  Western 

Bailway :  **  and  the  award  finds  that  it  is  worked  by  the  Company 

as  part  of  the  Great  Western  Bailway  (6).     Part  of  the  expenses, 

namely  those  of  management,  the  Company  have  not  been  able  to 

separate  from  the  general  expenses  so  as  to  ascertain  exactly  what 

is  due  to  the  branch,  but  have  been  obliged  to  apply  to  this  part 

the  same  proportion  which  the  parish  contend  is  applicable  to  the 

whole  expenditure,  namely,  the  proportion  which  the  traflSc  of  the 

branch  bears  to  the  trafSc  of  the  entire  concern.    In  considering 

the  rateable  value,  the  real  circumstances  of  the  occupation  must 

be   looked   at   (Reg.  v.  The   London  and   South   Western   Railway 

Company  (1)  and  Reg.  v.  The  Orand  Junction  Railway  Company  (2) ), 

and,  therefore,  it  is  as  part  of  the  Great  Western  Bailway  that  the 

portion  in  the  parish  must  be  *rated.     Then  what  portion  of  the       [  •392  ] 

rent  or  rateable  value  of  the  whole  is  to  be  apportioned  to  the  part 

of  the  railway  in  the  parish  of  Tilehurst  ?   The  parish  contend  that 

(1)  55  B.  B.  351  (1  Q.  B.  558).  (although  it  might  possibly  have  been 

(2)  62B.  B.  275(4  Q.  B.  18).  the  subject  of  a   separate    tenancy) 

(3)  47  B.  B.  490  (8  Ad.  &  El.  73).  must  here  be  considered  as  merely  a 

(4)  74  B.  B.  268  (10  Q.  B.  208).  portion  of  the  main  line;  which  por- 

(5)  Ante,  p.  629.  tion  might  be  more  or  lesp  profitable 

(6)  Sir  F,  Kelly  admitted,  in  com-  than  others,  J 
mencing  his  argument,  that  the  branch 
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it  should  be  that  proportion  which  the  gross  receipts  in  the  parish 
bear  to  the  gross  receipts  of  the  whole.  It  is  answered  that  the 
proportion  should  be  that  of  the  net  receipts  in  the  parish  to  the 
net  receipts  of  the  whole.  But  these  ratios  are  in  fact  the  same. 
The  railway  with  its  appurtenances  consists  of  two  distinct  portions, 
one  the  source  of  profit,  in  the  sense  of  direct  revenue,  namely,  the 
line  of  railway  for  passage  over  which  the  charge  is  made,  the  other 
a  mere  source  of  expense,  namely,  the  stations  and  works  necessary 
for  carrying  on  the  trade.  These  latter,  on  the  principle  laid  down 
in  Reg.  v.  Overseers  of  Mile  End  Old  Town  (i)  and  Reg.  v.  Hammer- 
smith  Biidge  Company  (2),  must  first  be  deducted  from  the  gross 
receipts.  The  other  expenditure,  of  whatever  kind,  in  truth  stands 
on  the  same^round.  How  can  the  salaries  of  the  oflScers,  or 
lighting  and  office  expenses,  or  the  repair  of  carriages,  be  local 
charges?  Still  less  are  the  interest  and  the  tenant*s  profits  on  the 
capital  necessary  to  work  the  railway  local  charges.  The  Company 
divide  the  estimated  capital  by  the  number  of  miles  over  which  the 
branch  railway  passes,  and  suppose  the  twenty-fifth  part  of  that 
capital  applicable  to  each  mile  of  railway,  which  is  to  suppose  each 
mile  of  railway  equally  expensive  and  equally  profitable,  though  the 
gross  receipts  of  each  mile  vary.  This  is  merely  absurd.  These 
are,  therefore,  all  general  charges,  and  to  be  deducted  from  the 
gross  receipts.  Maintenance  of  way,  at  first  sight,  appears  to  be 
local  in  its  nature.  *But  this  is  also  a  charge  on  the  general  trade. 
If  the  maintenance  of  the  way  in  the  parish,  by  reason  of  any 
extraordinary  difficulties,  as  a  cutting,  or  tunnel,  or  incline,  were 
BO  expensive  as  to  exceed  in  annual  cost  the  gross  receipts,  then, 
like  a  station,  it  would  become  a  source  of  charge  and  not  of  profit, 
and  must  be  deducted  from  the  gross  receipts  of  the  whole  line.  So 
in  all  cases,  as  the  expense  of  maintenance  of  way  assists  in  earning 
more  than  the  sum  paid  for  passing  over  that  portion  of  the  railway 
in  the  parish,  it  is  properly  considered  as  a  charge  on  the  general 
traffic.  This  further  appears  from  considering  the  mode  of  charge, 
which  is  one  uniform  rate  per  mile  for  each  passenger  over  the 
entire  railway.  Of  each  fare  a  portion  is  referable  to  expenses ; 
the  rest  is  profit.  The  aggregate  of  the  fares  are  the  gross  receipts; 
the  aggregate  of  the  fares  minus  the  expenses  are  the  net  profits. 
If  one-third  of  each  fare  is  referable  to  expense,  and  the  two-thirds 
to  profit,  the  one-third  of  the  gross  receipts  represents  the  expense 
and  two-thirds  the  profit.  And  this  is  the  same,  whether  the  receipt 
(1)  74  B.  R.  268  (10  Q.  B.  208).  (2)  Ante,  p.  629. 
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of  the  whole  line  be  taken  or  the  receipts  in  the  particular  parish  ; 
therefore,  the  ratio  of  the  gross  receipts  and  the  ratio  of  the  net 
profits  is  in  fact  the  same ;  and,  the  rateable  value  of  the  whole 
railway  being  ascertained,  the  rateable  value  of  the  part  in  the 
parish  will  bear  the  same  ratio  to  the  rateable  value  of  the  whole  as 
the  gross  receipts  in  the  parish  do  to  the  whole  gross  receipts.  But 
it  is  said  that  this  is  inconsistent  with  the  finding  of  the  award,  that 
"  the  actual  expenses  of  the  Company  are  not  in  the  proportion  of 
the  actual  gross  receipts."  This  is  true,  because  the  gross  receipts 
vary  with  circumstances  from  day  to  day,  but  the  expenses  must 
always  be  adequate  to  meet  the  ^maximum  of  traffic.  The  rateable 
value,  however,  or  the  profit,  is  in  the  proportion  of  the  gross  receipts. 

Arguments  for  the  appellants :  ^  " ' 

The  estimate  of  the  rateable  value  made  by  the  respondents 
cannot  be  right ;  for  they  have  neither  made  sufficient  deductions 
to  obtain  the  annual  value  of  the  entire  railway,  nor  have  they 
properly  apportioned  it  among  the  parishes.  The  allowance  due  in 
respect  of  depreciation  of  the  railway  and  of  the  personal  stock  has 
not  been  made.  The  first  was  adjudged  to  be  a  proper  deduction 
in  Reg.  v.  London,  Brighton  and  South  Coast  Railway  Company  (l) ; 
and  the  second  stands  on  the  same  footing,  and  has  been  hitherto 
made  in  all  the  reported  cases  on  railway  rates. 

Then,  an  apportionment  on  the  ratio  of  gross  receipts  is  bad.  In 
the  same  case  of  The  Brighton  Railway  rate  (i)  it  was  decided,  after 
much  consideration  of  that  and  two  other  Sessions  cases  argued  at 
the  same  time,  that  the  local  profit,  or  the  difference  between  the 
gross  earnings  and  the  outgoings  and  deductions  in  each  parish,  is 
the  proper  measure  of  rateable  value  in  each  parish.  It  is  true 
that  in  Reg.  v.  Overseers  of  Mile  End  Old  Town  (2)  the  gross  receipts 
were  held  to  be  a  good  guide  to  the  relative  value  of  the  apparatus 
which  supplied  water  in  each  parish ;  but  it  was  there  found  that 
the  expenses  were  in  proportion  to  the  receipts ;  so  that  the  gross 
and  the  net  receipts  represented  the  same  proportion,  and  either 
one  or  the  other  could  be  used  in  subdividing  the  entire  value.  It 
was  there  admitted  that,  in  ordinary  works,  where  the  expenses 
vary,  the  net  and  not  the  gross  receipts  are  the  test.  Here  the 
award  expressly  finds  that  the  expenses  are  *not  in  proportion  to 
the  gross  receipts,  either  on  the  line  generally  or  on  the  branch. 
If,  then,  the  rate  has  been  founded  on  a  false  basis,  it  should  be 

(1)  AnU,  p.  590.  (2)  74  B.  E.  268  (10  Q.  B.  208). 
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quashed,  and  the  award  either  set  aside  or  referred  back  for 
correction,  unless  the  appellants  have  proposed  a  more  correct 
estimate  of  the  rateable  value  within  the  parish. 

The  Company  rely  upon  the  same  local  receipts  as  the  parish. 
On  these  both  are  agreed.  But  they  confine  the  inquiry  as  to  local 
expenses  almost  wholly  to  the  branch,  because  it  so  happens  that 
this  branch  has  a  separate  plant  appropriated  to  the  public  service 
on  it,  and  local  ofScers.  So  the  repairs  of  the  way  and  stations  are 
manifestly  separate;  and  it  is  only  in  considering  the  article  of 
central  management  that  it  is  necessary  to  inquire  into  the 
expenses  incurred  elsewhere.  These  local  expenses  are  all  sub- 
divided along  the  branch  in  a  mileage  proportion,  because,  as  the 
award  finds,  they  are  '' common  to  the  entire  branch."  However 
exceptionable  the  mileage  division  of  receipts  or  expenses  may  be 
as  a  general  rule,  it  may  be  a  very  proper  principle  along  certain 
portions  of  a  railway,  as  Colbridgb,  J.  observed  in  Reg.  v.  The 
London,  Brighton  and  Smith  Coast  Railway  Company  (i).  Indeed 
it  is  practically  impossible  to  apportion  the  expenses  over  some 
parts  of  a  railway  in  any  other  mode.  There  is  great  difficulty  in 
saying  what  expenses,  except  those  of  local  repairs,  are  of  a  local 
character.  But,  where  the  whole  cost  of  working  a  branch  exceeds 
the  earnings,  the  whole  branch  must  be  worthless  to  a  tenant,  and 
therefore  no  part  of  it  can  be  said  to  have  any  rateable  value  as  a 
railway ;  and  it  cannot,  except  as  railway,  be  a  subject  of  assess- 
ment (2).  It  is  true  that  profit  *may  accrue  to  the  Company  and  to 
the  main  line  in  respect  of  traffic  supplied  through  the  branch  ;  but 
this  enhances  the  rateable  value,  and  therefore  the  rates,  of  the 
main  line  in  other  parishes.  To  rate  in  respect  of  such  profit  on 
the  branch  will,  in  effect,  be  to  rate  the  Company  twice  over  for  it. 
The  Company  do  not  contend  that  the  land  occupied  by  them  is 
worth  nothing,  but  that  it  locally  earns  nothing  as  a  railway. 
They  do  not  treat  the  branch  as  an  independent  railway,  bat 
confine  their  estimate  of  receipts,  working  expenses,  repair  and 
necessary  stock  in  trade  to  that  branch  as  the  best  method  of 
approximating  to  the  real  local  value  of  that  part  of  the  entire 
concern.  If  they  had  extended  the  inquiry  to  the  rest  of  the  rail- 
way, the  result  would  have  been  the  same,  but  there  would  have 

been  more  trouble  in  getting  at  it. 

Cur,  adv.  vtUt. 

South  Junction  and  Altrincham  Bail- 
way  Company,  argued  April  26th, 
1851,  before  Patteson,  Wightznan  and 


(1)  Ante,  p.  608. 

(2)  On  this  point  reference  was  made 
on  both  sides  to  Reg,  v.  The  Manchester 
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Lord  Campbell,  Gh.  J.  now  said : 

We  think  it  right  to  state  that  judgment  will  not  be  given  in  this 
case  during  the  present  Term ;  and  we  hope  that  before  the  next 
Term  Parliament  may  interpose  and  relieve  us  from  the  difScult 
position  in  which  we  are  now  placed  when  called  upon  to  administer 
the  existing  law  with  respect  to  the  rating  of  railways. 

The  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  enacts 
that  no  rate  shall  be  of  any  force  ''  which  shall  not  be  made  upon 
an  estimate  of  the  net  annual  value  of  the  several  hereditaments 
rated  thereunto ;  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent-charge, 
if  any,  and  deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent." 

This  rule  is  easily  applicable  to  all  the  property  which  the 
Legislature  had  in  contemplation  in  laying  it  down.  But  it  is 
wholly  inapplicable  to  a  railway  extending  many  miles  through 
many  parishes,  with  a  trunk  line  and  branches,  the  traffic  upon  its 
different  sections  varying  materially,  and  the  expense  of  working 
these  different  sections  bearing  no  certain  proportion  to  the 
earnings  upon  them.  Required  to  determine  how  a  Bail  way 
Company  should  be  assessed  in  a  parish  through  which  a  branch 
of  the  railway  passes,  without  any  station  within  the  parish,  the 
traffic  on  this  branch  being  comparatively  small,  and  large  out- 
goings being  required  from  the  peculiarities  of  the  locality  to  keep 
in  repair  and  to  work  the  portion  of  the  railway  within  this  parish, 
we  are  directed  to  consider  the  rent  at  which  this  section  of  the 
railway  might  reasonably  be  .expected  to  let  from  year  to  year  free 
of  all  usual  tenant's  rates  and  taxes  and  tithe  commutation  rent- 
charge  :  and  the  only  guide  we  have  as  to  deductions  is  to  deduct 
the  probable  annual  cost  of  repairs,  insurance,  and  other  such 
expenses,  without  any  intimation  as  to  what  we  are  to  do  with 
respect  to  tunnels,  or  embankments,  or  standing  engines  employed 
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Erie,  J  J.  In  that  case  the  Sessions 
had  assessed  a  railway,  not  according 
to  its  value  as  used  for  a  railway,  but 
according  to  the  value  of  the  adjoining 
land,  which  was  greater.  On  a  case 
reserved  by  the  Sessions  (which  found 
also  that  the  railway  had  displaced 
many  buildings  which  before  contri- 


buted largely  to  the  rates).  Peacock 
(with  whom  was  Wheeler)  appeared  in 
support  of  the  order  of  Sessions,  but, 
after  a  short  discussion,  gaye  up  the 
point.  Sir  F,  Kelly  and  Cowling, 
contrdy  were  not  called  upon.  Order  of 
Sessions  quashed,  and  rate  amended. 
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exclufiively  ^within  the  parish,  or  locomotive  engines  employed  on 
the  whole  line,  or  the  general  expenses  of  the  directors  who  manage 
the  entire  concern,  or  the  charge  arising  from  the  naaintenance  of 
stations  or  the  employment  of  police.  If  we  settle  all  these  and 
similar  questions,  we  may  be  considered  as  legislators  rather  than 
as  Judges ;  making  rather  than  expounding  the  law.  At  all  events 
we  must  proceed  upon  the  most  improbable  and  nearly  absurd 
supposition,  that  a  person  may  be  found  who  woald  take  the 
portion  of  the  railway  which  passes  through  a  single  parish,  and 
no  more,  as  tenant  from  year  to  year. 

Without  some  alteration  in  or  declaration  of  the  law  upon  this 
subject  by  the  Legislature,  we  foresee  that,  although  we  shonld 
give  judgment  between  these  parties  (which  we  may  be  obliged  to 
do  unaided,  according  to  the  best  of  our  ability),  much  trouble, 
litigation  and  expense  must  still  arise  both  to  parishes  and  to  Bail- 
way  Companies  throughout  England.  In  the  case  now  before  us, 
fifty-three  appeals  to  Quarter  Sessions  are  consolidated,  which 
might  all  have  been  separately  prosecuted  ;  and  no  decision  which 
we  are  at  liberty  to  pronounce  can  put  an  end  to  the  disputes 
between  parishes  and  Bailway  Companies  which  are  now  raging. 

It  is  not  for  us  to  suggest  what  it  may  be  fit  to  enact ;  but  we 
make  no  doubt  that  Parliament  in  its  wisdom  might  lay  down  a 
rule  applicable  to  the  rating  of  this  novel  and  important  species  of 
property,  both  simple  and  equitable,  which  would  effectaally  put 
an  end  to  all  litigation  upon  the  subject. 


1852. 
Feh.  10. 

[  1085  ] 
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The  judgment  was  delivered  in  Hilary  vacation  (February  10th), 
1852,  by 

Lord  Campbell,  Ch.  J. : 

This  case  was  argued  before  us  in  June  last.  Soon  afterwards, 
we  stated  the  extreme  difficulty  we  felt  in  satisfactorily  applying 
the  provisions  of  the  Parochial  Assessment  Act  to  the  solution  of 
the  questions  which  it  presents  for  our  decision ;  and  *we  expressed 
our  conviction  that  they  required  the  interposition  of  the  Legisla- 
ture, rather  than  the  judgment  of  a  court  of  justice.  Parliament, 
however,  has  not  thought  it  right  at  present  to  deal  with  these 
questions;  and  it  becomes  our  duty  to  no  longer  delay  giving 
judgment,  which  the  parties  have  a  right  to  demand  at  our  hands. 

These  considerations,  however,  obviously  make  it  desirable  that,  in 
our  present  judgment,  we  should  limit  ourselves  as  closely  as  we  can 
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to  the  decision  of  the  points  which  necessarily  arise,  and  govern 
ourselves  strictly  by  the  Parochial  Assessment  Act,  and  the  prin- 
ciples laid  down  in  former  cases.  Fortunately,  we  have  received 
much  assistance  both  from  the  clear  statement  of  the  case  sub- 
mitted to  us,  and  from  the  succinct  abstract  of  the  arguments 
of  the  counsel  who  appeared  for  the  parties  before  us,  to  be  found 
in  the  15th  volume  of  the  Queen's  Bench  Beports  (i). 

The  rate  in  question  is  imposed  on  the  appellants  in  respect  of 
their  occupation  of  two  miles  and  a  half  of  the  railway  in  the 
respondent  parish ;  and  these  two  miles  and  a  half  are  part  of  a 
line,  rather  more  than  twenty-five  miles  in  length,  constituting 
what  was  originally  intended  to  form  an  independent  and  entire 
railway,  and  to  be  called  the  Berks  and  Hants  Bailway.  It  is  now, 
however,  what  we  call  a  branch  of  the  Great  Western  Bailway, 
owned  and  worked  by  the  appellants.  Whether,  for  the  purpose  of 
this  rate,  these  two  miles  and  a  half  are  to  be  considered  as  a  part 
of  this  branch,  treated  in  most  material  respects  as  an  independent 
whole,  or  whether  as  part  of  the  whole  Great  Western  *Bailway, 
including  therein  the  branch,  without  any  distinction  between 
branch  and  trunk,  will  be  one  of  the  most  important  points  of  our 
consideration.  The  appellants  proceed  on  the  former,  the  respon- 
dents on  the  latter,  assumption.  We  think  that  it  will  clear  our 
way  to  adopt,  in  the  first  place,  for  the  sake  of  argument,  the 
assumption  of  the  respondents. 

Both  parties  have  agreed  that  it  is  important  to  settle  four  points 
as  cardinal  to  the  decision  of  the  case :  1.  The  total  gross  annual 
receipts  of  the  appellants  from  the  whole  line,  including  both 
trunk  and  branch :  2.  The  total  gross  annual  receipts  from  the  two 
miles  and  a  half :  8.  The  allowance  and  deductions  which  are  to  be 
made  from  the  first  mentioned  sum,  so  as  to  give  the  net  rateable 
value  of  the  whole  line  :  and  4.  The  net  rateable  value  of  the  two 
miles  and  a  half. 

With  respect  to  the  two  first  of  these  they  are  agreed ;  and, 
although  there  be  a  difference  as  to  the  third,  it  is  not  so  much  in 
principle  as  in  matter  of  fact.  This  difference  we  will  settle  first. 
The  appellants,  in  addition  to  allowances  for  annual  repair  of  rails 
and  framework,  and  of  moveable  stock,  claim  to  be  allowed  two 
specific  sums  for  their  ultimate  renewal  and  reproduction.  We  feel 
the  difficulty  which  exists  in  theory  with  regard  to  this  claim.  This 
has  been  well  stated  in  a  pamphlet,  published  since  the  argument, 

(1)  Reg,  v.  Qreat  Western  Bailway  Company ^  ante,  p.  379. 
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by  Mr.  Smirke  (i) :  but  we  folly  considered  the  subject  in  coming 
to  our  decision  in  Reg,  v.  The  Ijondon,  Brighton  and  South  Coast 
Railway  Company  (2) ;  and  we  adhere  to  that  decision.  It  is  not 
necessary,  indeed,  *to  reconsider  it  now ;  for  the  respondents  do  not 
dispute  it,  contending  that  they  have  clearly  made  these  deductions 
in  the  allowance  for  annual  repairs.  But,  as  this  allowance  does 
not  equal  in  amount  the  sum  of  the  allowances  which  the 
appellants  have  claimed  under  the  two  heads  of  annual  repair  and 
ultimate  renewal,  and  as  no  objection  is,  or  could  properly  be, 
made  before  us  on  the  ground  of  excess  in  their  calculation,  it  is 
clear  that  substantially  this  allowance  has  not  been  made.  Upon 
this  point,  therefore,  our  decision  must  be  for  the  appellants.  Thej 
admit,  indeed,  that  they  do  not  annually  set  aside  any  sum  to  fonn 
a  distinct  fund  for  this  renewal  and  reproduction ;  but  the  case 
finds  that  they  retain  out  of  their  annual  revenue  a  reserve  fand 
for  all  contingencies,  including  these  items  among  them;  and, 
further,  that,  although,  by  annual  repairs  and  partial  renewals, 
both  the  rails  and  the  moveable  stock  are  maintained  in  an 
efficient  state,  yet  this  will  not  supersede,  as  to  either,  the  neces- 
sity of  that  fundamental  renewal  and  reproduction  for  which  these 
deductions  are  claimed.  We  consider,  however,  this  question  con- 
cluded by  the  decision  referred  to ;  and  the  effect  of  this  would  be, 
at  all  events,  to  reduce  the  rateable  value  in  the  respondent  parish 
from  the  first  to  the  second  sum  agreed  to  in  the  case,  namely  2541. 
per  mile. 

We  have  now,  then,  three  terms  out  of  the  four  settled ;  the 
remaining  question  is,  what  is  the  net  rateable  value  of  the  two 
miles  and  a  half.  Now,  as  the  net  rateable  value  is  that  which  remains 
of  the  gross  receipts  after  all  just  deductions  made,  it  might  seem 
at  first  sight  that  we  might  confine  our  inquiry  to  the  two  miles 
and  a  half,  and  that  we  only  encumber  the  investigation  ^uselessly 
by  introducing  into  it  any  consideration  of  the  gross  and  rateable 
value  of  the  whole  line.  But  the  circumstances  of  a  railway 
make  this  absolutely  necessary ;  the  inquiry  may  become,  and 
undoubtedly  does  become,  more  complicated  and  difficult  thereby; 
but  it  would  be  wholly  incomplete  and  illusory,  even  in  its  result, 
unless  we  did  so.  Of  the  outgoings  of  a  railway  some  are  general, 
having  no  more  connection  with,  or  influence  on,  one  part  of  the 
whole  line  than  on  any  other ;  incurred  for  the  sake  of  the  whole 

(1)  **A  Letter  to  Lord  Campbell,      rating  of  railways."    London,  1851. 
Lord  Chief  Justice"   &a,   "on    the  (2)  ^nte,  p.  690. 
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line,  and  contributing  to  the  profits  every  where.  Of  course  these 
must  be  distributed ;  and  to  every  mile  must  be  apportioned  some 
share,  on  whatever  principle  the  apportionment  is  to  be  settled. 
Some  again  seem  purely  local :  a  tunnel  here,  an  inclined  plane  there 
(we  purposely  mention  striking  and  definite  peculiarities) ;  yet 
even  these  are  contributing  to  the  earnings  every  where :  without 
these  the  traffic  on  either  side  could  have  no  existence.  It  would 
be  wrong  to  set  these  wholly  and  exclusively  against  the  receipts 
earned  in  the  same  part  of  the  line.  We  need  not  dwell  on  this, 
because,  in  principle,  some  distribution  is  on  all  hands  agreed  to 
be  necessary  :  the  only  difficulty  is  in  determining  what  mode  is  to 
be  adopted  for  making  it  justly;  a  difficulty  we  believe  actually 
insurmountable  in  fact,  if  strict  mathematical  accuracy  were 
insisted  on.  It  is  our  business,  however,  only  to  lay  down  the 
general  rule ;  and,  in  applying  it,  much  must  be  left,  not  only 
to  the  experience  and  acuteness,  but  also  to  the  good  sense  and 
good  faith  and  candour,  of  the  parties  concerned,  whose  interests 
will  be  found  in  the  end  to  be  the  best  consulted  by  this  mode  of 
dealing. 

How,  then,  are  the  deductions  from  the  total  gross  ^revenue, 
which  constitute  the  difference  between  it  and  the  total  net  rateable 
value,  to  be  apportioned,  so  as  to  arrive  at  the  actual  sum  which 
constitutes  the  rateable  value  of  the  two  and  a  half  miles  ?  There 
is  no  difficulty  in  giving  the  first  answer ;  indeed  principle  and 
authority  leave  us  no  option ;  it  must  be  done  by  acting  on  what  is 
called  the  parochial  principle:  we  are  dealing  with  a  parochial 
question ;  with  one  in  which  the  interests  of  the  several  parishes 
on  a  line  of  railway  are  quite  distinct.  We  are  to  ascertain  what 
expenses  are  incurred  in  earning  the  gross  receipts  on  the  two 
miles  and  a  half ;  what  charges,  parochial  or  otherwise,  they  are 
liable  to :  what  is  fairly  to  be  deducted  for  tenant's  profits,  and  so 
on  ;  the  same  process  in  kind  is  to  be  gone  through  with  regard  to 
the  two  miles  and  a  half  as  would  be  with  regard  to  the  whole  line, 
if  that  were  all  in  one  parish.  We  need  not  now  repeat  the  reason- 
ing which  appears  in  our  judgment  before  referred  to.  But,  as 
we  then  said,  and  have  now  in  part  repeated,  this  principle  does 
not  preclude  a  consideration  of  charges  and  expenses  wherever  arising 
locally,  which  are  necessary  for  keeping  the  subject  of  assessment 
at  the  value  which  is  made  the  measure  of  that  assessment.  And, 
further,  we  must  add  that,  wherever  it  is  foimd  that  such  charges 
and  expenses  do  in  fact  apply  equally  to  every  mile  of  a  railway,  it 
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is  a  convenient  and  allowable  mode  to  arrive  by  a  mileage  division 
at  the  proportionable  part  to  be  assigned  to  the  miles  in  any 
particular  parish.  This  is  no  departure  from  the  parochial  prin- 
ciple.  If  it  be  assumed  as  to  particular  charges  (central  superin- 
tendence for  instance)  that  a  separate  investigation  of  them  as 
they  actually  arise  in  or  are  referable  to  a  particular  parish  woold 
lead  us  to  the  same  result  as  *a  mileage  distribution  of  the  whole, 
it  becomes  by  the  hypothesis  but  another  mode  of  arriving  at  it ; 
in  many  cases  it  will  be  the  more  convenient  and  just,  in  some 
perhaps  it  may  be  the  only  practicable  mode. 

Having  now  laid  down  the  principle,  it  will  be  right  to  apply  it 
to  what  the  case  finds  as  to  the  two  modes  which  have  been 
respectively  adopted  by  the  parties  :  and  first,  for  convenience  sake, 
to  that  of  the  appellants.     ''They/'  it  is  said,  have  taken  "the 
gross  receipts  per  mile  per  annum  in  the  respondent  parish  exactly 
as  the  respondents  had  done ;  and  they  deducted  from  these  tbe 
actual  expenses  of  each  mile,  ascertained  or  estimated  "  (i).    If  the 
case  had  stopped  there,  we  should  have  supposed  that  they  had 
strictly  acted  on  the  true  principle,  and  we  must  have  adopted  their 
conclusion.    But  it  is  evident,  from  what  follows,  that  we  shoold 
have  been  led  into  error.    For  the  case  goes  on  thus:  ''In  order 
to  do  this,  they  ascertained  the  actual  expenses  incurred  on  the 
branch  alone;   and  where  those  expenses  were  common  to  the 
entire  branch  they  divided  such  expenses  by  the  number  of  mil^ 
in  the  branch ;  and  they  considered  the  result  to  be  the  expense  of 
each  mile  in  the  branch.    A  small  portion  of  the  general  expenses 
of  the   entire  railway,  being  those  of  central  superintendence, 
printing  and  advertising,  were  apportioned  on  the  branch  in  tbe 
ratio  of  the  business  or  tra£Sc  upon  it ;  and  such  portion  was  then 
subdivided  as  before  on  the  mileage  principle  "  (i).    This  explana- 
tion shows  that  the  appellants  have  in  fact  separated  the  branch 
from  the  trunk,  except  as  to  what  they  call  a  small  portion  of  the 
general  expenses  of  the  entire  railway,  and  then   divided  ^tbe 
expenses  of  the  branch,  thus  separated,  on  the  mileage  principle^ 
We  do  not  think  them  necessarily  wrong  in  this  last  particular;  ^^ 
may  have  been  no  practical  departure  from  the  true  principle,  bat 
only  an  allowable  instance  of  what  we  have  above  stated  to  he  ^ 
convenient  practice,  where  the  actual  expenses  were  the  same  od 
every  mile ;  and,  as  no  objection  is  made  to  this  by  the  respon- 
dents, we  must  assume  that  it  was  so.    But  the  separation  of  tbe 

(1)  Ante,  pp.  640,  641. 
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branch  from  the  trank  is,  in  its  effect,  the  substantial  ground  of        Bvo. 
dispute  between  the  two  parties,  producing,  it  may  be  said,  nearly       grka.t 
the  whole  difference  between  254/.  and  30i.  per  mile ;  and,  unless     2ai*lway 
they  are  justified  in  this,  it  is  impossible  that  their  mode  of     CoMPAmr, 
ascertaining  the  rateable  value  can  prevail:   and  we  think  they 
are  not. 

We  wish  it  to  be  distinctly  understood  that  we  come  to  this 
conclusion  solely  on  the  facts  of  this  case.  We  are  far  from  saying 
that  there  may  not  be  cases  in  which  two  lines  connected  for  many 
purposes,  and  worked  by  the  same  Company,  may  yet  have  been 
kept  so  distinct  by  the  statute  or  agreement  which  creates  the  con- 
nexion, or  by  the  circumstances  under  which  they  are  worked,  that 
for  the  purpose  of  rating  they  would  have  to  be  separately  con- 
sidered as  two  distinct  subject-matters.  When  such  cases  arise, 
they  must  be  dealt  with  according  to  their  respective  circumstances ; 
but  in  the  present  case  the  fusion  of  the  two  lines  is  complete. 
The  branch,  as  we  have  hitherto  called  it,  is  absorbed  into  the 
trunk;  and,  whether  Tilehurst  is  one  or  the  other,  our  decision 
must  have  been  the  same. 

For,  by  the  case  (p.  688),  it  is  found  that,  by  the  48th  section 
of  the  special  Act,  the  appellants  were  enabled  to  purchase,  and 
the  Company  incorporated  by  *that  Act  to  sell  and  transfer,  the  [  '^093  ] 
undertaking  to  the  appellants:  and,  on  the  completion  of  the 
purchase,  the  appellants  were  to  have  and  to  hold  the  undertaking, 
the  Company  to  be  dissolved,  and  the  building  and  works  to  become 
part  of  the  Great  Western  Railway.  Accordingly,  the  appellants 
became  the  purchasers  and  proprietors  :  and  by  a  subsequent  Act, 
9  &  10  Vict.  c.  xiv.,  it  was  enacted  that  it  should  thenceforth  become 
part  of  the  Great  Western  Railway. 

So  much  for  what  it  is.  And  how  has  it  been  worked  ?  The 
case  finds  that,  ever  since  its  completion,  and  at  the  time  of  making 
the  rate,  it  was,  and  still  is,  worked  as  part  of  the  entire  railway 
known  by  the  name  of  the  Great  Western  Railway :  that  a  certain 
number  of  engines  and  carriages  are  appropriated  to  it;  and  a 
certain  number  of  ofScers  and  servants  employed  exclusively  on  it. 
No  separate  account  of  receipts  and  expenditure  in  respect  of  it  is 
kept ;  but  such  receipts  and  expenditure  are  included  in  the  general 
half-yearly  revenue  accounts  laid  before  the  proprietors:  no 
separate  annual  account  in  abstract,  showing  the  total  receipts 
and  expenditure  in  respect  of  it,  is  prepared  by  the  appellants  so 
as  to  be  furnished  to  the  overseers  of   the  poor  of  the  several 
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Rxo.        parishes  throagh  which  the  said  branch  passes,  in  conformity  with 
Great       ^tat.  8  &  9  Vict.  c.  20,  s.  107  (Bail way  Glauses  Consolidation 
w»«aH      Act.  1845). 

CoMPAKT.  Thus  it  appears,  both  by  the  statutes  and  the  Acts  of  the  appel- 
lants, that  there  is  absolutely  nothing  to  distinguish  the  miles  in 
Tilehurst  from  the  miles  in  Faddington,  Ealing,  or  any  other  parish 
on  the  original  line.  For  the  mere  allotment  of  engines  and 
carriages,  or  officers  and  servants,  is  nothing  for  the  present 
purpose :  it  is  merely  an  economical  arrangement  of  the  Company 
[  •1094  ]  for  the  *working  of  this  part  of  their  line.  We  conclude,  there- 
fore, that  a  rateable  value,  ascertained  by  considering  twenty-five 
miles  as  a  distinct  whole,  cannot  be  correct ;  and  therefore  we 
cannot  adopt  that  which  is  proposed  by  the  appellants. 

The  mode  adopted  by  the  respondents  is  now  to  be  considered. 
The  case  finds  that, ''  having  "  "  ascertained  the  rateable  value  of 
the  whole  railway,  minys  the  stations,  they  ascertained  the  gross 
actual  annual  receipts  of  "  the  appellants  ''  in  respect  of  each  mile 
and  portion  of  a  mile  of  railway  in  their  parish :  and  they  assessed 
the  appellants  in  respect  of  the  said  two  miles  and  a  half "  ''in 
the  ratio  which  such  annual  receipts  bore  to  the  gross  annual 
receipts  of  the  Company  in  respect  of  the  entire  Great  Western 
Bailway  trunk  and  branches,  the  rateable  value  of  a  mile  of  railway 
in  the  respondent  parish  being  calculated  in  the  same  proportion 
to  the  rateable  value  of  the  whole  line ''  ''  exclusive  of  the  stations, 
as  the  gross  actual  annual  receipts  in  respect  of  such  mile  bore  to 
the  total  of  such  actual  annual  receipts  of  the  Company  "  (i). 

Before  we  consider  the  general  principle  here  stated,  we  should 
notice,  in  passing,  the  term  "  trunk  and  branches."  This  is  the 
only  place  in  the  case  where  the  plural  "  branches  "  is  used.  We 
do  not  know  whether  this  was  intentional  or  not ;  if  it  were,  as  we 
are  not  informed  of  any  circumstances  relating  to  the  other  branch 
or  branches,  we  cannot  say  whether  it,  or  they,  ought  to  have  been 
amalgamated  with  the  trunk  for  the  present  purpose.  But,  passing 
this  by,  it  appears  that  the  respondents  have  taken  the  deductions 
[  *1095  ]  at  the  same  *rate  for  every  mile  of  the  railway:  for  they  say,  as 
the  gross  receipts  of  one  mile  to  the  gross  receipts  of  the  whole,  so  the 
rateable  value  of  one  mile  to  the  rateable  value  of  the  whole.  This 
is,  in  effect,  to  strike  off  from  the  gross  receipt  of  a  mile  an  aliquot 
part  of  the  sum  which  is  struck  off  from  the  gross  receipts  of  the 
whole,  and  assumes  at  least  that  the  expenses  are  at  one  oniform 

(1)  Ante,  pp.  640,  641. 
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rate  throughout  the  Yfhole  line.  If  the  case  was  silent  on  this 
subject,  we  might  have  presumed  that  the  respondents  had  ascer- 
tained this  to  be  the  fact,  and  then  there  would  have  been  no 
objection  to  a  mileage  division :  but  the  case,  reasonably  understood, 
excludes  this ;  for  it  finds  (pp.  688,  689)  that  "  the  actual  expenses 
of  the  Company  are  not  in  the  proportion  of  the  actual  gross 
receipts,  either  on  the  branch  or  throughout  the  entire  railway ; 
nor  are  either  such  gross  receipts  or  such  expenses  at  one  uniform 
rate  per  mile  throughout  the  entire  railway."  The  counsel  for  the 
respondents  laboured  in  vain  to  explain  away  the  clear  meaning  of 
this  passage ;  and,  failing  in  that,  they  equally  laboured  in  vain  to 
show  that  all  the  expenses  on  a  railway  were  necessarily  to  be 
distributed  in  calculation  equally  over  the  whole  line. 

In  the  result,  we  cannot  adopt  either  of  the  modes  suggested  to 
us,  or  confirm  the  rate  at  either  of  the  sums  stated.  The  conse- 
quence must  be,  which  we  very  much  regret,  that  the  award 
must  be  referred  back  to  the  learned  arbitrators,  to  whom  the 
parties,  and  we  ourselves,  are  so  much  indebted  for  the  labour  and 
ability  which  they  have  bestowed  on  the  case.  We  trust  that 
the  principles  we  have  laid  down  will  enable  them  to  agree  on 
a  satisfactory  rate ;  and  that  there  may  be  no  more  litigation  on 
the  subject. 

We  have  said  nothing  in  respect  of  the  stations,  as  they  seem  to 

have  been  set  aside  from  the  matters  in  dispute,  and  very  properly, 

by  mutual  consent. 

Award  referred  back  for  amendment. 
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EAILSTONE  v.  The  YORK,    NEWCASTLE   and   BER- 
WICK RAILWAY  COMPANY  (1). 

(16  Q.  B.  404-418 ;  8.  0.  19  L.  J.  a  B.  464  ;  14  Jur.  1021.) 

In  debt,  under  •*  The  Lands  Olauaee  Consolidation  Act,  1845"  (8  &  9  Vict 
0.  18),  for  the  amount  of  compensation  claimed  by  the  plaintiff  according  to 
6.  68,  for  his  lands  actually  taken  by  defendants,  a  Bail  way  Company,  the 
declaration  alleged  that  plaintiff  gave  defendants  notice  in  writing  of  his 
claim,  which  exceeded  50/.,  and  of  his  desire  to  have  compensation  assessed 
by  a  jury :  that  twenty-one  days  elapsed,  and  that  defendants  did  not  give 
plaintiff  notice  of  their  intention  to  issue  a  warrant,  nor  did  they  issue  a 
warrant,  to  summon  a  jury  to  assess  compensation.  Plea :  that  they  did 
issue  a  warrant  within  twenty-one  days.     On  demurrer,  stating  as  ground 


(1)  Quest,  in  C.  P.  in  Richardson  v. 
8.  E,  Ry.  Co,  (1851)  11  C.  B.  154,  20 
L.  J.  0.  P.  236 :   see,  however,  8,  C. 

R.B. — VOL.  LXXXI. 


in  Ex.  Ch.  15  C.  B.  810,  21  L.  J.  C.  P. 
122,  and  Hay  ward  v.  Metropolitan  Ry, 
Co,,  (1864)  33  L.  J.  Q.  B.  73.— A.  C. 

42 


1850. 
May  31. 
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that  the  plea,  though  pleaded  to  the  vhole  count,  left  part  of  the  breach 
unanswered : 

Held,  by  Lord  Campbell,  Gh.  J.,  Patteson  and  Eblb,  J  J.,  that  no 
notice  was  required  by  the  statute,  and  that  the  plea  was  good. 
CoLBBlDGE,  J.  diaeenUente. 

Debt.  The  count  recited  that  the  plaintiff  was  entitled  to 
compensation  in  respect  of  certain  lands  and  of  his  interest  therein, 
which  before  then  had  been  ^sought  to  be  purchased  and  had  been 
taken  for,  and  of  other  land  and  his  interest  therein  which  had 
before  then  been  injuriously  affected  by,  the  execution  of  the  works 
authorised  by  the  Acts  of  Parliament  incorporating  the  defendants, 
for  which  they  had  made  no  compensation;  and  that  ihe  com- 
pensation claimed  by  him  exceeded  501. :  That  the  plaintiff  desired 
to  have  the  question  of  compensation  settled  by  a  jury  according  to 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  and 
gave  notice  in  writing  to  the  defendants,  who  were  the  promoters 
of  the  undertaking,  of  such  his  desire,  stating  in  such  notice  the 
nature  of  his  interest,  and  giving  as  the  amount  of  his  claim  for 
compensation  1,212Z.  IS^. ;  and  that  twenty-one  days  elapsed  after 
the  receipt  of  the  notice  by  the  defendants:  yet  defendants  did 
not,  at  any  time,  give  to  the  plaintiff  any  notice  of  their  intention 
to  cause  a  jury  to  be  summoned:  nor  did  they,  within  the 
twenty-one  days  after  receipt  of  notice,  issue  their  warrant  to 
the  sheriff  to  summon  a  jury:  whereby  they  became  liable  to 
pay  1,2122.  18^.,  the  amount  claimed  in  the  notice,  which  had  not 
been  paid. 

Plea  (i).  That  the  defendants  within  the  twenty-one  days  did 
issue  their  warrant  to  the  sheriff:  concluding  to  the  country. 

Demurrer,  assigning  as  cause  that  the  plea  was  pleaded  to  the 
whole  count,  and  was  no  answer  to  that  part  of  the  breach  which 
alleged  that  the  defendants  did  not  give  notice  of  their  intention  to 
summon  a  jury.     Joinder  in  demurrer. 

Joseph  Addison,  for  the  plaintiff: 

Nothing  contained  in  the  special  Acts  of  this  Company  affects 
the  question,  which  entirely  depends  on  the  construction  of  stat. 
8  &  9  Vict.  c.  18.  The  material  sections  are  88  and  68,  which 
form  part  of  a  code  of  sections,  beginning  with  sect.  18,  relating  to 
the  purchase  of  lands  otherwise  than  by  agreement.  *  *  The 
plaintiff,  in  his  count,  brings  himself  within  sect.  68.  By  the  plea, 
it  appears  that  a  warrant  was  issued ;  but  it  is  admitted  by  it  that 

(1)  Another  plea  was  demurred  to,  and  was  abandoned  without  argument. 
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no  notice,  8«ch  as  is  required  by  sect.  88,  was  ever  given ;  and  Rau^tonb 
the  question  comes  to  be  whether  such  a  notice  was  required  york  &c. 
before  issuing  the  warrant.  The  plaintiff  contends  that  it  was  company. 
necessary. 

It  is  clear  that  the  warrant  is,  within  the  words  of  sect.  88,  a 
''  warrant  for  summoning  a  jury  for  settling  any  case  of  disputed 
compensation ;  "  and  there  are  several  other  sections  which  show 
that  the  Legislature  intended  to  include  a  warrant  under  sect.  68, 
within  the  provisions  of  sect.  38.  By  sect.  51  the  costs  of  the 
inquiry  depend  upon  the  question  whether  the  verdict  is  for  a 
greater -or  less  sum  than  that  offered  by  the  promoters.  It  must 
have  been  intended  that  this  should  apply  to  the  costs  of  an  inquiry 
under  sect.  68;  but  there  is  no  provision  that  requires  the  pro- 
moters to  offer  a  sum  at  all,  unless  sect.  88  applies.  Again,  by 
sect.  54,  the  landowner,  if  he  requires  a  special  jury,  may  have  it, 
provided  he  gives  notice  to  the  promoters  before  they  issue  their 
warrant.  That  shows  that  the  Legislature  contemplated  that  the 
landowner  should  have  notice  that  the  warrant  was  about  to  be 
issued ;  for,  if  it  issues  without  notice,  he  will  be  too  late  in  asking 
for  a  special  jury. 

(Patteson,  J. :    If  the  party,  under  sect.  68,  chooses  to  have  a 
jury,  and  gives  notice  of  his  desire,  the  promoters  have  no  choice : 
they  must  summon  a  jury  within  twenty-one  days ;  and  one  does 
♦not  see  why  they  should  give  notice  of  their  intention  to  do  that       [  •408  ] 
which  it  is  known  they  must  do.) 

They  may  agree  to  give  the  amount  claimed  ;  the  party  is  entitled 
to  have  notice  that  they  intend  to  contest  his  claim.  The  con- 
struction of  the  corresponding  enactments  in  the  Scotch  Lands 
Glauses  Act,  8  &  9  Vict.  c.  19,  has  been  considered  in  the  Scotch 
Courts  in  The  Edinburgh  and  Northern  Bailway  Company  v. 
Leven  (i). 

Cowling^  for  the  defendants : 

The  important  section  is  s.  68.  It  does  not  expressly  require  that 
notice  should  be  given  before  the  warrant  issues :  and,  when  the 
provisions  of  the  statute  are  examined,  it  appears  that  the  intention 
was  that  notice  should  not  be  necessary  in  cases  under  that  section. 
There  are  two  classes  of  cases  contemplated  by  the  statute.    One 

(1)  20Scotti8h  Jurist,  371, 
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ia  where  the  landowner  is  in  possession  of  the  land  and  the  pro- 
moters seek  to  take  the  land  from  him.    Where  that  is  the  case, 
the  promoters  are  to  give  notice,  under  sect.  18,  that  they  require 
"  to  purchase  or  take  the  land."    When  they  have  done  so,  there 
exists  a  species   of   contract  by  which  they  are  hound  to  take 
and  pay  for  the  land;   and  the  statute   has  a  code   of   clauses 
providing  for  the  manner  in  which  the  amount  of  compensation 
shall  be  settled ;   of  which  it  is  only  necessary  to  consider  those 
which  apply  when  the  amount  claimed  exceeds  501.    The  landowner 
in  such  a  case,  at  any  time  before  the  warrant  to  summon  a  jury 
issues,  may,  if  he  chooses,  have  the  matter  referred  to  arbitration 
in  the  manner  provided  for  by  sects.  28  to  87  inclusive.     If  he  does 
not  so  choose,  the  compensation  *is  to  be  settled  by  a  jury  in  the 
manner  provided  for  by  sects.  88  to  57  inclusive.     The  promoters 
in  these  latter  cases  choose  their  own  time  for  issuing  the  warrant. 
Therefore  it  is  reasonably  provided  that  they  shall  give  ten  days' 
notice  that  they  intend  to  do  so,  in  order  that  the  landowner  may 
finally  determine  whether  he  will  have  the  matter  referred  to 
arbitration,  or  not.    All  this  applies  to  cases  where  the  party  is  in 
possession  of  his  land,  and  the  promoters  fix  their  own  time  for 
completing  the  contract.    If  the  promoters  do  not  go  on,  and  the 
party  desires  to  compel  them  to  do  so,  the  statute  leaves  him  to  his 
remedy  by  mandamuB  or  in  equity.     But  the  statute  also  contem- 
plates another  class  of  cases.     The  promoters  may  have  actually 
taken  the  lands.     This  they  may  have  done  lawfully,  under  sect.  85 
or  by  license  from  the  party,  or  wrongfully.     In  such  a  case  the 
party,  being  deprived  of  his  lands,  is  entitled  to  a  more  speedy 
remedy  than  that  by  mandamm.    And  accordingly  the  statute,  by 
sect.  68,  gives  him  one.     That  section  is  confined,  in  terms,  to 
cases  in  which  "  the  land  shall  have  been  taken  "  or  "  injuriously 
affected,"  and  no  compensation  made.     The  party  has  his  choice 
whether  he  will  have  it  settled  by  a  jury  or  not.    By  the  first 
branch  of  the  section  he  may  give  the  promoters  notice  that  he 
desires  to  have  the  amount  of  compensation  settled  by  arbitration; 
then,  if  within  twenty-one  days  the  promoters  do  not  consent  to 
pay  the   amount    claimed,   the   arbitration  goes  on,   that  being 
apparently  thought  a  sufficient  remedy.     Under  this  branch  of 
sect.  68  the  promoters  clearly  have  twenty-one  days  to  consider 
what  they  will  do.     But,  if  the  party  desire  to  have  it  settled  by  a 
jury,  he  is  to  give  *notice  of  such  his  desire ;  and,  if  the  promoters 
do  not  assent  to  pay  the  amount  claimed,  they  are  within  twenty-one 
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days  to  issue  their  warrant :  and,  as  the  party  has  no  power  to 
issue  a  warrant,  the  statute  gives  a  very  stringent  remedy :  in 
default  thereof  they  shall  be  liable  to  pay  to  the  party  the  amount 
of  compensation  claimed.  In  The  London  and  North  Western 
Railway  Company  v.  Smith  (i),  Lord  Cottbnham  calls  this  an  enact- 
ment of  as  severe  a  character  as  the  promoters  could  well  be  subject 
to.  It  certainly  is  of  a  penal  nature,  and  as  such  should  be  strictly 
construed ;  yet,  if  the  plaintiff  is  correct,  the  promoters,  by  the  first 
branch  of  the  section,  are  to  have  twenty-one  days  to  deliberate 
whether  they  will  permit  an  arbitration  to  go  on ;  but,  under  the 
second  branch,  in  which  the  consequences  are  so  much  more 
serious,  they  are  to  have  eleven  days  only :  for,  if  they  are  to  give 
ten  days'  notice  and  issue  the  warrant  within  twenty-one  days, 
they  must  finally  determine  in  eleven  days.  And  there  is  no 
reason  why  the  88th  section  should  be  applied  to  lands  actually  taken 
as  well  as  lands  proposed  to  be  taken ;  for  in  the  latter  case  the 
promoters  select  their  own  time  to  issue  the  warrant,  and  ought, 
therefore,  to  give  notice  of  their  intention  to  do  so ;  in  the  former, 
the  party  acts,  and  the  promoters  must  issue  their  warrant  within 
twenty-one  days  after  he  gives  them  notice.  This  the  party  knows ; 
and  it  is  unnecessary  to  supply  him  with  further  information. 

The  provision  for  summoning  a  special  jury  may  have  been  over- 
looked by  the  Legislature  in  framing  sect.  68 ;  or  it  may  have  been 
intended  that  the  party  should,  *at  the  same  time  when  he  sent  in 
his  notice  of  claim,  send  in  also  his  notice  that  he  required  a 
special  jury. 

The  case  of  The  Edinburgh  and  Northern  Railway  v.  Leven  (2)  was 
decided  under  stat.  8  &  9  Yict.  c.  19,  the  framing  of  which  is  not  the 
same  as  that  of  stat.  8  &  9  Yict.  c.  18.  Besides,  the  fact  there 
appears  to  have  been  that  the  claimant  was  still  in  occupation  of 
his  land. 
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Addison,  in  reply,  contended  that  the  Act  intended  that  the 
party,  whilst  in  possession  of  his  lands,  should  claim  compensation 
before  the  warrant  issued. 

(Pattbson,  J. :  That  is  not  so.  The  party  may  have  the  case  sent 
to  arbitration  before  the  warrant  issues ;  but  the  promoters  may 
issue  the  warrant,  though  he  does  nothing.) 


(1)  IMac&G.  216,  221. 


(2)  20  Scottish  Jurist,  371. 
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Lord  Campbell,  Gb.  J. : 

The  question  is,  whether  this  plea  is  a  good  bar,  as  it  leaves 
untraversed  the  averment,  that  no  notice  sach  as  is  required  in 
sect.  88  was  given.  That  depends  on  the  question  whether  such  a 
notice  was  required  by  the  facts  stated  in  the  declaration.  These 
facts  are,  that  the  plaintiff  was  entitled  to  compensation  for  bis 
lands  which  had  been  taken  and  had  been  injuriously  affected,  and 
that  he  gave  notice  to  the  promoters  of  the  amount  of  his  claim, 
and  his  desire  to  have  the  amount  of  compensation  settled  by  a  jary. 
Under  these  circumstances,  does  sect.  88,  which  requires  notice  to 
be  given  of  the  intention  of  the  promoters  to  issue  their  warrant, 
apply  ?  I  think  it  does  not.  Sect.  88  applies  to  a  different  state  of 
*circum stances,  where  the  land  has  not  been  actually  taken  or 
injuriously  affected  but  the  whole  matter  lies  in  negotiation  only. 
If  Mr.  Addisoii  could  have  shown  that  under  such  circumstances 
the  warrant  could  not  issue  without  the  party's  act,  he  would  have 
materially  assisted  his  argument :  but  that  is  not  so,  as  was  pointed 
out  by  my  brother  Fattbson  during  the  argument ;  and  therefore, 
under  those  circumstances,  it  is  necessary  that  the  claimant  should 
have  notice  that  the  warrant  is  about  to  issue.  Accordingly, 
sect.  88,  using  language  applicable  to  such  a  case,  requires  the 
promoters  to  give  notice  to  the  party,  and  to  state  in  the  notice 
what  sum  they  are  willing  to  give  for  '*  the  lands  sought  to  be 
purchased  by  them  from  such  party,  and  for  the  damage  to  be 
sustained  by  him."  Sect.  68  uses  different  language :  it  applies 
where  lands  "  shall  have  been  taken  for  or  injuriously  affected  by  the 
execution  of  the  works."  Under  that  state  of  facts  a  different  mode 
is  provided  by  the  statute.  The  party  who  is  put  out  of  possession 
of  his  lands  may  give  notice  to  the  promoters  of  his  desire  to  have 
the  amount  of  compensation  settled  by  a  jury.  The  party  chooses 
his  own  time  for  giving  that  notice ;  and  the  promoters  must  either 
pay  the  amount  he  claims,  or,  "within  twenty-one  days  after  the 
receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in  the  manner  herein  provided."  No 
notice  is  needed ;  and  the  Act  does  not  require  that  any  should  be 
given.  If  the  consequence  of  giving  this  construction  to  the  Act 
was  to  raise  a  difficulty  as  to  the  manner  in  which  the  jury  was  to 
be  summoned,  and  a  special  jury  obtained,  and  to  deprive  the  party 
of  the  advantages  he  would  otherwise  have  *in  that  respect,  I  should 
hesitate :  but  I  think  the  words  "  in  manner  herein  provided  "  give 
him  them  all.    I  have  much  respect  for  the  opinions  of  the  Scotcb 
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Judges ;  and,  if  their  decision  in  the  case  cited  had  been  on  the    Railstomb 

same  clauses  and  on  the  same  facts,  I  should  have  deferred  much 

to  their  opinion,  though  I  observe  that  a  very  learned  Judge,  Lord 

Jeffrey,  differed  from  the  rest  of  the  Court.    But  the  language  of 

the  Scotch  Act  varies  from  that  of  the  English  Act;  and  it  appears 

that  the  facts  in  The  Edinbu7'gh  and  Northern  Railway  Company  v. 

Leven  (i)  were  such  as,  if  they  had  occurred  in  England,  would  have 

brought  the  case  within  the  88th  section  of  the  Act,  not  the  68th. 

That  case,  therefore,  is  not  in  point.     I  think  the  plea  is  ^ood,  and 

that  there  should  be  judgment  for  the  defendants. 

Pattbson,  J.: 

The  plea  is  good,  unless  sect.  88  applies  to  such  a  case  as  the 
present,  where  the  lands  have  been  taken,  and  the  claimant  proceeds 
under  sect.  68.  I  am  clearly  of  opinion  that  sect.  88  does  not  apply 
to  such  a  case.  It  is  said  that  the  promoters  can  issue  a  warrant 
without  being  required  so  to  do  by  the  claimant.  But  it  is  to  be 
observed  that  throughout  the  Act  there  is  no  express  power  given  to 
the  claimant  to  require  the  question  of  compensation  to  go  to  a  jury, 
except  in  sect.  68.  Whether,  in  cases  where  the  land  has  not  been 
actually  taken,  there  is  an  implied  power  given  to  him  is  quite 
another  question ;  but  no  such  power  is  given  in  express  terms. 
If  the  promoters  seek  to  take  lands  in  the  possession  of  the  owner, 
they  are  to  give  notice,  under  sect.  18,  *to  the  party  interested,  L*^i*J 
offering  to  treat  with  him :  and  sect.  21  shows  clearly  that,  if  the 
party  takes  no  step  within  twenty-one  days,  the  promoters  may 
proceed.  If  the  amount  is  under  50L,  they  are  to  proceed  before 
two  justices  under  sect.  22.  If  it  is  above  50^  and  the  party  takes 
no  step  to  have  the  matter  sent  to  arbitration  under  sect.  28,  the 
promoters  may  proceed  to  issue  their  warrant  at  their  own  instance. 
Then,  to  protect  the  claimant,  sect.  88  requires  that  notice  is  to  be 
given  to  him  before  the  warrant  issues,  and  that  the  notice  is  to 
contain  an  offer  of  a  sum  as  the  price  of  his  interest.  All  this  is 
quite  intelligible  and  reasonable,  and  applies  when  lands  are  sought 
to  be  purchased,  but  not  yet  taken.  Then  comes  sect.  68,  which  is 
confined  to  a  particular  case;  that  is,  where  the  lands  have  been 
actually  taken  without  compensation.  That  section  enables  the 
party  to  claim  a  sum  from  the  promoters,  and  to  require  them 
either  to  pay  that  sum,  or  within  twenty-one  days  to  issue  their 
warrant ;  and,  as  I  have  already  observed,  that  is  the  only  part  of 
(1)  20  Scottish  Jurist,  371. 
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the  Act  in  which  it  is  expresBly  provided  that  the  claimant  may 
require  that  a  jury  shall  be  summoned.  Then  the  section  goes  on 
with  a  very  stringent  provision  indeed, — ^that,  in  default  of  issuing 
the  warrant,  the  promoters  shall  be  liable  to  pay  the  amount  of 
compensation  so  claimed.  There  is  no  such  provision  where  the 
lands  are  not  actually  taken,  and  the  matter  rests  in  contract  or 
qtuisi  contract.  So  the  promoters  are  either  to  assent  in  writing  to 
pay  the  sum  claimed,  or,  if  they  do  not  issue  their  warrant  within 
twenty-one  days,  they  are  to  be  taken  to  assent.  Here  the  aver- 
ments in  the  declaration  bring  the  case  within  sect.  68.  The 
Company  plead  that  they  did  issue  a  warrant  within  *twenty-one 
days ;  and  I  think  that  is  sufficient.  There  may  be  some  difficulty 
in  applying  every  minute  provision  in  the  Act  as  to  the  jury,  and 
the  manner  of  obtaining  a  special  jury,  to  a  jury  summoned  under 
sect.  68 ;  but  the  main  point  is  clear,  that  no  such  notice  as  is 
required  by  sect.  88  need  be  given  when  the  proceedings  are  under 
sect.  68:  and  consequently  I  think  the  averment  which  is  left 
untraversed  immaterial,  and  the  plea  good. 

GOLBRIBGB,  J.: 

I  am  not  quite  satisfied  with  the  opinions  which  have  been  expressed. 
It  is  easy  to  take  a  broad  view  of  the  Act :  and  that  taken  by  my 
learned  brothers  may  probably  be  what  the  Legislature  ought  to 
have  intended.  But  the  doubt  in  my  mind  is  whether,  on  a 
minute  examination,  the  provisions  of  the  Act  will  bear  out  that 
view.  There  are  difficulties  in  the  way  which  I  have  not  yet  been 
able  to  overcome.  If  sect.  88  applies  when  the  facts  are  such  as 
are  stated  in  the  declaration,  the  averment  of  the  want  of  notice  is 
a  material  averment,  and  the  plea  is  not  good.  I  have  no  difficulty 
as  to  that.  The  real  question  is,  does  sect.  88  apply  to  such  a  case? 
There  is  a  code  of  clauses  collected  together  under  one  head,  viz. 
the  purchase  of  lands  otherwise  than  by  agreement;  and  both 
sect.  88  and  sect.  68  are  included  under  that  head.  Sect.  38  is  the 
first  of  a  series  of  clauses  regulating  the  manner  in  which  compen- 
sation is  to  be  settled  by  a  jury.  One  would  say  that  the  whole  of 
that  series  would  apply  to  juries  summoned  to  assess  disputed 
compensation  under  all  circumstances,  whether  the  land  was 
actually  taken  or  only  intended  to  be  taken ;  and  the  words  used 
in  sect.  88  are  large  enough  to  embrace  *both  branches.  Sect.  68 
is  confined  to  the  case  of  land  actually  taken :  but  do  not  the 
jury  clauses  contained  in  the  previous  sections  also  apply  to  a 
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jury  summoned  under  sect.  68  ?  Some  of  them  clearly  do ;  for  the 
warrant  is  to  issue  *'  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided ; "  and,  if  some  apply,  why  should  not 
sect.  88  also  apply  ?  It  seems  to  me  that,  if  the  party  is  to  have 
the  power  to  call  for  a  special  jury  when  proceeding  under  sect.  68, 
sect.  88  must  apply.  For,  under  sect.  64,  the  party,  if  he  desires 
to  have  a  special  jury,  must  give  notice  of  his  desire  to  the  promoters 
before  they  issue  their  warrant.  Now,  under  sect.  68,  the  promoters 
are  to  issue  their  warrant  within  twenty-one  days  ;  so  that,  unless 
sect.  88  applies,  there  is  nothing  to  prevent  them  from  issuing  it  at 
once ;  and,  if  so,  the  party  is  deprived  of  the  opportunity  of  getting 
a  special  jury ;  for  he  does  not  know  whether  a  warrant  is  to  be 
issued  or  not  till  it  actually  is  issued,  and  then  it  is  too  late  to  apply 
for  a  special  jury.  If,  in  construing  the  Act,  sect.  88  is  considered 
a  part  of  the  code  applicable  to  all  juries,  whether  under  sect.  68 
or  not,  no  inconvenience  results  except  that  the  promoters  are 
obliged  to  determine  whether  they  will  pay  the  amount  claimed  or 
not,  in  less  than  twenty-one  days.  It  is  not  however  expressly 
enacted  that  they  shall  have  twenty-one  days'  time  to  deliberate ; 
and,  on  the  whole,  I  feel  bound  to  say  that,  in  my  opinion, 
sect.  88  does  apply,  and,  consequently,  judgment  should  be  for 
the  plaintiff. 
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Eblb,  J. : 

In  this  case  land  has  been  actually  taken  by  the  Company  and 
no  compensation  given.  In  such  a  case  the  statute,  by  sect.  68, 
provides  that  the  landowner  *may  give  notice  in  writing  to  the 
Company  of  the  amount  of  his  claim,  and  require  them  to  issue 
their  warrant  for  summoning  a  jury  ;  and,  unless  the  Company  be 
willing  to  pay  the  amount  claimed,  they  shall  within  twenty-one 
days  issue  their  warrant,  and,  in  default  thereof,  shall  be  liable  to 
pay  the  amount  claimed.  Here  the  landowner  has  given  such  a 
notice,  and  the  Company  have  issued  their  warrant :  but  the  land- 
owner says  that  the  warrant  issued  under  sect.  68  is  void  for  want 
of  such  a  notice  as  is  required  by  sect.  88.  But  I  think  the  reason 
for  a  notice  under  sect.  88  does  not  apply  under  such  circumstances. 
The  earlier  part  of  the  statute  applies  to  cases  in  which  the  Company 
is  actor  and  seeking  to  take  land  in  possession  of  another.  In  such 
a  case  the  statute  provides  that  ihe  Company,  who  are  actors  and 
about  to  issue  the  warrant  of  their  own  accord  and  against  the  will 
of  the  landowner,  shall  give  him  notice  of  their  intention,  and  offer 
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him  a  Bum  of  money  by  way  of  compensation,  and  allow  him  time 
to  consider  whether  he  will  accept  that  sam.  This  is  most  just  and 
reasonable :  and  the  clauses  down  to  sect.  68  apply  to  sach  a  case. 
But  sect.  68  applies  to  a  different  state  of  things,  where  the  land 
has  been  actually  taken,  and  the  landowner  demands  compensation. 
The  statute,  in  that  case,  where  the  landowner  is  actor  and  takes 
the  initiative,  provides  that  he  sliall  give  notice  to  the  Company, 
and  that  he  shall  fix  the  sum  which  he  is  willing  to  take :  and  the 
landowner  knows  that,  if  they  do  not  agree  in  writing  to  pay  liim 
that  sum,  they  must  issue  their  warrant  within  twenty-one  days: 
and,  as  he  knows  this,  no  notice  is  required.  As  to  the  difficulty 
in  case  the  claimant  desires  to  have  a  special  jury,  it  seems  to  me 
that,  as  the  only  contingency  *is  that  the  Company  either  pay  the 
money  claimed  or  issue  their  warrant,  and  the  claimant  knows  this, 
it  is  no  great  hardship  upon  him  if  he  is  compelled  to  signify  his 
desire  to  have  a  special  jury  at  the  same  time  that  he  requires  the 
Company  to  summon  a  jury  at  all.  It  does  not  appear  reasonable 
to  suppose  that  the  Legislature  would  make  two  separate  sets  of 
provisions  applicable  to  the  same  state  of  things.  I  think  that 
sect.  88  does  not  apply  to  proceedings  under  sect.  68 ;  and,  con- 
sequently, that  there  should  be  judgment  for  the  defendants. 

Judgment  for  def aidants. 


1850. 
May  22,  31. 
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MOKTON  V.  TIBBETT(l). 

(15  Q.  B.  428—446 ;  8.  C.  19  L.  J.  ft.  B.  382;  14  Jur.  669.) 

The  acceptance  and  actual  receipt  of  goods,  which  make  a  written  memo- 
randum unnecessary  under  sect.  17  of  the  Statute  of  Frauds,  are  not  such  an 
acceptance  and  receipt  as  will  preclude  the  buyer  from  questioning  the 
quantity  or  quality  of  the  goods,  or  in  any  way  disputing  the  fact  of  ^^ 
performance  of  the  contract  by  the  seller.  The  effect  of  such  statutoiy 
acceptance  and  receipt  is  merely  to  dispense  with  the  necessity  of  a  written 
memorandum  of  the  contract. 

Defendant  purchased  wheat  of  plaintiff  by  sample,  and  directed  that  the 
bulk  should  be  delivered  on  the  next  morning  to  a  carrier  named  by  him- 
self, who  was  to  convey  it  to  the  market  town  of  W. ;  and  defendant 
himself  took  the  sample  away  with  him.  On  the  following  morning  ih^ 
bulk  was  delivered  to  the  carrier ;  and  the  defendant  resold  it  at  W.  on  that 
day  by  the  same  sample.  The  carrier  conveyed  the  wheat,  by  order  of 
defendant,  who  had  neyer  seen  it,  to  the  sub-buyer,  who  rejected  it  as  not 


(1)  Foil.  Orimoldby  v.  WelU  (1876) 
L.  E.  10  0.  P.  391,  394,  44  L.  J.  C.  P. 
203 ;  Page  v.  Morgan  (1885)  15  Q.  B.  D. 
228,  232,  54  L.J.  Q. B.  434  ;  dist.  Ta^l<^ 


V.  Smith  [1893]  2  a  B.  65,  61  L.  J. 
Q.  B.  331.  See  now  Sale  of  Goods 
Act,  1893  (56  &  57  Vict,  c  71), 
88.  12  (3)  and  35.— A.  C. 
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corresponding  with  the  sample  ;  and  defendant,  on  notice  of  this,  repudiated       Mobtok 
his  contract  with  plaintiff  on  the  same  ground :  tr. 

Held,  that  there  was  evidence  to  warrant  a  jury  in  finding  acceptance       "ibbett. 
and  actual  receipt  by  defendant,  within  the  meaning  of  the  Statute  of 
Frauds,  s.  17. 

Dbbt  for  goods  sold  and  delivered,  and  goods  bargained  and  sold. 
Plea :  Nunquam  indebitattLS.    Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Cambridgeshire  Spring 
Assizes,  1849,  it  appeared  that  the  action  was  brought  to  recover 
the  price  of  fifty  quarters  of  wheat.  On  25th  August,  1848,  the 
plaintiff  and  defendant  being  at  March  market,  the  plaintiff  sold  the 
wheat  to  the  defendant  by  sample.  The  defendant  said  that  he 
would  send  one  Edgley,  a  general  carrier  and  lighterman,  on  the 
following  morning,  to  receive  the  residue  of  the  wheat  in  a  lighter 
for  the  purpose  of  conveying  it  by  water  from  March,  where  it  then 
was,  to  Wisbeach ;  and  the  defendant  himself  took  the  sample  away 
with  him.  On  26th  August,  Edgley  received  the  wheat  accordingly. 
On  the  same  day  the  defendant  sold  the  wheat,  at  a  profit,  by  the 
same  sample,  to  one  Hampson  at  Wisbeach  market.  The  wheat 
arrived  at  Wisbeach  in  due  course  on  the  evening  of  Monday  the 
28th  August,  and  was  tendered  by  Edgley  to  Hampson  on  the 
following  morning,  when  he  refused  to  take  it,  on  the  ground  that 
it  did  *not  correspond  with  the  sample.  Up  to  this  time  the  [  *429  ] 
defendant  had  not  seen  the  wheat ;  nor  had  any  one  examined  it 
on  his  behalf.  Notice  of  Hampson's  repudiation  of  his  contract 
was  given  to  the  defendant ;  and  the  defendant,  on  Wednesday 
the  SOth  August,  sent  a  letter  to  the  plaintiff  repudiating  his 
contract  ^with  the  plaintiff  on  the  same  ground.  There  was  no 
memorandum  in  writing  of  the  bargain  within  section  17  of 
the  Statute  of  Frauds,  29  Car.  XL  c.  S ;  and  it  was  objected 
for  the  defendant  that  there  was  no  evidence  of  acceptance  and 
receipt  to  satisfy  the  requirements  of  the  same  section.  The 
Lord  Chief  Baron  overruled  the  objection ;  and  the  counsel  for 
the  defendant  addressed  the  jury  exclusively  on  the  question 
of  such  acceptance  and  receipt.  A  verdict  was  found  for  the 
plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  either  that  there  was '  no  evidence  of  acceptance 
and  receipt,  or  no  such  evidence  as  justified  the  verdict.  WorUedge, 
in  Easter  Term,  1849,  obtained  a  rule  nisi  accordingly.  In  this 
Term  (May  22nd)  (i), 

(1)  Before  Lord  Campbell,  Oh.  J.,  Patteson,  Coleridge  and  Erie,  JJ. 
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MoBTOK  Andrews  and  O'MdUey  showed  cause : 

r. 

TiBBBTT.  The  evidence  justified  the  verdict.  Delivery  to  the  earner  was 
delivery  to  the  defendant :  Button  v.  Solonwnson  (i).  Hart  v. 
Sattley  (2) :  and  the  resale  was  a  strong  indication  of  acceptance : 
Chaplin  v.  Rogers  (s),  Blenkinsop  v.  Clayton  (4),  Edan  v.  DndJUld  (5) 

[  •430  ]  (recognised  in  Lillytchite  v,  Devereux  (6) ) .  The  authorities  have  *beeii 
lately  reviewed  in  Bushel  v.  Wheeler  (7),  where  this  Court  held,  that 
it  was  a  question  of  fact,  whether,  under  all  the  circumstances,  there 
had  been  an  acceptance,  and  that  the  lapse  of  a  reasonable  time 
without  repudiation  was  itself  some  evidence  of  acceptance. 

[They  also  referred  to  Norman  v.  Phillips{B),  Johnson  v.  Dodgson{9\ 
and  Baines  v.  Jevons  (10).] 

[  4S1  ]  Here  the  bulk  was  delivered ;  and  the  defendant  had  an  oppor- 

tunity of  inspecting  it  and  of  ascertaining  that  the  quantity  and 
quality  were  in  conformity  with  the  contract. 

(Erle,  J. :  The  purchaser  has  a  right  to  object  that  the  balk 
does  not  correspond  with  the  sample,  after  acceptance  within  the 
Statute  of  Frauds. 

Lord  Campbell,  Ch.  J. :  The  acceptance  under  the  statute  is 
merely  instead  of  a  memorandum  ;  where  there  is  a  memorandum, 
the  purchaser  may  repudiate  the  goods  if  they  do  not  agree  with 
the  sample.) 

Worlledge  and  Couch,  contra  : 
The  question  is,  not  whether  there  was  any  evidence,  but  whether 
there  was  evidence  sufficient  to  justify  the  verdict.  In  Asteyw 
[  *432  ]  Emery  (11)  barley  was  sent  in  the  mode  of  *conveyance  directed  by  the 
purchaser,  who  appointed  an  agent  to  see  it  delivered  and  measured 
and  put  up,  and  requested  time  to  pay,  which  was  allowed  him ;  yet 
it  was  held  that  this  did  not  amount  to  an  acceptance.  In  Tempest 
V.  Fitzgerald  (12)  the  vendee  had  exercised  acts  of  ownership ;  yet  it 
was  held  that  there  was  no  acceptance ;  and  Carter  y.  Towtsaint  (i^) 
is  to  the  same  eflfect.  In  Bushel  v.  Wheeler  (7)  there  was  unreasonable 
delay  before  the  goods  were  repudiated ;  here  the  repudiation  was 

(1)  7  E.  E.  883  (3  Bos.  &  P.  582).  (8)  14  M.  &  W.  277. 

^2)  3  Camp.  529.  (9)  46  R.  R.  733  (2  M.  &  W.  653). 

(3)  6  E.  E.  249  (1  East,  192).  (10)  48  R.  R  787  (7  Car.  &  P.  288> 

(4)  18  R.  R  602  (7  Taunt.  597).  (11)  16  R  R  460  (4  M.  &  8.  262). 

(5)  55  R  R  258  (I  Q.  B.  302).  (12)  22  R  R  526  (3  B.  &  Aid.  680). 

(6)  71  R  R  670  (15  M.  &  W.  285).  (13)  24  R  R  589  (5  B.  &  Aid.  855). 

(7)  8  Jut.  532 ;  po$t,  p.  675,  note. 
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prompt.  The  resale  is  nothing.  The  defendant  never  examined  Morton 
the  wheat :  he  made  over  his  bargain  to  Hampson ;  and  Hampeon,  tibbibtt. 
vfho  was  in  the  defendant's  place,  and  whose  act  is  adopted  by  the 
defendant,  repudiated  the  wheat  on  its  delivery  to  him.  In  Chaplin 
V.  Rogers  (i)  the  sub-vendee  accepted  and  took  away  the  goods. 
Besale  by  vendee  and  payment  to  him  do  not  destroy  the  vendor's 
right  of  stoppage  in  transitu :  Craven  v.  Ryder  (2).  That  there  can 
be  no  acceptance  so  long  as  the  purchaser  has  the  right  of  objecting 
to  the  quantity  or  quality  of  the  goods,  is  established,  not  only  by 
Norman  v.  Phillips  (3)^  but  by  Howe  v.  Palmer  {4)^  Hanson  v. 
Armitage  (6),  Smith  v.  Surman  (6),  and  Acebal  v.  Levy  (7). 

Ctf/r.  adv.  vult. 

Lord  Campbell,  Gh.  J.,  now  delivered  judgment : 

In  this  case  the  question  submitted  to  us  is,  whether  there  was 
any  evidence  on  which  the  jury  could  be  ^justified  in  finding  that  [  ^^33  ] 
the  buyer  accepted  the  goods  and  actually  received  the  same,  so  as 
to  render  him  liable  as  buyer,  although  he  did  not  give  anything 
in  earnest  to  bind  the  bargain,  or  in  part  payment,  and  there  was 
no  note  or  memorandum  in  writing  of  the  bargain. 

It  would  be  very  difficult  to  reconcile  the  cases  on  this  subject : 
and  the  difference  between  them  may  be  accounted  for  by  the 
exact  words  of  the  17th  section  of  the  Statute  of  Frauds  not  having 
been  always  had  in  recollection.  Judges,  as  well  as  counsel,  have 
supposed  that,  to  dispense  with  a  written  memorandum  of  the 
bargain,  there  must  first  have  been  a  receipt  of  the  goods  by  the 
buyer,  and,  after  that,  an  actual  acceptance  of  the  same.  Hence, 
perhaps,  has  arisen  the  notion  that  there  must  have  been  such  an 
acceptance  as  would  preclude  the  buyer  from  questioning  the 
quantity  or  quality  of  the  goods,  or  in  any  way  disputing  that  the 
contract  has  been  fully  performed  by  the  vendor.  But  the  words 
of  the  Act  of  Parliament  are:  ''No  contract  for  the  sale  of  any 
goods,  wares  and  merchandizes,  for  the  price  of  101.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 

(1)  6  E.  R  249  (1  East,  192).  (ft)  24  R.  E.  478  (5  B.  &  Aid.  567). 

(2)  16  R.  R.  644  (6  Taunt.  433),  (6)  33  R.  R.  259  (9  B.  &  0.  661). 

(3)  14  M.  &  W.  277.  (7)  38  R.  R.  469,  476  (10  Ring.  376, 

(4)  3  B.  &  Aid.  321.  384). 
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Morton  their  agents  thereunto  lawfully  authorized."  It  is  remarkable  that, 
TiBBBTT.  notwithstanding  the  importance  of  having  a  written  memorandum 
of  the  bargain,  the  Legislature  appears  to  have  been  willing  that 
this  might  be  dispensed  with,  where  by  mutual  consent  there  has 
[  *<34  ]  ♦been  part  performance.  Hence  the  payment  of  any  sum  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  is  snflScient.  This 
act  on  the  part  of  the  buyer,  if  acceded  to  on  the  part  of  the 
vendor,  is  sufficient.  The  same  effect  is  given  to  the  corresponding 
act  by  the  vendor  of  delivering  part  of  the  goods  sold  to  the  buyer, 
if  the  buyer  shall  accept  such  part  and  actually  receive  the  same. 
As  part  payment,  however  minute  the  sum  may  be,  is  sufficient,  so 
part  delivery,  however  minute  the  portion  may  be,  is  sufficient.  This 
shows  conclusively  that  the  condition  imposed  was  not  the  complete 
fulfilment  of  the  contract  to  the  satisfaction  of  the  buyer.  In  traih 
the  effect  of  fulfilling  the  condition  is  merely  to  waive  written 
evidence  of  the  contract,  and  to  allow  the  contract  to  be  established 
by  parol  as  before  the  Statute  of  Frauds  passed.  The  question 
may  then  arise,  whether  it  has  been  performed  either  on  the  one 
side  or  the  other.  The  acceptance  is  to  be  something  which  is  to 
precede,  or  at  any  rate  to  be  contemporaneous  with,  the  actaal 
receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act  after  the 
goods  have  been  actually  received,  weighed,  measured  or  examined. 
As  the  Act  of  Parliament  expressly  makes  the  acceptance  and  actual 
receipt  of  any  part  of  the  goods  sold  sufficient,  it  must  be  open  to 
the  buyer  to  object  at  all  events  to  the  quantity  and  quality  of  the 
residue,  and,  even  where  there  is  a  sale  by  sample,  that  the  residue 
offered  does  not  correspond  with  the  sample.  We  are  therefore  of 
opinion  that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  carrier 
or  any  agent  of  the  buyer  is  sufficient,  still  there  may  be  an 
acceptance  and  receipt  within  the  meaning  of  the  Act,  without  the 
[  •436  ]  buyer  having  examined  the  goods  or  done  anything  to  *preclude 
him  from  contending  that  they  do  not  correspond  with  the  contract 
The  acceptance  to  let  in  parol  evidence  of  the  contract  appears  to 
us  to  be  a  different  acceptance  from  that  which  affords  conclusiye 
evidence  of  the  contract  having  been  fulfilled. 

We  are  therefore  of  opinion  in  this  case  that,  although  the 
defendant  had  done  nothing  which  would  have  precluded  him  from 
objecting  that  the  wheat  delivered  to  Edgley  was  not  according  to 
the  contract,  there  was  evidence  to  justify  the  jury  in  finding  that 
the  defendant  accepted  and  received  it. 

We  will  now  examine  the  cases  which  are  supposed  to  prove  the 
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doctrine  that  there  can  be  no  acceptance  within  the  meaning  of  Mobton 
the  Statute  of  Frauds  unless  the  buyer  is  precluded  from  objecting  tibbett. 
that  the  vendor  has  not  fully  performed  the  contract  on  his  part. 
The  first  of  these  was  Howe  v.  Palmer  (i),  which  we  clearly  think 
was  well  decided,  although  we  cannot  concur  in  all  the  reasons 
given  for  the  decision.  There,  the  only  evidence  of  acceptance  and 
receipt  was,  that  the  agent  of  the  vendor  who  had  verbally  sold  to 
the  defendant  twelve  bushels  of  tares,  part  of  a  larger  quantity  in 
the  vendor's  possession,  had  measured  off  twelve  bushels  of  the 
tares,  and  set  them  apart  for  the  purchaser.  According  to  the 
contract,  they  were  to  remain  in  the  possession  of  the  vendor  till 
called  for.  The  purchaser  therefore  neither  had  accepted  nor 
received  the  goods.  Abbott,  Gh.  J.  does  say:  "If  he  had  once 
accepted,  he  could  not  afterwards  make  any  objection,  even  if  it 
turned  out  that  the  tares  did  not  correspond  with  the  sample." 
But  this  observation  was  quite  unnecessary  *for  the  determination  [  •436  ] 
of  the  case  ;  and,  with  the  most  sincere  respect  to  the  great  Judge 
from  whom  it  fell,  we  do  not  think  that  it  is  applicable.  The 
proper  ratio  decidendi  seems  to  us  to  be  given  by  HoLROTDy  J., 
where  he  says :  ''  In  this  case  there  has  been  no  actual  receipt  of 
any  part  of  the  goods  sold  within  the  usual  meaning  of  the  term, 
and  I  think  that  what  has  been  done  ought  not  to  be  considered,  in 
point  of  law,  as  an  acceptance.  For,  supposing  that  it  was  made 
part  of  the  contract  in  this  case,  that  the  seller  should  set  apart 
and  measure  the  thing  sold ;  that  would  not  make  the  act  of 
measuring  amount  to  a  virtual  acceptance,  or  receipt  of  the  goods 
by  the  buyer."  The  next  case  relied  upon  is  Tempest  v.  Fitz- 
geraM{2),  where,  in  an  action  for  the  price  of  a  horse  that  had 
died  after  the  time  when  he  was  sold  by  parol,  and  before  he  was 
delivered  or  paid  for,  the  question  arose  upon  whom  the  loss  should 
fall.  The  only  evidence  of  acceptance  and  receipt  was  that,  while 
the  horse  remained  in  the  possession  of  the  vendor,  the  purchaser 
made  his  servant  gallop  the  horse  and  gave  some  directions  about 
his  treatment,  requesting  that  he  might  be  kept  by  the  vendor  a 
week  longer.  The  Court  held  that  there  had  been  no  acceptance 
and  receipt  of  the  horse  by  the  purchaser.  But  the  case  has  little 
connection  with  the  doctrine,  contended  for,  that  there  must  be 
an  opportunity  for  the  vendor  to  inspect  the  quality  of  the  thing 
sold :  and  Abbott,  Gh.  J.  founds  his  judgment  upon  this  considera- 
tion, that  the  defendant  had  no  right  of  property  in  the  horse  till 
(1)  3  B.  &  Aid.  321.  (2)  22  R,  B.  526  (3  B.  *  AW,  680), 
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MoHTOK      the  price  was  paid,  and  could  not  till  then  exercise  any  act  of 
TiBBBTT.     ownership  over  him.    Holroyd,  J.  says:  'Hhere  is  no  evidence 
[  ♦is?  ]       *to  show  that "  the  vendor  "  had  ever  parted  with  the  possession  " 
of  the  horse.    Next  comes  Hanson  v.  Armitage(i).      There  the 
vendor,  who  resided  in  London,  having  been  in  the  habit  of  selling 
goods  to  a  customer  in  the  country,  and  of  delivering  them  to  a 
wharfinger  to  be  forwarded  by  the  first   ship  in  pursuance  of  a 
verbal  order  from  the  customer,  delivered  a  parcel  of  goods  to  the 
wharfinger  to  be  forwarded  in  the  usual  manner.    The  customer 
had  done  nothing  beyond  giving  the  verbal  order  for  the  goods. 
Abbott,  Ch.  J.  in  a  very  few  words  delivered  the  judgment  of  the 
Court,  that  an  action  could  not  be  maintained  for  the  price  of  the 
goods,  on  the  ground  that  the  acceptance  in  this  case,  not  being  bj 
the  party  himself,  was  not  sufficient,  referring  to  Howe  v.  Palmer  (2) ; 
where,  he  says,  *'  it  was  held  that  there  could  be  no  actual  accept- 
ance so  long  as  the  buyer  continued  to  have  a  right  to  object  either 
to  the  quantum  or  quality  of  the  goods.''     But  the  decision  may 
well  stand  on  other  grounds :  and  we  may  observe  that  it  is  an 
actual  receipt  of  the  goods  which  the  statute  requires,  and  not 
an  actual  acceptance.     Carter  v.  Toussaint  (3)  was  likewise  reh'ed 
upon :  but  it  was  merely  (like  Tempest  v.  Fitzgerald  (4) )  a  case  of 
a  sale  by  parol  of  a  horse  that  remained  always  in  the  possession, 
and  under  the  control,  of  the  vendor,  so  that  he  could  not  have 
been  accepted  and  received  by  the  purchaser.    Abbott,  Ch.  J.  says: 
**  the  plaintiffs'  character  of  owner  remained  unchanged  from  first 
to  last."     The  next  case  is  Smith  v.  Suiman  (5) :  and  there,  after  a 
sale  of  timber  by  parol,  the  purchaser  had  offered  to  sell  the  butts, 
[*438]       *and  had  given  some  directions  about  cross-cutting  the  timber; 
but  the  evidence  clearly  proved  that  the  whole  continued  to  remain 
in  the  possession  of  the  vendor.     The  Court,  as  might  have  been 
expected,  held  that  there  could  be  no  receipt  by  the  purchaser 
while  the  possession  of  the  goods  remained  with  the  vendor.   A 
very  learned  Judge,  my  brother  Parke,  does  unnecessarily  add  (6), 
that  ''  the  later  cases  have  established,  that  unless  there  has  been 
such  a  dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of 
any  right  to  object  to  the  quantity  or  quality  of  the  goods,  or  to 
deprive  the  seller  of  his  right  of  lien,  there  cannot  be  any  part- 
acceptance."    That  there  can  be  no  acceptance  and  receipt  by  th^ 

(1)  24  R.  R.  478  (6  B.  &  Aid.  657).     (4)  22  R.  R.  626  (3  B.  &  Aid.  680). 

(2)  3  B.  &  Aid.  321.  (6)  33  R.  R.  269  (9  B.  &  C.  561). 

(3)  24  B,  R,  5S9  (5  K  &  Aid.  855).     (6)  33  R.  R.  268  (9  B.  &  0.  577). 
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purchaser  while  the  lien  of  the  vendor  remains  is  clear  enough,  for  Mortoit 
the  vendor's  lien  necessarily  supposes  that  he  retains  the  possession  tibbbtt. 
of  the  goods ;  but  I  must  be  permitted  to  doubt  whether  the  cases 
referred  to  have  established  the  residue  of  the  rule.  The  last  case 
cited  on  behalf  of  the  defendant  was  Norman  v.  Phillips  (i).  This 
case  very  much  resembled  Hanson  v.  Armitage  (2),  and  presented 
no  stronger  evidence  of  acceptance  and  receipt.  The  defendant, 
living  at  Wallingford,  gave  the  plaintiff,  a  timber  merchant  in 
London,  a  verbal  order  for  timber,  directing  it  to  be  sent  to  the 
Paddington  station  of  the  Great  Western  Bailway,  so  that  it  might 
be  forwarded  to  him  at  Wallingford.  The  timber  was  accordingly 
forwarded  to  the  Wallingford  station ;  but  the  defendant,  being 
informed  of  its  arrival,  refused  to  have  any  thing  to  do  with  it. 
The  Court  held  that,  although  there  might  be  a  scintilla  of  evidence 
for  the  jury  of  an  acceptance  of  the  timber  within  the  Statute  *of  [  *^^^  ] 
Frauds,  yet  there  was  not  sufficient  to  warrant  them  in  finding 
that  there  was  such  an  acceptance ;  and  the  Court  set  aside  a 
verdict  for  the  plaintiff  as  not  warranted  by  the  evidence.  Alder- 
son,  B.  says :  '^  The  true  rule  appears  to  me  to  be,  that  acceptance 
and  delivery  under  the  Statute  of  Frauds  means  such  an  acceptance 
as  precludes  the  purchaser  from  objecting  to  the  quality  of  the 
goods."  He  adds,  what,  with  great  deference,  is  a  better  reason : 
''  the  carrier  is  only  an  agent  for  the  purpose  of  carrying ;  and 
here  the  purchaser  himself  immediately  refused  to  take  the  goods." 
It  was  upon  this  reason  that  the  rest  of  the  Court  appears  to 
have  proceeded. 

If  there  were  such  a  rule  as  is  contended  for,  it  would  be  decisive 
against  the  plaintiff  in  this  case ;  for  the  defendant  never  had  an  * 
opportunity  of  examining  the  goods  sold  ;  there  is  no  evidence  that 
Edgley  was  his  agent  for  that  purpose ;  and  he  had  done  nothing 
to  preclude  him  from  objecting  to  the  quality  of  the  wheat.  But, 
if  there  be  no  such  rule,  then  surely  there  was  evidence  to  submit 
to  the  jury,  and  to  justify  them  in  finding  an  acceptance  and 
receipt.  He  specially  sent  Edgley  to  receive  the  wheat ;  after  the 
delivery  of  the  wheat  to  his  agent,  and  when  it  was  no  longer  in 
the  possession  of  the  vendor,  instead  of  rejecting  it,  as  in  other 
cases,  he  exercised  an  act  of  ownership  over  it  by  reselling  it  at  a 
profit,  and  altering  its  destination  by  sending  it  to  another  wharf, 
there  to  be  delivered  to  his  vendee.  The  wheat  was  then  con- 
structively in  his  own  possession :  and  could  such  a  resale  and 
(1)  14  M.  &  W.  277.  (2)  24  E.  E.  478  (5  B.  &  Aid.  657). 
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MouTON      order  take  place  without  his  having  accepted  and  received  the 
TiBBifiTT.     commodity?    Does  it  lie  in  his  mouth  to  say  that  he  has  not 
[  *440  ]      accepted  that  which  he  has  resold  and  sent  on  to  be  ^delivered  to 
another  ?    At  any  rate,  is  not  this  evidence  from  which  such  an 
acceptance  and  receipt  may  be  inferred  by  the  jury  ?    Upon  similar 
evidence,  the  finding  of  an  acceptance  and  a  receipt  has  been  sanc- 
tioned by  very  eminent  Judges.    In  Hart  v.  Sattley  (i),  where  goods 
had  been  verbally  ordered  to  be  sent  from  London  to  Dartmouth, 
and  were  sent  by  a  carrier  employed  by  the  defendant,  and  were 
not  proved  to  have  been  rejected  by  him,  although  there  was  no 
proof  that  they  had  come  to  his  hands,  Ghambrb,  J.  is  reported  to 
have  said:   "I  think,  under  the  circumstances  of  this  case,  the 
defendant  must  be  considered  as  having  constituted  the  master  of 
the  ship  his  agent  to  accept  and  receive  the  goods."     The  plain tifi 
recovered  a  verdict,   which   was  not  disturbed.     In  Chaplin  v. 
Rogers  (2),  where,  a  stack  of  hay  being  sold  by  parol  to  the  defen- 
dant, he,  without  paying  for  it  or  removing  it,  resold  a  part  of  it 
to  another  person,  who  took  it  away,  and  the  jury  found  that  the 
defendant  had  accepted  and  received  the  stack  of  hay,  Lord  Kenton 
said:  "The  question  was  specifically  left  to  the  jury  whether  or 
not  there  was  an  acceptance  of  the  hay  by  the  defendant,  and  they 
have  found  that  there  was,  which  puts  an  end  to  any  question  of 
law."     "  Here  the  defendant  dealt  with  this  commodity  afterwards 
as  if  it  were  in  his  actual  possession;  for  he  sold  part  of  it  to 
another  person."     ''  The  other  Judges  agreed  that  there  was  suffi- 
cient evidence  of  a  delivery  to  and  acceptance  by  the  defendant  to 
leave  to  the  jury."    And  the  verdict  for  the  plaintiff  was  confirmed. 
So  in  Blenkimop  v.  Clayton  (3)  Gibbs,  Ch.  J.  and  the  whole  Court 
[  'lii  ]       of  Common  *Pleas  agreed  that,  if  a  person  who  has  contracted  for 
the  purchase  of  goods  offers  to  resell  them  as  his  own,  whether  this 
be  proof  of  an  acceptance  and  receipt  of  the  goods  by  himself  is  a 
question  for  the  jury.    I  will  only  further  mention  the  well  considered 
case  of  Bushel  v.  Wlieeler  (4),  decided  in  this  Court.    The  defendant, 
residing  in  Herefordshire,   had   verbally  ordered   goods  from  a 
manufacturer  at  Bristol ;  according  to  his  orders  they  were  sent  to 
Hereford,  and  deposited  in  a  warehouse  there.    After  they  had 
been  a  considerable  time  there,  the  defendant  repudiated  them. 
In  an  action  for  the  price,  before  a  most  learned  and  cautious  Judge, 
Mr.  Justice  Ebskinb,  it  was  left  to  the  jury  whether,  upon  the 

(1)  3  Camp.  628.  (3)  18  R  H,  602  (7  Taunt.  597). 

(2)  6  E,  E.  249  (1  East,  192).  (4)  8  Jur.  532 ;  po$t,  p.  675.  nota 
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evidence,  the  buyer  had  accepted  and  received  the  goods ;  and  the  Mobton 
verdict  was  for  the  defendant,  with  liberty  to  enter  a  verdict  for  the  jtibbbtt. 
plaintiff  if  the  Court  should  be  of  opinion  that  there  was  an  accept- 
ance. A  rule  to  show  cause  was  granted ;  and,  cause  being  shown, 
the  Court  unanimously  approved  of  the  direction,  but  declined  to 
take  upon  themselves  to  enter  a  verdict  for  the  plaintiff,  and  made 
a  rule  absolute  for  anew  trial.  I  particularly  rely  upon  the  pointed 
language  in  that  case  of  my  brother  Coleridgb,  who,  after  observing 
that  the  acceptance  required  by  the  statute  must  be  very  clear  and 
unequivocal,  says  that  it  may  be  constructive ;  and  adds  that  ''  it 
is  a  question  for  the  jury,  whether,  under  all  the  circumstances," 
'*  the  acts  which  the  buyer  does  or  forbears  to  do  are  an  acceptance 
or  otherwise." 

These  are  express  decisions,  through  a  long  course  of  years,  that 
there  may  be  an  acceptance  and  receipt  of  *goods  by  a  purchaser,  [  *442  ] 
within  the  Statute  of  Frauds,  although  he  has  had  no  opportunity 
of  examining  them,  and  although  he  has  done  nothing  to  preclude 
himself  from  objecting  that  they  do  not  correspond  with  the  contract. 
We  approve  of  these  decisions,  thinking  that  they  do  not  infringe 
upon  the  Statute  of  Frauds,  and  that  they  conduce  to  fair  dealing 
in  trade. 

We  are,  therefore,  of  opinion  that  in  this  case  the  rule  for  entering 
a  nonsuit  should  be  discharged. 

Ride  discharged. 


The  following  report  of  the  case  cited  at  pp.  668,  675,  is 
from  the  notes  of  Messrs.  Adolphus  and  Ellis,  and  from  the  infor- 
mation of  the  counsel  engaged  in  the  cause.  It  differs  materially 
from  the  report  cited,  as  understood  by  the  Court  when  delivering 
the  judgment  in  the  text,  both  as  to  the  ruling  at  Nisi  Frius,  and 
as  to  the  grounds  of  the  decision  in  Banc ;  but  both  views  of  the 
case  agree  with  the  judgment  in  the  text. 

Bushel  and  Others  v.  Wheeler.  1844^ 

(15  Q.  B.  442,  «.— 446,  n. ;  S.  0.  8  Jur.  532.)  May  10. 

W.,  living  at  Hereford,  ordered  goods  (at  a  price  above  10/.)  of  A.,  living  [  442,  n.  ] 
at  Bristol,  and  directed  that  they  should  be  sent  by  the  Hereford  sloop  to 
Hereford.  They  were  sent  accordingly ;  and  a  letter  of  advice  was  also 
sent  to  W.,  with  an  invoice,  stating  the  credit  to  be  three  months.  On  their 
arrival  at  Hereford,  they  wei'e  placed  in  the  warehouse  of  the  owner  of  the 
sloop,  where  W.  saw  them ;  and  he  then  said  to  the  warehouseman  that  he 
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BuRHBL  would  not  take  them :  but  he  made  no  communication  to  A.  till  the  end  of 

V*  five  months,  when  he  repudiated  the  goods. 

Whkkleb.  Jjj  ^^  ^^j^j^^  ^y  ^  against  W.  for  the  price,  Held : 

That  the  Judge  ought  not  to  have  told  the  jury  that  there  was  no  accept- 
ance and  actual  receipt  under  the  Statute  of  Frauds,  29  Car.  XL  c.  3, 
B.  17(1),  but  should  have  left  them  to  find,  upon  these  facts,  whether  or  not 
there  had  been  any  such  acceptance  and  actual  receipt. 

Assumpsit  by  the  assignees  of  Acraman  and  others,  bankrupts,  for 
goods  sold  and  delivered  by  the  bankrupts.  Flea :  Non  assumpsit. 
Issue  thereon. 
[443, «.]  On  the  trial,  before  Erskine,  J.,  at  the  Somersetshire  Summer 
Assizes,  1848,  it  appeared  that  the  plaintiffs  were  the  assignees  of 
bankrupts  who  had  carried  on  business  at  Bristol,  under  the  firm 
of  Acraman  &  Co.,  as  manufacturers  of  iron.  The  defendant 
had  ordered  of  the  bankrupts,  before  their  bankruptcy,  certain  mill 
machinery,  at  a  price  above  lOL,  consisting  of  iron  wheels  &c.  By 
the  order,  they  were  to  be  forwarded  to  the  defendant  at  Hereford 
by  the  Hereford  sloop.  They  were  so  forwarded,  by  the  bankrupts, 
on  28rd  April,  1842.  On  25th  April  a  letter  of  advice,  with  an 
invoice,  was  sent  to  the  defendant.  The  invoice  stated  that  the 
goods  were  at  three  months'  credit.  The  goods  arrived  at  Hereford, 
and  were  there  placed  in  the  warehouse  on  the  wharf  of  the  owner 
of  the  sloop ;  and  the  defendant  was  informed  of  this  immediately. 
No  communication,  on  the  subject  of  the  goods,  from  the  defendant  to 
the  bankrupts,  took  place  before  the  bankruptcy,  nor  any  to  the 
assignees  till  7th  October,  1842,  when  the  goods  were  repudiated. 
These  facts  having  been  proved  on  the  part  of  the  plaintiffs,  the 
defendant  proved  that,  after  the  arrival  of  the  goods  at  the  warehouse, 
he  had  seen  them,  and  had  informed  the  warehouseman  that  he, 
the  defendant,  did  not  intend  to  take  them.  The  goods  afterwards 
came  to  the  wharf  of  the  owner  of  the  sloop  at  Bristol.  On  these 
facts,  the  learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
defendant,  reserving  leave  to  move  to  enter  a  verdict  for  the  plaintiffs 
for  24Z.  15«.  Sd. 
Butt,  in  Michaelmas  Term,  1848,  obtained  a  rule  accordingly. 

Crowder  and  Montague  Smith  now  showed  cause : 

The  words  of  sect.  17  of  the  Statute  of  Frauds,  29  Car.  H.  c.  8, 
''  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,"  are  not  applicable  to  the  facts  of  this  case.     The 

(1)  See  now  Sale  of  Goods  Act,  1893  (56  &  57  7ict  c.  71),  ss.  12  (3)  and  35. 
— A.  C. 
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buyer,  immediately  on  learning  the  arrival  of  the  goods,  repudiated      Bushel 
them.    James  v.  Oriffin  (i)  shows  that  such  repudiation  may  be  by     whbkleb, 
a  declaration  of  the  vendee  to  his  own  agent. 

(GoLERiDOB,  J. :  In  that  case,  the  declaration  was  used  as  evidence 
against  the  assignees  of  the  bankrupt  who  made  it :  you  seek  to  use 
it  in  favour  of  the  party  declaring.) 

There  can  be  no  acceptance  if  any  thing  remain  to  be  done :  Howe 
V.  Palmer  (2),  Baldey  v.  Parker  (a),  Maberley  v.  Sheppard  (4),  where 
TiNDAL,  Gh.  J.  said  that  the  statute  pointed  to  ''  an  actual  delivery, 
and  an  actual  receiving."  So,  there  could  be  no  acceptance  if  the 
vendor  retained  the  right  to  stop  in  transitu:  and  Thompson  v. 
Trail  (5)  shows  that  the  right  still  existed  in  this  case. 

(CoLERiDOB,  J. :  That  is  a  bad  test :  there  might  be  a  stoppage  in 
transitu,  though  there  bad  been  a  note  in  writing.) 

Hanson  v.  Armitage  (6)  shows  that  the  delivery  at  the  warehouse 
did  not  here  constitute  an  acceptance  by  the  defendant,  the 
acceptance  ''not  being  by  the  party  himself.'' 

(Coleridge,  J. :  At  whose  risk  were  the  goods  lying  at  the 
warehouse  in  this  case ?(?).) 

(Pattbson,  J. :  The  cases  are  collected  in  Coats  v.  Chaplin  (8).)  [  444, ».  ] 

The  decision  there  is  rather  in  the  defendant's  favour ;  for  it  was 
held  that  the  vendor  might  sue  for  the  loss  of  the  goods.  The 
utmost  that  can  be  said  here  is  that,  as  in  Edan  v.  Dudfield  (9),  the 
jury  might  have  found  otherwise. 

{Butt,  for  the  plaintiffs :  The  complaint  is  that  the  jury  here 
were  not  allowed  to  draw  their  inference  from  the  facts,  but  were 
told  that  they  must  find  for  the  defendant. 

Pattbson,  J.  referred  to  Anders(m  v.  Hodgson  (10).) 

(1)  2  M.  &  W.  623.  (7)  See  Dodslty  v.   Varley,  54  R.  R. 

(2)  3  B.  &  Aid.  321.  652  (12  Ad.  &  El.  632,  634). 

(3)  26  B.  B.  260  (2  B.  &  0.  37).  (8)  61  B.  B.  267  (3  Q.  B.  483). 

(4)  38  B.  B.  403  (10  Bing.  99).  (9)  55  B.  B.  258  (1  Q.  B.  302). 

(5)  30  B.  B.  242  (6  B.  &  0.  36).  (10)  5  Price,  630. 

(6)  24  B.  i{.  478  (5  B.  ft  Aid.  557). 


678  1844.     Q.  B.     16  Q.  B.  444, «.  [b-b. 

BuBHEL      It  may  be  said  that  here  was  no  repudiation  of  the  invoice :  but,  if 
Whbklbb.    the  sale  was  not  perfected,  why  should  the  invoice  be  repudiated? 

(Lord  Dbnman,  Ch.  J. :  The  invoice  is  merely  evidence.) 

Taking  the  owner  of  the  sloop  to  be  the  defendant's  agent, 
there  would  be  only  a  delivery  to  the  defendant,  not  an  accept- 
ance by  him  :  Johnson  v.  Dodgson  (i),  Nicholle  v.  Plume  (2),  Bill 
V.  Bament  (s). 

Butt  (with  whom  was  Carrow),  contra: 

There  was  sufficient  in  this  case  to  entitle  a  jury  to  find  accept- 
ance and  actual  receipt.  The  delivery  of  the  goods  was  made  to 
the  defendant's  agent,  named  by  him :  and,  though  the  defendant 
knew  of  this,  and  had  also  received  the  invoice  stating,  among  other 
things,  the  length  of  credit,  which  was  only  three  months,  be 
nevertheless  made  no  communication  to  the  vendor  till  after  the 
expiration  of  more  than  five  months.  He  indeed  told  the  warehouse- 
man that  he  would  not  receive  the  goods:  but  that  was  merely  a 
conversation  with  his  own  agent. 

(Coleridge,  J. :  It  is  as  if  he  had  said  so  to  himself.) 

In  Hotve  v.  Palmer  (4),  Baldey  v.  Parker  (5),  and  Maherley  v. 
Sheppard  (6),  the  goods  had  never  been  delivered  out  of  the  posses- 
sion of  the  vendor  or  his  agent.  Here  even  the  right  to  stop  in 
transitu  was  gone:  and  the  goods  were  at  the  defendant's  risk: 
Fragano  v.  Long  (7),  Daives  v.  Peck  (8).  The  question  might  have 
been  more  difficult  if  the  defendant  had  returned  the  goods  imme- 
diately after  he  knew  that  they  were  in  his  agent's  hands.  In  2 
Starkie's  Ev.  488  (8rd  ed.)  it  is  laid  down  that  there  may  be  a 
constructive  delivery :  and  there  may,  on  the  same  principle,  be  a 
constructive  acceptance.  In  Elmore  v.  Stone  (9)  it  was  held  that 
there  might  be  a  constructive  delivery :  afterwards,  in  Hanson  v. 
Armitage  (lo),  this  was  held  not  enough  without  an  acceptance ;  and 
in  the  latter  case  there  was  no  acceptance,  because  the  goods  had 
not,  as  here,  been  delivered  to  a  party  named  as  agent  by  the 
vendee,  and  there  was  no  subsequent  acquiescence  by  the  vendee  in 

(1)  46  E.  E.  733  (2  M.  &  W.  663,  (6)  38  R.  E.  403  (10  Bing.  99). 
666).  (7)  28  R.  E.  226  (4  B.  &  C.  219). 

(2)  I  Car.  &  P.  272.  (8)  4  E.  E.  675  (8  T.  E.  330). 

(3)  60  E.  E.  668  (9  M.  &  W.  36).  (9)  10  E.  E.  678  (1  Taunt.  458). 

(4)  3  B.  &  Aid.  321.  (10)  24  E.  E.  478  (5  B.  &  Aid.  557). 

(5)  26  E.  E.  260  (2  B.  &  C.  37). 
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such  delivery.     The  same  circamstances  distinguish  the  present      Bushel 
case  from  NichoUe  v.  Plume  (i).  Whebleb. 

(Lord  Denman,  Gh.  J. :  I  think  some  observations  have  been 
made  upon  that  case  (2).) 

The  delivery  to  the  carrier  is  delivery  to  the  vendee :  Button  v. 
Solonwnson  (d) :   and   the  vendee's  acquiescence  in  such  delivery 
*may  at  least  be  construed  by  a  jury  as  an  acceptance  by  him.     [  *446, ».  ] 
(He  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  Ch.  J.: 

The  power  to  stop  in  transitu  is  not  a  test  which  will  meet  all 
cases;  not,  for  instance,  the  case  of  a  memorandum  in  writing. 
The  general  intention  of  the  statute  is  that  there  should  be  a 
writing :  this,  as  well  as  the  exception  for  the  case  of  delivery  and 
acceptance,  has  been  construed  literally.  Still  it  must  be  a  question 
whether  there  has  been  an  acceptance  and  actual  receipt.  It  is  not 
necessary  that  the  purchaser  himself  should  form  a  judgment  on 
the  article  sent :  he  may  depute  another  to  do  so ;  or  he  may  rely 
upon  the  seller.  The  defendant  here  orders  the  goods  to  be  sent  by 
a  particular  vessel,  which  he  names :  and  he  receives  the  invoice, 
which  states  a  three  months'  credit.  He  allows  the  goods  to  remain 
till  that  credit  is  expired,  giving  no  notice  to  the  seller,  though  he 
did  say  to  his  own  agent  that  he  would  not  take  them.  Now  such 
a  lapse  of  time,  connected  with  the  other  circumstances,  might 
show  an  acceptance :  whether  there  was  an  acceptance  or  not  is  a 
question  of  fact.  I  do  not  think  that  the  mere  taking  by  the  carrier 
is  a  receipt  by  the  vendee:  but  the  jury  here  should  have  been 
allowed  to  exercise  a  judgment  on  the  question  whether  there  was 
an  actual  receipt. 

Williams,  J.  (4) : 

There  ought  to  be  a  new  trial.  When  it  is  once  settled  that 
manual  occupation  is  not  essential  to  an  actual  receipt,  and  it  is 
not  now  contended  that  it  is,  it  becomes  a  question  whether  there 
have  been  circumstances  constituting  an  actual  receipt.  The 
larger  the  bulk,  the  more  impracticable  it  is  that  there  should  be 
a  manual  receipt :  something  there  must  be  in  the  nature  of 

(1)  1  Oar.  &  P.  272.  (3)  7  B.  B.  883  (3  Bos.  &  P.  682). 

(2)  See  Edan  v.  Dudfieldy  65  B.  B.  (4)  Patteson,  J.  had  left  the  Court 
258  (1  Q.  B.  307).                                        during  the  argument. 


680 


1844.     Q.  B.     15  Q.  B.  445,  n.— 446,  n. 


ib.il 


BUBHBL 
t. 

Whbbleb. 


constructive  receipt,  as  there  is  constractive  delivery.  It  being, 
then,  once  established  that  there  may  be  an  actual  receipt  by 
acquiescence,  wherever  such  a  case  is  set  up  it  becomes  a  question 
for  the  jury  whether  there  is  an  actual  receipt.  And  all  the  facts 
must  be  submitted  to  their  consideration,  for  the  determination  of 
that  question. 


[  •446,  n.  ] 


GOLBRIDGE,  J. : 

I  agree  that  the  acceptance  must  be,  in  the  words  of  one  of  the 
cases  cited,  "strong  and  unequivocal"  {Maberley  v.  Sheppard)  (i). 
But  that  is  quite  consistent  with  its  being  constructive.  Therefore 
in  almost  all  cases  it  is  a  question  for  the  jury,  whether  particular 
instances  of  acting  or  forbearing  to  act  amount  to  acceptance  and 
actual  receipt.  Here  goods  are  ordered  by  the  vendee  to  be  sent  by 
a  particular  carrier,  and,  in  effect,  to  a  particular  warehouse ;  and 
that  is  done  in  a  reasonable  time.  That  comes  to  the  same  thing 
as  if  they  had  been  ordered  to  be  sent  to  the  vendee's  own  house, 
and  sent  accordingly.  In  such  a  case  the  vendee  would  have  had 
the  right  to  look  at  the  goods,  and  to  return  them  if  they  did  not 
correspond  to  order.  But  here  the  vendee  *takes  no  notice  of  the 
arrival,  and  makes  no  communication  to  the  party  to  whom  alone  a 
communication  was  necessary.    The  question  must  go  to  a  jury. 

LoBD  Denman,  Gh.  J. : 
We  must  qualify  the  rale  nisi. 

Rtde  absolute  for  a  new  trial  (not  on  payment  of  costs). 


1848. 
May  9, 
'June  2. 

On  Demurrer. 

1850. 

May  R,  31. 

[446] 


CHABOT  V.  VISCOUNT  MOBPETH  and   Others. 

(15  Q.  B.  446—469;  S.  0.  19  L.  J.  Q.  B.  377  ;  12  Jur.  1023.) 

By  Btat.  9  &  10  Vict.  c.  38,  authorizing  the  Commissioners  of  Woods  and 
Forests  to  form  a  Boyal  Park  in  Battersea  Fields,  in  Surrey,  the  Commis- 
sioners are  empowered  to  take  lands  for  the  purpose  of  the  Act,  and,  in  case 
of  disagreement  with  the  landowner,  the  value  is  to  be  assessed  by  a  jurj 
before  the  sheriff  of  the  county.  By  sect.  23,  after  the  jury  have  ascertained 
the  amount,  the  sheriff  *'  shall  thereupon  order  the  sum  "  to  be  paid  by  the 
Commissioners  to  the  landowner;  the  '*  verdict  or  inquisition  and  order" 
to  be**  final,  binding,  and  conclusive.  By  sect  30,  the  judgments  and 
verdicts  are  to  be  entered  in  the  office  of  Land  Bevenue  Records  and  Enrol- 
ments, and  to  be  afterwards  deposited  with  the  clerk  of  the  peace,  and  to  be 
deemed  records.  By  sect.  40,  if  after  assessment  the  landowner  refuse  to 
convey,  then,  on  payment  of  the  sum  assessed  into  the  Bank  of  England  to 


(1)  38  R.  E.  403  (10  Bing.  101). 
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the  use  of  the  landowner,  the  land  is  thenceforth  to  vest  in  the  Queen  as 
part  of  her  possessions  in  right  of  the  Crown. 

Declaration  in  prohibition  alleged  that,  upon  an  inquisition  taken  before 
the  sheriff,  on  a  disagreement  between  plaintiff  and  the  Commissioners  as 
to  the  price  to  be  paid  him  for  land  required  for  the  purposes  of  the  Act,  the 
sheriff  had  directed  the  jury  to  exclude  from  their  valuation  all  of  the  land 
to  which  the  plaintiff's  title  could  be  impeached,  and  had  thereby  mis- 
directed them  as  to  the  proper  mode  of  estimating  the  amount  to  be  paid ; 
that  the  jury  gave  a  verdict  for  an  amount  mentioned ;  and  that  then  the 
sheriff  gave  judgment,  and  ordered  payment  of  that  amount  to  plaintiff ; 
that  the  Commissioners  and  sheriff  were  proceeding  to  enter  and  record  the 
verdict  and  judgment,  and  to  use,  act  upon,  and  make  them  available ;  and 
the  declaration  then  prayed  that  the  sheriff  and  Commissioners  might  be 
prohibited  from  entering  and  recording  the  said  verdict  and  judgment,  and 
from  further  proceeding  for  the  purpose  of  using,  acting  upon,  or  otherwise 
making  them  available : 

Held,  on  demurrer,  that  the  declaration  was  bad ;  that  no  excess  of  juris- 
diction was  shown;  that  the  verdict  and  judgment  were  binding  and  con- 
clusive; and  that  the  recording  them  was  not  a  condition  precedent  to  their 
validity ;  that  the  sheriff,  after  ordering  payment  of  the  sum  assessed,  was 
functus  officio;  and  that  the  payment  of  the  money  into  the  Bank  of  Eng- 
land was  an  act  belonging  to  the  executive  government,  and  not  the  subject 
of  prohibition. 

Although  the  Court  considered  that  the  direction  of  the  sheriff  was 
wrong. 

M.  CHAMBERSt  in  Hilary  Term,  1848,  obtained  a  rule  calling  on 
the  Sheriff  of  Surrey,  and  the  Commissioners  of  her  Majesty's 
Woods  and  Forests,  *to  show  cause  why  a  prohibition  should  not 
issue,  to  prohibit  the  said  sheriff  and  Commissioners  from  entering 
and  recording  the  assessment  and  verdict  of  the  jury  herein  on  the 
matter  of  the  compensation  of  Charles  Chabot,  and  the  judgment 
thereon,  and  from  further  proceeding  for  the  purpose  of  using, 
acting  upon  or  enforcing,  or  otherwise  making  available,  the  said 
assessment,  verdict  or  judgment. 

In  Easter  Term  (i),  1848,  Sir  John  Jervis,  Attorney-General,  and 
Welsby  showed  cause,  and  Lttsh  supported  the  rule.  The  facts,  and 
the  course  of  the  argument,  will  sufficiently  appear  by  the  judgment 
of  the  Court  on  the  rule,  and  by  the  subsequent  argument  and 
judgment  on  the  demurrer. 

Cur.  adv.  vvlt. 


Ghabot 

F. 

LOKD 

MORPBTH. 


[  •447  ] 


Lord  Dbnman,  Ch.  J.,  in  Trinity  Term  (June  2nd),  1848,  delivered 
the  judgment  of  the  Court  : 

The   Commissioners  of    Woods  and  Forests,  having  required 
certain  property  of  Mr.  Charles  Chabot  for  Battersea  Park,  which 


(1)  May  9.    Before  LordDenman,  Gh.  J.,  Patteson,  Wightman  and  Erie,  JJ. 
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they  are  empowered  by  Act  of  Parliament  (i)  to  form,  and  having 
disagreed  with  him  as  to  the  amount  of  his  compensation,  issued 
their  warrant  for  summoning  a  jury  (2)  before  a  sheriff  to  determine 
its  value.  The  property  consisted  of  three  pieces  of  land,  Nos.  63, 
64  and  78,  in  the  schedule  to  the  Act,  and  there  described  as  the 
property  and  in  the  occupation  of  Mr.  Charles  Chabot.  The  claim 
was  for  the  *same  three  parcels,  with  their  several  dimensions; 
the  warrant  summoned  the  jury  "to  ascertain  what  recompense 
and  satisfaction  shall  be  made  to  G.  Chabot  for  the  value  of  the 
lands,  tenements  and  hereditaments  hereafter  mentioned,  and  of 
the  estate  and  interest  of  the  said  C.  C.  therein,"  and  then  fully 
described  the  three  parcels  scheduled.  The  notice  of  trial  used  the 
same  language ;  which  must  also  be  presumed  to  have  formed  part 
of  the  oath  of  the  jury. 

The  claimant  called  numerous  witnessed  to  the  value  of  his  land, 
none  of  whom  rated  it  lower  than  7,800Z.  On  the  part  of  the 
Commissioners  no  witness  was  called ;  and  the  jury  found  a  verdict 
for  750{.  The  matter  is  brought  before  this  Court  on  a  complaint 
that  the  jury  were  directed  to  estimate,  not  the  value  of  the  land 
taken  and  described,  but  the  value  of  the  land  and  of  the  claimant's 
estate  and  interest  in  it,  with  an  intimation  that  he  was  not,  or 
might  not  be,  entitled  to  the  fee  simple,  or  to  the  land  itself,  because, 
being  land  between  high  and  low  water  marks,  it  belonged  either  to 
the  Crown  by  virtue  of  its  prerogative,  or  to  the  city  of  London  as 
Conservators  of  the  river  Thames  in  that  part :  and  those  parties 
were  said  to  be  contending  in  Chancery  for  the  land  so  situated, 
comprehending,  though  not  specifying,  Nos.  68  and  64. 

The  jury,  having  been  pressed  by  this  argument,  pronounced  this 
verdict:  "Under  all  the  circumstances  of  the  case,  we  find  our 
verdict  for  750?."  The  circumstances  thus  alluded  to  were  the 
doubts  whether  the  claimant  could  make  a  perfect  title  to  the 
property.  The  claimant's  counsel  repeatedly  urged  the  learned 
assessor  to  ask  whether  they  awarded  the  full  value  of  the  property, 
as  belonging  to  him ;  but  it  was  *not  thought  right  to  permit  them, 
though  willing,  to  answer  that  question.  The  assessor  appears  to 
have  thought  that  he  was  bound  to  direct  the  verdict  to  be  given 
conjointly  for  the  value  of  the  tenements  and  the  claimant's 
estate  and  interest,  or  rather  for  that  value  reduced  by  so  much 


(1)  9  &  10  Vict.  c.  38.  *«To  em- 
power the  Gommiseioners  of  her 
Majesty's  Woods  to  form    a    Hoyal 


Park  in  Battersea  Fields  in  the  county 
of  Surrey." 

(2)  See  p.  686,  note  (1),  post. 
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estate  and  interest  as  any  other  person  possessed,  adverse  to  the 
claimant. 

Now  they  had  no  materials  for  making  that  reduction,  or  deciding 
whether  the  Grown  or  the  city  had  the  whole  estate  and  interest  in 
the  premises,  or  none  at  all.  They  must  have  made  a  rough  guess 
at  the  depreciation  that  any  doubt  thrown  on  the  title  might  produce: 
but  the  duty  of  the  jury  was  to  estimate  the  value  of  the  property 
taken,  and  the  estate  and  interest,  as  it  appears,  to  be  divided  among 
several  persons,  the  person  in  possession  being  deemed  entitled  to 
the  whole  interest  until  the  contrary  be  shown  (sect.  45)  (i),  and  the 
case  of  doubtful  titles  being  provided  for  (sect.  44)  (i)  quite  indepen- 
dently of  the  jury's  assessment.  Perhaps  the  Commissioners  are 
estopped  from  denying  C.  Chabot's  ownership  after  their  own  act 
had  affirmed  it ;  and  the  title,  by  purchase  from  Lord  Spencer,  was 
fully  proved,  subject  only  to  the  question  whether  there  was  not 
elsewhere  a  title  paramount  either  in  the  Crown  or  the  city. 

The  jury,  therefore,  have  manifestly  taken  into  their  account  of 
compensation  the  estate  and  interest  of  C.  Chabot  in  the  property 
in  some  sense  inconsistent  with  a  valuation  of  the  then  parcels  of 
land,  which  alone  they  were  sworn  to  make.  And,  as  their  verdict 
is  to  be  recorded  and  deposited  with  the  clerk  of  the  peace  (sect.  80), 
and  is  made  final,  binding  and  conclusive  (sect.  23),  the  claimant 
is  well  warranted  in  asking  for  our  writ  *of  prohibition  against 
those  further  proceedings  which  would  have  the  effect  of  binding 
his  interests  for  ever. 

Claimant  to  declare  in  prohibition. 

The  claimant  declared  in  prohibition  (2),  and  alleged :  That,  to  wit 
on  2nd  October,  1846,  the  Commissioners  of  her  Majesty's  Woods 
and  Forests  &c.,  in  pursuance  and  by  virtue  of  stat.  9  &  10  Vict. 
c.  38,  gave  notice  in  writing  to  the  plaintiff  that  it  was  their  intention 
to  take  and  use  for  the  purpose  of  the  said  Act  certain  lands,  tene- 
ments &c.,  situate  in  the  parish  of  St.  Mary,  Battersea,  in  Surrey, 
being  three  parcels  of  land,  numbered  &c. ;  and  by  the  said  notice 
required  plaintiff,  under  the  provisions  of  the  said  Act,  on  or  before 
&c.,  to  deliver  to  the  said  Commissioners  a  statement  of  the  parti- 
culars of  the  estate,  shares,  interest  or  charges,  which  he  claimed  to 
be  entitled  &c.  to  receive  satisfaction  or  recompense  for,  in  respect 
of  the  said  land,  and  of  the  tenant's  fixtures,  and  of  the  injury  &c. 


Chabot 
t. 

Morpeth. 


[  •450  ] 


(1)  Of.    Lands    Clauses   Consolida- 
tiou  Act,  1845  (8  &  9  Vict  c.  18),  ss. 


69  and  79.— A.  C. 
(2)  See  now  C.  O.  E.  1886,  it.  81,  82. 
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sastained  by  him,  and  of  the  sum  or  sums  &c.  which  he  might  expect 
and  be  willing  to  receive  in  satisfaction  or  discharge  for  the  value  of 
sach  estate  &c.,and  the  sum  &c.  (compensation  expected  by  plaintiff  for 
such  fixtures  and  for  such  injury  &c.  respectively) .  That  plaintiff,  to 
wit  on  &c.,  delivered  to  the  said  Commissioners  a  statement,  and  alleged 
thereby  that  his  estate  in  the  said  parcels  of  land  respectively  \m 
freehold,  and  was  in  his  possession,  and  claimed  thereby  10,212/. 
as  and  for  the  sum  which  he  expected  and  would  be  willing  to 
receive  in  satisfaction  &c.  for  the  said  three  parcels  of  land.  That 
the  Commissioners  and  plaintiff  not  being  able  to  agree  upon  the 
said  sum  to  be  paid  for  *the  said  three  parcels  of  land,  thereupon 
the  Commissioners,  in  pursuance  of  the  said  Act  of  Parliament,  to 
wit  on  «&c.,  issued  their  warrant  &c.,  bearing  date  &c.,  and  directed 
to  Joseph  Bonsor,  the  Sheriff  of  Surrey,  and  thereby,  in  pursuance 
of  the  said  Act,  required  the  said  sheriff  to  summon,  impanel  and 
return  a  jury  &c.  to  appear  &c.  at  &c.  on  &c.,  in  order  that  he  the 
said  sheriff  might  swear  twelve  to  be  the  jury  for  the  purpose  of 
inquiring  into  and  ascertaining  upon  their  oaths  what  recompense 
and  satisfaction  should  be  made  to  the  plaintiff  for  the  value  of  the 
said  three  parcels  of  land,  and  of  his  estate  and  interest  therein, 
and  to  assess  and  award  the  sum  &c.  to  be  paid  to  plaintiff  for  the 
purchase  of  such  lands,  or  of  such  his  estate  &c.  therein,  and  also 
for  any  injury  or  damage  whatsoever  that  might  affect  the  plaintif, 
or  which  he  might  sustain,  for  or  on  account  of  the  taking  of  such 
lands  &c.  for  the  purpose.  The  declaration  then  averred  delivery 
of  the  warrant  to  the  sheriff,  and  continuance  of  the  plaintiff  in 
possession  of  the  land  down  to  and  at  the  time  of  the  making  of  the 
assessment,  and  the  giving  of  the  judgment  after  mentioned : 

That  the  jury  were  impanelled  and  sworn  &c.,  and  the  sheriff 
proceeded  to  inquire  <fec.,  on  which  said  occasion  the  plaintiff 
produced  before  the  said  jury  five  credible  witnesses,  that  is  to  say 
&c.,  who  respectively  &c.  deposed  that  the  said  three  parcels  of  land 
then  would  have  been  worth,  in  case  the  alterations  or  improvements 
intended  by  the  said  Act  had  not  been  in  contemplation,  the  sums 
after  stated.  The  declaration  then  stated  the  sums  deposed  to 
as  8,500Z.,  8,570Z.,  8,486L,  7,800Z.,  and  7,115Z.  That  the  Commis- 
sioners appeared  upon  the  said  inquiry,  and  did  not  produce  any 
^evidence,  but  caused  it  to  be  suggested  to  the  said  jury  by  their 
counsel  that  plaintiff  was  not,  or  might  not  be,  entitled  to  part  of 
the  said  three  parcels,  and  that  such  part  might,  as  being  land 
between  high  and  low- water  marks  on  the  river  Thames,  belong 
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either  to  the  Queen,  or  to  the  mayor  and  commonalty  and  citizens 
of  London  as  Conservators  of  the  said  river  Thames;  and  then 
insisted,  to  and  before  the  sheriff  and  jury,  that  the  jury  ought  not 
to  assess  the  value  of  the  said  three  parcels  separately,  but  the  value 
thereof,  and  the  plaintiff's  interest  therein,  conjointly,  and  should 
exclude  therefrom  the  value  of  the  estate  and  interest  so  suggested 
to  belong  to  our  said  Lady  the  Queen  or  to  the  said  mayor  and  com- 
monalty &c.  That  the  sheriff  directed  the  jury  that  there  was  a 
difficulty  as  to  the  said  part  of  the  said  three  parcels  of  land ;  and 
that,  if  the  said  part  of  the  said  three  parcels  was  within  the  high- 
water  mark,  the  plaintiff  had  no  right  to  it ;  and  then  directed  the 
jury  to  exclude  from  their  assessment  the  value  of  such  part  of  the 
said  three  parcels  as  the  jury  should  consider  the  plaintiff  not  to  be 
entitled  to,  within  the  said  high-water  mark,  that  is  to  say  between 
high  and  low-water  marks  of  the  said  river,  and  to  assess  in  one 
sum  the  value  of  the  said  three  parcels  of  land,  and  of  the  plaintiff's 
estate  and  interest  therein,  excluding  therefrom  the  value  of  such 
part  of  the  said  three  parcels  as  they  should  consider  not  to  belong 
to  the  plaintiff.  That  the  plaintiff  objected  by  his  counsel  in  that 
behalf  to  the  said  direction,  and  requested  the  sheriff  to  ask  the 
jury  to  find  separately:  first  the  value  of  the  said  three  parcels  of 
land,  in  the  manner  prescribed  by  the  said  Act ;  and,  secondly,  the 
value  of  the  plaintiff's  estate  and  interest  therein:  with  which 
request  the  sheriff  ^wholly  refused  to  comply.  That  the  jury,  in 
accordance  with  the  said  direction  of  the  sheriff,  thereupon,  as  and 
by  way  of  finding  their  verdict  under  the  said  warrant,  declared  and 
said,  in  the  words  following,  viz.  ''  Under  all  the  circumstances  of 
the  case  we  find  a  verdict  for  750Z."  That  the  jury  did  not  ever 
make  any  assessment  except  as  aforesaid.  That  the  sheriff  thereupon 
then  gave  judgment,  and  ordered  that  the  said  sum  so  assessed  by 
the  jury  should  be  paid  by  the  Commissioners  to  the  plaintiff  for 
the  said  three  parcels  of  land,  and  his  estate  and  interest  therein. 
That  the  Commissioners  and  Joseph  Bonsor  are  proceeding  to  enter 
and  record  the  said  assessment  and  verdict  of  the  jury,  and  the  said 
judgment  thereon,  and  to  use,  act  upon  and  make  available  the  said 
assessment,  verdict  and  judgment.  Wherefore  the  plaintiff  prays 
that  a  writ  of  prohibition  may  issue,  to  prohibit  the  said  Joseph 
Bonsor  and  the  said  Commissioners  from  entering  and  recording 
the  said  assessment  and  verdict,  and  the  said  judgment,  and  from 
further  proceeding  for  the  purpose  of  using,  acting  upon,  or  other- 
wise making  available  the  said  assessment,  verdict,  or  judgment. 


Chabot 

r. 
Lord 

MOBPRTU. 
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Demurrer,  on  the  following  grounds.  That  it  does  not  appear  by 
the  declaration  that  there  was  any  want  of  jurisdiction  in  the 
sheriff  to  direct  the  jury  as  in  the  declaration  mentioned,  or  that 
the  jury  found  a  verdict  which  by  law  they  were  not  authorized  to 
find ;  and  that  the  sheriff  was  authorized  by  the  warrant  in  the 
declaration  mentioned  to  give  such  direction  to  the  jury,  and  the 
jury  were  authorized  thereby  to  find  such  verdict,  as  in  the  declara- 
tion mentioned  :  and  that,  even  though  the  sheriff  misdirected  the 
jury,  this  affords  no  ground  for  prohibiting  the  sheriff  aiid  the 
Commissioners  *from  entering  and  recording  the  assessment  and 
verdict,  and  the  judgment,  and  from  proceeding  to  make  the  same 
available.    Joinder  (i). 

The  demurrer  was  argued  in  last  Easter  Term  (2). 


[  M55  ] 


Sir  J.  JerviSj  Attorney-General,  for  the  defendants  : 

The  declaration  calls  upon  this  Court  to  issue  a  prohibition  for 
misdirection  and  the  speech  of  counsel.  The  count  shows  no  excels 
of  jurisdiction;  prohibition,  therefore,  does  not  lie.  If  there  has 
been  any  miscarriage  *in  the  proceedings,  the  plaintiff  should  have 


(1)  Sect.  19  of  stat.  9  &  10  Vict, 
c.  38,  authorises  the  Commissioners  to 
treat  for  the  purchase  of  land  to  be 
taken  for  the  purposes  of  the  Act. 

Sect.  23,  in  case  of  disagreement  as 
to  the  price  of  lands  required  by  the 
Commissioners,  authorises  an  assess- 
ment of  the  amount  by  a  jury  before 
the  sheriff  of  the  county,  who  is  to 
summon  and  return  the  jury  on  war- 
rant directed  to  him  by  the  Commis- 
sioners ;  and,  after  the  jury  shall  have 
ascertained  the  amount,  the  sheriff 
**  shall  thereupon  order  the  sum*'  **80 
assessed  by  the  said  jury"  to  be  paid 
by  the  said  Commissioners  to  the  said 
owners,"  **  according  to  such  verdict 
or  inquisition  of  the  said  jury ;  which 
said  verdict  or  inquisition  and  order  so 
had  and  made  shall  be  final,  binding, 
and  conclusive  to  all  intents  and 
purposes." 

Sect  30  enacts :  *<  That  all  the  said 
judgments  and  verdicts  shall  be  re- 
corded in  the  office  of  Land  Revenue 
Hecords  and  Enrolments,  and  a  minute 
or  docquet  thereof  respectively  entered 
in  the  office  of  the  said  Commissioners 
of  her  Majesty's  Woods,  Forests,  Land 


Eevenues,  Works  and  Buildings,  and 
all  such  judgments  and  verdicts  shall  be 
afterwards  deposited  with  the  derk  of 
the  peace  of  the  said  county  of  Surrey, 
to    be    kept    and  preserved  by    him 
amongst  the  records  of  the  Quaner 
Sessions  of  the  said  county,  and  shall 
be  deemed  to  be  records  to  all  intents 
and  purposes  whatsoever ;    and    the 
same,  or  true  copies  thereof,  shall  be 
allowed  to  be  good  evidence   in    all 
Courts  whatsoever ;  "  &c. 

Sect.  40  enacts  that,  where  the  land- 
owner refuses  to  execute  a  convey- 
ance, then,  upon  payment  of  the  sum 
assessed  by  a  jury  into  the  Bank  of 
England  for  tiie  use  of  the  person 
entitled  &o.,  the  land  '*  shall  from 
thenceforth  vest  in  the  Queen's  most 
excellent  Majesty,  her  heirs  and  suc- 
cessors, as  part  and  parcel  of  the  pos- 
sessions and  land  revenues  of  her 
Majesty  in  right  of  the  Crown,  who 
shall  be  deemed  in  law  to  be  in  the 
actual  seisin  and  possession  thereof  to 
all  intents  and  purposes,"  &g. 

(2)  May  3rd.  Before  Lord  Camp- 
bell, Oh.  J.,  Patteson,  Wightmau  and 
Erie,  JJ. 
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had  them  removed  by  certiorari  and  quashed,  and  then  had  another 
inquisition.  There  are  several  objections  to  prohibition  in  this 
case.  First :  the  sheriflf  acted  in  a  mere  ministerial  capacity :  he 
summoned  the  jury ;  the  jury  assessed  the  amount  payable.  In 
ordering  payment,  he  still  did  but  act  ministerially ;  per  Fatteson,  J. 
in  Rex  v.  The  Trustees  of  the  Norwich  and  Watton  Road  (i).  Pro- 
hibition, therefore,  does  not  lie.  Secondly  :  the  matter  in  dispute 
being  finally  concluded,  prohibition  is  too  late :  In  the  Matter  of 
Poe{2).  The  sheriff  has  given  judgment,  and  ordered  payment  of 
the  sum  awarded ;  he  is  not  required  to  make  any  return,  and  is 
now  functus  officio.  Nothing  remains  to  be  done  except  to  record 
the  judgment  and  verdict,  under  section  80,  in  the  office  of  Land 
Bevenue  Becords  and  Enrolments,  a  different  office  from  that  of 
the  Commissioners  of  Woods  and  Forests ;  and  to  pay  the  purchase- 
money  into  the  Bank  of  England,  under  section  40.  The  plaintiff 
will  not  be  injured  by  the  process  of  recording  ;  it  will  give  no  title 
to  the  Grown,  but  be  merely  evidence  of  it.  And  the  statute  does 
not  require  either  the  Commissioners  or  the  sheriff  to  have  the 
proceedings  recorded :  they  may  be  recorded  by  the  plaintiff  him- 
self. Even  if  the  prohibition  issue,  the  proceedings  will  stand  ; 
the  title  of  the  Commissioners  will,  thus,  remain  unimpaired ;  and, 
if  the  plaintiff  refuse  to  convey,  they  may  pay  the  purchase-money 
and  take  the  land.  This  Court  is,  in  truth,  now  called  upon  to 
exercise  the  equitable  jurisdiction  of  the  Court  of  Chancery  by 
injunction.  Thirdly :  this  is  a  prohibition  by  the  Crown  to  itself. 
The  same  objection  has  been  taken  to  a  mandamus  in  Reg.  v.  The 
Commissioners  *  of  her  Majesty's  Woods  and  Forests,  dtc.  (3),  argued 
in  last  Trinity  Term,  and  now  standing  for  judgment:  and  Reg. 
V.  Powell  (4)  is  an  authority  that  mandamus  does  not  lie  in  such 
a  case. 


Chabot 

V. 

Lord 
Morpeth. 


[  •456  ] 


Lushf  contra. 

(Lord  Campbell,  Ch.  J. :  What  do  you  wish  prohibited  ?) 

The  entering  and  recording  of  the  inquisition,  and  all  further 
proceedings  under  the  80th  and  40th  sections  of  the  Act.  So  long 
as  any  thing  remains  to  be  done  for  the  purpose  of  giving  complete 
effect  to  an  illegal  judgment,  it  is  not  too  late  for  prohibition.    In 


(1)  5  Ad.  &  EL  583,  678. 

(2)  39  E.  B.  621  (6  B.  &  Ad.  681). 

(3)  Post,  p.   794.    See  Bex  v.  The 


Commissionera  of  CiMtomSf  44  B. 
460  (5  Ad.  &  El.  380). 

(4)  55  B.  B.  265  (1  Q.  B.  352). 
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the  case  In  the  Matter  ofPoe  (i)  the  sentence  had  been  carried  into 
effect.  In  Kimpton  v.  Willey  (2)  the  Court  appears  to  have  attached 
no  importance  to  the  objection  that  it  was  too  late  to  issue  prohibi- 
tion after  jadgment.  And  the  record  of  the  verdict  and  judgment 
will  affect  the  plaintiff  prejudicially ;  for  the  Crown  has  no  title 
except  by  record. 

(Lord  Campbell,  Ch.  J. :  How  can  the  Queen  prohibit  herself  ?) 

Rex  V.  The  Lords  Commissioners  of  the  Treasury  (8)  is  an  authority 
for  mandamus  to  the  Commissioners  of  the  Treasury  as  officers 
under  the  Crown. 

(Lord  Campbell,  Ch.  J. :  That  was  on  the  special  ground  that 
the  Commissioners,  as  they  admitted,  had  money  in  their  hands, 
which  was  applicable  to  the  purpose  in  question.) 

The  Queen  in  this  case  is  called  upon  to  prohibit  her  servants ;  if 
they  do  an  illegal  act,  it  must  be  presumed  that  they  do  it  without 
the  Queen's  authority. 

(Fatteson,  J. :  Section  59  *of  their  Act  exempts  the  Commissioners 
from  personal  liability ;  and  the  amount  of  all  costs  and  expenses 
recovered  against  them  is  to  be  discharged  out  of  the  moneys  to  be 
received  from  the  possessions  of  the  Crown.) 

It  has  been  objected  that  the  functions  of  the  sheriff  under  this  Act 
are  merely  ministerial ;  but  they  are  of  the  same  judicial  character 
as  those  of  a  Judge  at  Nisi  Prius. 


Sir  J.  Jervis,  Attorney-General,  replied. 


Cur.  adv.  vuU. 


Lord  Campbell,  Ch.  J.  now  delivered  judgment.     After  having 
stated  the  material  parts  of  the  pleadings,  his  Lordship  said : 

The  Court  ordered  the  plaintiff  to  declare  in  prohibition  on  a 
strong  representation,  by  his  counsel,  that  he  had  sustained  a 
grievous  wrong,  and  that  he  had  no  other  remedy.  But,  after 
listening  to  the  argument  upon  the  demurrer,  and  deliberately 
referring  to  the  statute,  we  are  all  of  opinion  that  there  ought  to  be 
judgment  for  the  defendants. 

(1)  39  E.  E.  621  (6  B.  &  Ad,  681).      1850). 

See/n<fce  Matter  0/ the  Dean  of  York,  (3)  4  Ad.   ft  El.   286.    See  /n  re 

67  R.  R.  545  (2  a  B.  1,  40).  Bar<m  de  Bode,  6  DowL  P.  C.  776. 

(2)  19  L.  J.  C.  P.  269  (April  30th, 
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This  is  the  first  time  that  an  attempt  has  been  made  to  extend 
the  writ  of  prohibition  to  such  a  case.  Where  there  has  been  a 
complaint  of  an  excess  of  jurisdiction  in  holding  an  inquisition  to 
ascertain  the  value  of  property  taken  under  an  Act  of  Parliament, 
the  course  hitherto  has  been  to  apply  for  a  certiorari,  with  a  view 
to  quash  the  proceedings  alleged  to  be  illegal.  What  might  have 
been  the  success  of  such  an  application  in  this  case  we  are  not 
called  upon  to  say :  but  it  clearly  appears  to  us  that  the  plaintiff 
has  not  entitled  himself  to  a  prohibition,  either  against  the  Sheriff 
of  Surrey  or  the  Commissioners  of  her  Majesty's  Woods.  *He 
comes  to  us  after  the  assessment,  the  verdict  and  the  judgment, 
without  seeking  to  set  aside  these  proceedings,  but  praying  that  the 
defendants  may  be  prohibited  from  entering  or  recording  the  assess- 
ment, verdict  and  judgment,  or  from  acting  upon  them.  But  the 
recording  of  the  verdict  and  judgment,  as  directed  by  sect.  80,  is 
not  made  a  condition  precedent  to  their  validity,  and  seems  only 
intended  for  safe  custody  and  facility  of  proof.  Moreover,  the 
duty  of  entering  and  recording  them  is  not  cast  either  on  the 
sheriff  or  on  the  Commissioners.  After  the  sheriff  has,  under 
sect.  28,  given  judgment,  ordering  the  sum  assessed  by  the  jury  to 
be  paid  by  the  Commissioners,  he  is  functus  officio ;  and  the  judg- 
ment is  declared  to  be  thereupon  binding  and  conclusive.  The 
recording  is  to  be  in  the  office  of  Land  Bevenue  Becords  and  Enrol- 
ments, an  entirely  different  office  from  that  of  the  Commissioners 
of  Woods. 

The  only  part  of  the  prohibition  prayed  which  could  benefit  the 
plaintiff  is  that  which  would  prevent  the  Commissioners  from 
acting  upon  the  judgment  under  section  40.  Thereby  it  is  enacted 
that,  if  any  owner  of  lands  specified  in  the  schedule  shall  refuse  to 
execute  a  conveyance  thereof,  upon  payment  into  the  Bank  of 
England  of  the  sum  assessed  by  a  jury  the  land  and  fee  simple 
thereof  shall  from  thenceforth  vest  in  the  Queen's  Majesty,  **  her 
heirs  and  successors,  as  part  and  parcel  of  the  possessions  and  land 
revenues  of  her  Majesty  in  right  of  the  Crown,  who  shall  be  deemed 
in  law  to  be  in  the  actual  seisin  and  possession  thereof  to  all  intents 
and  purposes."  But,  the  judgment  being  good  upon  the  face  of  it, 
and  being  declared  to  be  binding  and  conclusive,  how  can  we  be 
asked  to  prohibit  the  Commissioners  from  acting  upon  it  ?  There 
is  no  *  judicial  proceeding  now  to  take  place;  and  there  is  no  process 
of  any  Court  to  issue.  The  Commissioners  of  her  Majesty's  Woods, 
according  to  the  commands  they  receive  from  her  Majesty,  may  or 
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may  not,  upon  the  plaintiff's  refusal  to  execute  a  conveyance,  pay 
into  the  Bank  of  England  the  sum  assessed  by  the  jury.  If  they 
were  to  do  so,  they  would,  as  officers  of  the  Crown,  under  the 
statutable  power  conferred  upon  the  Grown,  cause  the  land,  the 
value  of  which  has  been  assessed  by  the  jury,  to  vest  in  her 
Majesty,  and  she  would  be  deemed  to  be  in  the  actual  seisin  and 
possession  thereof.  Were  we  to  grant  a  prohibition  against  this 
measure,  we  should  be  interfering  with  proceedings  not  judicial, 
but  belonging  to  the  executive  government  of  the  country. 

We  wish  it  to  be  understood  that  we  give  no  sanction  to  the 
practice,  alleged  to  have  been  followed  in  this  case,  of  inquiring 
into  the  title  of  the  claimant  upon  an  assessment  by  a  jury  of  the 
value  of  land  taken  for  public  purposes.  And  we  think  that,  in 
this  case,  the  plaintiff  can  only  be  deprived,  for  the  750Z.  awarded 
to  him,  of  the  land  which  the  jury  estimated  to  be  of  that  value. 
His  title  to  such  land  as  lies  between  high  and  low- water  mark 
remains  unprejudiced,  and  may  still  be  contested  between  him  and 
the  Grown,  or  the  city  of  London,  the  three  parcels  mentioned  in 
the  schedule  and  the  warrant  being  understood  only  to  extend  to 
high- water  mark. 

Having  intimated  this  caution  against  any  improper  inference 
which  might  be  drawn  from  our  refusal  of  the  prohibition,  I  have 
only  to  say  that  we  give  judgment  for  the  defendants. 

Judgment  for  defendants. 


1850. 
Apnl  23. 
May  31. 

[460] 


WILLIAM  COOK  v.  ABEAHAM  FIELD. 

(16  Q.  B.  460—475  ;  S.  0.  19  L.  J.  Q.  B.  441 ;  14  Jur.  961.) 

By  agreement  in  writing  between  A.  and  B.,  reciting  that  A.  was 
expecting  to  become  seised  in  fee  of  a  certain  messuage  ftc.  on  the  death  of 
E.  S.,  widoW)  as  the  devisee  under  her  will  (which  messuage  ftc.  were  then 
in  the  occupation  of  lessees,  under  a  lease  of  which  A.  was  assignee),  and 
that  A.  had  contracted  to  sell  aU  the  said  possibility  and  expectancy  of  an 
estate  and  interest  in  the  said  premises  to  B.,  for  all  A.*s  estate  and  interest 
therein,  expectant  as  aforesaid,  for  2,000/.,  which  B.  thereby  agreed  to  pay 
him,  A.  promised  and  agreed  with  B.  that  he  would,  within  three  months 
from  the  decease  of  E.  S.,  in  case  A.  became  devisee  of  the  premises,  convey 
the  same  to  B.,  his  heirs  and  assigns,  and  make  him  a  good  title,  and  that 
B.  should  in  that  event  become  entitled  to  the  rents  and  profits  from  the  day 
of  E.  S.'s  decease.  And  that,  in  case  A.  should  not  become  the  devisee  in 
fee  of  the  premises,  or  should  not  make  a  good  title  within  six  months  from 
the  decease  of  E.  S.,  A.  should,  within  the  latter  period,  repay  the  2,000/. 
(without  interest)  to  B.  And  that  A.  should  execute  a  certain  indenture, 
assigning  a  policy  on  his  life,  as  a  security  for  such  repayment ;  B.  to 
re-assign  if  the  conveyance  should  be  perfected  according  to  the  agreement 

The  indenture  was  executed  accordingly.    Neither  A.  nor  any  person 
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under  whom  he  claimed  had  had  poBseesion  of  the  premises,  or  the  reversion         Cook 
or  remainder  thereof,  or  taken  the  rents  or  profits,  within  a  year  before  such  r, 

execution.    B.  was  not  the  heir  of  E.  S.,  and  had  no  interest  in  her  life  or        Field. 
death,  unless  by  the  above  agreement : 

Held  (on  demurrer  to  pleas,  in  an  action  of  covenant  on  the  indenture), 
that  the  agreement  was  not  illegal,  as  contravening  public  policy  by  creating 
an  interest  in  E.  S.*s  death,  or  in  the  exercise  of  an  undue  influence  over 
her  mind  as  to  the  making  of  her  will : 

Nor  as  a  bargain,  contrary  to  stat.  32  Hen.  YIII.  c.  9,  for  a  grant  of 
pretensed  right  or  title  to  hereditaments  of  which  the  grantor  was  not  in 
possession. 

Nor  as  a  wagering  poUoy,  prohibited  by  stat.  14  Geo.  III.  c.  48,  or 
otherwise. 

Covenant.  The  declaration  charged  that,  heretofore,  to  wit  19th 
October,  1841,  by  indenture  then  made  between  George  Field  of 
the  first  part,  William  Field  and  defendant  of  the  second  part,  and 
plaintiff  of  the  third  part  (profert),  G.  Field  did  grant,  bargain, 
sell,  assign,  transfer  and  set  over  to  plaintiff  a  policy  of  assurance, 
effected  by  G.  Field  with  the  United  Kingdom  Life  Assurance 
Company,  numbered  &c.,  and  dated  18th  September,  then  instant ; 
by  which  the  payment  of  the  sum  of  2,000i.  was  assured  by  the 
Company  to  the  executors,  administrators  and  assigns  of  G.  Field 
on  his  decease ;  and  all  moneys  which  should  become  due  or  be 
recoverable  by  virtue  of  the  said  policy,  and  all  the  right,  title,  &c., 
both  at  law  and  in  equity,  of  G.  Field  of,  in,  to  or  out  of  the  same ; 
habendum  *to  plaintiff,  his  executors,  administrators  and  assigns,  [  *46l  1 
&c.,  but  subject  to  certain  provisoes  or  conditions  in  the  said 
indenture  contained:  and  G.  Field  by  the  said  indenture  cove- 
nanted with  plaintiff  that  he,  G.  Field,  would  pay  the  premiums 
payable  upon  and  in  respect  of  the  policy,  and  do  all  other  things 
necessary  for  keeping  the  policy  on  foot,  &c. ;  and  G.  Field,  W. 
Field  and  defendant  for  themselves,  jointly  and  severally,  and  for 
their  several  heirs,  executors,  &c.,  covenanted  with  plaintiff  that, 
in  case  G.  Field  should  omit  to  pay  the  annual  premium  or 
premiums  in  respect  of  the  policy,  it  should  be  lawful  for  plaintiff 
to  advance  or  pay  any  such  annual  or  other  sums  as,  by  reason  of 
such  omission,  should  be  requisite  for  keeping  the  policy  on  foot ; 
and  that  G.  Field  and  defendant,  their  or  some  or  one  of  their 
heirs,  executors,  &c.,  should  and  would,  on  demand,  repay  such 
sums  and  sum  to  plaintiff,  with  interest,  See. :  Averment,  that  the 
security,  by  the  said  indenture  made,  hath  continued,  &c.,  and  still 
continues.  And  that,  after  the  making  of  the  indenture,  to  wit  &c., 
an  annual  premium  of  761.  lis.  2d.  payable  in  respect  of  the  policy 
by  G.  Field,  and  necessary  for  keeping  it  on  foot,  became  due  to 
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Cook        the  said  Company ;  and  G.  Field  omitted  to  pay  it,  &c. :   That 

Field.  plaintiflf  thereupon  advanced  and  paid  it,  such  payment  being  then 
necessary  for  keeping  the  policy  on  foot :  Of  all  which  &c.  (aver- 
ment of  notice  to  6.  Field,  W.  Field  and  defendant,  and  request  to 
them  to  pay) :  Breach,  non-payment.  There  were  four  other 
similar  breaches  in  respect  of  various  sums. 

Pleas :  1.  That,  before  the  making  of  the  indenture,  to  wit  18th 
September,  1841,  and  in  the  lifetime  of  Elizabeth  Smith,  of  &c., 

[  *<62  ]      after-mentioned,  by  agreement  *in  writing  then  made  between  6. 
Field  of  the  one  part  and  plaintiff  of  the  other  part,  after  reciting 
(as  the  facts  were)  that  G.  Field  was  in  expectation  to  become 
seised  in  fee  simple,  at  the  death  of  the  said  £.  Smith,  of  &c., 
widow,  as  the  devisee  under  her  will,  of  a  certain  messuage,  tene- 
ment and  premises  situate  at  &c.  in  London,  then  in  the  occupation 
of  certain  persons  whose  names  are  to  defendant  unknown,  but 
then  trading  under  the  name  &c.,   but  subject  to  a   lease,   of 
which  plaintiff  was  assignee,  at  the  annual  rent  of  2002.,  and 
that  G.  Field  had  contracted  and  agreed  with  plaintiff  to  sell  and 
convey  to  plaintiff  all  the  said  possibility  and  expectancy  of  an 
estate  and  interest  therein,  for  all  the  estate  and  interest  therein 
of  him,  G.  Field,  therein,  expectant  as  aforesaid,  on  the  terms  and 
conditions  therein  contained  and  hereinafter  mentioned  and  set 
forth,  in  consideration  of  500/.  then  paid  by  plaintiff  to  G.  Field 
(receipt  acknowledged),  and  of  the  further  sum  of  1,5001.  to  be  paid 
by  plaintiff  on  11th  October  then  next,  and  which  plaintiff  thereby 
agreed  to  pay  accordingly,  G.  Field  did  thereby,  for  himself,  his 
heirs,   executors    and   administrators,   promise   and    agree    with 
plaintiff,  his  executors,  administrators   and    assigns,  that  he,  G. 
Field,   his  heirs,   &c.,   should  and  would,  within  three  calendar 
months  from  and  after  the  decease  of  E.  Smith,  in  case  he  should 
become  the  devisee  of  the  said  hereditaments  and  premises,  well 
and  sufficiently,  by  good  and  sufficient  conveyance,  to  be  prepared 
at  the  expense  of  G.  Field,  his  executors,  &c.,  convey  and  assure 
the  said   hereditaments  and  premises  to  plaintiff,  his  heirs  and 
assigns,  free  from  incumbrances,  except  an  annuity  of  50/.  supposed 
or  expected  to  be  charged  thereon  by  E.  Smith  in  favour  of  one 

[  ^463  ]  Mary  Blackwell  for  the  term  *of  her  natural  life,  and  subject  also 
to  the  said  lease  as  possessed  by  plaintiff  as  aforesaid :  and  also 
that  G.  Field,  his  heirs,  &c.,  should  and  would  &c. :  covenant  to 
make  out  a  good  title  in  fee  within  three  calendar  months  from  and 
after  the  decease  of  E.  Smith,  subject  as  aforesaid :  and  that,  in 
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the  event  aforesaid,  plaintiflf  sboald  become  entitled  to  the  rents  Cook 
and  profits  from  the  day  of  the  decease  of  E.  Smith  :  And,  more-  fibld. 
over,  that,  in  case  6.  Field  should  not  become  the  devisee  in  fee 
simple  of  the  said  hereditaments  and  premises  in  manner  aforesaid, 
or  if  he,  his  heirs,  &c.  or  assigns,  should  not  be  able  to  make  out  a 
good  and  sufficient  title  to  the  same  within  six  calendar  months 
from  the  day  of  the  decease  of  E.  Smith,  then  and  in  such  case  6. 
Field,  his  heirs,  &c.,  should,  within  the  said  period  of  six  calendar 
months  from  &c.,  repay  to  plaintiff,  his  executors,  &c.,  the  said 
sum  of  2,0002.,  but  without  interest  thereon:  And,  as  further 
security  for  the  repayment  of  the  said  sum  in  the  event  aforesaid, 
G.  Field  did  agree  to  assign  to  plaintiff  the  policy  of  assurance  in 
the  declaration  mentioned,  to  hold  the  same  to  the  use  of  the 
plaintiff  absolutely :  but,  nevertheless,  it  was  thereby  expressed  to 
be  the  true  intent  and  meaning  of  the  parties,  and  plaintiff  did 
thereby  promise  and  agree  to  and  with  G.  Field,  his  executors,  &c., 
that,  in  case  the  conveyance  thereinbefore  contracted  for  should  be 
made  and  perfected  according  to  the  true  intent  and  meaning  of 
the  said  agreement,  plaintiff  should  and  would,  immediately  there- 
upon, assign  the  said  policy,  and  all  benefit  thereof,  and  all  and 
every  sums  or  sum  of  money  that  might  have  been  received,  or 
that  he  or  they  might  have  become  entitled  to  receive  in  the  mean- 
time by  virtue  of  the  said  policy,  unto  G.  Field,  his  heirs,  &c. 
*And  G.  Field  did  further  promise  that  he  would,  from  time  to  C  *^^*  3 
time,  pay  the  premiums  to  become  due  on  the  said  policy,  in  order 
to  keep  the  same  on  foot  during  his  life,  and  should  and  would 
procure  the  said  William  Field  and  defendant  to  enter  into  a  bond 
to  plaintiff,  or  some  other  efficient  assurance,  to  pay  such  premiums 
during  the  continuance  of  the  policy,  as  a  security  for  the  purposes 
in  the  said  agreement  before  mentioned.  Averment :  That,  after 
the  making  of  the  said  agreement,  and  in  the  lifetime  of  E.  Smith, 
to  wit  on  &c.,  defendant  and  G.  Field  and  the  said  William  Field 
executed  the  indenture  in  the  declaration  mentioned  in  pursuance 
and  part  performance  of  the  said  agreement,  and  for  the  purpose  of 
carrying  out  the  provisions  thereof  with  respect  to  the  said  policy. 
Whereby  the  said  agreement  and  the  said  indenture  in  the 
declaration  mentioned  were  and  are,  and  each  of  them  was  and  is, 
wholly  void  and  of  none  effect.    Verification. 

Plea  2.  Following  (with  immaterial  variations)  the  allegations 
of  plea  1,  down  to  and  including  the  allegation  that  the  indenture 
was  executed  in  pursuance  &c.,  and  adding  an  averment :  That,  at 


694  1850.    Q.  B.     15  Q.  B.  464-^66.  [e.il 

Cook  the  time  of  the  making  of  the  said  bargain,  sale,  covenant  and 
Field.  promises  by  6.  Field  for  the  sale  of  the  said  pretended  title  to  the 
said  messuages,  tenements  and  premises  to  plaintiff  as  aforesaid, 
neither  6.  Field,  nor  his  antecessors,  nor  any  person  by  whom  he 
claimed  the  said  messuage,  &c.,  had  been  in  possession  of  the  said 
messuage,  &c.,  or  of  the  reversion  or  remainder  thereof,  or  taken 
the  rents  or  profits  thereof,  by  the  space  of  one  whole  year  next 
before  the  time  of  the  making  of  the  bargain,  sale,  covenant  and 
promise  as  hereinbefore  mentioned ;  whereby,  and  by  force  of  a 
[  'ies  ]  statute  made  &c.  (82  Hen.  VIIL  c.  9),  entitled  ♦"  The  bill  of 
bracery  and  buying  of  titles,*'  the  said  bargain,  sale,  &c.,  and  the 
said  indenture  in  the  declaration  mentioned,  so  being  made  for 
such  purposes  as  aforesaid,  were  and  are,  and  each  of  them  was 
and  is,  wholly  void  and  of  none  effect.    Verification. 

Plea  8.  As  to  the  2nd,  but  substituting,  for  the  concluding 
averment,  as  follows :  That,  at  the  time  of  the  making  of  the  said 
contract  and  promise  for  the  securing  of  the  said  benefits  to  plain- 
tiff upon  the  decease  of  E.  Smith  leaving  G.  Field  as  her  devisee, 
plaintiff  was  not  the  heir  of  E.  Smith,  nor  had  he  then,  nor  hath 
he  ever  and  at  any  time  had,  any  interest  in  the  said  event,  or  in 
the  life  or  death  of  E.  Smith.  Whereby,  and  by  force  of  a  statute 
passed  &c.  (14  Geo.  III.  c.  48),  entitled  ''An  Act  for  r^alating 
insurances  upon  lives,  and  for  prohibiting  all  such  insurances, 
except  in  cases  where  the  persons  insuring  shall  have  an 
interest  in  the  life  or  death  of  the  persons  insured,"  the  said  agree- 
ment and  policy  of  assurance  upon  the  event  of  the  death  of 
E.  Smith  leaving  G.  Field  as  her  devisee,  and  the  indenture  in  the 
declaration  mentioned,  were  and  are,  and  each  of  them  was  and  is, 
wholly  void  and  of  none  effect.    Verification. 

Special  demurrer,  assigning  causes  which  sufficiently  appear  by 
the  argument.     Joinder. 

The  demurrer  was  argued  in  Easter  Term  (i),  1850. 

Peacock f  for  the  plaintiff: 

First,  no  objection   to  the  transaction   is  shown  by  the  first 

plea.      There  can   be  no  contravention  of  public  policy   in  an 

arrangement  that  a  man,   if  he  become  devisee  of  land,  shall 

[  •466  ]      convey  it,  ♦but,  if  he  do  not,  shall  return  money  borrowed  in  the 

expectation. 

(1)  April  23rd.  Before  Lord  Campbell,  Ch.  J.,  Patteson,  Wightman  and 
Erie,  JJ. 
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(WiGHTMAN,  J. :  It  is  the  return  of  money  given  for  a  consideration        Cook 
which  has  failed.)  Field. 

Upon  such  a  transaction,  a  policy  might  well  be  assigned  as  a 
secuirty.  Such  an  arrangement  is  very  common.  In  marriage 
settlements  it  is  not  unusual  for  a  party  to  covenant  to  convey 
property  if  it  comes  hereafter  into  his  possession.  In  Hibblewhite 
v.  M'Morine  (i)  it  was  holden  that  a  contract  of  sale  of  goods  to 
be  delivered  at  a  future  day  was  not  rendered  invalid  by  the 
circumstances  that  the  vendor  had  not  the  goods,  nor  had  con- 
tracted for  them,  and  had  not  any  reasonable  expectation  of  having 
them  in  time,  unless  by  purchasing  them.  There  Bryan  v.  Lewis  (2) 
was  overruled. 

Secondly,  stat.  82  Hen.  VIII.  c.  9,  is  inapplicable  to  the  facts 
disclosed  by  the  second  plea.  That  statute  was  directed  to  the 
prevention  of  sales  of  pretended  titles.  But  here  G.  Field  has  not, 
and  does  not  pretend  to  have,  any  title.  He  merely  undertakes  to 
convey,  if  he  should  hereafter  acquire  a  title. 

(Lord  Campbell,  Gh.  J. :  There  cannot  well  be  any  danger  of 
encouraging  litigation ;  for  the  money  is  to  be  returned  unless  the 
devise  takes  place.) 

And,  also,  if  there  be  not  a  valid  title.  The  description  of  main- 
tenance in  Go.  Litt.  868  b,  869  a,  is  quite  inapplicable  to  the  case 
of  an  undertaking  to  make  over  land  when,  or  if,  the  party  under- 
taking shall  acquire  a  title  to  it.  Indeed  the  plaintiff  already  held 
a  term  in  the  land,  subject  only  to  the  rent  and  the  supposed 
charge  of  the  annuity  of  502.  There  would  be  nothing  illegal  in  a 
party,  entitled  to  resume  the  possession  of  land,  selling  to  a  person 
♦wrongfully  or  rightfully  in  possession.  Stat.  82  Hen.  VIII.  c.  9,  t  '^67  ] 
and  the  common  law  as  it  stood  before,  are  explained  in  Doe  d. 
Williams  v.  Evans  (3) :  from  which  case  it  appears  that  what  was 
prohibited  was  the  sale  of  a  supposed  right  to  that  which  another 
held.  It  was,  in  fact,  a  sale  of  a  right  of  action ;  but  here  no  action 
is  possible ;  there  can  be  no  one  to  be  sued.  A  court  of  equity  has 
gone  so  far  as  to  set  aside  a  bargain  with  an  expectant  reversioner 
where  the  consideration  was  grossly  inadequate,  but  no  farther: 
Owynne  v.  Heaton  (4),  where,  in  a  note  (p.  1),  Evans  v.  Chesshire  (6) 
is  referred  to. 

(1)  5  M.  &  W.  462.  (4)  1  Br.  0.  C.  1. 

(2)  By.  &  Moo.  386.  (5)  Belt's  Supp.  to  Yes.  Sen.  300 

(3)  68  E.  R.  807  (1  C.  B.  717).  305,  306. 
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Cook  Thirdly,  the  third  plea  shows  nothing  which  is  in  contrayention 

FiBLD.       0^  s^^*  ^^  ^60.  III.  c.  48.     That  prohibits  insurances  on  lives  in 

which  the  assured  has  no  interest.    Here  Mrs.  Smith's  life  is  not 

insured,  but  only  the  life  of  Oeorge  Field ;  and  there  is  nothing  illegal 

in  a  man's  assigning  a  policy  on  his  own  life  :  Ashley  v.  Ashleyii). 

(Watson,  contra:  The  argument  for  the  defendant  is  that  a 
payment  of  money  during  the  life  of  another  for  the  conveyance  of 
an  estate  after  her  death  is,  in  effect,  an  insurance  on  the  life  of 
that  other.) 

The  contract  here  has  no  such  effect.  If  Mrs.  Smith  does  not  devise 
to  G.  Field,  he  is  to  return  the  money  to  the  plaintiff. 

(Lord  Campbell,  Ch.  J. :  Certainly  the  ordinary  notion  of  a  life 
assurance  is  that,  on  the  death,  money  is  to  be  paid  absolutely  to 
the  assured.) 

That  is  the  proceeding  which  is  prohibited,  because,  if  the  assured 
has  no  interest  in  the  life  of  the  cestui  qui  vie,  it  is  a  wager.  Here 
the  death  merely  fixes  the  time. 

[  •468  ]  (Pattbson,  J. :  The  contingency  contemplated  *seems  rather  to 

be  that  Mrs.  Smith  may  leave  the  property  so  as  not  to  come  to 
G.  Field,  than  that  she  may  die  before  she  leaves  it  to  him.) 

Watson,  contra  : 
First,  this  contract  is  of  a  class  which  it  is  against  public  policy 
to  allow.  It  gives  a  direct  interest  in  obtaining  a  devise  by  undae 
influence.  And  it  likewise  creates  an  interest  in  a  person's  death, 
and  falls  within  the  objection,  which  prevailed  in  Oilbert  v.  Sykes  (2), 
to  a  wager  on  life.  The  decision  there  was  approved  of  by  Lord 
Abinobr  in  Evans  v.  Jones  (8). 

(Lord  Campbell,  Ch.  J. :  The  influence  may  be  fairly  acquired 
by  civility  and  good  usage:  and  it  does  not  follow  from  such  a  con- 
tract as  this  that  there  should  be  an  interest  in  the  death,  at  any 
rate  before  the  will  is  made. 

WiGHTMAN,  J. :  What  is  the  interest  in  the  death  here  ?) 

If  G.  Field  becomes  devisee  he  is  excused  from  repaying  the  2,0001. 

(LoBD  Campbbll,  Ch.  J.:   If  he  has  made  a  bargain  in  fair 

(1)  3  Sim.  149.  (3)  64  E.  B.  64d  (6  M.  &  W.  77). 

(2)  14  B.  R.  327  (16  East,  150). 
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proportion  to  the  value  of  the  estate,  he  has  an  equal  interest        Cook 
whether  the  money  is  to  be  returned  or  the  estate  conveyed.)  Field. 

Contracts  creating  an   interest  in   the  abridgment   of  life   have 

been  held  illegal  in  the  case  of  composition  with  parish  officers  by 

the  father  of  a  bastard  child :  Cole  v.  Gower(i),  Chappell  v.  Poles  (2), 

and  authorities  there  cited.    The  present  case  is  analogous  to  those 

in  which  contracts  for  marriage  brocage  have  been  held  illegal,  as 

tending  to  fraud,  undue  solicitation,  and  other  mischiefs.     Of  this 

class  was  Hall  v.  Potter  (s),  where  an  obligation  given  by  Thomas 

Thinne  to  the  defendant,  ♦conditioned  to   pay  her   500Z.  within       [  **69  ] 

three  months  after  he  should   be  married  to  the  daughter  and 

heiress  of   the  Earl  of  Northumberland,  was   held  void  by  the 

House  of  Lords  on  appeal  from  Chancery.     The  opinion  of  the 

Courts  on  contracts  of  marriage  brocage  will  be  found  also  in 

StribblehiU  v.  Brett  (4),  Drury  v.  Hooke  (5),  Shirley  v.  Martin  (6),  and 

Cole  V.  Gibson  {i). 

(LoBD  Campbell,  Ch.  J. :  In  such  cases  a  new  interest  is  created 
by  the  contract  which  is  impeached. 

Erle,  J. :  I  do  not  see,  here,  how  the  contract  creates  any  greater 
interest  than  parties  had  before.) 

An  interest  became  vested  in  the  plaintiff,  which  did  not  previously 
exist. 

(WiOHTMAN,  J. :  Would  a  contract  to  sell  the  next  presentation  to 
a  living  be  void  on  the  same  ground  ?) 

That  is  a  property  in  which  some  one  must  have  an  existing  interest, 
as  in  the  ordinary  case  of  a  reversion  or  remainder.  Other  cases 
analogous  to  the  present  are  AUen  v.  Heam(8),  in  which  a  wager 
between  voters  on  the  result  of  a  depending  election  to  Parliament 
was  held  illegal :  Lowe  v.  Peers  (9),  and  Hartley  v.  Rice  (lo),  where 
it  was  held  that  wagers  or  other  provisional  contracts  restraining 

(1)  6  East,  110.  (9)  4  Burr.    2225.      Judgment   of 

(2)  46  E.  R.  779  (2  M.  &  W.  867).  K   B.  affirmed  in  Ex.  Oh.,   Low  v. 

(3)  3  Lev.  411.  Peers,  Wilmot's  Op.  &  Judg.  364.    See 

(4)  2  Vern.  445.  cases  collected  in    Watte  v.   Jones,  1 

(5)  1  Vera.  412.  Bing.  N.  0.  656;  judgment  of  C.  B. 
(6)3    P.    Wms.    74,    note    (1)    to  affirmed  in  Ex.  Ch., /wiw  v.  PTaiic,  60 

Boberts  v.  Roberts.  E.  E.  705  (6  Bing.  N.  0.  341) ;  and  in 

(7)  1  Ves.    Sen.   503,   606,  Belt's      Dom.  Proa,  Jones  y.  Watte,  60  E.  E. 
Supp.  211.  717  (9  01.  &  Fin.  88,  101). 

(8)  1  E.  R  149  (1  T.  E.  56).  (10)  10  E.  E.  228  (10  East,  22). 
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Cook  from  marriage  were  not  to  be  enforced :  and  Da  Costa  v.  Jontt  (i), 
FiBLD.  where  a  bet  between  two  indifferent  persons  on  the  sex  of  a  ibiri 
was  pronounced  to  be  no  legal  contract,  because  the  wager  ma 
[  *i70  ]  injurious  to  the  feelings  *and  interests  of  that  person.  The  cases 
in  which  courts  of  equity  have  sanctioned  agreements  between 
relations  or  others,  expecting  to  inherit  property,  that  it  shall  be 
equally  shared  (as  Beckley  v.  Newland  (2),  Harwood  v.  Tooke  (8)  and 
Hyde  v.  White  (4)),  do  not  fall  within  the  present  objection  :  tiioae 
arrangements  were  equitable,  and  between  persons  having  a 
legitimate  interest. 

Secondly,  this  is  a  void  contract  by  stat.  32  Hen.  Ylll.  c.  9.  It 
involves  all  the  mischief,  contemplated  by  that  Act,  s.  2,  of  bar- 
gaining to  grant  pretensed  rights  or  titles  in  or  to  lands  or 
hereditaments  of  which  the  party  is  not  in  possession. 

(Lord  Campbell,  Gh.  J. :  Does  6.  Field,  in  this  case,  pretend  to 
have  any  title  to  the  messuage  ?) 

The  contract  is  open  to  all  the  objections  suggested  by  the  statute. 
A  title  is  bargained  for  which  Field  has  not  in  him ;  and,  if  it  be 
hereafter  contested,  the  vendee  must  litigate  in  support  of  it.  The 
statute  must  be  construed  equitably,  and  according  to  the  inten- 
tion :  as  was  argued  by  Saunders,  Serjt.  in  Partridge  v.  Strange  (5), 
"  seeing  it  is  very  beneficial  to  the  public  weal,  things  which  are 
out  of  the  letter  shall  be  taken  within  the  equity  of  it :  and  if  the 
words  of  it  are  obscure,  they  shall,  for  the  same  reason,  be  expounded 
most  strongly  for  the  public  good."  Lord  Eldon,  ChohnondeUy  v. 
Clinton  (6),  recognises  the  practice  of  construing  this  statute 
according  to  the  policy,  not  the  letter.  In  Prosser  v.  Edmonds  (7) 
Lord  Abingbr  said :  "  It  is  a  rule — not  of  our  law  alone,  but  of 
that  of  all  countries,  that  the  mere  right  of  purchase  shall  not 
give  a  man  a  right  to  legal  remedies.  The  contrary  doctrine  is 
[  *47i  ]  nowhere  ^tolerated,  and  is  against  good  policy.  All  our  cases  of 
maintenance  and  champerty  are  founded  on  the  principle  that  no 
encouragement  should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed  to 
enforce.  There  are  many  cases  where  the  acts  charged  may  not 
amount  precisely  to  maintenance  or  champerty,  yet  of  which  upon 

(1)  2  Cowp.  729.  (5)  Plowd.  77,  82. 

(2)  2  P.  Wms.  182,  183.  (6)  22  R.  R  83  (4  Bligh,  1,  4S— 45). 

(3)  29  E.  E.  81  (2  Sim.  192).  (7)  41  E.  R  322  (1  Y.  &  C.  (Ex.  Eq.) 

(4)  6  Sim.  624.  481,497). 
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general  principles,  and  by  analogy  to  such  acts,  a  court  of  equity        Cook 
will  discourage  the  practice."  Field. 

(Lord  Campbell,  Ch.  J. :  In  that  case  there  had  been  a  sale  of 
rights  which  were  a  subject  of  contest. 

WiOHTMAN,  J. :  Here  the  party  only  undertakes  that,  if  he  gets 
the  property,  he  will  convey  it. 

Lord  Campbell,  Ch.  J. :  He  does  not  pretend  to  any  title,  nor 
contemplate  any,  except  such  as  he  may  lawfully  acquire  under 
Mrs.  Smith's  will. 

WiGHTMAN,  J. :  Champerty  is  where  a  party,  not  willing  to 
litigate  for  a  right,  conveys  to  some  person  who  is.) 

Thirdly,  this  is  a  wagering  policy  within  the  prohibition  of 
Stat.  14  Geo.  HI.  c.  48. 

(Lord  Campbell,  Ch.  J. :  What  life  is  insured  by  the  agreement  ?) 

In  effect  the  life  of  Mrs.  Smith  is  insured.  On  her  death  the  estate 
is  to  be  conveyed  or  2,000{.  paid. 

(Pattbson,  J.:  According  to  your  argument  a  post-obit  bond 
would  be  a  life  insurance.) 

The  effect  of  such  a  bond  is  merely  to  fix  the  time  of  a  payment. 
If  a  contract  is  in  effect  a  wagering  policy,  the  form  of  words  is 
not  material:  per  Bullbr,  J.,  in  Oood  v.  Elliott (i).  [He  also 
cited  Pater  son  v.  Powell  (2),  Roebuck  v.  Hammerton  (3),  Da  Costa  v. 
Jbnc«(4).] 

P.a.oeA:.  in  reply.     •     •    *  Cur.adv.vuU.  [m] 

Lord  Campbell,  Ch.  J.,  now  delivered  the  judgment  of  the  Court:       [  474  j 

In  this  case  we  expressed  our  opinion  during  the  argument  that 
the  first  and  second  pleas  were  bad  upon  demurrer :  and  we  have 
come  to  the  same  conclusion  with  respect  to  the  third  plea. 

Although  the  contract  between  the  plaintiff  and  George  Field 
may  resemble  an  insurance  on  the  life  *of  Elizabeth  Smith,  in  that  [  *476  ] 
the  plaintiff  advances  money  for  a  benefit  to  be  received  from 
George  Field  upon  her  death,  yet  it  has  circumstances  which  are 
not  incident  to  a  life  insurance.  The  intention  of  Field  is  to  obtain 
a  present  sum  of  money :  the  intention  of  the  plaintiff  is  to  obtain 

(1)  1  E.  E.  803  (3  T.  E.  693,  702).  (3)  2  Cowp.  737. 

(2)  35  E.  E.  530  (9  Bing.  320).  (4)  2  Cowp.  729. 
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Ck>oK  from  Field  the  assignment  of  an  expected  devise,  and,  if  there  should 
Field.  not  be  such  a  devise,  a  repayment  of  the  money  without  interest : 
the  death  of  Mrs.  Smith  is  made  important  only  for  the  purpose 
of  ascertaining  whether  there  be  or  be  not  the  expected  devise. 
This  contract  would  not  be  commonly  understood  to  be  a  policy  on 
the  life  of  Elizabeth  Smith,  and  therefore  would  not  fall  within  the 
words  of  stat.  14  Geo.  III.  c.  48,  taken  in  their  ordinary  acceptation. 
On  the  other  hand,  if  it  is  correctly  called  an  insurance  on  life, 
it  is  not  without  an  interest  within  the  meaning  of  the  same 
statute :  for,  although  Field  had  no  vested  interest  in  the  property 
of  Mrs.  Smith  which  he  could  sell,  still  a  promise  to  assign  a  devise 
which  he  expected  would  be  a  sufficient  consideration  to  support  a 
promise  to  pay  for  it,  in  a  contract  not  under  seal ;  and  the  pur- 
chaser of  such  an  expected  devise  would  have  an  interest  so  far  as 
to  prevent  his  policy  from  being  considered  the  gaming  or  wagering 

prohibited  by  the  statute. 

Judgment  for  plaintiff'. 

[For  Scattergood  v.  Sylvester^  15  Q.  B.  506 — 512,  and  Reg.  v.  Dean 
of  Chester,  15  Q.  B.  613—521,  see  at  pp.  945,  949,  below.] 


1850.  EEG.  V.  COTTON  and  Another. 

!^'         (16  Q.  B.  569—575;  S.  0.  19  L.  J.  M.  0.  233;  4  New  Sesa.  Cas.  291;  14 
[  669  ]  Jur.  788.) 

The  rules  of  a  friendly  society,  established  in  1817,  were  duly  made  and 
confirmed  at  Quarter  Sessions  under  stat.  33  Qeo.  m.  c.  54  (1).  Afterwards 
some  new  rules  were  made  ;  but  they  were  neither  made  nor  confirmed  in 
the  manner  required  by  sect.  3  of  the  statute.  One  of  the  new  rule« 
altered  the  amount  of  entrance  money,  and  another  the  amount  of  weekly 
allowance  to  sick  members.  A  sick  member,  who  had  entered  the  eociety 
since  the  making  of  the  new  rules,  and  had  occasionally  received  relief 
under  them,  summoned  the  stewards  to  Petty  Sessions  for  non-payment 
of  a  weekly  allowance  under  the  new  rules.  The  justices  dismissed  the 
complaint  on  the  ground  that  the  old  rules  had  been  abandoned,  and  that 
the  new  rules  were  void,  and  that  the  society,  therefore,  was  no  longer 
within  the  statute  so  as  to  give  the  justices  jurisdiction  : 

Held,  that,  the  new  rules  being  void,  the  old  rules  were  not  affected  by 
them,  and  that  the  justices  had  jurisdiction  to  order  payment  of  a  weekly 
allowance  under  the  old  rules :  and  this,  though  the  specific  claim  made 
by  the  summons  was  under  the  new  rules :  and  the  Court  made  a  rule 
absolute,  under  the  Justices*  Protection  Act,  1848  (11  &  12  Vict.  c.  44),  s.  5, 
requiring  them  to  hear  and  determine  the  case. 

Naylor,  in  last  Easter  Term,  obtained  a  rule  calling  upon  Sir  St. 
Vincent  Cotton  and  another,  justices  of  Cambridgeshire,  and  upon 
(1)  Repealed  by  18  &  19  Vict.  c.  63,  s.  1.— A.  0. 
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the  stewards  of  a  certain  friendly  society,  called  ''  The  Amicable  Rbo. 
and  Brotherly  Society,"  held  in  the  parish  of  Swavesey,  in  the  said  cotton. 
county,  to  show  cause  why  the  said  justices  should  not  proceed 
upon  a  certain  summons,  requiring  the  said  stewards  to  appear  at 
the  Petty  Sessions  and  answer  the  complaint  of  David  Thurlbourn, 
and  hear  and  determine  the  matter  of  the  said  complaint,  and 
make  such  order  thereon  as  to  them  should  appear  just. 

The  society  was  established  in  1817 ;  and  its  rules,  in  number 
thirty-three,  were  duly  made,  and  examined  and  allowed  at  the 
General  Quarter  Sessions  of  the  peace  for  the  county  of  Cambridge 
in  1818.  Afterwards  new  rules,  eleven  in  number,  were  made  ;  the 
first  in  1828,  and  the  last  in  1844:  when  the  others  were  made  did  not 
appear.  These  new  rules  were  neither  duly  made,  nor  duly  reviewed, 
confirmed  or  *filed,  as  required  by  section  8  of  stat.  33  Geo.  III.  [  *570  ] 
c.  54.  It  was  stated,  however,  that  they  had  always  been  acted 
upon  from  the  time  of  their  making. 

By  one  of  the  old  rules  each  person  on  entering  the  society  was  to 
pay  Is.  6d.,  and  after  the  expiration  of  one  year  2«.  6d.  By  one  of 
the  new  rules,  the  payment  on  admission  was  to  be  28.  6d.  and 
Is.  6d.  club  money,  and ''  6d.  for  the  articles."  By  one  of  the  old 
rules  7s.  was  allowed  to  a  sick  member  ;  and  this  sum  was  altered 
to  98.  by  one  of  the  new  rules.  These  were  the  principal  altera- 
tions made  by  the  new  rules.  It  was  stated  that  the  affairs  of  the 
club  had  always  been  conducted  in  conformity  with  the  new  rules, 
from  the  time  of  their  making. 

Thurlbourn,  the  complainant,  first  became  a  member  of  the 
society  in  1822.:  in  1824  he  left  the  society ;  and  he  was  re- 
admitted in  1839.  Since  then,  he  had  been  a  member  continually, 
and  had  received  relief  in  small  sums  in  1848  and  1849  ;  and  this 
relief,  it  was  stated,  was  regulated  by  the  new  rules.  In  Novem- 
ber, 1849,  Thurlbourn  broke  his  leg,  and  claimed  9^.  as  a  weekly 
allowance  according  to  the  new  rules.  The  stewards  refused  to  pay 
him,  on  the  ground  that  he  had  broken  his  leg  while  intoxicated 
and  taking  **  unnecessary  exercise,"  and  thereby,  according  to  the 
rules  of  the  society,  was  disentitled  to  relief.  Thurlbourn  there- 
upon summoned  the  stewards  to  appear  before  the  justices  in 
Petty  Sessions  to  show  cause  why  they  refused  to  give  him 
relief,  as  claimed,  at  the  rate  of  9^.  per  week.  The  case  came  on 
for  hearing  in  February  last,  before  the  justices  mentioned  in  the 
rule,  when  an  objection  was  taken  that  the  justices  had  no  juris- 
diction to  allow  the  ds.  claimed,  inasmuch  as  the  new  rules,  under 
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Rso.         *wbich  the  complaint  was  preferred,  had  not  been  duly  made  or 

Cotton,      confirmed.     The  justices  allowed  the  objection.     Tharlboam  then 

r  *57i  ]      claimed  at  the  rate  of  7«.  a  week  under  the  old  rules ;  and,  on 

objection  taken    that  the    old   rules  had    been  abandoned,  the 

justices  dismissed  the  complaint  on  the  same  ground  of  want  of 

jurisdiction. 

Watson  and  PameU  now  showed  cause  : 

By  stat.  88  Geo.  III.  c.  54,  s.  1,  the  members  of  a  friendly 
society  may  make  rules  for  its  government.  By  sect.  2,  such  rules 
**  with  all  convenient  speed  after  the  same  shall  be  made,  altered,  or 
amended,  and  so  from  time  to  time  after  every  making,  altering,  or 
amending  thereof,"  are  to  be  exhibited  to  and  confirmed  by  the 
justices  at  Quarter  Sessions;  and,  after  confirmation,  to  be  filed 
with  the  rolls  of  such  Sessions.  By  sect.  8,  no  rule  so  confirmed 
shall  be  ''altered,  rescinded,  or  repealed,"  unless  with  the  con- 
currence of  three-fourths  of  the  members  at  a  meeting  specially 
convened  for  the  purpose  &c. ;  and  such  alterations  must  also  be 
confirmed  and  filed  at  the  Quarter  Sessions ;  and  no  altered  rule 
**  shall  be  binding,  or  have  any  force  or  effect,  until  the  same  shall 
have  been  agreed  to  and  confirmed  by  such  justices,  and  filed  as 
aforesaid"  (i).  The  present  friendly  society  is  governed  by  the 
provisions  of  this  statute ;  for  it  has  not  come  in  under  stat. 
10  Geo.  IV.  c.  56  (2)  and  stat.  4  &  5  Will.  IV.  c.  40  (2) ;  and  it  is  a 
conclusive  answer  to  this  application,  that  the  old  rules  have  been 
abandoned  for  many  years,  and  that  the  new  rules  have  not 
been  either  duly  made  or  duly  confirmed.  The  consequence  is 
that  the  society  is  dissolved :  Ex  parte  Norrish  (3) ;  or  that  the 
[  •572  ]  complainant  must  seek  *relief  in  a  court  of  equity :  Reg.  v.  Lord 
Godolphin  (4). 

(LoBD  Campbell,  Gh.  J. :  In  that  case  there  seems  to  have  been 
a  substitution  of  one  set  of  rules  for  another,  and  not  a  mere 
alteration  of  some  of  them.) 

The  alterations  in  this  case  are  of  a  fundamental  character,  and 
affect  the  constitution  of  the  society  by  altering  both  the  payments 
to  be  made  on  the  admission  of  a  member  and  the  payments  to  be 
made  in  case  of  sickness.     The  complainant  cannot  repudiate  the 

(1)  See  now  Friendly  Societies  Act,      s.  1. — ^A.  C. 
1896  (69  &  60  Vict.  c.  26),  s.  13.— A.  0.  (3)  Jac  162. 

(2)  Repealed  by  18  &  19  Vict.  c.  63,  (4)  8  Ad.  &  EL  338. 


VOL.  Lxxxi.]        1850.     Q.  B.     15  Q.  B.  572—578.  708 

altered  rules  and  fall  back  upon  the  old  rules ;  for  he  came  in  after        rbo. 
the  alterations ;  and  the  summons  taken  out  by  him  was  in  respect      cotton. 
of  the  non-payment  of  9«.  a  week  under  the  new  rules ;  and,  under 
stat.  88  Geo.  III.  c.  54,  s.  15,  the  jurisdiction  of  the  magistrates  is 
confined  strictly  to  the  subject-matter  of  the  complaint :  Rex  v. 
Soper  (1). 

Naylar,  contra,  was  not  called  upon. 

Lord  Campbell,  Gh.  J. : 

If  it  had  appeared  that  this  society  was  dissolved,  we  must  have 
discharged  the  rule.  But  this  does  not  appear  to  be  the  case.  The 
society  was  once  duly  constituted  under  stat.  88  Geo.  III.  c.  54. 
How  has  it  ceased  to  exist  as  such  a  society  ?  Certain  alterations 
have  been  made  in  its  rules,  which  were  not  regularly  made,  and 
which  have  never  been  confirmed.  But  the  society  must  be  con- 
sidered as  a  still  subsisting  society,  over  which  the  justices 
have  jurisdiction.  This  case  is  distinguishable  from  Reg.  v.  Lord 
Godolphin  (2),  where  the  ground  of  the  decision  was  that  the  inten- 
tion of  the  society  had  been  entirely  to  abandon  the  old  rules  and 
to  adopt  a  new  *set  of  rules.  Here  there  have  been  only  partial  [  •673  ] 
alterations  from  time  to  time  :  and,  though  they  have  been  irregu- 
larly made,  yet  the  society  is  a  regular  subsisting  society,  with 
rules  properly  allowed  and  inroUed,  which  have  never  been  repealed 
or  duly  altered.  The  complainant  first  of  all  claimed  nine  shil- 
lings a  week ;  that  was  objected  to,  because  the  rules  allowing  that 
sum  were  irregular.  He  then  claimed  seven  shillings  under  the 
old  rules ;  and  that  also  was  objected  to,  because  the  rules  allow- 
ing that  sum  had  been  superseded.  I  think  the  justices  had 
jurisdiction,  and  that  they  should  have  determined  the  case.  It  is 
much  to  be  regretted  that  they  did  not,  because  the  real  question 
was  whether  the  sickness  was  so  occasioned  as  to  entitle  the 
complainant  to  relief. 

Pattbson,  J. : 

Reg.  V.  Oodolphin  (2)  is,  certainly,  similar  to  the  present  case, 
but  distinguishable.  There  the  only  objection  was  that  the  new 
rules  had  not  been  confirmed.  So  far  the  two  cases  tally.  But 
here  the  objection  is,  not  only  that  the  new  rules  have  not  been 
confirmed,  but  that  they  were  not  well  made.    Besides,  in  Reg.  v. 

(1)  .T  B.  &  0.  857.  (2)  8  Ad.  &  El.  338. 
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Rbo.  Godolphin  (i)  it  was  doubted  whether  the  old  rales  remained.  That 
Cotton,  point  was  not  determined ;  bat  the  Goubt  said  it  was  so  doubtfnl 
that  the  complaint  must  be  left  to  a  court  of  equity.  But  here,  if 
we  are  satisfied,  not  only  that  the  new  rules  were  not  confirmed, 
but  also  that  they  were  never  duly  made,  they  can  have  no  effect  in 
abrogating  the  old  rules,  but  are  a  mere  nullity,  which  cannot 
affect  them.  This  is  an  answer  to  the  question  raised,  whether  a 
[  *674  ]  ^person  who  comes  into  the  society  after  the  new  rules  is  affected 
by  them.  Another  question  is,  whether,  as  the  complainant 
claimed  nine  shillings  under  the  new  rules,  the  justices,  on  such 
complaint,  could  adjudge  him  seven  shillings  under  the  old  rules. 
I  do  not  see  why  they  could  not ;  they  are  not  tied  down  to  the 
form  of  the  complaint ;  the  substance  of  the  complaint  was  that 
the  stewards  of  the  society  withheld  from  him  the  allowance  to 
which  he  was  entitled  by  its  rules.  The  justices  should  have 
entertained  the  complaint.  Any  confusion  which  exists  might  be 
easily  set  right  by  having  the  new  rules  properly  made  and 
confirmed. 

GOLEBIDOB,   J. : 

Some  distinctions  have  already  been  made  between  this  case  and 
Reg.  V.  Lord  Godolphin  (i).  It  should  also  be  remembered  that,  at 
the  time  when  that  case  was  decided,  if  justices  were  compelled  by 
rruindamus  to  do  an  act,  and  it  turned  out  that  the  act,  after  all, 
could  not  be  done  legally,  they  were  liable  to  an  action.  This  Court, 
therefore,  refused  to  issue  a  mandamxis  to  them  in  doubtful  cases, 
unless  they  were  properly  indemnified.  But  now,  in  consequence 
of  stat.  11  &  12  Vict.  c.  44,  by  which  (sect.  5)  justices  are  protected 
when  they  act  in  obedience  to  the  process  of  this  Court,  the  burden 
is  shifted ;  we  may  issue  our  process  to  the  Justices,  even  where 
the  law  is  not  quite  clear  ;  and  the  person  to  be  affected  by  the  act 
commanded  may  try  the  question  by  resisting  the  order  of  justices. 
But,  if  we  were  now  to  refuse  to  make  this  rule  absolute,  we  should 
[  576]  pronounce  *this  society  to  be  a  non-existing  society  within  the 
Friendly  Society  Acts,  and  so  drive  the  complainant  to  have 
recourse  either  to  a  court  of  equity  or  to  the  compulsory  arbitration 
of  the  registrar  under  stat.  9  &  10  Vict.  27,  s.  15  (2).  By  making 
the  rule  absolute,  we  let  in  both  the  grounds  of  answer  to  this 
complaint;  that  there  has   been,  in  the  practice  of  the  society, 

(1)  8  Ad.  &  El.  338,  (2)  Bepealed  by  18  &  19  Vict.  c.  63, 

B.  1.— A.  0. 


VOL.  Lxxxi.]  1860.     Q.  B.    15  Q.  B.  676.  7o5 

such  a  departure  from  the  old  rules  that  they  are  no  longer  in        Rko. 
force,  and  that  the  complainant,  upon  the  merits,  ought  not  to      ck)TTOK. 
have  the  relief  he  seeks. 

Erle,  J. : 

If  the  main  ground  of  argument  had  been  established  in  fact, 

that  certain  terms  of  contribution  and  relief  had  been  agreed  on, 

I  should  feel  a  difficulty  in  allowing  the  complainant  to  treat  the 

agreement  as  void.    But  the  fact  is  not  so.    It  appears  that  certain 

alterations  have  been  made  in  the  rules  in  an  illegal  manner.    The 

attempt,  then,  to  alter  the  rules  has  failed ;  and  the  old  rules  are 

in  force.     The  conclusion  I  come  to  is,  that  this  society  is  still  a 

subsisting  society,  and  that  the  complainant  has  a  right  so  to  treat 

it,  and  claim  relief  from  it. 

Ride  absolute. 


GOODMAN  V.  POCOCK.  i85o. 

(15  Q.  B.  576—684 ;  S.  C.  19  L.  J.  Q.  B.  410 ;  14  Jur.  1042.)  '^!^' 

A  clerk  dismissed  in  the  middle  of  a  quarter  brought  an  action  for  a  l  ^^^  J 
wrongful  dismissal,  the  declaration  containing  a  special  count  for  such  dis- 
missal. The  jury  were  directed  not  to  take  into  account  the  services  actually 
rendered  during  the  broken  quarter,  as  they  were  not  recoverable  except 
under  an  indebitatus  count;  and  they  gave  damages  accordingly.  The 
plaintiff  then  brought  a  second  action  to  recover  under  an  indebitatus  count 
for  his  services  during  the  broken  quarter :  Held, 

That  the  action  was  not  maintainable;  because  the  plaintiff,  by  his 
former  action  on  the  special  contract,  had  treated  it  as  an  open  contract, 
and  he  could  not  afterwards  recover  under  the  indebitatus  coimt,  as  for 
services  under  a  rescinded  contract.    And 

That,  in  the  former  action,  the  jury  ought  to  have  been  directed  to  take 
the  services  rendered  during  the  broken  quarter  into  account,  in  awarding 
damages  under  the  special  count  for  the  wrongful  dismissal. 

Semblej  per  Patteson,  J.  and  £&le,  J.,  that,  under  an  indebitatus  count, 
the  servant,  wrongfully  diamissed  before  the  termination  of  the  period  for 
which  he  was  hired,  cannot  recover  his  whole  wages  up  to  such  termina- 
tion, as  for  a  constructive  service,  but  can  recover  only  in  respect  of  his 
service  up  to  the  time  of  his  dismissal. 

Indebitatus  assumpsit  for  work  and  labour,  journeys  &c., 
money  paid,  and  on  an  account  stated.  Pleas :  1.  Non  assumpsit. 
Issue  thereon.  2.  Payment.  Replication,  traversing  the  payment. 
Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  Trinity 
Term,  1849,  it  appeared  that  the  defendant  engaged  the  plaintiff 
as  a  commercial  traveller,  from  23rd  January,  1847,  at  a  salary 
of  200Z.  a  year  payable  quarterly,  and  dismissed  him  from  that 
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GooDMAK     employment  on  the  8th  April,  1848.     The  plaintiff  then  brought  an 

PococK.      action  for  the  wrongful  dismissal.     The  declaration  in  that  action 

contained  a  special  count  for  such  dismissal,  and  also  the  common 

counts  for  work  and  labour,  money  paid,  and  on  an  account  stated : 

the  particulars  delivered  contained  items  for  four  quarters'  salary 

up  to  28rd  January,  1848,  and  192.  6$.  lid.  for  disbursements  and 

expenses:  they  also  gave  credit  for  payments  to  the  defendant, 

1682.  Is.  9d,f  and  claimed  a  balance  of  511.  &8.  2d.    On  the  trial  of 

that  action,  before  Lord  Denman,  Gh.  J.,  at  the  Middlesex  sittinp 

after  Hilary  vacation,  1849,  his  Lordship  expressed  an  opinion  that 

[  •ST?  ]       ♦the  plaintiff  could  not  recover  for  service  actually  rendered  during 

the  broken  quarter  after  23rd  January,  1848,  because  what  might 

be  due  for  such  service  was  recoverable  under  the   indebitatus 

count  only,  and  was  not   included  in  the  particulars.     The  jury 

thereupon  gave  damages  for  a  portion  of  unpaid  salary  up  to 

28rd  January,   and   for  disbursements   and  expenses  (deducting 

payments  allowed  in  the  particulars,  and  others  proved),  and  also 

50Z.  for  the  wrongful  dismissal,  and  stated  that  they  had  not  taken 

into  the  account  any  service  rendered  between  2Srd  January  and 

the  date  of  plaintiff's  dismissal.     The  particulars  in  the  present 

action  claimed  a  rateable  portion  of  salary  for  the  broken  quarter, 

and  61.  6$.  for  disbursements  and  expenses  during  the  same  period. 

Erlb,  J.  was  of  opinion  that,  as  the  plaintiff  by  suing  on  the 

contract  in  the  first  action  had  treated  the  contract  as  still  open, 

he  could  not  now  recover  under  the  common  count  for  work  and 

labour,  and  that  he  was  entitled  to  recover  for  money  paid  only. 

The  jury  gave  their  verdict  accordingly  ;  and  leave  was  reserved  to 

the  plaintiff  to  move  to  increase  the  damages,  if  the  Court  shoald 

be  of  opinion  that  damages  were  recoverable  |)ro  rata  for  the  fraction 

of  a  quarter,  under  the  common  count  for  work  and  labour. 

Humfrey,    in    Trinity    Term,    1849,    obtained    a    rule  nisi 
accordingly. 

Knowles  now  showed  cause  : 

It  has  been  taken  for  granted,    in   Oandell  v.  Pontigny  (i), 
Archardv.  Homor  (2)  and  other  cases,  that,  where  a  servant,  before 
[  *578  ]       the  expiration  of  the  time  for  which  he  has  been  hired,  *is  wrong- 
fully dismissed,   he  may,    under    an  indebitatus  count,   recover 
compensation  for  the  service  actually  rendered ;  but  the  point  has 

(1)  4  Camp.  375.  (2)  3  Car.  &  P.  349, 
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never  been  distinctly  decided.  Gandellv.  Pontigny  (i),  indeed,  goes  Goodman 
the  length  of  deciding  that  in  such  a  case  the  servant  may  also  pocock. 
recover  as  for  a  constructive  service  after  dismissal ;  but,  as  to  this 
point,  it  was  overruled  by  Archard  v.  Homor{2),  approved  of  by 
this  Court  and  the  Court  of  Exchequer  in  Smith  v.  Hayward  (3)  and 
Fellings  v.  Tisdal  (4).  Here  the  question  is  as  to  the  actual  service : 
and  Cutter  v.  Powell  (5)  and  Hidle  v.  Heightman  (6)  are  authorities 
against  the  plaintiff.  The  principle  is  laid  down  in  Cutter  v. 
Powell  (5),  and  in  Lamburnv.Cruden  (7),  where  Tindal,  Ch.  J.  says, 
"  No  new  contract  arises,  by  implication  of  law,  upon  a  simple 
dissolution  of  a  special  contract  of  hiring  and  service,  in  respect  of 
services  performed  under  such  special  contract  previously  to  its 
being  so  dissolved."  Planche  v.  Colbum  (8)  may  be  cited  for  the 
plaintiff :  but  the  declaration  in  that  case  contained  a  special  count ; 
and  it  does  not  appear  that  the  plaintiff  was  there  held  entitled  to 
recover  under  the  common  counts. 

(Lord  Campbell,  Ch.  J. :  Could  not  this  plaintiff  have  recovered 
for  the  broken  quarter  in  the  former  action  ?  He  had  a  special 
count.) 

It  must  be  taken  that  he  did  so  recover ;  and  he  cannot  litigate 
the  matter  again. 

Humfrey  and  Barnard,  contra  : 

The  jury  expressly  limited  the  damages  in  the  first  action  so  as 
to  exclude  *the  broken  quarter.  Hartley  v.  Harman  (9)  is  an  [  *bi2  ] 
authority  for  the  plaintiff :  there  it  was  held  that,  under  a  special 
count  for  dismissal  without  notice,  the  plaintiff  could  not  recover 
for  services  actually  rendered  before  the  dismissal,  but  that  he 
should  have  included  them  in  a  common  count,  and  that  he  might 
make  them  the  subject  of  a  second  action.  The  plaintiff  has  a  right 
to  treat  the  contract  as  rescinded  after  the  defendant's  refusal  to 
perform  it.  The  law  on  this  point  is  clearly  expressed  in  Smith's 
note  to  Cutter  v.  Powell  (lo) :  "  The  next  exception  to  the  general  rule, 
that  no  action  of  indebitatus  asmmpsit  will  lie  while  the  special 

(1)  4  Camp.  375.  (6)  2  East,  145. 

(2)  3  Car.  &  P.  349.  (7)  58  B.  B.  396  (2  Man.  &  G.  253). 

(3)  7  Ad.  &  El.  544.  (8)  34  B.  B.  613  (8  Bing.  14). 

(4)  1  Ex.  295.  (9)  11  Ad.  &  El.  798. 

(5)  3  B.  B.  185  (6  T.  B.  320).  See  (10)  2  Smith's  L.  C.  18  [11th  ed. 
Lilley  v.  Elwin,  75  B.  B.  623  (11  Q.  B.  p.  32]. 
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Goodman  contract  remains  unperformed,  is  to  be  foand  in  a  class  of  cases 
PoGocK.  whicli  establish  the  proposition,  that  when  one  party  has  absolutely 
refused  to  perform,  or  has  incapacitated  himself  from  performing, 
his  side  of  the  contract,  the  other  party  may  rescind  the  contract, 
and  sue  for  what  he  has  already  done  under  it,  upon  a  quantum 
meruiV^ 

(Lord  Campbell,  Ch.  J. :  The  plaintiff  here  did  not  treat  the  con- 
tract as  rescinded ;  he  brought  his  former  action  upon  the  contract.) 

There  is  no  plea  to  raise  that  point.  In  that  action  he  had  a  special 
count  as  well  as  a  common  count ;  he  tried  the  claim  both  ways. 
Planche  v.  Colburn  (i)  is  a  similar  case ;  there  the  plaintiff  had 
both  a  special  and  common  counts. 

Lord  Campbell,  Ch.  J. : 

I  am  extremely  sorry  if  the  plaintiff  has  sustained  any  hardship 
in  consequence  of  the  course  which  this  litigation  has  taken :  but 
we  must  decide  this  case  according  to  the  principles  of  law ;  and, 
[  *580  ]       according  to  those  principles,  I  have  not  the  ^slightest  doubt  that 
this  action  must  fail  as  to  the  claim  now  in  question.     The  plaintiff 
was  hired  for  a  year  at  wages  payable  quarterly ;  and  in  the  middle 
of  a  quarter  he  was  wrongfully  dismissed.    He  might  then  have 
rescinded  the  contract,  and  have  recovered  pro  rata  on  a  quantum 
meruit.    But  he  did  not  do  this ;  he  sued  on  the  special  contract, 
and  recovered  damages  for  a  breach  of  it.    By  this  course  he  treated 
the  contract  as  subsisting  ;   and  he  recovered  damages  on  that 
footing.    It  is  said  that  he  recovered  in  that  action  in  respect  of  no 
services  except  those  of  the  past  quarters.    I  receive  with  profound 
respect  the  opinion  which  the  illustrious  Judge  who  tried  the  former 
action  is  said  to  have  expressed :  but  I  have  a  clear  opinion,  and  I 
must  act  upon   it,   that  the  jury  in  assessing  damages  for  the 
wrongful  dismissal  ought  to  have  taken  into  the  account  the  plain- 
tiff's salary  up  to  the  time  of  his  dismissal.    It  is  said  there  is  now 
no  plea  to  raise  the  point.     The  plea  of  Non  assumpsit  is  quite 
sufficient:  it  obliges  the  plaintiff  to  show  a  debt  due;  and  that 
could  be  only  by  showing  that  work  was  done  for  which  payment 
could  be  claimed  under  the  common  count.    Hartley  v.  Harman  (2) 
is  a  different  case ;  the  contract  was,  not  for  a  year,  but  at  the  rate 
of  so  much  per  annum,  the  engagement  to  be  terminated  by  a 
month's  notice  on  either  side ;  and  the  special  count  was  for  not 

(I)  34  B.  R.  613  (8  Biog.  14).  (2)  11  Ad.  &  El.  798. 
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giving  the  month's  notice,  and  not  for  a  wrongful  dismissal :  there     Goodmak 
was  no  question  of  service  rendered  for  a  broken  quarter  or  for  any      pocock. 
other  broken  period ;   the  service  rendered  was  a  complete  per- 
formance of  the  contract ;  the  contract  was  a  completely  executed 
contract  so  far  *a8  regarded  the  service.     Under  these  circumstances       [  •58i  ] 
it  was  rightly  held  that  the  plaintiff  could  not  recover  on  the  special 
count  for  his  actual  service,  but  that  he  should  have  had  a  common 
count  as  on  an  executed  contract,  and  that  he  might  set  himself 
right  by  a  second  action. 

Patteson,  J. : 

I  am  not  aware  that  this  precise  point  has  been  raised  in  any 
case.  In  Smith  v.  Hayward  (i)  money  was  paid  into  Court,  and  in 
Archard  v.  Haimor  (2)  there  was  a  tender,  enough  in  both  cases  to 
cover  the  service  up  to  the  time  of  dismissal ;  so  that  the  question 
did  not  arise  in  either  of  those  cases.  Hartley  v.  Harman  (3)  was 
treated  as  a  mere  case  of  a  month's  notice  or  a  month's  wages : 
the  contract  said  nothing  about  a  month's  wages,  but  it  was  so 
treated ;  so  the  dismissal  was  not  wrongful :  the  only  fault  was  the 
non-payment  of  a  month's  wages.  The  damages  in  such  a  case 
are  liquidated ;  but,  according  to  Fewings  v.  Tisdal  (4)  they  cannot 
be  recovered  under  an  indebitatus  count.  Mr.  Smith  in  the  note, 
already  cited,  to  Cutter  v.  Powell  (5),  says,  perhaps  '*  the  result  of 
the  authorities  on  this  subject  may  be,  that  a  clerk,  servant,  or 
agent,  wrongfully  dismissed,  has  his  election  of  three  remedies : 
viz.,  that,  1.  He  may  bring  a  special  action  for  his  master's  breach 
of  contract  in  dismissing  him,  and  this  remedy  he  may  pursue 
immediately."  "  2.  He  may  wait  till  the  termination  of  the  period 
for  which  he  was  hired,  and  may  then,  perhaps,  sue  for  his  *whole  [  *582  ] 
wages,  in  indebitatus  assumpsit,  relying  on  the  doctrine  of  con- 
structive service:  Gandell  v.  Pontigny*'  (e) ;  ** 8.  He  may  treat  the 
contract  as  rescinded,  and  may  immediately  sue,  on  a  quantum  niei-uit, 
for  the  work  he  actually  performed :  Planche  v.  CoWurn  "  (7).  I  think 
Mr.  Smith  has  very  properly  expressed  himself  with  hesitation  as 
to  the  second  of  the  above  propositions  :  it  seems  to  me  a  doubtful 
point.  The  plaintiff  in  this  case  has  selected  two  out  of  the  three 
remedies  suggested ;  he  has  sued  specially  on  the  contract  for  the 
wrongful  dismissal,  and  also  on  the  quantum  meruit  for  his  actual 

(1)  7  Ad.  &  El.  544.  (5)  2  Smith's  L.  C.  p.  20  [11th  ed. 

(2)  3  Car.  &  P.  349.  p.  48]. 

(3)  11  Ad.  &  El.  798.  (6)  4  Camp.  375. 

(4)  1  Ex.  295.  (7)  34  R  K.  613  (8  Bing.  14). 
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QooDMAN  service,  treating  it  as  a  rescinded  contract.  To  bring  ifidebitcUm 
PooocK.  asmmimt  he  must  rescind  the  contract.  Planche  v.  Colburn  (i),  on 
which  case,  principally,  we  granted  this  rule,  is  not  satisfactorily 
reported.  There  were  two  counts  in  the  declaration ;  and  it  does  not 
appear  on  which  the  verdict  was  taken.  The  defence  appears  to  have 
been  that  the  plaintiff  had  entered  into  a  new  contract ;  bat  the  jury 
negatived  that.  Tindal,  Gh.  J.  says :  ''  I  agree  that,  when  a  special 
contract  is  in  existence  and  open,  the  plaintiff  cannot  sue  on  a 
quantum  meruit :  part  of  the  question  here,  therefore,  was,  whether 
the  contract  did  exist  or  not.  It  distinctly  appeared  that  the  work 
was  finally  abandoned ;  and  the  jury  found  that  no  new  contract 
had  been  entered  into.  Under  these  circumstances  the  plaintiff 
ought  not  to  lose  the  fruit  of  his  labour."  The  Lord  Chief 
Justice,  certainly,  is  reported  as  if  he  considered  the  plaintiff 
entitled  to  recover  on  the  quantum  meruit.  It  may  be  that  the  plaintiff 
was  content  to  treat  the  contract  as  rescinded  and  take  damages 
[  •sss  ]  pro  *ratdt  which  would  bring  the  case  within  Mr.  Smith's  third 
proposition.  The  damages  now  claimed  by  the  present  plaintiff  are 
only  for  the  period  of  service  during  the  broken  quarter  in  which 
he  was  dismissed.  In  Hartley  v.  Harman  (2)  all  the  service  had 
passed  into  indebitatus  assumpsit.  Here  the  service  for  the  broken 
quarter  had  not  so  passed.  The  plaintiff  did  not  rescind  the  con- 
tract, but  sued  upon  it;  and  the  damages  given  to  him  in  his 
special  action  must  be  taken  to  have  been  awarded  to  him  in 
respect  of  the  period  subsequent  to  the  last  complete  quarter  whicb 
he  served.    I  think  this  rule  must  be  discharged. 

Coleridge,  J. : 

In  a  case  like  this  the  servant  may  either  treat  the  contract  as 
rescinded  and  bring  indebitatus  assumpsit,  or  he  may  sue  on  the 
contract ;  but  he  cannot  do  both ;  and,  if  he  has  two  counts,  be 
must  take  the  verdict  on  one  only.  Here  the  plaintiff  elected  to 
sue  on  the  contract ;  and  he  cannot  now  sue  in  this  form. 

Erle,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  had  the  option  either 
to  treat  the  contract  as  rescinded,  and  to  sue  for  his  actual  service, 
or  to  sue  on  the  contract  for  the  wrongful  dismissal.  He  chose  the 
latter  course ;  and  he  cannot  now  turn  round  and  try  the  former 
course.     As  to  the  other  option  referred  to  by  Mr.  Smith,  I  think 

(1)  34  E.  E.  613  (8  Bing.  14).  (2)  U  Ad.  &  El.  798. 
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that  the  servant  cannot  wait  till  the  expiration  of  the  period  for     Goodhak 
which  he  was  hired,  and  then  sue  for  his  whole  wages  on  the      pocook. 
ground  of  a  constructive  service  after  dismissal.    I  think  the  true 
measure  "^of  damages  is  the  loss  sustained  at  the  time  of  the  dis-       [  *684  ] 
missal.    The  servant,  after  dismissal,  may  and  ought  to  make  the 
best  use  of  his  time ;  and  he  may  have  an  opportunity  of  turning 
it  to  advantage.    I  should  not  say  any  thing  that  might  seem  to 
be  a  doubt  of  Mr.  Smith's  very  learned  note,  if  my  opinion  on  this 
point  were  not  fortified  by  the  authority  of  the  Court  of  Exchequer 
Chamber  in  Elderton  v.  Emmens  (i). 

Rule  discharged, 

♦ 

OLIVER  MORRIS  v.   WALKER  (2).  i860. 

Jvril  26. 
(15  Q.  B.  589—599 ;  S.  0.  19  L.  J.  Q.  B.  400 ;  14  Jur.  851.)  May  31. 

Declaration  by  O.  M.,  stating  that  B.  made  his  promissory  note  for  23/.,  r  .gg  -. 
payable  "  to  the  order  of  0.  M."  three  months  after  date,  and  delivered  it 
to  *'the  said  0.  M.,''  and  "the  said  0.  M."  indorsed  to  defendant,  and 
defendant  indorsed  to  plaintiff:  dishonour  and  notice.  Plea,  that  0.  M., 
stated  in  the  count  to  have  indorsed  to  defendant,  and  the  plaintiff,  are  one 
and  the  same  person. 

Replication.  That,  before  the  indorsement  &c.,  B.  was  indebted  to 
plaintiff  in  23/.,  and  it  was  agreed  between  plaintiff  and  B.,  at  B.'s  request, 
he  being  unable  to  pay,  that  he  should  give  plaintiff,  who  woidd  accept  and 
take,  on  account  of  such  debt,  B.'s  note  for  23/.,  payable  at  three  months, 
which  time  plaintiff  should  give  for  payment,  provided  B.  would  procure 
defendant  to  indorse  the  note  for  the  purpose  of  securing  payment,  and  by 
way  of  guarantee ;  of  which  premises  defendant  had  notice,  and  assented 
and  agreed  thereto:  and  thereupon,  in  pursuance  of  the  agreement,  B. 
made  and  delivered  the  note  to  plaintiff,  on  account  &c.,  and  plaintiff,  in 
furtherance  of  the  agreement  and  not  otherwise,  and  without  any  con- 
sideration or  value  in  that  behalf,  indorsed  to  defendant  as  in  the  declara- 
tion mentioned,  in  order  that  defendant  might,  in  pursuance  and  furtherance 
of  the  agreement,  and  not  otherwise,  indorse  the  same  note  to  plaintiff  for 
the  purpose  aforesaid ;  and  defendant  accordingly,  in  pursuance  of  the 
agreement  and  for  the  purpose  aforesaid  and  not  otherwise,  indorsed  the  same 
to  plaintiff;  which  is  the  indorsement  to  him  in  the  declaration  mentioned: 

Held,  on  demurrer,  no  departure,  and  an  answer  to  the  plea. 

Assumpsit.     The  declaration  began,  "  Oliver  Morris,  the  plaintiff 
in  this  suit,  by"  &c.,  "complains":  it  then  stated  that  Charles 
Edwin  Ballam  ♦made  his  promissory  note,  and  thereby  promised       [  *590  ] 
"  to  pay  to  the  order  of  Oliver  Morris  "  23i.,  three  months  after 

(1)  6   C.   B.  160,  in   Ex.   Ch.,  re-  of  the  Revised  Reports.] 
versing   the    judgment    of    0.  P.  in  (2)  Approved  in  Wilkinson  v.  Unwin 

ElderUm    v.   Emmms,   4    C.   B.   479.  (1881)  7  Q.  B.  D.  636,  638.  50  L.  J. 

[The  judgment  of  the  Ex.  Oh.  was  Q.  B.  338.     See  Bills  of  Exchange  Act, 

affirmed  in  the  H.  L.,  4  H.  L.  C.  624,  1882  (45   &  46  Vict.  c.  61),  s.  37.— 

to  be  accounted  for  in  a  later  volume  A.  0. 
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Morris      date,  and  delivered  the  note  to  the  said  Oliver  Morris,  and  the  said 
Walkkb.     Oliver  Morris  then  indorsed  the  same  to  the  defendant,  and  the 
defendant  then  indorsed  the  same  to  the  plaintiff :  averment  that 
the  note  was  presented,  but  Ballam  did  not  pay :  notice  to  defen- 
dant, and  promise  by  him  to  pay.     Count  on  an  account  stated. 

Flea  6,  to  the  first  count:  That  the  said  Oliver  Morris,  the 
person  in  the  first  count  mentioned  as  the  payee  of  the  said 
supposed  promissory  note,  and  as  the  indorser  thereof  to  the 
defendant,  and  the  said  plaintiff,  are  one  and  the  same  person,  and 
not  other  and  different  persons.    Verification. 

There  were  six  other  pleas,  on  which  issues  to  the  country 
were  joined. 

Beplication  to  plea  6.  That,  before  and  at  the  time  of  the 
alleged  indorsement  by  the  plaintiff  of  the  said  promissory  note, 
the  said  G.  E.  Ballam  was  and  stood  indebted  to  the  plaintiff  in  a 
large  sum  of  money,  to  wit  28Z.,  to  wit  for  goods  before  then  sold 
and  delivered  by  plaintiff  to  him ;  and,  the  said  C.  E.  B.  being  so 
indebted,  thereupon,  to  wit  on  Sec.,  and  before  the  making  of  the 
said  promissory  note,  it  was  agreed  by  and  between  plaintiff  and 
and  the  said  C.  E.  B.,  at  his  request,  he  then  being  unable  to  pay 
the  said  debt  in  cash,  that  he  should  'give  to  the  plaintiff,  who 
would  then  accept  and  take,  the  promissory  note  of  the  said 
C.  E.  B.  for  and  on  account  of  the  said  debt,  and  whereby  he  the 
said  C.  E.  B.  should  promise  to  pay  to  the  order  of  plaintiff  the 
sum  of  28Z.  at  three  months  from  the  date  thereof,  and  that  plaintiff 
should  give,  which  he  accordingly  did,  time  to  C.  E.  B.  for  pay- 
[  *59i  ]  ment  of  the  said  debt  until  *such  promissory  note  should  become 
due  and  payable,  provided  that  the  said  G.  E.  B.  would  procure 
the  defendant  to  indorse  the  said  promissory  note  to  the  plaintiff 
for  the  purpose  following,  to  wit  for  and  on  account  of,  and  to 
secure  the  payment  of,  the  said  debt  so  due  as  aforesaid  from 
G.  E.  B.  to  plaintiff,  and  by  way  of  guarantee  to  plaintiff  for  the 
due  and  punctual  payment  by  G.  E.  B.  to  plaintiff  of  such  pro- 
missory note ;  of  all  which  premises  defendant  before  and  at  the 
time  of  indorsing  the  same  note  as  hereinafter  mentioned  had  full 
notice,  and  assented  and  agreed  thereto ;  and  thereupon,  in  pur- 
suance of  the  said  agreement  of  the  said  C.  E.  B.,  he  the  said 
G.  E.  B.,  to  wit  on  &c.,  for  and  on  account  of  the  said  debt, 
accordingly  made  and  delivered  the  said  promissory  note  to  the 
plaintiff  in  the  declaration  mentioned  :  And  plaintiff  further  saith 
that  he  did  then,  and  in  furtherance  of  the  said  agreement  and 
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not  otherwise,  and  without  any  consideration  or  value  whatsoever  Mobris 
in  that  behalf,  indorse  the  said  promissory  note  to  the  defendant  walkbb. 
as  in  the  declaration  mentioned,  to  wit  for  the  purpose  and  in 
order  that  defendant  might,  in  pursuance  and  furtherance  of  such 
agreement,  and  not  otherwise,  indorse  the  same  promissory  note 
to  the  plaintiff  for  the  purpose  aforesaid  in  that  behalf,  and  not 
otherwise;  and  the  defendant  did  then,  to  wit  on  the  same  day 
and  year  aforesaid,  accordingly  and  in  pursuance  of  the  said 
agreement,  and  for  the  purpose  aforesaid  in  that  behalf  and  not 
otherwise,  indorse  the  same  to  the  plaintiff:  which  is  the  indorse- 
ment to  him  in  the  declaration  mentioned.     Verification.  r  4592  1 

Demurrer,  assigning  for  causes :  That,  although  the  plaintiff  in 
the  first  count  alleges  the  defendant  to  have  ^become  liable  to  him 
solely  by  reason  of  his  having  indorsed  to  the  plaintiff  the  said  promis- 
sory note,  and  according  to  the  tenor  of  his  indorsement,  yet  the 
replication  discloses  that  t&e  defendant's  liability  upon  his  indorse- 
ment is  wholly  dependent  on  the  supposed  agreement  stated  in  the 
replication  as  precedent  to  the  making  and  indorsing  of  the  said  pro- 
missory note;  and  that,  in  so  stating  the  said  agreement  as  the  ground 
of  the  defendant's  liability,  and  in  admitting  the  said  Oliver  Morris 
the  alleged  indorser  to  be  the  same  person  as  the  said  Oliver  Morris 
the  plaintiff,  the  replication  is  a  departure  from  the  said  first  count : 
And  that  the  said  alleged  agreement  ought  to  have  been  declared 
upon  specially ;  and  the  facts  in  the  said  replication  stated  as  a 
supposed  answer  to  the  said  plea  ought  to  have  appeared  upon  the 
declaration :  That  the  replication  is  also  insufficient  in  not  showing 
that  any  and  what  proper  or  valid  consideration  existed  for 
the  defendant's  indorsement  of  or  liability  upon  the  said  alleged 
promissory  note :  That  it  does  not  appear  when  such  indorsement 
by  the  defendant  in  fact  took  place,  and  whether  before  or  after  the 
giving  of  time  to  the  said  C.  E.  B.,  or  whether  before  or  after  the 
time  so  to  be  given  had  expired :  That  it  does  not  appear  that 
defendant  was  any  party  to  the  alleged  agreement  for  forbearing 
and  giving  time  to  G.  E.  B.,  or  whether  any  promise  or  arrange- 
ment took  place  in  respect  of  such  forbearance  between  plaintiff 
and  defendant :  That  it  does  not  appear  whether  any  agreement  to 
the  effect  in  the  replication  supposed,  or  any  memorandum  or  note 
thereof,  was  ever  made  in  writing  and  signed  by  the  defendant ;  nor 
does  it  appear  that  it  was  any  part  of  the  said  supposed  agreement 
or  arrangement  that  the  said  *supposed  promissory  note  should  be  [  ♦6P3  ] 
indorsed  by  plaintiff  to  defendant  before  the  supposed  indorsement 
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Morris  by  defendant  to  plaintiff;  nor  is  it  alleged  with  reasonable  certainty 
Walker,  whether  the  consideration  for  the  supposed  indorsement  by  defen- 
dant was  the  giving  of  time  to  G.  E«  B.  as  in  the  said  plea 
mentioned,  or  whether  upon  any  other  or  what  consideration  the 
defendant  so  indorsed :  Also  that  it  does  not  appear  whether  the 
said  supposed  debt  of  G.  E.  B.  to  the  plaintiff  had  been  paid  or  not, 
or  was  due  and  owing  or  not,  to  the  plaintiff  at  the  time  of  the 
commencement  of  this  suit.  And  that  the  replication  is  in  other 
respects  &c.    Joinder. 

The  demurrer  was  argued  in  Easter  Term,  1850  (i). 

HtLgh  Hill,  for  the  defendant : 
The  declaration  could  not  of  itself  be  good  unless  Oliver  Morris, 
who  sues  on  this  note  as  the  defendant's  indorsee,  were  a  different 
person  from  Oliver  Morris  the  payee,  who  indorsed  it  to  the  defen- 
dant: Bishop  V.  Hay  ward  (2),  Then  the  replication  alleges  that, 
although  Morris  the  plaintiff  and  Morris  the  indorser  are  the  same 
person,  the  plaintiff  may  still  recover  by  reason  of  the  collateral 
agreement.  But  that  introduces  a  new  ground  of  action,  and  is  a 
departure.  This  point  was  under  consideration  in  Wilders  v. 
Stevens  (z),  where  the  Gourt  thought  that  a  replication  like  the 
present  was  maintainable,  but  no  judgment  was  given  as  to 
departure,  the  replication  not  being  demurred  to  on  that  ground. 
[He  also  referred  to  Smith  v.  Marsack  (4),  Prince  v.  BrunatU  (6), 
and  Go.  Litt.  304  a.] 

[  595  ]  Willes,  contra  : 

[  696  ]  *    *    The  argument  for  the  defendant  here  would  make  it 

impossible  to  sue  on  this  kind  of  security  at  all.  As  to  the  point 
of  departure,  no  authority  for  the  defendant  is  shown  except 
Bmdcott  V.  Woolcott  (6)  and  Go.  Litt.  804  a.  Lord  Coke's  doctrine  is 
not  disputed  ;  but  he  refers  to  cases  where  a  plaintiff,  after  declara- 
tion, sets  up  a  substantially  new  ground  of  action.  That  which 
merely  fortifies  the  count  is  not  a  departure :  as  in  Butler  v.  The 
President  of  the  College  of  Physicians  (7),  where  the  right  of  action 
was  grounded  on  statute,  and  the  defendant  pleaded  a  subsequent 
Act  as  controuling  the  first,  and  the  plaintiff  replied  a  still  later 
statute  confirming  the  first,   ''  notwithstanding    any  statute    or 

(1)  April  26th.    Before  Lord  Camp-  (4)  6  C.  B.  486. 
bell,  Ch.  J.,  Patteson,  Wightman  and  (o)  1  Bing.  N.  0.  435. 
Erie,  JJ.  (6)  16  M.  &  W.  584. 

(2)  4  T.  R.  470.  (7)  Cro.  Car.  256. 

(3)  71  E.  B.  620  (16  M.  &  W.  208). 
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ordinance  to  the  contrary."     The  plaintiflf  here  founds  his  right,       Morris 
throughout,  on   the  indorsement   of   a  negotiable   security :    the      walkkb. 
replication  merely  explains  away  a  circumstance  introduced  by  the 
defendant  as  conflicting  with  that  right.     ♦    ♦     * 

H.  HtM,  in  reply.    ♦    ♦    *  [b98] 

Cur.  adv.  wit. 

LoBD  Campbell,  Gh.  J.,  in  this  Term  (May  81st),  delivered  the 
judgment  of  the  Court  : 

The  question  was,  whether  the  replication  was  bad  upon  demurrer 
on  the  ground  of  departure :  and  this  very  point  has  been  already 
decided  in  the  negative  by  the  unanimous  judgment  of  the  Court  of 
Common  Pleas  after  full  argument,  in  Smith  v.  Marsack  (i).  With 
this  decision  we  concur. 

The  action  is  by  the  holder  against  the  second  indorser.  The  [  6»9  ] 
plea  shows  that  the  plaintiff  (the  holder)  was  the  first  indorser, 
which  was  left  uncertain  on  the  declaration  :  and  the  plea  assumes 
that  the  second  indorser  could  recover  from  the  first  indorser.  The 
replication  confesses  that  the  plaintiff  was  the  first  indorser,  and 
avoids  by  adding  that  such  indorsement  by  him  to  the  defendant  was 
without  consideration,  and  gave  no  remedy  against  the  first  indorser. 

The  cause  of  action  originally  declared  on  remains  ;  and  the  bar 
alleged  by  the  plea  is  confessed,  but  avoided  by  the  replication. 

It  was  recognised  in  Bishop  v.  Hayward  (2)  that  the  present  right 
of  action  might  exist.  It  appears  from  Britten  v.  Webb  (a)  that  a 
special  declaration,  founded  partly  on  agreement  and  partly  on  the 
custom  of  merchants,  where  the  facts  were  similar  to  the  present, 
could  not  be  maintained.  It  follows  that  the  declaration  in  the 
present  form  is  right,  and  that  the  plaintiff  may  leave  unanswered 
the  indorsement  by  himself  to  the  defendant  until  the  defendant 
has  brought  it  forwards  as  a  defence ;  and  then  the  answer  thereto 
by  the  replication  is  no  more  a  departure  from  the  declaration  than 
it  would  have  been  if  contained  therein.  The  replication  is  in  no 
respect  inconsistent  with  the  declaration.  It  explains  and  fortifies 
the  declaration,  without  setting  out  any  new  cause  of  action. 

Bordcott  V.  Woolcott  (4)  was  supposed  to  be  to  the  contrary :  upon 
inquiry,  however,  it  turns  out  to  have  been  no  decision,  but  an 
amendment  without  argument. 

Judgment  for  plaintiff. 

(1)  6  C.  B.  486.  (3)  2  B.  &  C.  483. 

(2)  4  T.  E.  470.  (4)  16  M.  &  W.  584. 
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1850.       REG.  p.  The  BIRMINGHAM  and  OXFORD  JUNCTION 
•'«'^'*'''-  RAILWAY  COMPANY  (1). 

Affirmed  in 

Exchequer  (15  Q.  B.  634^648;  S.  C.  19  L.  J.  Q.  B.  453  ;  14  Jur.  899.) 

^™    ''  Stat.  8  &  9  Vict.  c.  18,  8.  123  (Lands  Clauses  Consolidation  Act,  1845) 

, , ,  '  provides  that  the  powers  of  promoters  of  an  undertaking,  within  that  Act 

L*  and  any  special  Act  there  referred  to,  **for  the  compulsory  purchase  or 

[  634  ]  taking  of  lands  for  the  purposes  of  the  special  Act,'*  shall  not  be  exercised 

after  the  expiration  of  three  years  from  the  passing  of  the  special  Act 

Held,  by  the  Court  of  Queen's  Bench,  that  this  clause  does  not  prev^it 
the  promoters  from  summoning  a  jury  to  assess  compensation  for  Land  at 
the  instance  of  the  land-owner,  when  the  promoters  have,  within  the  three 
years  (by  virtue  of  their  special  Act),  given  notice  to  the  land-owner  of 
their  requiring  the  land,  but  have  neglected  to  summon  a  jury  till  the 
three  years  had  expired.  And  that  the  promoters  may,  at  the  land- owner's 
instance,  be  compelled  by  mandamus  to  summon  a  jury. 
Judgment  affirmed  by  the  Exchequer  Chamber. 

MA^'nAMUS,  The  writ  (teste,  November  26th,  1849)  recited  that, 
after  the  passing  of  an  Act  (9  &  10  Vict.  c*.  cccxxxvii.,  local  and 
personal,  public  (2) )  for  making  ''  The  Birmingham  and  Oxford 
Junction  Bailway,"  and  of  another  Act,  passed  in  the  same  session 
of  Parliament  (9  &  10  Vict.  c.  cccxxxviii.  (2),  "  for  making  a  railway 
into  Birmingham  in  extension  of  the  proposed  Birmingham  and 
Oxford  Junction  Bailway,"  and  within  three  years  from  the  passing 
of  the  last  mentioned  Act,  viz.  on  21st  January,  1847,  the  defen- 
dants, being  the  promoters  of  the  undertaking  authorized  by  the 
[  ♦636  ]  said  statutes  respectively  (3),  did  *give  to  William  Henry  Osbom,  of 
Birmingham  &c.,  wine  and  spirit  merchant,  a  notice  in  writing,  in 
pursuance  of  the  powers  &c.  in  that  behalf  contained  in  the  last 
mentioned  Act  and  the  several  Acts  incorporated  therewith,  that 
the  railway  authorized  by  the  last  mentioned  Act  to  be  made  would 
pass  through  the  messuage  or  tenement,  auction  room,  shop,  &e. 
situated  in  the  parish  of  Birmingham  in  the  county  of  Warwick, 
and  numbered  414,  415  and  416  in  the  plan  and  in  the  book  of 
reference  deposited  in  the  office  of  the  clerk  of  the  peace  for  the 
county  of  Warwick,  and  that  the  Birmingham  and  Oxford  Junction 
Bailway  Company  required  to  purchase  and  take  part  of  the  said 
messuage  &c.  for  the  purpose  of  the  said  railway ;  and  the  notice 
further  stated  that  the  part  so  required  was  coloured  red  upon  the 

(1)  Cited  in  Tiverton  and  North  by  the  said  Acts  respectively  were 
Devon  By.  Co.  v.  Loosemore  (1884)  9  united,  and  aU  provisions  of  this  Act 
App.  Cas.  480,  493,  63  L.  J.  Ch.  812.—  applicable  to  the  Company  thereby 
A.  C.  incorporated  were  made  apphcable  to 

(2)  Boyal  Assent,  3rd  August,  1346.  the  Birmingham  and  Oxford  Junction 

(3)  By  sect.  40  of  the  last  mentioned  Bailway  Company,  as  if  it  had  been 
Act,  the  two  Companies  incorporated  named  in  such  provisions. 
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plan  annexed  to  the  said  notice;  and  that  the  Company  were  willing 
to  treat  for  the  purchase  thereof,  and  of  all  subsisting  leases,  terms, 
estates  and  interests  therein,  and  as  to  the  compensation  to  be  made 
to  the  said  W.  H.  Osborn  for  the  damage  that  might  be  sustained 
by  him  by  reason  of  the  execution  of  the  works  of  the  said  railway; 
and  they  did  by  such  notice  demand  from  the  said  W.  H.  Osborn 
the  particulars  of  his  estate  and  interest  in  the  premises  so  required 
&c.,  and  of  the  claims  made  by  the  said  W.  H.  Osborn  in  respect 
thereof,  and  that  such  particulars  should  be  delivered  by  him  at 
the  office  of  their  secretary,  to  wit  at  Birmingham.  The  writ  then 
stated  that  Osborn  was  seised  in  fee  of  the  premises  whereof  the 
said  part  was  so  required,  and  that  the  compensation  claimed  by 
him  for  his  interest  in  the  said  part,  and  -for  any  damage  &c.  by 
reason  of  the  execution  of  the  Company's  *works,  amounted  to  a 
sum  exceeding  60Z.,  viz.  S0,000{. :  that  Osborn  made  known  to  the 
Company  the  particulars  of  his  interest  in  the  said  part,  and  claim 
for  compensation  in  respect  thereof,  and  of  the  damage  and  injury 
he  might  sustain  &c. ;  and  afterwards,  viz.  on  3rd  May,  1849,  gave 
them  notice  in  writing  of  the  particulars  of  his  estate  and  interest 
in  the  said  part,  and  of  the  injury  to  the  residue  of  his  said  premises 
by  the  severance  of  such  part,  and  the  injury  he  had  otherwise* 
sustained  and  was  likely  to  sustain  in  his  business  &c.,  by  the 
execution  of  the  works  ;  and  that  he  was  willing  to  sell  and  convey 
the  said  part  to  the  Company  for  12,000{.,  and  to  receive  the 
further  sum  of  3,000Z.  in  satisfaction  for  the  damage  &;c. ;  and  that, 
in  case  they  decline  to  pay  the  amount  claimed,  he  required  the 
compensation  to  be  determined  by  a  jury:  that  more  than  twenty- 
one  days,  to  wit  600  days,  had  elapsed  since  the  service  of  notice 
by  the  Company,  and  that  they  and  Osborn  had  not  agreed  as  to 
the  amount  of  compensation :  that  Osborn  had  required  them  to 
issue  their  warrant  to  the  Sheriff  of  Warwickshire  to  summon  a 
jury,  pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  to  assess  compensation  for  the  said  interest  in 
the  said  part,  and  for  damage  &c. :  but  they  had  neglected  and 
refused  so  to  do.  The  writ,  therefore,  commanded  them  to  issue 
such  warrant  to  the  sheriff  for  the  purpose  above  mentioned,  or 
show  cause  &c. 

Eeturn.  We,  &c.,  certify :  That,  in  and  by  the  first  mentioned 
Act,  it  was  and  is  amongst  other  things  enacted  that  the  power  of 
us,  the  said  Company,  for  the  compulsory  purchase  of  lands  for  the 
purposes  of  the  said  Act  should  not  be  exercised  after  the  expiration 
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of  *three  years  from  the  passing  of  the  said  Act.  And  that,  in  and 
by  the  Act  secondly  above  mentioned,  it  was  and  is  amongst  other 
things  enacted  that  the  powers  of  the  Company  therein  mentioned, 
and  thereby  merged  in,  and  united  and  incorporated  with,  ns  the 
said  Birmingham  and  Oxford  Junction  Railway  Company,  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  the  last  mentioned 
Act,  should  not  be  exercised  after  the  expiration  of  three  years  from 
the  passing  of  that  Act  (i).  And  we  further  certify  &c.  that,  before 
the  time  when  the  said  writ  issued,  and  also  before  the  time  when 
the  said  W.  H.  Osborn  applied  to  the  Court  &c.  (Q.  B.)  for  such 
writ,  to  wit  on  8rd  August,  a.d.  1849,  three  years  had  expired 
from  the  passing  of  the  said  Acts  and  each  of  them.  And  that  we 
the  said  Company  had  not,  at  the  time  of  the  issuing  of  the  said 
writ,  nor  at  any  time  since  had  we,  nor  have  now,  any  power  to 
issue  our  warrant  to  the  Sherifif  of  the  said  county  of  Warwick  com- 
manding him  to  summon  a  jury  in  pursuance  and  according  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  for  the 
purposes  in  the  said  writ  in  that  behalf  suggested.  Wherefore 
we  humbly  certify  &c.  that  we  ought  not  to  have  been,  nor  ought 
to  be,  required  to  issue  our  warrant  to  the  said  sheriff  for  the 
'  purpose  aforesaid.  And  for  the  causes  above  set  forth  &c.  we  have 
not  issued  our  warrant  to  the  said  sheriff  as  by  the  said  writ  we 
were  commanded. 
[  •ess  ]  Plea.    That  after  the  passing  of  stat.  11  &  12  Vict.  *c.  8  (2),  "  to 

give  further  time  for  making  certain  railways,"  the  Company, 
within  two  calendar  months  after  the  passing  of  that  Act,  viz.  on 
16th  February,  1848,  applied  to  the  Commissioners  of  Railways, 
and  stated  the  desire  of  the  Company  that  the  time  limited  by  the 
two  Acts  in  the  return  mentioned  for  the  compulsory  purchase  of 
lands  for  constructing  the  railways  authorized  by  the  said  Acts 
respectively  to  be  made  should  be  extended  for  the  further  period 
of  two  years  from  the  expiration  of  the  said  period  so  limited  lor 
such  compulsory  purchase ;  and  stated  also  the  grounds  of  such 
application ;  which  the  plea  specified :  that,  afterwards,  viz. 
18th  March,  1848,  the  Company  did,  in  the  form  required  and 
approved  by  the  Commissioners  of  Bailways,  give  notice  of  their 


(1)  Stat.  9  &  10  Vict.  c.  cccxxxviii. 
8.  22,  enacts:  ''That  the  powers  of 
the  Company  for  the  compulsory  pur- 
chase of  lands  for  the  purposes  of  this 
Act  shaU  not  be  exercised  after  the 
expiration  of  three  years   from  the 


passing  of  this  Act."  Stat  9  &  10 
Vict.  c.  cccxxxvii.  contains  a  clause 
(sect.  22)  in  the  same  words. 

(2)  Eepealed  by  S.  L.  E.  Act,  1875. 
— A.  C. 
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said  application  having  been  made,  by  advertisements  and  by 
notices  on  church  *doors,  and  thereby  required  any  person  feeling 
aggrieved  by  such  proposed  extension  to  send  a  statement  of 
objection  to  the  Commissioners :  And  that,  to  wit  on  6th  March, 
1849,  such  notices  being  proved,  and  the  time  for  objection  having 
expired,  the  Commissioners,  by  warrant  &c.,  pursuant  to  the  Act 
"to  give  further  time"  &c.,  extended  the  period  allowed  by  the 
said  Acts  in  the  return  mentioned  for  the  compulsory  purchase  of 
land  for  constructing  the  said  railways  (with  an  exception,  not 
material)  for  the  further  period  of  two  years  from  the  expiration 
of  the  said  period  in  that  behalf  limited  by  the  said  Acts  respectively. 
Verification. 

Replication.  That,  before  the  passing  of  the  said  Act  "to  give 
further  time "  &c.,  to  wit  on  21st  January,  1847,  and  not  at  any 
later  time,  a  notice  was  given  by  the  said  Birmingham  and  Oxford 
Junction  Bailway  Company  to  the  said  W.  H.  Osborn  for  purchasing 
and  taking  the  lands  and  premises  of  him  the  said  W.  H.  0.  in 
the  said  writ  and  plea  mentioned.     Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  replica- 
tion neither  traverses  nor  confesses  and  avoids,  but  replies  matter 
wholly  immaterial.     Joinder. 

The  demurrer  was  argued  in  this  Term  (i). 


Reg. 

V, 

Birming- 
ham AND 
Oxford 
Junction 
Railway 
Company. 

[  ♦639  ] 


Peacock,  for  the  Crown : 

By  the  local  Acts  and  stat.  8  &  9  Vict.  c.  18  (sects.  18  to  28), 
when  the  Company  had  given  notice  of  desiring  to  take  this  land, 
the  relation  of  buyer  and  seller  was  created  between  them  and  the 
land-owner  (2) ;  there  was  an  executory  contract,  *binding  on  both, 
and  which  the  Company,  therefore,  could  not  set  aside:  Rex  v. 
The  Hungerford  Market  Company  (s),  Salmon  v.  Randall  (4),  Doo  v. 
The  London  and  Croydon  Railway  Company  (n).  That  the  com- 
pulsory powers  have  expired  makes  no  difference.  They  have 
already  exercised  these:  summoning  a  jury  is  but  the  machinery 
by  which  a  consequent  proceeding  is  to  be  carried  into  effect. 
Sect.  89  of  stat.  8  &  9  Vict.  c.  18,  directs  that,  in  every  case  in 
which  a  question  of  disputed  compensation  shall  be  required  to 
be  determined  by  the  verdict  of  a  jury,  the  promoters  of  the 


(1)  June  5th.  Before  Lord  Camp- 
bell, Ch.  J.,  Patteson,  Coleridge  and 
Erie,  J  J. 

(2)  See  Beg.  v.  Cammisiioner$  of 
Woods  and  Forests,  post,  p.  794. 


(3)  38  R.  R  253  (4  B.  &  Ad.  327). 

(4)  45  B.  R.  306,  312,  313  (3  My.  & 
Or.  439,  449,  450). 

(5)  1  Bail.  Cas.  257  (Chancery). 


[  ♦640  ] 
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undertaking  shall  issue  their  warrant  to  the  sheriff,  requiring  him  to 
summon  a  jury  for  that  purpose ;  and  sect.  41  gives  instructions  to 
the  sheriff  as  to  the  summoning.  Sect.  123  enacts  generallj,  with 
reference  to  local  Acts,  "  that  the  powers  of  the  promoters  of  the 
undertaking  for  the  compulsory  purchase  or  taking  of  lands  for  the 
purposes  of  the  special  Act  shall  not  be  exercised  after  the  expira- 
tion of  the  prescribed  period,  and  if  no  period  be  prescribed,  not 
after  the  expiration  of  three  years  from  the  passing  of  the  special 
Act  "(i).  But  the  proceedings  now  in  question  do  not  relate  to  the 
compulsory  power  of  taking  lands ;  they  are  only  steps  to  ascertain 
value  or  damage.  The  summoning  a  jury  is  compulsory  upon  the 
Company ;  not  a  compulsory  power  in  their  hands. 

(Lord  Campbell,  Ch.  J. :  The  question  is  whether  sect.  123 
imposes  the  condition  that  the  price  shall  be  ascertained  within  the 
prescribed  time.) 

Sect.  124  enables  the  promoters  to  acquire  the  complete  right  to 
lands  notwithstanding  an  omission  to  purchase  or  to  pay  com- 
pensation within  *the  limited  time :  but  this  is  a  general  provision 
against  cases  of  mistake  and  inadvertence,  as  to  giving  notice  or 
otherwise. 

(Erlb,  J. :  This  clause  is  rather  against  you,  since  it  extends  to 
cases  where  notice  has  been  given,  but  proper  steps  not  taken  to 
complete  the  purchase.) 

It  gives  a  power  to  assess  mesne  profits,  which  would  not  be  applic- 
able to  the  ordinary  case  of  taking  lands.  A  general  rule,  that  the 
promoters  shall  not  enter  (unless  by  consent)  without  having  paid 
the  purchase-money,  is  established  by  sects.  84,  89;  but  it  is  not 
said  that  the  payment  must  be  within  three  years. 

(Lord  Campbell,  Ch.  J. :  For  how  long  a  time  would  the  land- 
owner have  his  right  of  requiring  the  promoters  to  go  on  ?) 

There  is  no  positive  limit,  unless  it  be  the  expiration  of  such  a  time 
as  would  bar  proceeding  in  equity  for  a  specific  performance.  As 
to  stat.  11  &  12  Vict.  c.  8  (2) :  the  Legislature  seems  there  to  con- 
template that  the  promoters  shall  be  bound  to  go  on  after  they 
have  once  given  notice.     *     *     * 


(1)  And  see  p.  718.  note  (1),  ante. 


(2)  Eepealed  by  8.  L.  B.  Act,  1875. 
— A.  0. 
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Whateley,  contra : 

It  is  true  that  the  notice  under  stat.  8  &  9  Vict.  c.  18,  s.  18, 
creates  an  executory  contract  of  purchase ;  but  all  the  necessary 
proceedings  must  be  carried  through  within  the  time  limited  by 
sect.  123,  and  by  the  corresponding  clauses  of  the  local  Acts. 
Summoning  a  jury  is  an  exercise  of  powers  within  these  clauses. 
Their  effect  is  to  limit  the  period  during  which  not  only  the  Company 
may  act  but  the  sheriff  and  other  ministers  of  the  law  be  called 
upon  to  assist  them. 

(LoBD  Campbell,  Ch.  J. :  The  words  of  sect.  123  are,  simply, 
"the  powers  of  the  promoters"  "for  the  compulsory  purchase  or 
taking."     The  question  is,  what  these  words  mean.) 

In  Brocklebank  v.  The  Whitehaven  Junction  Railway  Company  (i) 
the  powers  of  the  Company  "for  the  compulsory  purchase  or  taking 
of  lands  "  were  limited  to  the  term  of  three  years :  a  compensation 
was  assessed  under  the  Act;   but  the  jury  did  not  deliver  their 
verdict  till  the  three  years  had  expired.   An  injunction  was  obtained 
to  prevent  the  Company  from  proceeding  farther  to  obtain  pos- 
session of  the  land :  and  the  Yige-Chancellor  (Sir  L.  Shadwell) 
said  (2) :  ''  It  appears  to  me  to  be  one  of  the  plainest  cases  I  ever  saw." 
"The  compulsory  power  of  taking  the  land  consists,  where  the 
parties  dispute,  first  of  all,  in  having  the  amount  of  the  money  which 
shall  properly  be  paid  ^ascertained  by  the  intervention  of  a  jury ; 
then  in  the  payment  of  the  money,  so  ascertained  to  be  the  proper 
sum,  into  the  Bank,  according  to  the  provisions  of  the  152nd  sec- 
tion;   and  then,  if  the  party  does  not  deliver  possession,   the 
Company  may  issue  the  precept  to  the  sheriff,  and  may  request  the 
sheriff,  and  the  sheriff  is  authorised,  to  give  possession  accordingly." 
He  added  that  the  Company's  construction  of  the  Act  (making  the 
verdict  operative  after  the  expiration  of  the  three  years)  was  flatly 
in  contradiction  to  the  terms  of  the  limiting  clause :  he  observed  : 
"the  final  compulsory  power  itself  is  made  to  depend  upon  the 
previous  ascertainment,  by  the  intervention  of  a  jury,  of  what  is 
the  sum  that  ought  to  be  paid  in  case  the  parties  dispute,  and  that 
final  compulsory  power  is  the  issuing  of  the  precept  to  the  sheriff:" 
and  he  granted  the  injunction.     It  is  true  that  Lord  Cottbnham, 
on  appeal  (3),  doubted  the  correctness  of  this  decision  ;  he  did  not, 

(1)  5  Bail.  Gas.  373  (Chancery).  Junction  Railway   Company,   5  Bail. 

(2)  Pp.  376,  377.  Cas.  379. 
(.1)  Brocklebank  v.   The   Whitehaven 
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however,  dissolve  the  injunction,  bat  left  the  matter  to  be  decided  by 
a  court  of  law :  and  the  case  was  settled  without  any  farther  decision. 

(LoBD  Campbell,  Gh.  J.:  The  power  now  in  question  is  com- 
pulsory upon  the  Company,  not  in  their  behalf.) 

The  Legislature  cannot  have  intended  different  limitations  of  time 
in  the  two  cases.  As  to  stat.  11  &  12  Vict.  c.  3,  sect.  5  (i)  determines 
nothing  as  to  the  construction  of  stat.  8  &  9  Vict.  c.  18 :  it  leaves 
the  promoters  of  railway  undertakings  in  the  same  situation,  where 
contracts  have  already  been  entered  into,  or  notices  given,  as  if  this 
Act  had  not  passed. 

(CoLEBiDOB,  J.:  Then,  if  the  promoters  have  gone  half  way 
towards  completion  of  an  ^assessment,  they  have  no  remedy  under 
this  Act :  if  nothing  has  been  done,  they  have  it.) 

The  legislation  may  be  imperfect ;  but  the  words  are  clear.  Perhaps 
equity  would  afford  a  remedy. 

(LoBD  Campbell,  Ch.  J. :  That  could  only  be  by  causing  the 
contract  to  be  carried  into  effect  as  the  law  prescribes.) 

At  all  events  the  Company  here  suffer  only  by  their  own  omission, 
and  must  now  make  such  terms  as  they  can,  if  they  still  want  the 
land. 

Peacock,  in  reply : 

The  remedy  in  equity  could  be  only  by  a  specific  enforcement  of 
the  original  contract ;  and  that  must  be  by  means  of  a  jury.  Lord 
CoTTBNHAM  says,  in  Salmon  v.  Randall  (2) :  "  I  find  no  authority  in 
the  cases  referred  to  which  distinguishes  this  case  from  any  other 
in  which  parties  are  exercising  a  legal  right.  The  parties,  I 
conceive,  are  put  into  the  situation  of  vendor  and  purchaser  by  the 
notice ;  and  like  every  other  vendor  and  purchaser,  they  must  of 
course  complete  their  purchase,  accordmg  to  the  provisions,  not  of 
the  contract,  but  of  those  arrangements  which  the  Act  of  Parlia- 
ment has  substituted  in  lieu  of  the  contract,  in  a  case  where  no 
contract  can  take  place."  Sir  J.  Wigbam,  Y.-C.  adopted  the  same 
view  in  Walker  v.  Eastern  Counties  Railway  Company  (3).  And 
this  Court,  also,  on  mandamus,  will  require  parties  who  stand  in 


(n  Repealed  by  S.  L.  E.  Act,  1876. 
— A.  0. 

(2)  45  R.  E.  306,  313  (3  My.  &  Cr. 


439,  449). 

(3)  79  R.  R.  248  (6  Hare,  594). 
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the  situation  of  purchasers  to  proceed  according  to  the  arrange- 
ments provided  by  Act  of  Parliament.  In  Reg,  v.  The  Deptford 
Pier  Company  (i),  where  compensation  for  lands  required  by  the 
Company  had  been  assessed  under  their  Act  of  Parliament,  *but 
their  compulsory  powers  had  expired  before  a  mandamus  to  pay  was 
applied  for,  this  Court  nevertheless  granted  a  mandamus, 

(Lord  Campbell,  Ch.  J. :  It  is  important  to  keep  to  the  words 
of  the  statute.  The  statutory  words  in  question  here  are,  not 
"compulsory  powers"  but  "powers"  "for  the  compulsory 
purchase"  (2).) 

Brocklebank  v.  The  Whitehaven  Junction  Railway  Company  (3)  cannot 
be  deemed  a  decisive  authority. 

(Lord  Campbell,  Ch.  J. :  It  states  the  opinion  of  a  learned  Judge, 
expressly  in  point.) 

If  the  construction  given  to  stat.  11  &  12  Vict.  c.  8,  on  the  other 

side  be  correct,  the  extension  of  time,  for  any  part  of  the  Company's 

line  as  to  which  notices  of  taking  land  have  been  given,  is  practically 

ineffectual. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  the  following  day  (June  6th),  delivered 
the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  prosecutor  is  entitled  to  our  judgment : 
but  we  are  desirous  to  have  it  understood  that  we  give  no  opinion 
upon  the  points  argued  at  the  Bar  beyond  what  is  necessary  for  the 
decision  of  this  particular  case.  Here,  the  special  Bailway  Act 
having  received  the  Eoyal  assent  on  the  8rd  of  August,  1846,  the 
three  years  from  the  passing  of  it  expired  on  the  8rd  of  August, 
1849.  On  the  21st  of  January,  1847,  the  Company  gave  the 
prosecutor  notice  that  they  required  to  purchase  a  part  of  his  house 
and  premises ;  and  no  further  steps  were  taken  by  either  party  till 
the  8rd  of  May,  1849,  when  the  prosecutor  gave  *notice  to  the 
Company  of  the  amount  of  his  claim  for  the  part  of  his  house  and 
premises  which  the  Company  required,  and  for  damage  which  the 
severance  would  cause,  and  demanded  that  the  amount  of  the  com- 
pensation to  which  he  was  entitled  should  be  determined  by  a  jury. 
The  Company  neglected  and  refused  to  issue  their  warrant  for 

(1)  8  Ad.  &  El.  910.  8  &  9  Vict.  c.  18,  s.  123,  were  "  com- 

(2)  F.     Bobinson,    with     Whatdey,      pulsory  purchase  or  taking." 
pointed  out  that  the  words  in  stat.  (3)  d  Bail.  Cas.  373. 
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summoning  a  jury.  In  Michaelmas  Term,  1849,  after  the  expira- 
tion of  the  three  years,  the  prosecutor  applied  to  this  Court :  and 
the  present  mandanms  was  granted  for  the  summoning  a  jury. 

The  defendants  rely  on  the  123rd  section  of  stat.  8  &  9  Viet  c.  18, 
and  a  similar  clause  (i)  in  their  special  Act,  whereby  it  is  enacted 
that  the  powers  of  the  promoters  of  the  undertaking  for  the  com- 
pulsory purchase  or  taking  of  lands  for  the  purposes  of  the  special 
Act  shall  not  be  exercised  after  the  expiration  of  three  years  from  the 
passing  of  the  special  Act.  We  think  that  this  limitation  does  not 
apply  against  the  land-owner  who,  having  within  the  three  years 
received  a  notice  that  his  land  is  required  by  the  promoters  of  the 
undertaking,  and  having  within  the  three  years  regularly  served 
them  with  a  notice  that  he  requires  the  amount  of  compensation, 
to  which  he  is  entitled,  to  be  determined  by  a  jury,  and  wishing  to 
complete  the  sale  of  his  land,  applies  for  a  mandamus  to  compel 
the  Company  to  issue  a  warrant  for  summoning  a  jury.  We  do  not 
think  that  the  powers  which  he  wishes  to  be  exercised  are  ''  powers 
of  the  promoters  of  the  undertaking  for  the  compulsory  purchase  or 
taking  of  lands."  The  powers  to  be  thus  exercised  are  powers 
to  enable  a  *willing  vendor  to  transfer  the  full  right  and  title  of 
his  lands  to  the  Company  on  ascertaining  and  receiving  the 
compensation  to  which  he  is  entitled. 

In  this  view  of  the  case  it  is  not  necessary  to  consider  what 
efifect  is  to  be  given  to  the  supposed  legislative  construction,  by 
Stat.  11  &  12  Vict.  c.  3  (2),  of  the  123rd  section  of  stat.  8  &  9  Vict, 
c.  18,  in  respect  to  the  powers  of  compulsory  purchase  belonging  to 
the  promoters  of  the  undertaking. 

The  case  of  Brocklebank  v.  The  Whitehaven  Junction  Railway 
Company  (B),  as  decided  by  the  Vicb-Chancellor  op  England,  is 
strongly  pressed  upon  us  by  the  counsel  for  the  defendants :  but 
this  decision  seems  to  have  been  much  doubted  by  Lord  Chancellor 
CoTTBNHAM  whcn  brought  before  him  on  appeal :  and,  in  as  far  as 
it  may  apply  to  a  case  like  the  present,  where  the  proceeding  for 
completing  the  purchase  originates  with  the  land-owner,  we  think 
it  is  not  an  authority  to  be  acted  upon. 

We  therefore  give  judgment  against  the  defendants,  and  award  a 

peremptory  mandamus. 

Judgment  for  the  Crown  (4). 

(4)  Error  was  brought  in  the  Ex- 
chequer Chamber  on  the  judgment  in 
this  case :  and  the  writ  of  error  was 
argued  in  Hilary  vacation  (Febmaxy 


(1)  9  &  10  Vict.  c.  cccxxxvii.  s.  22. 

(2)  Bepealed  by  S.  L.  B.  Act,  1875. 
— A.  C. 

(3)  5  Bail.  Cas.  373. 
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KNIGHT  AND  Others  v.  FAITH  and  Another  (1). 

(15  Q.  B.  649—671 ;  S.  C.  19  L.  J.  Q.  B.  509.) 

A  ship,  insured  in  1,000/.  for  a  year  ending  23rd  September,  was  stranded, 
got  off,  and  brought  into  the  harbour  of  Sta.  Criiz,  on  September  16th. 
She  remained  there  with  her  crew  on  board  till  the  middle  of  October,  and, 
during  that  time,  was  pumped ;  and  her  cargo  was  discharged  into  other 
vessels.  Being  then  beached  and  surveyed,  she  was  found  so  much  damaged 
by  the  accident  that  the  necessary  repairs  could  not  be  done  at  Sta.  Cruz, 
there  being  no  dock-yard,  workmen  or  materials  there  ;  nor  could  she  be 
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1st),  1851,  before  Maule,  Cress  well, 
Williams  and  Talfourd,  JJ. ;  and 
Parke,  Alderson  and  Piatt,  Barons. 

Whatelei/y  for  the  plaintiffs  in  error 
(defendants  below),  again  cited  Brockle- 
hank  V.  2'he  Whitehaven  Junction  Bail- 
way  Comp<tny,f  The  question  is,  not 
merely  what  remedy  the  land-owner 
may  have,  but  whether  the  assessment 
can  now  be  taken,  even  if  he  and  the 
Company  were  willing. 

(Maule,  J. :  The  jurors  or  sheriff 
may  decline  to  be  troubled  with  it.) 

A  witness  giving  evidence  upon  it 
may  not  be  indictable  for  perjury. 

(Alderson,  B.  :  How  can  this  be 
called  a  proceeding  for  compulsory 
purchase,  when  one  party  has  agreed 
to  buy,  and  the  other  is  willing  to 
sell,  and  the  only  question  remaining 
is  as  to  price  P) 

MelloTf  eontrd : 

Nothing  remained  after  the  three 
years  but  to  follow  up  the  contract  by 
those  arrangements  which  the  statutes 
point  out.  The  land-owner  had  done 
all  that  lay  in  him. 

(Maule,  J. :  Do  you  say  that,  if 
unwilling,  he  might  have  been  forced 
to  go  to  an  assessment  P) 

He  might.  The  assessment  by  a  jury 
cannot  properly  be  considered  as  part 
of  the  compulsory  powers  of  the  Com- 
pany, because  (under  stat.  8  &  9  Vict. 
c.  18,  s.  23)  the  land-owner,  where  the 
claim  exceeds  50^.,  may  demand  to 


have  the  amount  settled  by  arbitra- 
tion ;  and  a  jury  cannot  then  be  sum- 
moned unless  the  arbitration  goes  off 
for  want  of  an  award. 

(The  rest  of  the  argument,  in  which 
nothing  material  was  added  to  the 
arguments  below,  is  omitted.)  Mellar 
was  stopped  by  the  Coubt. 

Parke,  B.  : 

We  are  all  of  opinion  that  the  judg- 
ment pronounced  by  Lord  Campbell, 
Ch.  J.  is  correct.  The  clause  of  limi- 
tation does  not  apply  where  the  Com- 
pany have  given  a  notice  of  this  kind, 
which  amounts  to  an  inchoate  contract 
by  them  to  pay  the  price.  Having 
done  so,  they  are  bound  to  pay  it,  and 
to  take  the  proper  steps.  The  opinion 
of  the  Vice-Chancellor  of  England 
in  Brocklebank  v.  The  Whitehaven  JunC" 
tion  Bailway  Company  t  does  not  seem 
to  have  been  concurred  in  by  the  Lord 
Chancellor  :  and  we  agree  with  the 
Court  of  Queen's  Bench  that  it  was  a 
mistaken  one. 

The  rest  of  the  Court  concurred. 
Judgment  affirmed, 

(1)  Quest.  Bankin  v.  Potter  (1873) 
L.  R  6  H.  L.  83,  130,  156,  42  L.  J. 
C.  P.  169.  See  Amould  on  Marine 
Insurance,  7th  ed.,  §§  1062,  1063. 
Cited,  Lidgett  v.  Secretan  (1871)  L.  R. 
6  C.  P.  616,  630,  40  L.  J.  C.  P.  257  ; 
Pitman  v.  Universal  Marine  Insurance 
Co.  (1882)  9  Q.  B.  D.  192,  198.  51  L.  J. 
Q.  B.  561  ;  Trinder,  Anderson  &  Co. 
V.  Thames  &  Mersey  Marine  Ins,  Co. 
[1898]  2  Q.  B.  114, 119.  67  L.  J.  Q.  B. 
666,  78  L.  T.  485,  C.A.— A.  0. 
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Kmioht  taken  to  any  port  where  she  could  prudently  haye  been  repaired.    Alter- 

V.  wards,  in  October,  the  master  (who  was  a  part-owner,  and  interested  in  the 

Faith.  policy)  sold  her  for  the  benefit  of  those  whom  it  might  concern ;  and  she 

fetched  121,  No  notice  of  abandonment  was  given.  A  special  case,  in  an 
action  against  the  underwriters,  set  forth  these  facts,  stating  also  that  the 
vessel  "  received  her  death  blow"  by  the  swd  perils  of  the  seas  on  Sep- 
tember. 16th,  but  that  the  damage  was  not  ascertained  till  the  24th.    Held : 

1.  That  the  sale  by  the  master  did  not,  nor  did  the  other  facts,  constitute 
an  actual  total  loss :  and  that,  if  there  was  a  constructive  total  loss  whidi 
would  have  entitled  the  assured  to  abandon,  they  could  not  recover  for  sudi 
loss,  not  having  given  notice  of  abandonment. 

2.  That  the  assured  were  entitled  to  recover  for  partial  loss  by  the 
stranding  before  September  23i*d,  though  the  loss  was  not  ascertained  till 
after  that  day ;  the  proximate  cause  of  loss,  the  injury  by  stranding,  having 
taken  place  during  the  year  covered  by  the  insurance. 

3.  That  the  ultimate  loss  did  not  prevent  such  recovery;  for  that  the 
partial  loss  by  stranding  caused  an  actual  prejudice  to  the  assured,  which 
was  not  merged  in  the  final  loss  resulting  from  the  sale,  even  assuming 
this  to  have  been  a  total  loss  necessarily  consequent  upon  the  stranding : 
the  loss  being  one  which,  as  total,  the  insurers  were  not  liable  to  pay  for. 

This  was  an  action  of  covenant  upon  a  time  policy  of  marine 
insurance  for  1,000Z.,  upon  the  vessel  Pmey  HaU^  valued  at  8^  per 
ton,  during  the  space  of  twelve  calendar  months  commencing  on 
the  24th  September,  1845,  and  ending  on  the  28rd  September, 
1846.  The  declaration  alleged  a  stranding,  damage  and  total  loss 
by  the  perils  of  the  seas,  to  which  the  defendant  pleaded,  denying 
the  alleged  stranding,  damage  or  loss  modo  et forma ;  upon  which 
issue  was  joined  :  and  the  cause  came  on  to  be  tried,  before  Lord 
Denman,  Ch.  J.  and  a  special  jury,  at  the  sittings  after  Trinity 
Term,  1848,  in  London,  when  a  verdict  was  found  for  the  plaintiffs, 
damages  1,086Z.  lis,  lOi.,  being  the  amount  insured  and  interest ; 
subject  to  the  opinion  of  this  Court  upon  a  special  case.  The  case 
was  as  follows. 
L  650  ]  The  Pusey  HaU^  being  on  the  voyage  mentioned  in  the  policy,  in 

search  of  guano  upon  the  coast  of  Patagonia,  upon  her  return 
from  the  Falkland  Islands,  where  she  had  been  to  obtain  provi- 
sions, in  endeavouring  to  make  the  harbour  of  Santa  Cruz,  off 
which  she  was  in  order  to  complete  her  cargo  of  guano  there,  on 
the  morning  of  the  16th  September,  1846  whilst  the  tide  was 
ebbing,  accidentally  took  the  ground  abaft,  swung  round,  and 
remained  fixed  upon  the  bottom,  which  consisted  of  hard  blue  clay 
and  rocks,  until  the  flowing  of  the  tide  in  the  evening  ot  the  same 
day,  when,  after  thumping  heavily  for  half  an  hour,  she  was  at 
length  by  assistance  got  off,  and  brought  the  same  evening  inside 
the  bar  into  the  harbour  of  Santa  Cruz. 

The  vessel  received  no  injury  after  the  16th  September,  and 
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remained,  with  her  crew  on  board,  in  the  harbour  of '  Santa  Cruz,  Knioht 
where  she  was  pumped  from  time  to  time  and  her  cargo  discharged  fajt». 
into  other  vessels,  until  the  middle  of  October,  1846,  when  she  was 
beached  for  the  purpose  of  being  surveyed ;  and  a  survey  was  then 
accordingly  held ;  when  it  was  found  that  she  had  been  so  damaged 
by  the  said  accident  of  the  16th  of  September  that  the  'necessary 
repairs  could  not  be  done  at  Santa  Cruz,  there  being  no  dockyard, 
workmen  or  materials  there;  nor  could  she  be  taken  to  Monte 
Video  or  to  any  place  where  she  could  have  been  prudently 
repaired.  (She  was  sold  on  the  28th  of  October,  1846,  and  fetched 
7 22.  108.  She  was  sold  by  the  master,  who  was  a  part  owner,  and 
interested  in  the  policy.  He  sold  her  for  the  benefit  of  whom  it 
might  concern.     There  was  no  notice  of  abandonment  (i).) 

Although  the  vessel  received  her  death  blow  by  the  said  perils  of       [  661  ] 
the  seas  on  the  16th  of  September,  the  extent  of  the  damage  was 
not  ascertained  until  after  the  24th  of  the  same  month. 

The  pleadings  (which  are  sufficiently  stated  in  the  case  and 
judgment  of  the  Court)  accompanied  and  were  to  be  taken  as  part 
of  the  case.  The  question  for  the  opinion  of  the  Court  was: 
Whether  the  verdict  is  to  stand  for  the  plaintiffs  or  to  be  entered 
for  the  defendants. 

The  case  was  first  argued  in  Easter  Term  (April  28rd),  1850  (2), 
by  WiUes,  for  the  plaintiffs  and  Martin  for  the  defendants.  The 
points  made  in  argument  for  the  defendants  were  : 

1.  That  there  was  no  actual  total  loss  within  the  time  limited  by 
the  policy. 

2.  That  there  was  no  partial  loss,  ascertained  within  the  limited 
time,  and  therefore  none  for  which  the  plaintiffs  could  recover : 
Meretony  v.  DurUope  (3). 

8.  That,  if  there  was  a  partial  loss,  it  was  followed,  after  the 
expiration  of  the  limited  time,  by  a  total  loss,  and  merged  in  that : 
and  that,  as  the  plaintiffs  could  not  recover  for  the  total  loss,  they  had 
no  remedy  for  the  partial :  Ldvie  v.  Janson{i)y  Stewart  v.  Steele  (5). 

(1)  The  words  within  brackets  are  stated  in  the  margin  of  the  defendant's 
taken  from  the  judgment  of  the  paper  book  as  follows:  *'That,  on  a 
CoTTBT.  They  were  not  in  the  original  time  policy,  if  the  vessel  insured  be 
case ;  but  it  was  agreed,  during  the  kept  afloat  till  after  the  expiration  of 
second  argument,  that  the  words  to  the  period  for  which  the  insurance  is 
this  effect  should  be  considered  as  effected,  although  she  may  have  re- 
inserted, ceived  her  death  wound  before,  the 

(2)  Before  Lord  Campbell,  Ch.  J.,  underwriters  are  not  liable.*' 
Patteson,  Wightman  and  Erie,  JJ.  (4)  11  R.  E.  513  (12  East,  648). 

(3)  Cited  in  Lockytr  y.  Offley,  1 E.  E.  (5)  6  Scott,  N.  E.  927  ;  see  pp.  940, 
198  (1 T.  E.  260).  The  second  point  was  941 . 
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Kmioht  Wille9  contended,  on  the  first  point,  that,  although  there  had 

Faith.  ^^^  ^0  destruction  of  the  vessers  substance  before  the  2Srd  of 
[  662  ]  September,  1846,  she  had,  to  all  practical  purposes,  ceased  to  exist 
as  a  ship ;  for  she  was  not  fit  to  be  removed  to  any  place  where 
repairs  could  be  done,  and  was  therefore  in  the  same  condition  as 
if  she  had  remained  aground  off  8anta  Cruz  till  her  timbers 
rotted.  On  this  point,  he  cited,  among  other  authorities,  the 
language  of  the  Court  of  Exchequer  in  Batr  v.  Gibson  (i).  As  to 
the  second  point,  and  the  supposed  doctrine  of  Meretony  v. 
Diinlope(2),  he  referred  to  Arnould  on  Insurance,  vol.  i.  p.  411 
(Part  I.  c.  14,  s.  154),  p.  451  (Part  I.  c.  15,  s.  171),  and  vol.  ii. 
pp.  754,  755  (Part  III.  c.  1,  s.  280),  and  8  Kent's  Comm.  808  (a), 
note  (a),  there  cited ;  and  he  relied  upon  Shawe  v.  Felton  (-t),  which, 
indeed,  was  the  case  of  a  voyage  policy,  but  not,  as  he  contended, 
distinguishable  on  that  account. 

(Lord  Campbell,  Ch.  J. :  The  one  is  limited  by  time,  the  other 
by  space,  but  with  equal  precision.) 

On  the  third  point,  he  contended  that  the  underwriters  could  not 
be  exempt  from  liability  for  a  clear  partial  loss  merely  because  a 
total  loss  had  resulted  from  it,  observing  that  in  the  cases  on 
this  point  relied  upon  by  the  defendants,  the  partial  loss  was 
unconnected  with  the  total ;  here  the  partial  loss  caused  it. 

(LoBD  Campbell,  Ch.  J. :  Your  argument  comes  to  this,  that  here 
the  partial  loss  is,  in  effect,  a  total  loss.) 

Martin,  contra^  contended,  as  to  the  first  point,  that  the  proxi- 
mate, not  the  remote,  cause  of  loss  must  be  looked  to :  Powell  v. 
r  •ess  ]  Gudgeon  (5) ;  and  here  the  proximate  *cause  was  the  decision,  after 
the  limited  time  had  expired  and  the  ship  had  been  beached  and 
surveyed,  that  she  was  not  worth  repair  under  the  circumstances; 
she  being  at  that  time  not  a  mere  '*  congeries  of  planks  "  (6),  but 
capable  of  repair  if  she  had  been  taken  to  a  proper  place  :  and  he 
referred  to  Lockyer  v.  Offley  (7)  as  illustrating  the  distinction 
between  proximate  and  remote  cause. 

(1)  49  R.  E.  650,  658  (3  M.  &  W.  (5)  17  E.  B.  385  (5  M.  &  S.  431). 
390,  400,  401).                                                    (6)  Cambridge  v.  Anderton  (26  E.  B. 

(2)  1  E.  E.  198  (1  T.  E.  260).  617  (2  B.  &  C.  691,  692)). 

(3)  4th  ed.  Part  5,  lect.  48,  H.  (1).  (7)  1  E.  E.  194  (1  T.  E.  262), 

(4)  6  E.  E.  394  (2  East,  109). 
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(LoBD  Campbell,  Gh.  J. :  There  no  damage  at  all  existed  till  the      Knioht 
ship  was  seized.)  Faith. 

On  the  other  points  he  relied  on  the  authorities  for  the  defendants 
already  mentioned,  and  contended  that  Meretony  v.  Dunlope  (i)  was  a 
case  still  entitled  to  recognition  in  our  Courts,  though  questioned 
by  foreign  writers  and  in  Mr.  Arnould  s  treatise  above  cited. 

All  the  other  authorities  referred  to,  and  arguments  used,  on  the 
first  discussion  of  the  case,  appear  so  fully  in  the  judgment  of  the 
Court,  that  a  report  of  them  here  is  unnecessary. 

Cur,  adv.  vulL 

The  Court  having  desired  to  hear  the  case  further  argued,  on  the 
question  whether  or  not  the  plaintiffs,  under  the  circumstances  of 
this  case,  could  claim  for  a  total  loss  without  having  given  notice 
of  abandonment,  the  further  argument  was  heard  in  this  Term.  Of 
this  also  a  detailed  report  is  rendered  unnecessary  by  the  judgment 
of  the  Court. 

WiUeSy  for  the  plaintiffs,  insisted,  first,  that  the  statements  in 
the  case,  and  particularly  the  expression  that  the  ship  had  received 
a  '^  death  blow,"  showed  an  actual  *total  loss,  which  made  notice  [  *664  ] 
unnecessary ;  and  secondly  that,  the  object  of  notice  being  to  give 
the  underwriters  an  option  of  taking  the  adventure  on  their  own 
hands,  notice  in  this  case  would  have  been  useless,  as  the  under- 
writers, if  they  had  received  the  notice,  could  not  have  derived  any 
advantage  from  it ;  and  at  all  events  it  did  not  appear  that  the 
plaintiffs  themselves  knew  of  the  accident  in  time  to  give  notice 
before  the  ship  was  sold. 

Martin^  contra,  maintained  that  there  was  no  actual  total  loss : 
that  it  was  a  question  of  fact  whether  or  not  notice  could  have 
answered  any  useful  purpose;  that  the  negative  was  not  to  be 
assumed ;  and  that  the  underwriters  were  at  all  events  entitled  to 
the  opportunity,  which  a  notice  might  have  given  them,  of  exercising 
their  discretion.  He  cited,  in  addition  to  cases  mentioned  in  the 
judgment,  MeUish  v.  Andrews  (2). 

WiUeSy  in  reply,  contended  that,  as  to  actual  loss,  Cambridge  v. 
Anderton  (8)  was  in  point,  unless  the  fact  (now  introduced  into  the 

(1)  Cited,  1  B.  E.  198  (1  T.  E.  260).  (3)  26  E.  E.  517  (2  B.  &  0.  691). 

(2)  13  E.  E.  351  (15  East,  13). 
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Knight  case)  of  the  master  being  part  owner  made  a  difference :  bat  that 
Faith.  ^^^  only  effect  this  could  have  was  to  make  the  Goart  look  jealoasly 
at  his  conduct.  And  he  observed  that  the  last  cited  case,  and  the 
expression  in  it,  **a  mere  congeries  of  planks,"  were  pointedly 
brought  under  the  attention  of  the  House  of  Lords  by  Lord  Caicfbell 
in  Fleming  v.  Smith  (l). 

Cur,  adv.  vxdL 

Lord  Campbell,  Ch.  J.,  in  this  Term  (June  11th),  delivered  the 
judgment  of  the  Court  : 

[  'ess  ]  This  was  an  action  of  covenant  upon  a  policy  of  insurance  *under 

seal,  executed  by  the  defendants  as  directors  of  the  Neptune 
Marine  Insurance  Company,  dated  17th  June,  1847,  for  l,000f.  upon 
the  ship  Pusey  Hall^  valued  at  8Z.  per  ton,  during  the  space  of 
twelve  calendar  months,  commencing  the  24th  September,  1845, 
and  ending  the  28rd  September,  1846,  then  about  to  sail  on  an 
intended  voyage  to  parts  beyond  the  seas  and  thence  back  to  a  port 
in  this  kingdom  with  cargo.  The  declaration  alleges  that,  after  the 
24th  September,  1845,  and  before  28rd  September,  1846,  viz.  on 
the  16th  September,  1846,  the  ship  by  the  perils  of  the  seas  was 
stranded,  damaged  and  wholly  lost  to  the  plaintiffs.  The  plea 
denies  the  loss  modo  etformd.  At  the  trial,  a  verdict  was  found  for 
the  plaintiffs,  damages  1,056Z.  lis.  lOd.,  being  the  amount  of  the 
sum  insured  and  interest,  subject  to  the  opinion  of  the  Court  upon 
a  case  which  submits  this  single  question  to  us : ''  Whether  the  verdict 
is  to  stand  for  the  plaintiffs  or  to  be  entered  for  the  defendants." 

In  the  argument  before  us,  it  was  first  contended  that  the  verdict 
ought  to  stand  for  the  plaintiffs  on  the  footing  of  a  total  loss.  But 
we  are  of  opinion  that  the  plaintiffs  are  precluded  from  claiming  a 
total  loss  by  reason  of  their  having  omitted  to  give  a  notice  of 
abandonment. 

The  material  facts  stated  in  the  special  case  are  these.  The  ship 
insured,  on  the  16th  September,  1846,  in  attempting  to  enter  the 
harbour  of  Santa  Cruz  while  the  tide  was  ebbing,  took  the  ground 
and  remained  fast  on  a  rocky  bottom  till  the  tide  again  flowed. 
She  was  then  got  off  and  brought  into  the  harbour  of  Santa  Cruz. 
There  she  remained  with  her  crew  on  board  till  the  middle  of 
[  *er>6  ]  October,  and  was  pumped  from  *time  to  time.  The  cargo  was 
discharged  into  other  vessels :  she  was  then  beached  for  the  purpose 
of  being  surveyed  ;  and,  a  survey  being  held  upon  her,  it  was  found 
(1)  73  R.  B.  139  (1  H.  L.  C.  513,  526). 
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*'  that  she  had  been  so  damaged  by  the  said  accident  of  the  16th  of  Kkioht 
September,  that  the  necessary  repairs  could  not  be  done  at  Santa  faith. 
Cruz,  there  being  no  dockyard,  workmen  or  materials  there ;  nor 
could  she  be  taken  to  Monte  Video  or  to  any  place  where  she 
could  have  been  prudently  repaired.  She  was  sold  on  the  28th  of 
October,  1846,  and  fetched  121,  10«.  She  was  sold  by  the  master, 
who  was  a  part  owner  and  interested  in  the  policy.  He  sold  her  for 
the  benefit  of  whom  it  might  concern.  There  was  no  notice  of 
abandonment."  The  case  adds  that,  **  although  the  vessel  received 
her  death  blow  by  the  said  perils  of  the  seas  on  the  16th  of 
September,  the  extent  of  the  damage  was  not  ascertained  until  after 
the  24th  of  the  same  month." 

It  was  argued  before  us  that  the  ship  must  be  taken  to  have 
actually  perished,  because  it  is  stated  that,  while  under  the  protection 
of  the  policy,  she  "  received  her  death  blow  "  by  the  perils  insured 
against :  but  we  cannot  give  such  weight  to  this  metaphorical 
expression.  We  are  bound  to  look  to  her  actual  condition  after  the 
injury  she  had  sustained,  and  the  manner  in  which  she  was  treated. 
We  still  find  her  surviving  as-  a  ship,  with  her  crew  on  board, 
several  weeks  after  the  risk  had  expired  ;  and  slight  repairs  might 
have  been  sufficient  again  to  fit  her  for  navigation. 

The  plaintiffs*  counsel  then  relied  upon  the  sale  of  the  ship  by 
the  master.  Whether  notice  of  abandonment  may  be  dispensed 
with  where  there  has  lawfully  been  a  sale  by  the  master,  we  are  not 
now  called  upon  *to  decide.  Where  she  is  reduced  to  a  mere  wreck,  [  *i\57  j 
the  solution  of  this  question  may  be  clear  enough.  Where  she  still 
retains  her  character  of  a  ship,  it  may  be  attended  with  difficulty  ; 
but  here  we  are  of  opinion  that,  as  against  the  insurers,  the  sale  is 
not  shown  to  be  lawful.  It  must  be  borne  in  mind  that  she 
remained  in  the  character  of  a  ship,  capable  of  being  repaired  if 
there  had  been  the  means  of  repairing  her  at  Santa  Cruz :  and  that 
she  might  have  been  sent  to  other  places  where  she  might  have 
been  repaired,  although  not  prudently.  Could  William  Ware,  the 
master,  who  is  a  part  owner,  one  of  the  assured,  and  a  plaintiff  on 
this  record,  under  these  circumstances  sell  the  ship,  and,  without 
notice  of  abandonment,  render  the  insurers  liable  for  a  total  loss  ? 
The  master's  right  to  sell  arises  only  in  a  case  of  necessity,  which 
must  be  clearly  shown  with  full  proof  that  every  thing  was  done 
optima  fide,  and  for  the  real  benefit  of  all  concerned :  Case  of  the 
Fanny  and  Ehnira  (l),  Cannan  v.  Meaburn  (2).  In  Idle  v.  lite  Royal 
(1)  Edwards's  Adm.  Bep.  117.  (2)  1  Bing.  243. 
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Knight      Exchange  Assurance  Company  (i),  where  the  jury  found  that  the 

Faith.  master,  in  selling  the  ship,  ''  had  acted  "  **  fairly  and  bond  jide  for 
the  benefit  of  all  concerned ;  and  that  the  sale  was  honestly,  fairly, 
and  properly  conducted,"  this  Court,  upon  a  writ  of  error  from  tbe 
Court  of  Common  Fleas  (2),  held  that  the  necessity  and  legality  of 
the  sale  was  not  to  be  inferred  from  this  finding.  In  Robertson  v. 
Clarke  (3),  where  a  sale  by  the  master  was  upheld.  Lord  Gifford  said : 

[  *658  ]  ''  This  principle  may  *be  clearly  laid  down,  that  a  sale  can  only  be 
permitted  in  case  of  urgent  necessity,  that  it  must  be  bond  Jide  for 
the  benefit  of  all  concerned,  and  must  be  strictly  watched."  **  It  is 
not  disputed  that  the  sale  was  bond  Jide ;  and  it  is  clear  that  it  was 
for  the  benefit  of  all  concerned.  I  agree  that  it  is  not  sufficient  to 
show  that  the  sale  was  bond  Jide  and  for  the  benefit  of  all  concerned, 
unless  it  be  also  shown  that  there  was  urgent  necessity  for  its  being 
resorted  to,  but  that  having  been  satisfactorily  proved  in  the  present 
instance,  the  verdict  cannot  be  disturbed."  The  instance  put  by 
Lord  Ellenborough  of  an  extreme  necessity  which  would  justify  a 
sale  by  the  master  was  of  a  wreck  which  could  not  be  got  off,  and 
ought  not  to  be  allowed  to  perish  absolutely  :  Hayrnan  v.  Molten  (4). 
The  remarks  of  Mr.  Justice  Biohardson  in  Read  v.  Bonham  (5)  are 
strongly  applicable  to  the  present  case.  ''What,  then,  was  the 
necessity  here  ?  The  captain  contents  himself  with  1,2002."  (the 
sum  for  which  the  ship  sold),  ''  where  he  had  12,000Z.  at  stake ;  so 
that  if  he  had  been  uninsured  the  loss  must  have  been  10,800/." 
''  It  appears  a  strong  thing  to  say,  that  he  would  have  sold  the  ship 
for  1,200Z.  if  he  had  been  uninsured."  Here  the  plaintiff.  Captain 
Ware,  being  insured  to  the  amount  of  1,0002.  on  the  ship,  sells  her 
for  72Z.  10^.,  a  sum  which  it  appears  was  not  more  than  sufficient 
to  defray  the  expenses  of  the  sale ;  for  we  are  told  that  there  was 
no  salvage.  There  seems  great  difficulty  in  seeing  how  this  sale 
could  be  for  the  benefit  of  insurers,  or  even  of  uninsured  owners. 
We  have  here,  then,  the  case  of  a  ship  rendered  unnavigable  by 

[  *659  ]  perils  insured  against,  and  not  capable  *of  being  repaired  in  the 
harbour  into  which  she  was  carried,  but  still  retaining  her  character 
as  a  ship  without  the  title  of  the  assured,  the  original  owners,  being 
properly  transferred  to  a  purchaser.  This,  we  think,  is  not  an 
actual  total  loss ;  and  if  a  constructive  total  loss  the  insurers  can 

(1)  21  B.  R.  538  (8  Taunt.  755).  (3)  25  B.  B.  676  (1  Bing.  445). 

(2)  Idle  V.  The  Royal  Exchange,  (4)  8  B.  B.  837  (5  Esp.  K  P.  0. 65). 
note  to  Read  v.  Bonham,  23  B.  B.  (5)  28  B  B.  687  (3  Brod.  ft  R  147). 
687  (3  Brod.  &  B.  161,  note  {d)). 
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only  be  rendered  liable  for  the  sum  insured  by  a  notice  of  abandon-  Knight 
ment.  If  the  subject-matter  insured  remains  in  specie,  though  in  faith. 
a  damaged  state,  a  notice  of  abandonment  is  necessary  to  entitle 
the  assured  to  make  a  claim  as  if  it  had  been  actually  destroyed. 
With  respect  to  an  insurance  on  a  ship,  this  condition  is  imposed  by 
the  law  to  give  the  insurers  the  means  of  inquiry  and  of  guarding 
against  fraud,  to  enable  them  to  repair  the  ship  if  they  should  deem 
such  a  proceeding  for  their  advantage,  and  to  secure  to  them  all  the 
advantages  to  which,  if  liable  for  a  total  loss,  they  would  be  entitled 
as  owners  of  the  ship  from  the  time  when  the  damage  was  sus- 
tained to  which  the  loss  is  ascribed.  This  doctrine  is  laid  down 
and  acted  upon  in  Martin  v.  Crokatt(i),  and  other  cases  which 
are  collected  under  the  head  of ''  Abandonment "  in  all  treatises  on 
Insurance. 

The  two  cases  which  have  been  relied  upon  to  obviate  the 
necessity  of  abandonment  are  Camhridge  v.  AnderUm  (2)  and  Bxmx 
V.  Salvador  (3),  But  they  do  not  lay  down  any  such  doctrine  as 
that,  upon  damage  being  sustained  by  perils  of  the  seas,  notice 
of  abandonment  is  as  little  necessary  where  the  loss  is  constructive 
as  where  it  is  actual  by  the  destruction  of  the  subject-matter 
insured.  In  Cambridge  v.  Anderton  (2),  *certainly,  the  ship  insured,  [  *6^  ] 
after  her  supposed  annihilation  as  a  ship,  was  repaired  by  the  pur- 
chaser and  again  put  in  a  state  gallantly  to  traverse  the  ocean 
(showing  the  danger  of  fraud  in  such  cases);  but  the  decision 
proceeded  upon  the  supposition  that  she  was  a  mere  wreck,  and 
that  she  hrd  ceased  to  be  a  shi[)  as  much  as  if  her  timbers  and  her 
masts  had  been  scattered  along  the  beach.  Lord  Tentbbden  says: 
''  If  the  subject-matter  of  insurance  remained  a  ship  it  was  not  a 
total  loss,  but  if  it  were  reduced  to  a  mere  congeries  of  planks,  the 
vessel  was  a  mere  wreck,  the  name  which  you  may  think  fit  to 
apply  to  it  cannot  alter  the  nature  of  the  thing."  Bayley,  J.  6a3s: 
**  I  take  the  legal  principle  to  be  this ;  if,  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that  character  and 
becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may  sell  her, 
and  the  assured  may  recover  for  a  total  loss,  without  giving  any  notice 
of  abandonment."  Holroyd,  J.  adds :  "  Where  the  damage  sus- 
tained makes  the  loss  a  total  loss  "  (evidently  meaning,  I  conceive,  an 
actual  total  loss), ''  it  is  unnecessary  to  give  notice  of  abandonment." 

(1)  13  E.  B.  281  (14  East,  465).  In  Ex.  Oh.,  reversing  the  judgment  of 

(2)  26  R  E.  617  (2  B.  &  C.  691).  C.  B.  in  Roux  v.  Salvador,  1  Bing.  N.  C. 

(3)  43  E.  E.  638  (3  Bing.  N.  C.  266).      526. 
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Faith 


Knight  Had  the  Judges  there  supposed  that  the  ship  insured,  after  the 
misfortune  which  befell  her,  might  have  been  sent  to  a  distaDt 
port  and  repaired  either  prudently  or  imprudently,  they  would 
probably  have  held,  in  accordance  with  all  prior  decisions,  that 
a  notice  of  abandonment  was  indispensably  necessary  to  a  claim 
for  a  total  loss.  I  am  bound  to  suppose  that  Roux  v.  StUvador  (i) 
was  well  decided  in  the  Exchequer  Chamber;  althougli  I  mu&t 
confess  that,  till  I  heard  that  decision,  I  was  rather  at  a  loss  to 

[  •661  ]  *understand  how  the  reasoning  of  Lord  Chief  Justice  Tindal{2) 
was  to  be  answered,  showing  that  hides  insured  were  still  hides 
when  they  were  sold  at  an  intermediate  port  as  hides  to  be  tanned 
and  turned  into  leather,  although  they  had  sustained  such  damage 
as  would  have  prevented  them  from  retaining  their  character  of 
hides  had  they  been  forwarded  to  their  port  of  destination.  Bnt 
Lord  Abinoer,  in  his  elaborate  and  masterly  judgment  dispensing 
with  a  notice  of  abandonment,  proceeds  upon  the  ground  that  the 
subject-matter  insured  was  virtually  destroyed.  ''It  appears  to  us," 
says  he  (3), ''  that  this  was  not  the  case  of  what  has  been  called  a 
constructive  loss,  but  of  an  absolute  total  loss  of  the  goods."  ''The 
argument,  therefore,  in  effect,  resolves  itself  into  this  questi(»]i, 
whether,  when  a  total  loss  has  taken  place  before  the  termination 
of  the  risk  insured,  with  a  salvage  of  some  portion  of  the  subject 
insured,  which  has  been  converted  into  money,  the  insured  is  bound 
to  abandon  before  he  can  recover  for  a  total  loss."  He  puts  the 
very  case  upon  which  we  have  to  decide  (4).  "  There  may  be  some  " 
"  peril  which  renders  the  ship  unnavigable,  without  any  reasonable 
hope  of  repair."  In  this  and  "similar  cases,  if  a  prudent  man  not 
insured,  would  decline  any  further  expense  in  prosecuting  an 
adventure,  the  termination  of  which  will  probably  never  be  success- 
fully accomplished,  a  party  insured  may,  for  his  own  benefit,  as 
well  as  that  of  the  underwriter,  treat  the  case  as  one  of  a  total  loss, 
and  demand  the  full  sum  insured.  But  if  he  elects  to  do  this,  as 
the  thing  insured,  or  a  portion  of  it  still  exists,  and  is  ve-ted  in 
him,  the  very  principle  of  the  indemnity  requires  that  he  should 

[  ^662  J  *make  a  cession  of  all  his  right  to  the  recovery  of  it,"  "  that  the 
underwriter  may  be  entitled  to  all  the  benefit  of  what  may  btill  be 
of  any  value ;  and  that  he  may,  if  he  pleases,  take  measures,  at  his 
own  cost,  for  realising  or  increasing  that  value." 

(1)  43  R.  B.  638  (3  Bing.  N.  C.  266).    (3)  43  B.  B.  638  (3  Bing.  N.  C 
(i)  Roux   V.  Salwtdor,  1  Bing.  N.  C.   281,  282). 
526.  (4)  43  B.  B.  649  (3  Bing.  N.  C.  286). 
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The  case  at  Bar  is  likewise  put  by  Tindal,  Ch.  J.  in  Benson  v.  Kniqht 
Chapman(i).  "Where  the  damage  to  the  ship  is  so  great,  from  the  faith. 
perils  insured  against,  as  that  the  owner  cannot  put  her  in  a  state 
of  repair  necessary  for  the  pursuing  of  the  voyage  insured  except  at 
an  expense  greater  than  the  value  of  the  ship,  he  is  not  bound  to 
incur  that  expense,  but  is  at  liberty  to  abandon,  and  treat  the  loss 
as  a  total  loss." 

These  dicta  and  decisions  rest  on  Ihe  ancient  doctrine  to  be  found 
in  the  Continental  writers  of  the  highest  authority,  from  whom  our 
commercial  code  has  been  chiefly  framed.  Says  Yalin :  **  The  assured 
on  ship  has  a  clear  right  to  abandon  if  in  the  place  where  the  ship 
goes  ashore  or  in  its  neighbourhood  there  are  neither  materials  nor 
workmen  for  the  repairs : "  Comment,  sur  TOrdonnance  de  la  Marine, 
Vol.  ii.  p.  845  (2). 

We  have  deemed  it  expedient  to  refer  to  these  authorities,  as  we 
have  reason  to  believe  that  a  notion  has  been  entertained  in  the 
profession,  since  the  decision  of  Cambridge  v.  Anderton  (3),  that, 
wherever  a  ship  insured  becomes  innavigable  and  cannot  be 
prudently  repaired,  the  assured  may  recover  for  a  total  loss  without 
notice  of  abandonment.  In  the  case  of  Fleming  v.  Smith  (4)  we  were 
told  very  confidently  in  the  House  of  Lords,  *by  the  counsel  for  the  [  ♦663  ] 
assured,  that  abandonment,  in  cases  of  constructive  loss,  was  an 
exploded  doctrine,  and  that  there  is  no  difference  between  a  notice 
of  abandonment  and  the  cession  of  a  salvage  on  receiving  payment 
of  the  sum  insured.  Some  pains  were  then  taken,  in  giving  the 
judgment  of  the  House,  to  vindicate  the  ancient  principles  of 
insurance  law.  But,  subsequently,  in  Stewart  v.  Greenock  Marine 
Insurance  Company  (5),  the  supposed  new  fashion  was  again  asserted 
to  prevciil  in  Westminster  Hall.  It  met  however  with  no  counten- 
ance from  Lord  Chancellor  Cottbnham,  who  said (6) :  "In  all  cases 
in  which  the  subject  is  not  actually  annihilated,  the  assured  is 
entitled  to  claim,  and  claiming  as  upon  a  total  loss,  must  give  up 
to  the  underwriters  all  the  remains  of  the  property  recovered, 
together  with  all  benefit  and  advantage  belonging  or  incident  to 
it."     The  main  point  there  decided  was  (in  conformity  to  Davidson 

(1)  6  Man.  &  Or.  792,  810 ;  S.  C,  in  p.  102,  in  the  edit  RocheUe,  1776, 4to. 
error,    reversing    the     judgment     of  (3)  26  E.  E.  517  (2  B.  &  C.  691). 

C.  B.  ;  Chapman  v.  Benson,  in  Ex.  Ch.  (4)  73    E.    E.    139    (1    H.    L.    0. 

5  C.  B.  330;  Benson  v.   Chapman  in  513). 

Dom.  Proa,  2  H.  L.  C.  696,  p.  346,  (5)  Ante,  p.  91  (2  H.  L.  C.  159). 

aiitCy  affirming  the  j  udgment  of  Ex.  Ch.  (6)  P.  183. 

(2)  Book  3,  tit.  6,  art.  46,  Vol,  2, 
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Knight      v.  Case  (i) ),  that,  where  insurers  on  ship  are  liable  to  a  total  loss 

Faith.  on  a  notice  of  abandonment,  they  are  entitled  to  the  whole  of  the 
freight  which  becomes  due  subsequent  to  tbe  time  when  the  injaiy 
causing  the  loss  was  sustained.  Therefore,  if  there  had  been  a 
notice  of  abandonment  in  this  case,  the  defendants  would  have 
been  entitled  to  any  freight  due  in  respect  of  the  goods  which  were 
landed  at  Santa  Cruz ;  whereas,  withoat  a  notice  of  abandonment, 
they  have  only  the  illusory  claim  to  the  722.  10«.  after  defraying 
the  expenses  of  the  sale.  There  is  reason  to  apprehend  that  great 
frauds  are  committed  in  distant  parts  under  pretence  that  ships 
insured  have  received  an  injury  which  renders  it  imprudent  to 

[  *664  ]  repair  them ;  *and  such  frauds  would  be  much  facilitated  if  the 
owners  were  not  required  to  make  any  communication  to  the 
insurer  till  they  come  upon  him  peremptorily  to  demand  pay- 
ment of  the  full  sum  subscribed  in  the  policy.  For  these  reasons 
we  think  that  the  verdict  in  this  case  cannot  stand  as  for  a 
total  loss. 

We  have  next  to  consider  the  claim  of  the  plaintiffs  for  a  partial 
loss.  The  defendants  deny  their  liability  either  for  a  total  or  partial 
loss,  relying  on  Meretony  v.  Dunlope  (2),  said  to  have  been  decided 
by  Lord  Mansfibld  at  Nisi  Frius,  and  afterwards  by  the  Court  of 
King's  Bench ;  but  we  do  not  think  that  it  can  be  considered  an 
authority  establishing  the  doctrine  for  which  it  is  generally  cited. 

The  only  account  of  it  is  in  these  words  by  Willes,  J.,  giving 
the  judgment  of  the  Coubt  in  Lockyer  v.  Offley  (3).  "  That  was  an 
insurance  on  a  ship  for  six  months,  and  three  days  before  the 
expiration  of  the  time  she  received  her  death's  wound,  but,  by 
pumping,  was  kept  afloat  till  three  days  after  the  time  :  there  the 
verdict  was  given  for  the  insurer  (4),  which  was  confirmed  by  the 
Court."  This  has  been  supposed  to  lay  down  the  rule  that,  where 
there  is  a  time  policy  on  a  ship,  if  the  ship  within  the  time  receives 
damage,  however  severe,  by  the  perils  of  the  sea,  but  the  amount 
of  it  is  not  ascertained  till  after  the  time  has  expired,  and  till  then 
she  is  kept  afloat  as  a  ship,  although  from  this  damage  she  after- 
wards sinks  or  is  found  to  be  in  a  state  for  which  she  is  not  fit  for 
navigation  and  is  incapable  of  being  repaired,  the  insurers  can 

[  *665  ]       neither  be  *made  liable  for  a  total  nor  partial  loss.    As  supporting 

(1)  In  Ex.  Ch.  17  R.  R.  289  (2  Brod.      R.  R.  198  (1  T.  R.  260). 

&  B.  379),  affirming  the  judgment  of  (3)  1  R.  R.  194  (1  T.  R.  252,  260). 

£.  B.  in  CuBe  y.  Davidson,  17  R.  R  (4)  <* Insured"   in    the  edition  of 

280  (6  M.  &  S.  79).  1817,   but  not  so  in  the  editions  of 

(2)  Cit^d  W    Loiter    y,    Ojfiey,    1  1786  and  1794. 
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such  a  rule  the  decision  has  been  censured  by  foreign  jurists.  The  Ekight 
learned  Benecke,  who  published  a  valuable  treatise  on  the  law  of  faith. 
insurance  at  Hamburgh,  in  the  year  1807  (i),  says,  Ch.  8,  s.  8,  vol.ii. 
p.  448,  449 :  ''  In  England  it  has  been  held,  in  the  case  of  Meretony 
contrd.  Dunlope,  that  the  insurer  is  not  liable.  A  ship  which  was 
insured  for  six  months  was  greatly  damaged  three  days  before  the 
expiration  of  that  time,  but  by  pumping  was  kept  above  water  for 
six  days,  so  that  she  did  not  sink  until  three  days  after  the  expiration 
of  the  insurance.  It  was  decided  that  the  insurers  were  not 
answerable,  because  the  risk  was  at  an  end  before  the  loss  happened. 
Judge  WiLLBS  "  "  said,  *  When  a  man's  life  is  insured  for  a  year, 
and  he  receives  a  mortal  wound  shortly  before  the  expiration  of 
that  time,  of  which  he  dies  after  the  year  has  elapsed,  the  insurer 
in  like  manner  is  not  liable.'  Nevertheless  it  is  unjust  that  the 
insured  should  receive  no  compensation  for  the  damage  that  has 
happened  whilst  the  insurance  lasted.  The  indisputable  principle 
in  cases  of  life  insurances  cannot  be  applied  unconditionally  to  time 
insurances  against  perils  of  the  sea.  In  the  first  class  of  cases  the 
insured  is  bound  to  pay  only  when  the  insured  dies  in  the  time 
mentioned,  and  is  free  from  liability  when  the  insured  survives  that 
time.  A  middle  condition  between  life  and  death  cannot  be 
recognised.  On  the  other  hand,  in  the  last  class  of  cases,  there 
really  exists  a  middle  condition,  for  which  the  insurer  is  likewise 
answerable,  between  the  sound  condition  and  the  entire  loss  of  the 
ship,  viz.  damage  without  immediate  destruction.  Supposing  the 
ship,  whilst  the  obligation  lasts,  'to  have  come  into  this  condition,  [  ♦eee  ] 
there  is  assuredly  no  ground  to  absolve  the  insurer  from  all  liability. 
In  justice,  therefore,  the  question  then  is  not  whether  the  insurer 
is  to  pay  at  all,  but  how  much  he  is  to  pay." 

The  statement  made  at  the  Bar  is  not  quite  correct,  that  there 
are  decisions  expressly  contrary  to  Meietony  v.  Duulope  (2)  in  the 
Courts  of  the  United  States  of  America.  In  Peters  v.  Phamix 
Insurance  Company  (3)  (supposed  to  be  such  a  decision)  the  insurance 
was  on  a  ship  at  and  from  Philadelphia  to  Charleston,  and  thence  to 
Madeira ;  she  struck  in  going  over  the  bar  at  Charleston  on  her 
way  to  Madeira ;  her  bottom  was  seriously  injured ;  she  sprung  a 
leak ;  she  was  obliged  to  put  into  Norfolk  in  Virginia ;  having 
received  some  repairs  there,  she  proceeded  on  her  voyage,  but  again 

(1)  System  des  ABSekuraDZ-und-Bod-  (3)  8  Sergeant  &  Bawle's  (Pennsyl- 
xuereiveseDs,  ti.8.w.,  Hamburg,  1807.      vania)  Beports,  25. 

(2)  1  B.  K.  198  (1  T.  E.  260). 
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Knight      sprung  a  leak  ;  she  reached  Madeira  in  a  distressed  condition,  and, 
Faith.       being  run  foul  of,  was  obliged  again  to  run  out  to  sea.    On  her 
return  to  Madeira  she  was  surveyed,  condemned,  and  sold  as  unfit 
to   be  repaired.     The  assured,  having  abandoned,  recovered  for  a 
total  loss.    But  here  (as  in  the  English  case  of  Shatve  v.  Felton  (i) ) 
the  policy  was  for  a  voyage  in  the  usual  form ;  and  the  ship  never 
had  been  in  good  safety  at  her  port  of  destination.      However, 
Chief  Justice  Tilghman,  in  pronouncing  judgment,  disapproves  of 
the  doctrine  imputed  to  Lord  Mansfibld  in  Meretony  v.  Dimlope  (2) ; 
and  Mr.  Justice  Ybatbs  says  "  that  if  a  vessel  received  her  death 
wound  by  events  which  occurred  during  the  voyage  insured,  it  was 
of  no  moment  when  the  loss  was  ascertained.     The  other  American 
decision  supposed  to  be  contrary  to  Meretony  v.  Dunlope  (2)  is  Coity. 
[  ♦667  ]      Smith  (3).     That  *was  an  insurance  on   horses  from  Liverpool  to 
New  York :  a  horse  was  injured  by  the  perils  of  the  sea  during 
the  voyage,  and  died  of  this  injury  a  few  days  after  being  landed 
at  New  York.     The  insurers  were  held  liable  for  the  value  of 
the  horse.    There  no  necessity  arose  for  adjudicating  upon   the 
doctrine  that,  if  a  ship  insured  for  time  receives  her  death  wound 
during  the  time  but  is  kept  afloat   without  the   extent   of   the 
damage  being  ascertained  till  the  time  has  expired,  the  insurers 
are  not  liable ;  but  that  doctrine  is  incidentally  censured  by  the 
Court. 

We  very  much  doubt  whether  any  such  doctrine  ever  was  laid 
down  by  Lord  Mansfield  in  Meretony  v.  Dunlope  (4) ;  and  the 
decision  of  the  Coubt  may  have  proceeded  on  a  totally  different 
ground.  The  doctrine  seems  contrary  to  the  principle  of  insurance 
law,  that  the  insurer  is  liable  for  a  loss  actually  sustained  from  a 
peril  insured  against  during  the  continuance  of  the  risk :  and,  if  a 
ship,  insured  for  time,  during  the  time  receives  damage  from  the 
perils  of  the  sea,  although  the  amount  of  it  be  not  ascertained  till 
the  expiration  of  that  time,  and  she  is  kept  afloat  till  then,  upon 
the  assured  taking  proper  steps  by  giving  notice  of  abandonment 
or  by  obtaining  evidence  of  the  sum  which  would  be  required  to 
repair  the  damage  sustained,  there  does  not  appear  any  good  reason 

(1)  6  R.  B.  394  (2  East,  109).  said  to  have  been  given  «« under  the 

(2)  1  R.  E.  198  (1  T.  R.  260).  direction  of  Lord  Mansfikld."  which 
(:J)  3JohnBon*s  (New  York,  Supreme      words  do  not  appear  in  1  T.  R,  260. 

Court  &c.)  Cases,  16.  See,   as  to  this  case,    1   Phillips  on 

(4)  1  R.  R.  198  (1  T.  R.  260).     (In  Insurance,  291,  Boston,    1823.     Also 

the  statement  of  this  case  in  1  Park  on  see  Furneaux  v.  Bradley,  1  Park,  365, 

Insui-ance,  51   (8th  ed.),  the  verdict  is  cited  by  Mr.  Phillips,  ib.) 
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why   they  may  not,  according  to  the   facts,  proceed  against  the      Knioht 
insurers  for  a  total  or  for  a  partial  loss.  Faith. 

Nor  do  we  think  that  Lockyer  v.  Offiey  (i)  is  an  authority  against  [  668  ] 
the  plaintiffs ;  for  there  the  proximate  cause  of  the  loss  was  the 
seizure  by  the  Government,  which  occurred  after  the  policy  had 
expired :  while  the  proximate  cause  of  the  loss  here  was  the 
grounding  off  Santa  Cruz  while  the  ship  was  still  protected  by  the 
policy ;  and  immediately  and  directly  some  damage  arose  by  which 
the  value  of  the  subject-matter  insured  was  lessened. 

The  defendants  next  attempt  to  protect  themselves  from  their 
liability  for  a  partial  loss  by  the  authority  of  Livie  v.  Janson  (2), 
which  they  say  establishes  the  doctrine  that,  wherever  a  partial  loss 
is  followed  by  a  total  loss  for  which  the  insurers  are  not  liable,  the 
partial  loss  is  merged  in  the  total  loss :  and  they  contend  that 
here,  after  the  accident  on  the  16th  of  September,  and  after  the 
policy  had  expired,  a  total  loss  occurred  for  which  they  are  exempt, 
so  that  they  are  freed  from  all  liability.  The  insurers  on  a  ship, 
if  they  pay  a  total  loss,  certainly  are  not  liable  likewise  in  respect 
of  any  prior  partial  loss  which  has  not  been  repaired ;  and,  if  a  total 
loss  occurs  from  which  they  are  exempt,  they  are  not  liable  for  any 
prior  partial  loss  which  in  that  event  does  not  prove  prejudicial  to 
the  assured.  But  here  the  insurers  have  not  paid,  and  they  deny 
their  liability  to  pay,  a  total  loss :  and  they  are  not  at  liberty  to 
allege  that  the  partial  loss  is  merged  in  a  total  loss  from  which 
they  are  exempt.  In  Licie  v.  Jamon  (2)  the  policy  was  on  a  ship 
for  a  voyage  from  New  York  to  London,  warranted  free  from 
American  condemnation ;  and,  after  a  partial  loss  by  sea  damage^ 
the  ship  was  seized  and  condemned  by  the  American  Government. 
The  assured,  in  the  event  which  happened,  were  not  in  *any  degree  [  *669  ] 
prejudiced  by  the  partial  loss,  which  only  rendered  the  ship  less 
valuable  to  the  American  Government,  the  assured  being  in  the 
same  situation  as  if  the  partial  loss  had  never  occurred.  But  here 
the  owners  of  the  Posey  Hall  suffered  an  injury  to  their  property 
when  the  ship  grounded  near  Santa  Cruz ;  and  that  has  continued 
a  prejudice  to  them  ever  since.  If  the  ship  had  been  fairly  sold 
to  be  repaired,  she  must  have  sold  for  less  on  account  of  the 
damaged  state  of  her  bottom ;  and,  even  if  she  was  sold  to  be 
broken  up,  her  value  must  to  a  certain  extent  have  been  lessened  by 
the  damage  which  she  had  sustained.  Nor  was  there  a  supervening 
total  loss  by  the  sale  of  the  ship ;  for  there  is  no  such  loss  known 
(1)  1  B.  E.  194  (1  T.  B.  2d2).  (2)  11  B.  B.  513  (12  East,  648). 
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Khigbt      in  insurance  law  as  a  sale  by  the  master,  unless  it  be  barratrous; 

Faith.  and  a  bofid  fide  sale  by  the  master  can  only  affect  the  insurers 
when  it  becomes  necessary  by  prior  damage  arising  from  a  peril 
for  which  they  were  answerable. 

We  therefore  think  that  in  this  case  the  ship  insured  sustained  a 
partial  loss  from  which  the  assured  ought  to  be  indenmified. 
But  they  have  left  us  entirely  in  the  dark  as  to  the  amount  of  that 
indemnity.  Their  counsel  has  contended  that,  even  on  the  footing 
of  a  partial  loss,  the  verdict  ought  to  stand  for  the  full  amount  of 
the  sum  insured  and  interest.  However,  if  there  has  not  been  a 
total  loss  of  the  ship,  actual  or  constructive,  with  notice  of  aban- 
donment, it  lies  upon  them  to  show  the  extent  of  the  injury  which 
the  ship  sustained  from  the  accident,  together  with  the  sum  which 
would  be  required  for  repairing  it ;  and  from  this  there  would  be  the 
usual  deduction  of  one-third  new  for  old.  There  having  been  no 
notice  of  abandonment  although  the  ship  subsisted  as  a  ship,  we 
cannot  proceed  upon  the  supposition  that  she  could  not  be  repaired ; 

[  *670  ]  and  the  ^partial  loss  must  be  calculated  on  the  same  principles  as 
if  she  had  actually  been  repaired  and  proceeded  on  her  voyage,  or 
had  foundered  at  sea  without  having  been  repaired,  soon  after  the 
policy  expired.  "•Such  a  calculation,"  says  Benecke,  vol.  ii. 
p.  449  (i),  "  cannot  be  governed  by  any  general  rule,  but  must  be 
decided  according  to  circumstances  and  upon  a  casual  estimate  in 
which  no  great  precision  can  be  expected,  since  it  is  extremely  difficult 
after  the  ship  has  perished  to  obtain  a  precise  knowledge  of  the 
condition  in  which  the  ship  was  at  the  termination  of  the  fixed 
time.  But  this  difficulty  can  never  be  a  ground  for  freeing  the 
insurer  from  all  liability."  The  difficulty  is  not  greater  than  was 
experienced  in  Hare  v.  Travis  (2),  where,  there  having  been  a  policy 
upon  pearl  ashes  at  and  from  Liverpool  to  London,  and  the  ship 
having  deviated  by  going  into  Southampton,  and  the  pearl  ashes 
having  been  injured  by  sea  damage  both  before  and  after  the 
deviation,  but  never  having  been  examined  till  they  arrived  in 
London,  it  was  left  to  the  jury  to  say  what  amount  of  damage  they 
had  sustained  while  protected  by  the  policy. 

The  counsel  for  the  defendants  insists  that,  if  we  are  of  opinion 
that  they  are  liable  for  a  partial  loss,  we  ought  to  direct  a  verdict 
to  be  entered  for  the  plaintiffs  with  nominal  damages;  But  we 
doubt  our  power  to  do  so :  and  we  should  not  be  inclined  to 
exercise  such  a  power  if   we   possessed   it;    for  we  believe  that 

(1)  Ch.  8,  B.  3.  (2)  :n  E.  E.  139  (7  B.  &  C,  14). 
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the  plaintiffs  may  have  the  means  of  showing  that  they  are  entitled       Knight 

to  substantial  damages.     We  think  that  the  proper  course  would       faith. 

be  to  refer  it  to  an  arbitrator  to  ascertain  the  amount  of  the  partial 

loss ;  and  that  the  *  verdict  for  the  plaintiffs  should  be  reduced  to       [  •671  ] 

this  amount:  but,  if  both   parties   will  not   agree    to   the  course 

which  we  recommend,  we  shall  direct  a  new  trial,  that  the  amount 

of  the  damages  may  be  ascertained  by  a  jury. 

Defendants  not  consenting   to   refer^  a   I'vle   absolute 
was  granted  for  a  new  tiial. 


REG.    V.    The   DEPUTIES   op  the   FREEMEN    of 
LEICESTER  (I). 

(15  Q.  B.  671—676;  S.  C.  sub  nom.  Eey.  v.  Goodrich,  19  L.  J.  Q.  B.  413;  14 

Jur.  914.) 

By  a  private  Act,  Deputies  are  to  be  elected  by  the  fi-eemen  of  L. ;  and, 
if  tlie  election  of  any  Deputy  is  disputed,  the  Deputies  are  to  decide  at  their 
next  meeting  on  the  validity  of  the  election ;  before  which  meeting,  the 
party  questioning  the  right  of  the  sitting  Deputy  is  to  give  or  deliver  four 
days*  notice  iu  writing  unto  such  Deputy. 

A.  and  B.  were  elected  Deputies ;  and  their  elections  were  disputed.  At 
the  next  meeting  of  the  Deputies,  evidence  was  given  that  notice  was  left 
iu  due  time  with  A.'s  wife.  The  Deputies  decided  that  personal  service  was 
requisite,  and  refused  to  enquire  further  into  A.'s  election.  Evidence  was 
given  of  personal  service  on  B.  in  due  time.  The  Deputies  decided  that 
there  had  not  in  fact  been  service  on  B. :  and  refused  to  enquire  further 
into  B.'s  election. 

On  motion,  in  each  case,  for  a  mandamus  to  the  Deputies  to  hear  and 
decide  on  the  merits  of  the  election : 

Held  that,  the  Deputies  having,  in  A,* 8  case,  erroneously  decided  that 
personal  service  was  a  preliminary  to  exercising  their  jurisdiction,  what 
they  had  done  was  a  refusal  to  exercise  the  jurisdiction  ;  and  the  rule  was 
made  absolute.    But 

Held,  that  in  B,U  case  the  Deputies  had  exercised  their  jurisdiction  by 
deciding  on  the  fact  whether  notice  was  given  or  not ;  and  the  rule  was 
discharged. 

MACAULAVhskd  obtained  a  rule  calling  on  the  Deputies  of  the 
freemen  of  Leicester  to  show  cause  why  a  niattdamics  should  not 
issue,  commanding  them  to  inquire  into  the  validity  or  invalidity  of 
the  election  of  a  person  named  Bates  as  a  Deputy  of  the  freemen 
of  Leicester ;  and  a  similar  rule  as  to  the  election  of  a  person 
named  Lewin ;  upon  affidavits  which  disclosed  the  following  facts. 

(1)  Foil.  Beg.  v.  Monmouth   Corpo^      gell   [1892]   1   a  B.   16,  17,   61   L.  J. 
ratifm  (1876)  L.  B.  5  Q.  B.  256,  39      M.O.  1,  65  L.  T.  603.  C.  A.- A.  C. 
L.  J.  Q.  B.  77;  appr.  Ex  parte  l^oriin' 


1850. 
June  8. 

[671] 


742  1850.     Q.  B.     15  Q.  B.  071—678.  M- 

rbg.  The  Deputies  of  the  freemen  of  Leicester  are  annually  elected, 

DBP0TIK8  OP  ^'i^cler  the  provisions  of  private  Acts  of  Parliament  by  the  different 
Fbkbmkn  of  parishes  of  Leicester,  for  the  purpose  *of  managing  estates  belong- 
[  •672 1  iog  to  the  freemen  and  freemen's  widows.  By  stat.  8  &  9  vict. 
c.  vi.  (private),  s.  4,  it  is  enacted,  "  that  in  case  at  any  election  or 
elections  of  a  Deputy  or  Deputies  under  the  provisions  of  this 
Act  any  three  or  more  of  the  freemen  or  freemen's  widows, 
residing  in  the  parish  for  which  any  such  election  may  have  taken 
place  (whether  they  shall  have  voted  in  the  choice  of  such 
Deputy  or  Deputies  or  not),  shall  be  of  opinion  that  any  such 
Deputy  or  Deputies  shall  not  have  been  duly  elected,  and  of  such 
their  opinion  shall  give  or  deliver  notice  in  writing  unto  such 
Deputy  or  Deputies  as  last  aforesaid,  and  also  unto  the  clerk  of  the 
Deputies  for  the  time  being,  or  unto  any  two  or  more  of  the 
newly  or  last  elected  Deputies  at  least  four  days  before  the  first 
or  next  meeting  of  the  Deputies  after  such  election  (such  four 
days  to  be  reckoned  exclusive  of  the  day  on  which  such  notices 
shall  be  given,  but  inclusive  of  the  day  of  such  meeting),'*  &c. 
(further  regulation  as  to  time,  in  case  there  should  not  be  four 
intervening  days),  "  then  and  in  every  such  case,  and  when  and  so 
often  as  the  same  shall  happen,  it  shall  be  lawful  for  the  Deputies 
assembled  at  such  first  or  next  meeting  (but  not  including  such 
Deputy  or  Deputies  as  shall  be  so  objected  to),  and  they  are 
hereby  required  to  inquire  into  and  determine  the  validity  or 
invalidity  of  such  disputed  election  or  elections,  and  the  determina- 
tion of  the  Deputies  assembled  at  such  meeting,  or  of  the  majority 
of  them,  shall  be  final  and  conclusive  thereupon." 

Bates  and  Lewin  were  elected  Deputies;  and,  at  the  neit 
meeting  of  the  Deputies,  their  elections  were  objected  to.  In 
Bates's  case,  it  was  proved  before  the  Deputies  that  notice  of  the 
objection  had  been  left  at  his  house  with  his  wife.  The  Deputies, 
[  *67i$  ]  by  the  casting  *vote  of  their  chairman,  decided  that  personal  ser- 
vice of  the  notice  was  requisite,  and  refused  to  inquire  further.  In 
Leivin's  case,  direct  evidence  was  given  that  notice  had  been  per- 
sonally served  upon  him ;  the  Deputies,  by  the  casting  vote  of 
their  chairman,  decided  that  it  had  not  been  so  served,  and  in  his 
case  also  refused  to  inquire  further. 

MeUer  now  showed  cause  against  both  rules: 
Stat.   8  &  9  Vict.  c.  vi.  s.  9,  makes  notice  to  the  Deputy  a 
condition  precedent  to  an  inquiry^  into  the  validity  of  the  election ; 


VOL.  Lxxxi.]        1850.     Q.  B.     15  Q.  B.  673—674.  743 

and  the  Deputies,  in  the  exercise  of  their  jurisdiction,  are  bound,         Rko. 
as  the  first  step,  to  inquire  whether  the  notice  required  by  the   deputies  op 
statute   was    given.      They  have  inquired   and  decided   on  this :  ^^If^^^^^^ 
whether  their  decision  be  right  or  wrong  is  immaterial :  they  have 
not  in  either  case  declined  to  exercise  their  jurisdiction ;  and  there- 
fore a  inandamuB  does  not  lie :  Reg.  v.  The  Justices  of  Keateven  (i), 
Reg.  V.  Blanshard  (2) . 

The  decision  in  Lewin's  case  was  on  the  fact  whether  notice 
had  been  given  or  not.  It  is  clear  that  this  Court  cannot  grant  a 
mandamus  to  review  a  decision  on  a  fact ;  to  do  so  would,  in  effect, 
be  to  grant  a  new  trial  on  the  ground  that  the  decision  was  against 
evidence.  In  Bates's  case,  the  Deputies  decided,  on  the  construc- 
tion of  the  statute,  that  personal  notice  was  required.  It  may  be 
that  they  are  wrong :  but  the  decision  of  persons  acting  within 
their  jurisdiction  cannot,  even  on  a  point  of  law,  be  reviewed  by 
mandamus.  Rex  v.  The  Justices  of  Cumberland  (3)  was  much 
questioned  by  Reg.  v.  Blanshard  (2). 

(Lord  Campbell,  Ch.  J. :  In  Rex  v.  The  Justices  *of  Cumberland  (3)       [  '674  ] 
the  justices  had    commenced   their   investigation   on   the  whole 
matter  ;  and  their  decision  was  on  the  very  essence  of  the  question 
before  them :  so  that  this  Court  was  clearly  wrong  in  granting  a 
mandamus.) 

Macaulay,  contra  : 

The  decision,  in  each  of  the  cases  now  before  the  Court,  was  on  a 
preliminary  point. 

(Lord  Campbell,  Ch.  J. :  But  in  Letvin's  case  the  decision  was  on 
the  question  of  fact.  We  can  only  put  the  Deputies  in  motion  to 
exercise  their  jurisdiction ;  and  the  first  point  in  exercising  their 
jurisdiction  is  to  decide  whether  there  was  a  notice  in  fact.  "We 
cannot  decide  that  fact  for  them  (4).) 

The  decision  was  evidently  given  in  a  spirit  of  party,  and  only 
colourable. 

(Lord  Campbell,  Ch.  J. :  If  you  can  make  out  a  case  of  that 
kind,  it  may  entitle  you  to  apply  for  a  criminal  information  ;  but 
still,  if  they  have  decided  on  a  fact  within  their  jurisdiction,  we 
cannot  interfere  by  mandamus.) 

(1)  61  E.  E.  402  (3  Q.  B.  810).  (4)  See  Reg,  v.  The  Jtiaiices  of  Kes- 

(2)  78  E.  E.  381  (13  Q.  B.  318).  te^-en,  61  E.  B.  402  (3  Q.  B.  810,  819). 

(3)  4  Ad.  &  El.  696. 
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Cbowthbr  defendant  in  manner  following,  that  is  to  say:  that  the  said 
Fabkeb.  actions  should  be  settled,  and  all  proceedings  therein  stayed,  and 
that  the  defendant  should  pay  to  the  plaintiffs  40L  in  respect  of 
the  costs  of  the  said  two  actions,  and  also  236/.  9«.,  in  part  o! 
damages ;  and  that  the  plaintiffs  should  receive  from  certain  other 
persons,  to  wit  J.  B.  and  J.  P.,  2682.  11«. ;  but,  in  the  event  of 
J.  B.  and  J.  P.  neglecting  or  refusing  to  pay  to  the  plaintiffs  that 
amount,  or  in  the  event  of  J.  B.  and  J.  P.  giving  up  their  contract 
with  the  defendant  (i),  then,  and  in  either  of  such  cases,  the  defen- 
dant should  pay  to  the  plaintiffs  what  might  remain  unpaid  to  them 
of  such  sum  of  2682.  Il8.,  in  which  case  the  defendant  should  be 
entitled  to  get  the  1,506  square  yards  of  stone  (i)  in  the  said  agree- 
ment mentioned,  or  to  sell  it  as  he  might  think  proper,  in  the 
same  manner  as  though  a  certain  agreement  of  1885  had  never 
been  made  (i) :  averment  of  mutual  promises :  ''  and,  although  the 
plaintiffs  have  always  performed  the  said  agreement  on  their  part, 
and  although  they,  confiding  in  the  said  promise  of  the  defendant, 
[  *^'8  ]  did  then,  to  wit  upon  the  making  of  the  *8aid  promise,  whollj 
cease  to  prosecute  the  said  actions  and  each  of  them,  and  have 
thence  continually  hitherto  stayed  all  proceedings  therein,  and 
although  a  reasonable  time  for  the  defendant  to  pay  the  said  sums 
of  402.  and  286Z.  9«.  had  elapsed  long  before  the  commencement  of 
this  suit :  "  breach,  nonpayment  of  these  sums,  or  either  of  them, 
or  any  part  thereof. 

Plea :  Non  ass^impsit.    Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the^Tork  Summer  Assizes, 
1849,  it  appeared  that  a  contract  to  the  effect  set  out  in  the  coant 
was  made  between  the  plaintiffs  and  the  attorneys  of  the  defen- 
dant. The  main  contest  was,  whether  or  not  there  was  sufficient 
evidence  of  authority  on  their  part  to  bind  the  defendant.  The 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  if  there 
was  no  such  evidence,  and  left  the  case  to  the  jury.  Verdict 
for  plaintiffs. 

Knowles,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  the  leave  reserved,  or  to  arrest  the  judgment 
On  this  day  cause  was  shown. 

It  appeared,  by  the  Judge's  notes,  that  there  was  evidence  of  an 
express  ratification  of  the  contract  by  the  defendant ;  and  the  rule 
to  enter  a  nonsuit  was  discharged  on  that  ground.  The  argument 
relating  to  that  portion  of  the  rule  is  omitted. 

(1)  The  declaration  did  not  state  any  thing  further  on  this  subject. 


VOL.  Lxxxi.]        1850.     Q.  ]i.     15  Q.  B.  678—680.  747 

Martin  and  Hugh  Hill,  as  to  the  rule  for  arresting  judgment:      Crowtheb 

r. 
The  rule  has  been  obtained  on  the  supposition  that  this  is  an      Fabrbb. 

action  on  a  mere  accord.     But  it  is  an  action  on  an  agreement  in 

consideration  of  forbearance  of  suit,  which  is  more  than  a  mere 

accord  unexecuted.     The  reason  why  an  action  shall  not  lie  on 

*a  mere  executory  accord  (or,  as  it  is  there  called,  concord)  is  fully       [  *679  ] 

explained  in  Reniger  v.  Fogossa  (1).     The  mere  executory  concord 

which  does  not  prevent  the  plaintifif  from  proceeding  with  his 

action  is  without  consideration.     But,  when  there  is  consideration 

for  the  agreement,  an  action  will  lie,  though  the  agreement  is  an 

accord.     In  Com.  Dig.  Action  on  the  case  upon  Assumpsit  (B),  it 

is  said :  ''  A  promise  in  consideration  of  the  forbearance  of  a  suit, 

is  good ;  for  that  is  for  the  benefit  of  the  defendant,  though  the 

action  is  not  discharged."     In  the  present  case  there  is  much  more 

consideration  than  in  that  put  by  Comyns ;  for  the  actions  are  by 

the  agreement  actually  settled,  so  that   the  plaintifTs  could  not 

afterwards  have   proceeded   with   them :    Caiinright  v.  Cooke  (2), 

Wilkinson  v.  Byers  (3).     It  is  sufficient,  however,  that  there  should 

be  any  consideration  :  Henderson  v.  Stobart  (4)  is  much  in  point. 

Knmiles  and  Tomlinson,  contrd. 

(Lord  Campbell,  Ch.  J. :  If  the  plaintiffs  at  the  request  of  the 
defendant  made  a  contract  which  they  would  break  if  they  pro- 
ceeded with  the  actions,  is  not  that  alone  a  consideration  to  support 
the  defendant's  promise  ?) 

Such  is  not  the  meaning  of  the  agreement ;  the  plaintiffs  do  not 
agree  to  stay  the  actions  unless  they  are  paid  the  money :  it  is  a 
mere  accord.  And,  if  the  construction  of  the  agreement  was  that 
the  actions  should  be  stayed  by  a  binding  release  on  the  plaintiffs* 
part,  there  is  no  averment  of  performance. 

Lord  Campbell,  Ch.  J. :  [680] 

The  motion  in  arrest  of  judgment  is  made  on  two  grounds  :  First, 
That  the  declaration  discloses  no  consideration  for  the  defendant's 
promise ;  Secondly,  That  there  are  not  proper  averments  of  per- 
formance of  conditions  precedent.  Now,  as  to  the  first  objection, 
the  count  states  that  it  was  agreed  between  the  plaintiffs  and 
defendant  that  the  two  actions  should  be  settled,  and  all  proceedings 

(1)  Plow.  1,  5,  6.  (3)  1  Ad.  &  El.  106. 

(2)  37  B.  B.  534  (3  B.  &  Ad.  701).  (4)  5  Ex.  99. 
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Crowtheb  therein  stayed.  The  qaestion  is  not  what  would  form  a  good  plea 
Fabrbb.  ill  har  to  the  farther  maintenance  of  these  actions,  bat  whether 
this  is  a  good  consideration  for  the  defendant's  agreement.  Is  it 
not  an  advantage  to  the  promisor,  and  a  disadvantage  to  the 
promisee,  that  two  actions  against  the  one  at  the  suit  of  the  other 
should  be  settled,  and  no  proceedings  taken  therein  ?  Then  there 
is  a  general  averment  of  performance,  which  after  verdict  is 
abundantly  sufficient,  though  it  might  be  bad  on  special  demurrer : 
but  the  count  goes  further,  and  alleges  performance  more  parti- 
cularly. I  think,  however,  that  the  agreement  does  not  contem- 
plate that  any  further  act  should  be  done  to  settle  these  actions. 
It  appears  that,  by  those  who  framed  the  agreement,  they  were 
considered  as  settled  by  the  agreement  itself ;  and  I  think  rightly ; 
for  they  were  so  settled.  I  cannot  entertain  any  doubt  that,  if  after 
such  an  agreement  an  attempt  were  made  to  proceed  in  the  actions, 
the  Court  would  interfere  summarily  if  the  defendant  was  not 
in  default. 

Pattbson,  J. : 

The  question  is  raised,  whether  on  the  face  of  this  declaration 
there  is  anything  more  than  an  accord.  Now  I  own  I  think  the 
meaning  of  what  is  stated  in  the  declaration  is  that  the  actions 
[  681  ]  *are  actually  gone  by  the  agreement,  and  that  the  plaintiffs  could 
not  have  gone  on  with  them ;  but,  even  if  it  was  no  more  than 
an  agreement  on  the  part  of  the  plaintiffs  to  refrain  from  going  on, 
I  think  that  was  a  sufficient  consideration  to  support  the  promise 
of  the  defendant. 

COLERIDGB,  J. : 

It  seems  to  me  that  the  declaration  discloses  a  mutual  agree- 
ment, binding  each  party  to  the  other,  supposing  that  other  to  have 
performed  his  own  part.  I  had  more  doubt  as  to  the  sufficiency  of 
the  averment  of  performance.  Perhaps  on  a  special  demurrer 
it  might  not  be  sufficient :  but  this  is  after  verdict ;  and  then  it  is 
enough  that  there  is  an  averment  of  the  plaintiffs  having  always 
performed  the  agreement  on  their  part. 

Erlb,  J. : 

I  shall  only  add  one  word  as  to  the  averment  of  performance.  I 
take  it  that,  when  the  plaintiffs  and  the  defendant  agree  that  the 
actions  are  settled,  the  very  agreement  puts  an  end  to  the  actions ; 
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that  the  Court  would  interfere  if  they  were  afterwards  proceeded  Obowtheb 

with ;   and    that    consequently    no    further   performance  of  the  fabrkr. 
agreement  is  required.                                           2ittZ«  discharged. 

PAGE  V.  MORE  (1). 

^  ^  I860. 

(15  Q.  B.  684-688.)  j^nsn. 


[664] 


An  action  for  double  value  under  stat.  4  Geo.  II.  c.  28,  s.  1,  for  holding 
over  after  notice  to  quit,  is  not  supported  by  a  notice  that  the  landlord 
requires  the  tenant  to  give  up  possession  at  twelve  at  noon  on  &c.  (the  day 
when  the  tenancy  was  determinable),  at  which  time  the  landlord  will  attend 
to  receive  the  keys  and  rent,  and  that,  in  the  event  of  the  tenant  not  so 
suri'endering,  the  landlord  will  demand  7«.  daily  rent  (a  rate  more  than 
double  the  oiiginal  rate  of  rent)  till  he  can  obtain  legal  possession. 

For  the  requisition  to  deliver  up  the  premises  at  noon  is  premature,  and 
insufficient  as  a  notice  to  determine  the  tenancy. 

Although  a  notice  to  quit,  when  regular,  operates  also  as  a  demand  of 
possession  under  the  statute  without  a  more  specific  demand,  senible,  that  a 
notice  having  the  above  defect  is  not  equivalent  to  a  demand. 

Debt  by  landlord  against  tenant  for  double  value  of  premises 
held  over  after  notice  to  quit,  the  count  averring  that  the  defendant 
held  of  plaintiff  as  tenant,  to  wit  from  year  to  year  for  so  long  as  they 
should  respectively  please ;  that  plaintiff  gave  notice  to  defendant 
in  writing,  and  thereby  demanded  of  and  required  him  to  quit 
possession  on  25th  December,  1847 ;  averment  that  the  tenancy 
commenced  to  wit  on  25th  December,  1845,  and  was  duly  deter- 
mined by  such  notice  on  the  said  25th  December,  1847.  Pleas, 
denying,  respectively,  that  defendant  held  the  premises  as  tenant 
to  plaintiff  in  manner  and  form  &c. ;  that  plaintiff  gave  notice,  or 
demanded  &c.,  in  manner  and  form  &c.;  that  the  tenancy  com- 
menced on  25th  December,  1845,  in  manner  &c. ;  that  it  was  duly 
determined  on  25th  December,  1847,  in  manner  &c. ;  or  that  defen- 
dant held  over  See.,  in  manner  &c.  Issues  thereon.  There  were  other 
pleadings  which  it  is  unnecessary  to  detail,  the  judgment  of  the 
Court  on  the  after  stated  motion  having  turned  entirely  on  the 
question  whether  or  not  the  notice  proved  at  the  trial  was  a 
valid  notice  and  *demand,  it  being  assumed  that  the  plaintiff  f  *^^  ^ 
was  entitled  to  give  the  defendant  notice  to  quit  on  December 
25th,  1847. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex 

during  Trinity  Term,  1849,  it  was  proved  that  the  defendant  held 

at  452.  a  year ;  and  that  the  following  notice  was  given,  and  not 

complied  with. 

(1)  Cited,  aidthotham  v.  Hdland  [1895]  1  Q.  B.  378,  383,  64  L.  J.  Q.  B.  200, 
72  L.  T.  62,  C.  A. 
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Paqb  "  To  Mr.  More,"  &c.     "  Sir,  I  hereby  require  you  to  yield  up  the 

MoBK.  occupation  and  possession  of  my  house  and  premises,  situate  at  the 
corner  of  Goulstone  Street  and  Wentworth  Street,  at  12  o'clock  at 
noon  on  the  25th  day  of  December  next,  at  which  time  I  will 
attend  either  by  myself  or  my  legally  appointed  agent  to  receive 
the  keys  and  the  rent  that  may  be  due,  making  myself  such 
arrangements  with  your  undertenants  as  may  be  convenient ;  and, 
in  the  event  of  your  not  so  surrendering,  I  shall  demand  7$.  as  the 
daily  rent  until  I  can  obtain  the  legal  occupation  and  possession  of 
the  premises  as  hereby  required  and  stated.  Given  under  my  hand 
this  14th  day  of  June,  1847.     Samuel  Paok." 

A  verdict  was  found  for  the  plaintiff  on  the  above  issues,  leave 
being  reserved  to  enter  a  nonsuit  or  a  verdict  for  the  defendant  if 
the  Court  should  hold  the  notice  insufficient.  Chambers  in  the 
same  Term  obtained  a  rule  nisi  accordingly. 

T.  Jones  now  showed  cause  : 

The  notice  served  was  a  good  notice  to  quit ;  and  it  was  also  a 
sufficient  demand  of  possession  within  stat.  4  Geo.  II.  c.  28,  s.  1 : 
Wilkinson  v.  Colley  (i).  Two  objections  are  made.  First,  that  the 
notice  is  in  the  alternative,  requiring  the  tenant  either  to  quit  or  to 
[  •686  ]  pay  7s.  a  day.  But  *it  appears  from  Poole  v.  Warren  (2)  that  an 
action  for  double  value  may  be  founded  on  such  a  notice.  In  Doe^ 
lessee  of  Matthews  v.  Jackson  (3),  where  the  landlord's  notice  was  *^  to 
quit  the  possession,  at  Lady  Day,"  ''  or  I  shall  insist  upon  doable 
rent,"  Lord  Mansfield  said  that  the  form  used  did  not  purport  to 
offer  a  new  bargain,  but  was  merely  an  emphatical  way  of  enforcing 
the  notice,  by  apprising  the  tenant  of  the  legal  consequence  if  he 
held  over,  and  of  the  landlord's  intention,  in  that  case,  to  enforce 
the  penalty  (4).  Secondly,  it  is  objected  that,  assuming  the  tenancy 
to  have  been  determinable  on  December  25th,  and  not  before,  the 
notice  to  give  up  possession  at  "  12  o'clock  at  noon  "  is  unwarrant- 
able, the  tenant  being  entitled  to  keep  the  premises  till  the  end  of 
that  day.  But  the  notice  is  for  the  right  day  ;  and  the  words  "  at 
12  o'clock  at  noon"  may  be  rejected,  and  will  not  prejudice  a 
demand  otherwise  valid.  Bent  is  not  due  till  midnight  of  the 
stipulated  day  for  payment :  yet  Halb,  G.  B.  said,  in  Duppa  v. 
Mayo  (6),   that  ^*  sunset  was  the   time  appointed  by  the   law  to 

(1)  5  Burr.  2694.  (4)  See  also  Doe  d.  Lyster  v.  GoldwiH 

(2)  8  Ad.  &  EL  582,  585.  67  E.  R.  621  (2  Q.  B.  143,  144), 

(3)  1  Doug.  175.  (5)  I  Saund.  282,  287, 
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demand  rent,  to  take  advantage  of  a  condition  of  re-entry,  and  to        paob 
tender  it  to  save  a  forfeiture."     For  this  purpose  the  law  does  not        morb. 
notice  the  fraction  of  a  day ;  and  the  demand  at  noon  on  one  part 
is  consistent  with  the  continuing  right  till  midnight  on  the  other. 

(Lord  Campbell,  Ch.  J. :  The  notice  here  is  not  merely  "  I  shall 
attend  at  twelve  to  receive  the  keys." 

CoLERiDGB,  J. :  The  landlord  goes  on  to  say,  If  you  do  not 
surrender  then,  I  shall  demand  double  rent  until  I  can  obtain 
possession. 

Lord  Campbell,  Ch.  J. :  *There  is  no  notice  to  quit  at  any       [  •687  ] 
time  subsequent  to  twelve  at  noon  on  the  25th. 

WiOHTMAN,  J. :  You,  in  direct  terms,  require  him  to  quit  before 
his  tenancy  expires.) 

A  reasonable  construction  must  be  given.  The  defendant  knew  at 
what  time  of  the  day  his  tenancy  would  expire,  and  ought  to  have 
understood  the  notice  to  be  such  as  his  landlord  was  entitled  to  give. 
The  notice  could  not  in  any  way  prejudice  him. 

ChamberSf  contra^  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  second  objection  is  fatal.  The  defendant,  holding  as  he  did, 
was  entitled  to  keep  possession  till  midnight  on  the  25th  of  Decem- 
ber. The  notice  is  not  given  in  technical  language ;  but  it  is  in 
terms  which  admit  of  no  doubt  as  to  the  meaning.  (His  Lordship 
here  read  the  notice.)  The  defendant  is  told  that,  in  the  event  of 
his  not  ''so  sm-rendering,''  that  is  at  twelve  at  noon,  the  plaintiff 
will  demand  rent  at  Is.  a  day  till  he  can  obtain  possession.  How  can 
that  be  a  demand  of  possession  at  the  time  when  the  tenancy  expires  ? 
If  it  were  a  good  notice  to  determine  the  tenancy,  I  am  still  not 
sure  that  it  is  a  good  demand  within  the  statute.  Although  notice 
to  quit,  if  good  for  that  purpose,  is  a  sufficient  demand,  without  any 
special  form  of  demanding,  it  is  not  certain  that  such  a  notice  as 
this  can  supply  the  place  of  a  demand.  I  can  see  no  difference 
between  a  wrong  day  and  a  wrong  hour  of  the  day :  a  demand  for 
the  24th  would  have  been  insufficient ;  and  this  is  equally  so. 
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Pao»        Patteson,  J.: 

r. 

MoRK.  The  statute  impoBes  payment  of  double  value  for  holding  "after 

[  ^688  ]  the  determination  of  *such  term  or  terms,  and  after  demand  made, 
and  notice  in  writing  given,  for  delivering  the  possession."  That 
must  be  a  demand  when  the  landlord  is  entitled  to  possession.  A 
notice  to  quit  has  been  held  equivalent  to  a  demand  :  but  that  has 
been  where  there  was  no  valid  objection  to  the  notice.  Here  it  is 
twelve  hours  too  soon. 

Coleridge,  J. : 

Wilkinson  v.  CoUey  (i)  shows  that  the  demand  need  not  be  specific 
and  formal,  and  may  be  implied  in  a  notice  to  quit.  But  the  notice 
here  is  a  demand  in  form,  and  so  expressed,  in  popular  language, 
that  the  tenant  would  expect  the  landlord  to  demand  the  keys  at 
noon  of  the  day  named.  Assuming  that,  in  the  case  of  an  ordinary 
notice,  no  demand  is  necessary,  the  notice  must  be  a  good  one.  If 
the  plaintiff  had  merely  said  that  he  should  require  possession  on  a 
given  day,  the  law  would  have  interpreted  such  a  notice  as  meaning 
the  last  hour  of  the  day :  but  here  the  landland  has  chosen  to  fix 
an  hour. 

WlOHTMAN,  J. : 

Even  if  this  were  a  sufficient  notice  to  determine  a  tenancy,  a 
question  would  remain  on  the  demand.  It  was  doubted,  before  the 
decision  in  Wilkinson  v.  CoUey  (i),  whether,  in  addition  to  the  notice, 
there  must  not  be  a  specific  demand.  There  it  was  held  not  neces- 
sary ;  but  the  notice  was  regular,  expiring  with  the  tenancy.  The 
statute  gives  double  value  if  the  tenant  hold  over  **  after  the  deter- 
mination of  such  term  "  '*  and  after  demand  made  "  of  possession. 
Here  the  only  demand  is  of  possession  before  determination  of  the 

term. 

Rule  ahsolute  to  enter  a  nonsait. 


I860.  EEG.  V.  The  INHABITANTS  of  LOliDSMERE  (2). 

*"! !     '     (15  Q.  B.  6«9— 702 ;  S.  C.  19L.  J. M.  C.  215 ;  15  Jur.  82 ;  4  New  Sess.  Cas.  203.) 

I-         ^  Indictment  against  a  township  (liable  by  prescription)  for  not  re]Murii)gA 

road,  described  as  a  common  Queen's  highway.     Plea :  Not  guilty. 

The  road  was  made  by  trustees  under  a  local  Turnpike  Act  (3),  which  vsfl 
to  be  in  operation  for  twenty-one  years,  and  which  would  have  expind 

(1)  5  BuiT.  2694.  (3)  All  turnpike    trusts  have  nov 

(2)  Oited,  Htaley  v.  BaUey  Corpora*      expired :    see    Glen    on     Highways, 
Hon  (1875)  L.  B.  19  Eq.  375,  391,  44      2nd  ed.  p.  19.--A.  C. 

L.  J.  Ch.  642.— A.  C. 
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before  the  bill  was  found,  had  it  not  been  kept  in  force  by  temporary  Con-  "Rkq. 

tinuation  Acts.     On  the  trial,  it  was  admitted  that  the  road  was  out  of  v. 

repair,  and  had  been  opened  and  used  for  many  years ;  but  the  township  ^^^  Inhabi- 
contended  that  they  were  not  liable  to  repair  a  temporary  turnpike  road  at    lobdmibrk 
all ;  or,  if  they  were,  that  there  was  a  varianoe  between  the  proof  as  to  the 
nature  of  the  road  and  the  allegation  in  the  indictment ;  and  evidence,  that 
the  trustees  had  never  put  the  road  in  good  repair,  or  properly  fenced  or 
finished  it,  was  tendered  and  rejected  as  immaterial : 

Held,  1.  That  the  road,  at  least  so  long  as  the  Act  continued  in  force,  was 
a  common  Queen's  highway,  and  was  properly  described  as  such  in  the 
indictment.  2.  That  the  township  was  liable  to  repair  it.  And,  3.  That 
the  evidence  tendered  was  immaterial,  it  being  admitted  that  the  road  had 
been  opened  and  long  used  de  facto  throughout  the  whole  line. 

Indictment  (removed  from  Quarter  Sessions  by  certiorari^  in 
Easter  Term,  1849)  against  the  inhabitants  of  a  township,  having 
by  prescription  the  liabilities  of  a  parish,  for  not  repairing  a  high- 
way. The  count  was  in  the  ordinary  form,  and  described  the  road 
as  a  common  Queen's  highway.    Plea  :  Not  guilty. 

On  the  trial,  before  Patteson,  J.,  at  the  Yorkshire  Summer  Assizes, 
1849,  non-repair  was  admitted :  the  question  was  whether  the  road 
was  one  which  the  inhabitants  of  the  township  were  bound  to  repair. 

Stat.  4  Geo.  IV.  c.  Iviii.  (local  and  personal,  public)  received 
the  Boyal  assent  on  28rd  May,  1823.  This  was  an  Act  for  making 
a  turnpike  road  along  the  line  of  the  road,  the  subject  of  the  indict- 
ment. The  preamble  recited  that  the  making  of  the  road  would  be 
beneficial  to  the  public.  It  incorporated  the  general  Turnpike  Act 
then  in  force  (3  Geo.  IV.  c.  126),  and  contained  a  power  for  the 
trustees  to  take  tolls,  and  the  other  provisions  customarily  inserted 
in  local  Turnpike  Acts.  Sect.  30  required  them  to  make  fences 
where  the  road  passed  through  private  grounds.  By  sect.  39,  the 
Act  was  to  continue  in  force  for  twenty-one  years  from  its  passing,  • 
*and  from  thence  to  the  end  of  the  next  session  of  Parliament.  It  [  ^690  ] 
had  been  kept  in  force  down  to  1850,  by  stat.  7  &  8  Vict.  c.  41,  and 
subsequent  Continuation  Acts. 

It  appeared  at  the  trial  that,  before  the  passing  of  stat.  4  Geo.  IV. 
c.  Iviii.,  the  line  of  road  had  been  partially  laid  out  under  a  local 
Inclosure  Act,  passed  in  1810 ;  but  no  evidence  was  given  of  any 
certificate  of  the  completion  of  that  part,  as  required  by  the  general 
Inclosure  Act  (i).  The  trustees  under  stat.  4  Geo.  IV.  c.  Iviii.  made 
the  road  such  as  it  now  was :  and,  as  early  as  1830,  it  was  opened 
for  general  traffic ;  a  stage  coach  ran  along  it  in  1832 ;  and  carts 
and  carriages  used  it. 

(1)  Stat.  41  Geo.  III.  c.  109,  was  the  Act  in  force  at  the  times  in  question. 
See  sect.  9. 
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Beg.  At  the  close  of  the  case  for  the  prosecntion,  the  defendants* 

The  Inhabi-  counsel  proposed  to  prove  that  the  trustees  had  never  put  the  road 
in  good  repair,  and  that  it  had  never  been  properly  fenced  orfinished, 
so  as  completely  to  fulfil  the  requisitions  of  the  local  Act :  but,  as 
they  admitted  that  they  could  not  contradict  the  fact  that  the  road 
had  been  so  far  completed  as  to  have  been  used,  along  the  whole 
line,  for  several  years,  the  learned  Judge  rejected  the  evidence  as 
tending  to  prove  what  was  immaterial.  A  verdict  was  found  for 
the  Grown,  with  leave  to  move  to  enter  a  verdict  for  the  defendants 
if  the  township  were  not  liable  to  repair  the  road  at  all ;  or  if  the? 
were  only  liable  during  the  continuance  of  stat.  4  Geo.  IV.  c.  Iviii., 
and  the  description  of  the  road  as  a  common  Queen's  highway  was 
inapplicable  to  a  road  repairable  for  a  limited  time  only. 
[  *69i  ]  jR.  Hall,  in  the  ensuing  Term,  obtained  a  rule  nisi  *to  enter  a 

verdict  for  the  defendants  pursuant  to  the  leave  reserved,  or  for  a 
new  trial  on  the  ground  of  the  improper  rejection  of  the  evidence. 
On  this  day,  and  on  June  14th, 

Watson  and  Pickering  showed  cause : 

The  main  question  is,  whether  a  road  made  under  a  local  Turn- 
pike Act  is  to  be  repaired  by  the  district,  having  the  liabilities  of  a 
parish,  in  which  it  lies.  The  parish  is  by  common  law  to  repair  all 
public  highways  locally  situate  within  it.  The  public  may  originally 
acquire  the  right  to  use  a  road  in  different  modes,  either  from  a 
dedication  by  the  owner  of  the  soil,  and  public  user  after  that 
dedication,  or  from  an  Act  of  the  Legislature :  but  the  mode  in 
which  the  right  has  been  acquired  is  immaterial :  so  soon  as  the 
public  have  that  right  the  road  is  a  public  highway,  and  the  common 
law  liability  to  repair  attaches.  It  makes  no  difference  that  the 
Act  of  the  Legislature,  which  authorises  and  directs  the  trustees 
to  make  a  public  road,  also  allows  them  to  raise  tolls.  These  form 
an  additional  fund  for  the  support  of  the  road,  but  do  not  supersede 
the  liability  of  the  parish  :  Bussey  v.  Stmey  (i).  Rex  v.  Netherthong  (2). 
So,  the  county  must  repair  a  bridge,  though  there  be  pontage: 
Rex  V.  West  Riding  of  Yorkshire  (3),  Rex  v.  Oxfordshire  (4).  When 
once  the  turnpike  road  is  completed,  it  is  a  public  road,  and  the 
parish  is  liable  to  repair  it ;  this  is  assumed  in  Rex  v.  Cumberworth  (5), 
Rex  V.  Edge  Lane  (6). 

(1)  4  B.  &  Ad.  98.  (4)  4  B.  &  0.  194. 

(2)  2  B.  A  Aid.  179.  (6)  3  B.  &  Ad.  108. 

(3)  6  B.  R  439  (2  East,  342).  (6)  4  Ad.  &  El.  723. 
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(LoBD  Campbell,  Ch.  J. :  The  Post  Office  has  in  my  time  success-         Rbo. 
fully  indicted  the  ♦parishes  for  not  repairing  the  turnpike  roads  for  xhb  Inhabi- 
hundreds  of  miles.)  ^  '^^^^  o' 

r  ^692  1 

These  cases,  and  the  reason  of  the  thing,  show  that  a  turnpike  road 
is,  for  this  purpose,  a  public  highway.  Then  it  is  said  that  the  Act 
here  was  only  for  a  limited  time.  But  there  is  nothing  peculiar  to 
the  Act  in  that  respect.  Local  Turnpike  Acts  are  almost  universally 
passed  for  a  limited  period.  There  is  now  an  Act  passed  in  every 
session  of  Parliament  to  prolong  such  Turnpike  Acts  as  would 
otherwise  expire  at  the  end  of  that  session,  till  the  end  of  the  next. 
The  present  Act,  which  would  have  expired  in  1844,  has  been  thus 
kept  alive.  It  is  probable  that  in  most  of  the  cases  which  have  been 
cited  the  Acts  were  temporary.  This  is  not  perhaps  material ;  for 
if  the  way  once  becomes  a  public  road  it  must  continue  one :  if  the 
Act  and  the  powers  of  the  trustees  to  levy  tolls  cease  by  efflux  of 
time,  still  the  road  does  not  cease.  Rex  v.  Mellor  (i)  may  be  cited 
as  an  authority  against  this  view ;  but  the  decision  there  seems  to 
have  proceeded  on  the  supposition  that  some  act  of  adoption  by  the 
parish  was  requisite.  That  doctrine  is  now  exploded :  Rex  v. 
Leake  (2). 

(Lord  Campbell,  Ch.  J. :  In  Rex  v.  Mellor  (i)  both  Baylby,  J. 
and  Pabkb,  J.  clearly  lay  it  down  that  the  road  ceased  to  be  a  high- 
way when  the  Act  of  Parliament  expired,  so  far  as  regarded  the 
liability  created  by  the  statute. 

WiGHTMAN,  J. :  And  that  was  the  point  in  the  case.  The  obser- 
vation of  Batlet,  J.  as  to  adoption  by  the  parish  was  merely  in 
answer  to  an  argument  that  the  road  might  have  become  a  highway 
independently  of  the  Act.) 

At  all  events,  in  the  present  case  the  Act  had  not  expired ;  and  the 

road  *therefore  continued  a  highway.  [  •693  ] 

(Pattbson,  J. :  One  of  the  grounds  on  which  the  rule  was  obtained 
was,  that  the  proof  was  only  of  a  temporary  highway ;  which,  it 
was  said,  was  a  variance.) 

It  is  not  a  variance ;  for,  putting  the  case  in  the  most  favourable 
way  for  the  defendants,  it  is  a  highway  which  will  at  a  future  time 

(1)  1  B.  ft  Ad.  32.  (2)  39  R.  B.  621  (6  B.  &  Ad.  469). 

See  RoherU  v.  Hunt,  ante,  p.  485. 
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Bio.        cease  to  be  a  highway.    It  is  therefore  properly  described  in  the 

The  iMHABi-  indictment  as  a  common  highway ;  for  such  it  was  at  the  time  when 

TAHTs  or     tjjQ  bill  was  found.     Nothing  turns  on  the  Inclosure  Act.     It  is  not 

liO  RD6M  KB  B* 

proved  that  so  much  of  the  road  as  existed  before  1823  was  a  public 
highway;  but  the  case  for  the  prosecution  is  that  it  became  a 
highway  in  1830,  and  continued  to  be  one  down  to  the  present 
time.  As  to  the  evidence  which  was  rejected :  if  the  proof  tendered 
had  been  that  the  road  was  not  opened  along  the  whole  line  contem- 
plated by  the  Act,  the  question  would  have  been  different.  Bat 
the  defendants  proposed  to  show  that  the  road  was  not  sufficiently 
fenced,  and  that  it  was  originally  not  a  smooth  road;  and  the 
learned  Judge  properly  held  that  such  facts,  if  proved,  were 
irrelevant. 

R.  Hall  and  Pashley,  contra : 

The    question   is   of  great  importance  to  parishes.     A    large 
proportion  of  the  turnpike  roads  in  this  country  lie  along  the  hne 
of  the  old  highways.    Where  such  is  the  case,  the  road  was,  before 
the  Turnpike  Act,  a  public  highway,  and  repairable  by  the  parish, 
and  the  Turnpike  Act  does  not  exonerate  the  parish  from  their  old 
liability.     That  may  explain  the  indictments  by  the  Post  Office, 
referred  to  by  the  Lord  Chief  Justice.     In  many  of  the  local 
Turnpike  Acts  there  is  an  express  enactment  that  the  road  when 
[  *694  ]      made  shall  be  a  public  highway :  there  was  *such  a  clause  in  the 
Act  in  Rex  v.  Netherthong  (i).    But  neither  of  these  facts  exist  in 
the  present  case.    The  question  here  is,  merely,  whether  a  tempo- 
rary road,  made  under  a  turnpike  trust,  is  repairable  by  the  parish. 
In   Reg.  v.   Brantley  (2),  before   Pollock,  C.  B.,  where  the  road 
indicted  was  an  entirely  new  road  made  under  a  temporary  Turnpike 
Act,  the  learned  Judge  expressed  great  doubts  whether  the  township 
were  bound  to  repau*  it.    He  consulted  Cresswell,  J.,  and  then 
stated  their  opinion  to  be  that  the  district  was  not  liable.     There 
were,  however,  other  points  in  that  case,  which  were  left  to  the 
jury :  and,  as  they  found  a  verdict  for  the  defendants  on  a  distinct 
ground,  it  must  be  admitted  that  the  ruling  became  immaterial. 
The  common  law  obligation  of  a  parish  to  repair  a  public  highway 
is  not  gratuitous ;  it  is  in  consideration  of  having  a  perpetual  public 

(1)  2  B.  &  Aid.  180.  Pollock,  C.  B.    B.  HaU,  who  had  been 

(2)  Reg,  v.  The  Inhabitants  of  counsel  in  the  case,  cited  it  (afi  elated 
Bramley  was  tried  at  the  Yorkshire  in  the  text)  from  his  notes  on  the  brief 
Summer    AssizeB    iu     1844,     before  used  at  the  trial. 
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highway.     The  owner  of  the  soil  cannot,  by  granting  a  temporary         Rbo. 
licence  to  the  public  to  use  a  way,  make  it  a  public  highway,  thr  inhabi- 
repairable  by  the  parish;  and  the  intention  of  the  Legislature    lordSbmj. 
must  be  taken  to  have  been  to  make  this  temporary  statutable 
right  of  way  analogous  to  one  created  under  common  law.    Rex  v. 
MeUor  (i)  differs  from  the  present  case  only  in  this,  that  the  local 
Act  in  that  case  had  expired;  in  the  present  case  it  has  been 
prolonged  from  session  to  session.     In  Rex  v.  Winter  (2)  (though 
the  question  there  arose  in  a  different  way)  the  Court  held  that  a 
turnpike  road  was  not  necessarily  a  public  highway.    The  provi- 
sions of  the  general  ^Highway  Act  show  that  the  Legislature  did       [  ^695  ] 
not  contemplate  any  temporary  highway.    Suppose  the  temporary 
Act  to  expire  after  the  indictment  is  preferred,  but  before  judgment, 
how  could  the  fine  be  apportioned  as  directed  by  stat.  8  Geo.  IV. 
c.  126,  s.  110,  or  under  the  similar  provisions  in  stat.  5  &  6  Will.  IV. 
c.  50,  8.  96? 

(Lord  Campbell,  Gh.  J. :  The  compilers  of  the  general  Highway 
Acts  perhaps  did  not  contemplate  any  public  highway  not  perma- 
nent. But  it  may  be  that  they  were  mistaken,  and  that,  when  the 
temporary  Act  expires,  any  person  going  along  the  road  without 
leave  of  the  owner  of  the  soil  would  be  a  trespasser.) 

Then,  further,  supposing  that  this  is  a  public  highway  for  a  limited 
period,  there  is  a  variance.  A  verdict  for  the  Crown  on  this 
indictment  may  be  produced  in  evidence  against  the  township  after 
the  Act  has  expired,  and  will  then  be  evidence  of  an  unqualified 
Queen's  public  highway.  The  evidence  offered  was  relevant,  and 
should  have  been  received.  The  Turnpike  Act  is  in  the  nature  of 
a  legislative  contract,  by  which  the  public  are  to  be  burthened 
with  the  repair  of  the  road  in  consideration  of  its  being  complete ; 
and  that  contract  must  be  strictly  performed:  Blakemorc  v.  The 
Olainorganshire  Canal  Navigation  (a),  Goldie  v.  Oswald  (4).  The 
evidence  went  to  show  that  the  trustees  had  not  fulfilled  their  part, 
and  therefore  could  not  impose  the  burthen  on  the  public :  Rex  v. 
Edge  Lane  (5),  Rex  v.  Cumberworth  (6). 

Lord  Campbell,  Ch.  J. : 

It  is  objected  that  there  was  a  variance  between  the  averment,  in 

(1)  1  B.  &  Ad.  32.  (4)  2  Dow,  534. 

(2)  32  B.  B.  649  (8  B.  &  0.  785).  (5)  4  Ad.  &  El.  723. 

(3)  36  B.  B.  289  (1  My.  &  £.  154,  (6)  3  B.  &  Ad.  108. 
162). 
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Rbq.  this  indictment,  that  the  road  was  a  common  Queen's  highway,  and 
The  Ikhabi-  ^he  *proof  at  the  trial.  This  objection  really  raises  the  whole 
LoBDflMEBB.  9'^®^*'^^^^  o'  merits ;  for,  if  the  township  is  liable  at  all,  it  can  only 
[  *696  ]  be  on  the  ground  that  the  road  was  a  common  Queen's  highway; 
and  therefore,  if  the  township  is  liable,  the  road  is  properly  described. 
The  question  therefore  is :  Whether  it  be  proved  that,  at  the  time 
when  the  grand  jury  found  the  bill,  the  road  was  a  common  Qaeen's 
highway?  I  think  that  it  was  one;  for  stat.  4  Geo.  IV.  c. Iviii. 
authorised  the  trustees  to  make  the  road,  as  a  turnpike  road ;  and 
in  the  preamble  the  Legislature  declare  that  the  road  would  be  a 
convenience  and  advantage  to  the  public  at  large.  The  Act  does 
not  in  so  many  words  say  that  the  road  shall,  when  made,  be  a 
public  highway ;  and  great  reliance  was  placed  by  the  defendants' 
counsel  on  the  absence  of  any  such  express  words.  I  consider  that, 
however,  immaterial ;  for  the  Act  gives  the  public  a  right  to  use  the 
road,  and  makes  it  open  to  the  public.  Besides,  if  express  words 
were  necessary,  the  Act  incorporates  stat.  8  Geo.  IV.  c.  126,  which 
does  contain  words  to  that  efifect  (i).  Then  it  is  argued,  in  effect, 
that  the  imposition  of  tolls  on  those  using  the  road  prevents  it  from 
being  a  public  common  highway.  The  defendants*  counsel  were 
forced  to  admit  that,  if  an  ancient  highway  were  turned  into  a 
turnpike  road,  the  imposition  of  tolls  would  not  prevent  its  continu- 
ing to  be  repairable  by  the  parish;  but  a  distinction  was  made 
between  an  old  and  a  new  highway  in  that  respect.  But  I  am  of 
opinion  that  the  rule  of  law  is,  that  the  parish  is  liable  to  repair  all 
highways,  whether  new  or  old.  I  concur  in  what  is  said  on  that 
L  •697  ]  subject  by  Abbott,  Ch.  J.  *in  Rex  v.  Netherthong  (2) :  "  By  the 
general  rule  of  law,  the  inhabitants  of  any  district  who  were  liable 
to  the  repair  of  all  the  roads  there,  previously  to  the  introduction 
of  a  new  highway,  are  also  liable  to  the  repair  of  that  highway.** 
Where  the  new  road  has  been  made  by  private  persons,  dedication 
by  the  owner  of  the  soil,  and  user  by  'the  public,  and  adoption  by 
the  parish,  are,  according  to  my  notion  of  the  law,  material  circum- 
stances, as  proving  that  an  irrevocable  licence  to  use  the  way  has 
been  given  to  the  public,  and  as  being  evidence  that  the  way  is  a 
public  common  highway :  the  liability  of  the  parish  to  repair  is  a 
consequence  of  its  being  a  public  highway.  In  the  present  case, 
the  road  has  become  a  highway,  not  by  the  dedication  of  the  owner 
of  the  soil,  but  by  virtue  of  the  Act  of  Parliament,  which  gives  all 
persons  a  right  to  use  it  for  purposes  of  traffic  till  the  Act  expires. 
(1)  Sect.  88.  (2)  2  B.  &  Aid.  179. 
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That  makes  the  road  a  public  highway ;  and  an  incident  to  that  is,         Bbo. 

that  the  township  must  repair  it.     The  Legislature  must  be  taken  thb  inhabi. 

to  have  contemplated  some  mode  in  which  the  road  was  to  be  kept   lo^^b/^ 

up,  if  the  tolls  proved  inadequate.     There  is  no  method  in  which  it 

can  be  kept  up  unless  the  parish  be  liable ;  and  the  Act  imposes  a 

burden  no  more  than  correlative  to  the  benefit  conferred  by  the 

making  of  the  road,  which  is  declared  to  be  of  public  benefit.    In 

Rex  V.  MeUoT  (i)  the  period,  during  which  by  the  Act  the  road  was 

to  be  a  highway,  had  expired  before  the  road  was  out  of  repair ;  and 

nothing  was  shown  to  have  occurred  subsequently.    Here  the  Act  is 

still  in  force.    Reg.  v.  Bramley  (2),  cited  by  Mr,  HaU^  seems  precisely 

in  point ;  and  it  shows  that  two  *learned  Judges,  for  whose  opinions       [  *^^^  ] 

I  have  the  greatest  respect,  had,  on  their  first  impression  at  Nisi 

Prius,  taken  a  different  view  from  that  now  taken  by  this  Court. 

We  are,  however,  to  act  upon  the  opinion  formed  by  us  here,  after 

hearing  the  case  fully  argued ;  and  I  do  not  feel  myself  bound  by 

the  decision  at  Nisi  Prius. 

It  only  remains  to  observe  that  the  evidence  rejected  did  not  tend 
to  show  that  the  road  was  not  completed.  It  had  been  confessedly 
open  and  used  for  traffic  for  many  years ;  and  it  was  not  material 
whether  the  fences  had  ever  been  in  good  order  or  not. 

Pattbson,  J. : 

At  the  trial  it  was  admitted  that  the  road  had  been  open  and 
used  for  many  years ;  and  I  thought  that,  user  for  many  years  not 
being  disputed,  it  was  immaterial  whether  the  road  had  originally 
been  properly  fenced  or  put  in  thoroughly  good  repair,  and  that  it 
would  be  a  waste  of  time  to  hear  the  evidence  offered  on  those 
points.  The  great  question  was,  whether  this  road  was  a  highway, 
it  being  made  under  an  Act  which  was  to  expire  in  a  limited  time. 
It  appears  that  in  Reg.  v.  Bramley  (2)  the  verdict  was  found  against 
the  Grown  on  an  independent  point,  so  that  the  ruling  at  Nisi  Prius 
could  not  be  reviewed  in  banc.  It  is  however  an  authority,  so  far 
as  it  shows  that  the  two  learned  Judges  doubted  on  this  point,  and 
that  the  Chief  Baron,  had,  at  least  as  his  first  impression,  thought 
such  a  road  was  not  a  highway.  We  have  now  heard  the  point 
discussed ;  and  I  agree  with  my  Lord  in  thinking  that  such  a  road 
is  a  highway ;  and  I  *agree  that  really  the  main  question  and  that  [  *699  ] 
as  to  the  variance  are  the  same ;  for,  if  this  road  was  at  the  time 

(])  1  B.  &  Ad.  32.  (2)  Ante,  p.  756,  note  (2). 
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Bug.  of  the  indictment  repairable  by  the  township  at  all,  it  was  as  being 
The  Inhabi-  a  highway,  and  it  was  properly  described  as  such.  There  was  a 
LoBDBMBRK.  ^^^stinction  made  in  argument  between  an  Act  expressly  saying  that 
a  turnpike  road  shall  be  a  public  highway,  and  an  Act  that  has  no 
such  words,  but  only  says  that  all  persons  shall  have  a  right  to  nse 
the  road  and  go  along  it.  Now  I  can  see  no  distinction.  It  is 
manifest  that  in  all  Turnpike  Acts  all  persons  are  to  have  a  right  to 
use  the  road  as  a  highway,  paying  toll.  In  cases  where  a  highway 
is  created  by  dedication,  user  is  of  great  importance,  not  as  evidence 
of  an  adoption,  but  as  evidence  that  the  way  was  one  of  public 
benefit.  Probably  that  was  not  required  here,  as  the  Legislature 
declares  that  the  road  is  beneficial  to  the  public ;  but  at  all  events 
there  was  user  for  many  years.  The  condition  imposed,  that 
persons  using  the  road  shall  pay  toll,  makes  no  difference.  If  it 
did,  old  highways  would  cease  to  be  such,  when  made  turnpike 
roads ;  which  is  not  the  case.  I  felt  pressed  by  the  case  of  Rex  v. 
M€llor(i).  There  the  term  for  which  the  Act  was  passed  had 
expired ;  and  the  Act  had  not  been  renewed :  but  I  cannot  but  think 
that  the  decision  in  that  case  proceeded  on  the  old  notion  that  an 
adoption  was  required ;  not  user  by  the  public  as  evidence  showing 
that  the  road  was  beneficial,  but  an  adoption  by  the  parish  of  the 
burthen  of  repair.  That  doctrine  is  now  clearly  overruled  in  Rex 
V.  Leake  (2)  and  other  cases.  I  do  not  rely  on  any  particular  phrase 
in  the  Turnpike  Act.  The  whole  provisions  show  that  the  road 
L  *700  ]  was  *intended  to  be  a  public  way  for  all  persons  to  use,  paying 
toll.  I  think  that  it  follows  as  a  legal  incident  that  the  township, 
which  stands  in  the  place  of  the  parish,  must  repair  it. 

Coleridge,  J.: 

I  am  of  the  same  opinion.  The  great  question  is,  whether  this 
road  is  a  Queen's  highway.  That  is  to  be  ascertained  by  seeing 
what  rights  the  public  have  over  it,  and  not  by  any  particular 
phrases  in  the  local  Act.  Now,  if  there  had  been  an  ancient  high- 
way, changed  by  statute  into  a  turnpike  road,  and  if  the  local  Act 
had  been  a  perpetual  Act  instead  of  a  temporary  one,  there  would 
have  been  no  doubt  that  the  road  would  have  been  repairable  by 
the  parish.  Do  the  present  circumstances,  then,  make  any 
difference?  First,  as  to  the  road  in  question  not  having  been 
an  ancient  highway.  It  seems  to  me  that,  if  the  public  have  the 
right  to  use  this  road  as  a  public  highway,  it  cannot  be  material 
(1)  1  B.  &  Ad.  32.  (2)  39  B.  E.  521  (5  B.  &  Ad.  469). 
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how  or  when  they  acquired  that  right,  whether  by  the  Act  or  before         Bbo. 

the  Act,  provided  they  have  the  right  at  the  time  when  the  road  is  thb  Inhabi- 

out  of  repair.    Then  does  the  temporary  nature  of  the  statute  make  lo^dsmbrk 

a  difference  ?    That  has  been  argued  on  an  analogy  between  the 

dedication  of  a  way  by  a  subject,  and  the  creation  of  one  by  the 

Legislature ;  the  cases,  however  are  not  precisely  similar,  and  do 

not  furnish  a  perfect  analogy.     It  may  probably  be  the  law  that 

an  individual  cannot   dedicate  a  way  to  the  public  for  a  limited 

period  only,  so  as  to  make  it  a  highway  for  that  time  and  not  for 

ever ;  but  the  Legislature  certainly  can  do  so.    It  is  argued  that 

the  Legislature  cannot  be  taken  to  have  intended  so  here ;    and 

reliance  is  placed  on  the  provisions  as  to  apportionment  of  fines, 

as  not  applicable  *to  a  temporary  trust.     But  the  fine  is  a  punish-       [  ^70i  ] 

ment  at  common  law.    The  manner  in  which  the  money  raised  by 

the  fine  is  to  applied  can  make  no  legal  difference :  and,  should  any 

inconvenience  arise  as  suggested,  it  may  be  obviated  by  an  exercise 

of  the  discretion  of  the  Court  imposing  the  fine,  as  to  its  amount. 

WlOHTMAN,  J.  : 

This  road  was  constructed  by  the  trustees  under  an  Act  of  Par- 
liament, which  directed  them  to  make  the  road,  and  stated  that  it 
would  be  of  public  convenience  when  made.  It  was  made,  and 
opened  for  public  use  as  long  ago  as  1880  or  1882,  and  has  been 
used  ever  since.  I  am  of  opinion  that  the  road  became  a  highway 
as  soon  as  it  was  opened  and  used  by  the  public.  It  is  objected ; 
first,  that,  as  the  Act  was  only  to  endure  for  a  limited  period,  the 
right  of  the  public  to  use  the  road  may  expire ;  and  therefore  that 
the  road  cannot  now  be  a  public  highway.  I  do  not  appreciate  the 
force  of  that  argument.  Granting  that  the  road  may  at  some  future 
period  cease  to  be  a  way  common  to  the  public,  yet  whilst  it 
remains  common  it  is  a  public  highway,  and  the  legal  consequence 
follows  that  the  parish  must  keep  it  in  repair.  Then  it  is  said  thc^t 
this  cannot  be  so,  because  this  would  be  inconvenient;  and  one 
instance  of  the  supposed  inconvenience  was,  that,  if  the  parish  were 
bound  to  repair  for  a  limited  term,  the  road  might  be  out  of  repair 
in  the  last  year  of  that  term,  and  the  parish  might  be  indicted, 
then,  and  convicted  after  the  term  had  expired.  But,  should  that 
case  arise,  the  Court  may  make  the  fine  greater  or  less  as  in  their 
discretion  seems  expedient.  It  is  further  argued  that  the  persons 
using  the  road  are  to  pay  tolls ;  and  that  this  prevents  it  from  being  a 
public  *common  highway  for  the  present  pm-pose.      It  is  enough      L  '702  j 
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Reg.  to  say  that  this  objection  \rouId  apply  to  every  turnpike  road, 
Thv  Inhabi-  whether  an  ancient  highway  or  not.  It  probably  was  never  made 
l^RDSMEBR.  ^'<^^®>  ^^^  ^^  is  clearly  not  tenable.  Lastly,  it  is  said  that  the  road 
was  never  fully  completed  according  to  the  local  Act,  and  that  there 
should  be  a  new  trial  because  evidence  was  offered  to  show  this,  and 
was  rejected.  But  I  think  that,  after  the  road  had  been  open  and 
used  for  many  years,  it  was  much  too  late  to  raise  any  objection  of 
this  kind.  I  think  it  quite  clear  that  this  was  a  public  highway : 
and,  if  that  be  so,  the  consequence  follows  that  the  parish  must 
repair  it. 

,  Rule  discharged. 
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I-        -I  Mandamus  to  remove  obstructions  on  a  highway.      Beturn,  showing  that 

proceedings  were  taken  under  stat.  6  &  6  Will.  lY.  c.  50,  for  diverting  the 
highway;  that  two  justices  viewed  the  highway  and  the  proposed  new 
highway,  and  certified  under  s.  85  that  they  had  done  so,  and  that  the  pro- 
posed highway  was  more  commodious  to  the  public,  which  certificate  was 
laid  before  the  Quarter  Sessions :  that  no  appeal  was  made ;  and  the  pro- 
ceedings were  regular  up  tx>  the  order  of  the  Quarter  Sessions :  that  the 
order  directed  the  surveyors  to  stop  the  old  highway,  and,  before  doing  so, 
to  make  the  new  one,  and  in  doing  this  not  to  pull  down  any  house  or 
building,  or  take  away  the  ground  of  any  yard,  &c.  The  return  then 
showed  that  the  proposed  line  passed  over  a  building  and  a  yard,  and  that 
the  surveyors  ho7id  fide  made  the  new  line  as  near  to  the  line  as  could  he 
without  pulling  down  the  building  and  taking  the  yard,  and  then  stopped 
up  the  old  way.    On  demurrer. 

Held,  That  either  the  order  of  Quarter  Sessions  was  bad,  as  delegating 
to  the  surveyors  a  discretion  as  to  the  line  of  new  highway  to  be  made ;  or, 
if  the  words  to  this  purport  were  rejected,  it  did  not  appear  that  the  order 
was  obeyed:  And  that  the  old  highway  was  not  shown  to  have  been 
effectually  stopped. 

Maxdamc'S  to  remove  an  obstruction,  created  by  the  defendants, 
in  a  common  highway,  called  the  Lower  Road,  in  the  parish  of 
"VVood  Ditton,  in  the  county  of  Cambridge. 
[  703  ]  Return :  That  the  Company,  under  their  Act  (9  &  10  Vict.  c.  clxzii., 

local  and  personal,  public  (i),  had  power  to  cross  the  road  in 
question  by  a  bridge,  which  would  render  the  road  not  so  commodious 
to  the  public;  and  that  it,  therefore,  was  advantageous  that  the 
road  should  be  stopped  up,  and  a  new  road  made  in  lieu  thereof,  in 
manner  thereinafter  mentioned,  under  stat.  5  &  6  Will.  IV.  c.  50. 
It    then  stated  a  requisition,  on   behalf  of   the  Company,  to  the 

(1)  **  For  making  a  railway  from  Chesterford  to  Newmarket,  with  a  bianch 
to  Cambridge." 
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surveyors  of  the  parish,  to  give  notice  to  the  churchwardens  to  call        Rica, 
a  vestry,  in  order  to  submit  to  them  a  proposal  of  the  Company  nbwhabkbt 
for  making  a  new  road,  in  lieu  of  the  road  in  question,  through  the     oompTht 
lands  of  the  Duke  of  Butland  and  their  own ;  describing  the  direction 
and  dimensions  of  the  new  road :  that  the  surveyors  gave  such 
notice,  and  the  meeting  was  called,  and  agreed  to  such  proposal ; 
and  that   the  chairman  directed  the  surveyors   to  apply  to  two 
justices  to  view  the  road  proposed  to  be  stopped  up,  and  the  line 
of  the  proposed  new  highway :    that  two  justices  (named)  did  so 
view;    and  that   it   appeared   to   them  that  the  road  might  be 
stopped  up,  and  diverted,  as  proposed,  so  as  to  make  it  more  com- 
modious :  that  the  Duke  of  Butland  and  the  Company,  in  writing, 
consented  to  the  proposed  new  highway  being  made  through  their 
lands  :  that  notices  were  affixed  on  the  road,  to  the  effect  specified 
in  the  schedule.  No.  19  to  stat.  5  &  6  Will.  IV.  c.  50,  and  advertise- 
ments published,  and  notices  placed  on  the  church-doors ;    that  a 
plan  was  delivered  to  the  two  justices  in  Petty  Sessions,  who  there- 
upon viewed  the  road  and  made  their  certificate  (i)  ^(which  was  set       [  *704  ] 
forth  in  the  return) ;  that  the  certificate  and  plan  were  laid  before 
the  Quarter  Sessions;   and,  there  being  no  appeal,  the  Sessions 
ordered  the  surveyors  '*  to  divert  and  stop  up  that  part  of  the  high- 
way "  called  the  Lower  Boad  (describing  the  part  mentioned  in  the 
writ  minutely),  ''and,  in  lieu  thereof,  and  before  the  same  should 
be  stopped,  to  make  with  all  convenient  speed  the  said  new  highway 
through  the  lands  and  grounds  of  his  Grace  the  Duke  of  Butland 
and  of  us,  the  Newmarket  Bailway  Company,  commencing  from  and 
leading  out  of  the  highway  called  the  Lower  Boad  at  the  point 
where  the  part  thereof  so  ordered  as  aforesaid  to  be  stopped  up 
begins,  and  extending  therefrom  285   yards  or  thereabouts,  in  a 
north-eastern  direction,  and  terminating    at  and   leading    into*' 
another  ''public  highway,  called  the  Upper  Boad,  situate  in  the 
said  parish,  and  leading  from  "  &c. ;  "  which  said  new  highway  it 
vfAB  ordered  should  be  made  forty  feet  wide.    And  "  the  Sessions 
thereby  further  ordered  "  the  said  surveyors  of  the  parish  of  Wood 
Ditton,  within  which  the  said  new  highway  so  ordered  to  be  made 
is  wholly  situate,  to  purchase  the  soil  for  the  said  new  highway, and, 
for  the  purpose  of  so  doing,  forthwith  to  treat  or  make  agreement 
if^uth  the  Duke  of  Butland  and  the  Company  for  the  recompense 
to  be  made  for  the  said  ground  and  soil,  and  for  making  such 
ditches  and  fences  as  should  be  necessary,  in  such  manner  and  with 
(1)  Stat,  d  &  6  Will  lY.  c  oO,  8.  85. 
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Bbo.        such  approbation,  and  by  pursuing  such  measures  and  directions  in 

Kkwmarkbt  £iU  respects,  as  are  warranted  and  prescribed  by  the  statute  (5  &  6 

Coip^HT.     ^^11-  ^'  ®-  ^^'  ^®^^^-  Q2,  91).      And  the  Sessions,  "  by  the  said 

[  •706  ]       order,  did  lastly  order  that  the  surveyors  should  not,  ♦either  for 

the  purpose  of  stopping  up  the  said  part"  &c.,  "or  of  making  the 

said  new  highway,  pull  down  any  house  or  building,  or  take  away 

the  ground  of  any  garden,  lawn,  yard,  court,  park,  paddock,  planted 

walk,  plantation,  or  avenue  to  any  house,  or  enclosed  ground  set 

apart  for  building  ground  or  as  a  nursery  for  trees." 

The  return  then  averred  that  a  building  of  the  Company,  and  a 
yard  attached  to  it,  were  commenced  before  the  givinfjr  of  the 
notice  to  the  surveyors;  and  that  the  surveyors  had,  since  the 
making  of  the  order  of  Quarter  Sessions,  made  out  and  completed 
a  new  highway  forty  feet  wide  in  conformity  with  the  said  order, 
which  new  highway  "  is  in  precisely  the  same  direction  and  is  as 
nearly  on  the  site  laid  down  and  delineated  upon  the  said  plan  so 
delivered  to  the  said  two  justices,  the  said  *'  &c.,  "  for  the  said  new 
proposed  highway  hereinbefore  mentioned,  as  was  practicable  for 
the  purpose  of  making  the  same  without  pulling  down  part  of  a 
certain  building'*  &c.  (describing  the  building  just  before  men- 
tioned), and  taking  away  the  ground  of  the  yard  of  the  Company. 
The  return  averred  bona  Jides  on  the  part  of  the  surveyors  in 
making  the  new  highway,  and  negatived  all  collusion  with  them  on 
the  part  of  the  Company ;  alleged  also  that  there  was  a  certificate 
of  two  justices  that  the  new  highway  was  in  good  repair;  and 
concluded  with  an  averment  that  the  portion  of  the  old  highway 
became  stopped  up  and  ceased  to  be  a  highway. 

Demurrer,  assigning  grounds  which  will  appear  by  the  sequel  of 
the  report.    Joinder. 

The  demurrer  was  argued  in  Trinity  Term,  1849  (i). 

[  706  ]  Sir  F.  Thesiger,  for   the   Crown,  argued  that  the  order  of 

Sessions  was  bad,  inasmuch  as  it  delegated  to  the  surveyors  a 
discretionary  power  as  to  how  the  new  line  of  highway  should  be 
made;  whereas  stat.  5  &  6  Will.  lY.  c.  50,  s.  91,  required  the 
justices  in  Quarter  Sessions  to  decide  judicially  on  the  whole 
matter  ;  and  that,  even  if  the  order  could  be  construed  as  directing 
the  new  highway  described  on  the  plan  to  be  made,  that  order  bad 
not  been  complied  with  ;  and,  by  stat.  5  &  6  Will.  IV.  e.  50,  s.  91, 
the  completion  of  "  such  new  highway  "  was  a  condition  precedent 
(1)  June  5th.    Before  Loi'd  Deumau,  Ch.  J.,  Patteson,  Coleridge  and  Erie,  JJ. 
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to  the  stopping  of  the  old  one ;  and  no  equivalent  highway  could        Bbg. 

be  substituted  by  private  persons.  Kbwmakkbt 

Railway 
Company. 
WorUedge,  contra^  contended  that  the  order  of  the  Sessions 

was  duly  made  under  sect.  91 ;  that  a  substantial  compliance  with 

it  was  sufficient;   and  that  it  would  be  very  hard   if  a  trifling 

departure  from  the  plan  on  the  part  of  the  surveyors  should  affect 

the  rights  of  the  landowners,  who  had  no  power  to  superintend 

their  proceedings. 

Sir  F,  Thesiger  replied. 

Ctir.  adv.  wit. 

Pattbson,  J.,  in  this  vacation  (June  24th),  delivered  the  judgment 
of  the  Court  : 

This  is  a  mandamxis  to  remove  obstructions  made  by  the  defen- 
dants in  a  highway.  And  they,  in  their  return,  justify  the  same 
by  proceedings,  under  stat.  5  &  6  Will.  IV.  c.  50,  for  diverting  and 
stopping  up  an  old  highway,  and  substituting  a  new  one.  The 
return  *is  demurred  to,  and  cannot  be  supported  if  the  proceedings  [  *707  ] 
are,  in  substance,  not  warranted  by  the  statute.  After  much 
consideration  this  appears  to  us  to  be  the  case. 

The  proceedings  are  set  out,  and,  down  to  the  final  order  of 
Sessions,  are  in  the  common  form.  By  that  order  the  surveyors 
are  commanded,  first,  to  divert  and  stop  up  the  part  of  the  highway 
now  in  question,  which  is  particularly  described,  and,  in  lieu 
thereof  and  before  the  same  should  be  stopped,  to  make  the  new 
highway  through  the  lands  of  the  Duke  of  Butland  and  of  the 
defendants,  for  a  distance  and  in  a  direction  described,  but  without 
reference  to  any  plan  ;  it  directs  the  purchase  of  the  ground  from 
the  owners  for  this  purpose,  pursuing  such  measures  as  are 
prescribed  by  stat.  5  &  6  Will.  IV.  c.  50 ;  and  it  lastly  orders  that 
the  surveyors  shall  not,  either  for  the  purpose  of  stopping  up  the 
old  or  making  the  new  highway,  pull  down  any  house  or  building, 
or  take  away  the  ground  of  any  garden,  lawn,  yard,  &c. 

The  return  then  proceeds  to  allege  that  the  station  of  the  defen- 
dants, near  to  the  line  of  the  new  highway  so  proposed  to  be  made, 
was  commenced,  and  the  yard  appurtenant  thereto,  and  extending 
to  the  present  boundary  thereof,  was  laid  out,  before  the  first  notice 
given  on  their  behalf  to  the  surveyors  ;  and  that  they,  the  surveyors, 
in  obedience  to  the  said  order  of  Sessions,  have  made  and  completed 


766  I860,    Q.  B,    15  Q.  B.  707—709.  [r.iu 

Rko.        a  new  highway,  commencing  from  and  ending  at  the  prescribed 

Kkwmabkbt  termini,  and  in  the  prescribed  durection;  and  that  it  has  in  fact 

OoMPANT     ^^'^  made  and  completed  as  nearly  on  the  site  laid  down  and 

delineated  upon  the  plan  delivered  to  the  two  viewing  jastioes  who 

r  *708  J      made  the  certificate  for  the  proposed  new  ^highway  as  was  practie- 

able  for  the  purpose  of  making  the  same  without  pulling  down  part 

of  the  building,  and  without  taking  away  the  ground  of  the  yard. 

It  appears,  therefore,  that,  a  plan  for  the  new  highway  having 
been  first  proposed,  submitted  to  two  justices  who  viewed  the 
premises,  certified  by  them  to  the  Sessions,  and  their  certificate 
unappealed  against,  the  Sessions  have  made  an  order  for  the 
stopping  up  the  old  and  making  the  new  highway,  with  a  proviso 
that  in  so  doing  the  surveyors  are  not  to  pull  down  any  building  or 
take  any  ground  falling  within  any  of  certain  specified  descriptions. 
And  it  appears  further  that,  in  obedience  to  the  order  so  qualified, 
the  surveyors  have  made  the  new  road,  not  on  the  line  described  in 
the  plan,  but  as  nearly  so  as  they  could  without  pulling  down  a 
building,  or  taking  the  ground  of  a  yard,  both  of  them  the  property 
of  the  defendants.  And  the  question  for  decision  is,  whether  this 
proceeding  can  be  justified. 

As  the  whole  process  of  stopping  up  and  diverting  a  highway  is 
an  interference  with  the  rights  of  the  pubUc,  and  that  in  general 
for  the  convenience  of  an  individual,  the  Legislature  has  carefully 
provided  that  the  pubUc  shall  have  at  least  a  full  and   liberal 
compensation.    The  substituted  highway  must  be  "  nearer  or  more 
commodious  "  (i)  than  the  one  taken  away.    And  this  is  endeavoured 
to  be  secured  by  a  series  of  provisions,  equally  where  the  change  is 
assented  to  or  opposed  by  those  portions  of  the  public  supposed  to 
be  more  immediately  interested,  as  the  immediately  surrounding 
parish,  or  the  landholders  through  whose  ground  it  is  to  run ;  in 
[  *709  ]      the  latter  case,  this  is  the  question  submitted  *to  the  jury ;  in  the 
former,  it  is  thought  to  be  provided  for  by  notices  and  advertise- 
ments, by  the  view  and  certificate  of  two  justices,  by  the  reading  of 
that  in  open  Court,  and,  above  all,  by  a  plan,  verified  and  annexed 
to  the  certificate,  "  particularly  describing  the  old  and  the  proposed 
new    highway,   by    metes,   bounds,   and    admeasurement ; "    the 
certificate  moreover  must  state,  whether  it  be  ''nearer  or  more 
commodious  to  the  public ;  and  if  nearer,"  the  exact  "  number  of 
yards  or  feet  it  is  nearer,  or  if  more  commodious,  the  reasons  why 
it  is  so ;"  so  that  every  person  interested  may  know  exactly  to  an 

(1)  Sect.  85. 
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inch  what  is  the  neyr  line  of  road  which  the  pablic  is  to  acquire  in        Rbo. 
Bubstitution  for  the  road  taken  away;  and,  by  reference  to  the  kbwmarkbt 
certificate  and  plan,  be  able  to  ascertain  afterwards  whether  that     coip^^y, 
line  has  been  secured  to  it. 

Accompanying  all  these  provisions,  but  entirely  distinct  from 
them,  a  limitation  perhaps  exists  on  the  power  to  divert,  namely, 
that  the  substituted  road  cannot  be  so  made  as  to  occasion  the 
pulling  down  of  any  building,  or  the  taking  any  of  the  ground  of  a 
garden,  lawn,  yard,  court,  plantation,  or  other  specified  properties 
falling  within  the  same  principle  of  protection  (i).  We  express 
ourselves  thus  guardedly,  because  this  limitation  is  not  introduced, 
in  terms,  into  the  clauses  of  the  statute  under  which  highways  are 
diverted  and  new  ones  substituted,  and  it  seems  unnecessary  there, 
because  this  cannot  be  done  except  with  the  consent  of  the  owner 
of  the  land  through  which  the  new  road  is  to  be  made,  and  it  could 
not  have  been  intended,  we  think,  that  the  building,  garden  or 
plantation  of  a  willing  owner  might  in  no  case  be  ^pulled  down  or  [  *7io  ] 
crossed  over.  Yet  the  order  is  to  be  made  (2),  **  subject  to  such 
exceptions  and  conditions  in  all  respects"  as  in  the  statute  are 
contained  with  regard  to  highways  to  be  widened ;  and  this  is  one 
of  the  exceptions  and  conditions  specified  in  the  section  for  widening 
highways  (8),  and  properly,  for  in  that  case  the  operation  may  be 
effected  by  taking  the  land  even  of  an  unwilling  owner. 

Assuming,  however,  that  this  limitation  does  apply  to  the  power 
to  divert,  there  is  not  the  slightest  difficulty  in  reconciling  it  with 
all  the  previous  provisions  ;  for  the  circumstance  which  will  bring 
the  proposed  line  of  new  road  within  Jihe  limitation  must  be  apparent 
in  the  very  commencement  of  the  proceedings :  the  plan,  if  truly 
drawn,  must  disclose  it;  the  viewing  justices,  when  on  the  spot, 
must  see  it  with  their  own  eyes,  and  the  fact  is  a  preliminary  and 
conclusive  objection  to  the  order  being  made. 

But  it  is  said,  and  this  is  the  principle  which  has  been  acted  on 
in  the  present  case,  that  the  limitation  is  not  to  prevent  the  order 
from  being  made  generally,  but  is  to  regulate  the  mode  of  its 
execution.  The  order,  in  effect,  is  to  say  to  the  surveyors :  Make 
the  new  highway  as  it  is  described  in  the  plan ;  but,  if  in  so  doing 
you  encounter  any  house  or  building  or  any  ground  protected  by 
the  limitation  imposed  on  our  power,  you  must  then  deviate  from 
the  line  marked  out  in  the  plan,  and  only  make  the  road  as  nearly 

(1)  See  sects.  82,  91.  (3)  Sect.  82. 

(2)  Sect.  91. 
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Bbo.  as  you  can  in  compliance  with  the  plan,  and  subject  to  this 
Newmabket  restriction. 
CompTny  ^*  ^^^^  ^^  *^®  proper  construction,  what  security  is  derived  from 
[  ♦711  ]  the  view,  the  plan,  or  the  certificate  ?  According  *to  all  these,  the 
line  as  proposed  may  be  nearer  or  more  commodious,  or  both ;  on 
the  faith  of  these  the  parties  interested  may  have  consented,  or  the 
jury  in  a  case  of  opposition  may  have  given  their  verdict ;  but, 
when  the  order  is  to  be  executed,  the  line  is  to  pass,  not  through, 
but  round,  a  building,  a  yard,  a  lawn,  garden,  or  plantation,  and  so 
passing  it  may  be  farther  or  less  commodious,  or  both.  Again, 
how  it  is  to  go  round,  on  which  side,  in  which  direction,  all  this  i? 
to  be  left  to  the  discretion  of  the  surveyors,  and  that  after  all 
remedy  for  the  public,  or  any  interested  individual,  is  taken  away. 
And  thus  a  discretion  is  reposed  in  them  which  all  the  provisions 
of  the  statute  seem  intended  carefully,  and  we  think  wisely,  to 
exclude. 

Again,  we  have  observed  that  the  limitation  is  first  found  in  the 
section  for  widening  an  insufficient  highway :  and,  if  the  con- 
struction insisted  on  by  the  defendants  is  to  prevail  in  the  clauses 
into  which  the  limitation  is  only  introduced  by  words  of  reference, 
it  would  be  strange  if  it  were  not  to  receive  the  same  construction 
as  in  the  former  section,  where  it  actually  is  found.  The  schedule 
to  the  Act  gives  a  form  (i)  for  the  order  under  the  section :  and  we 
should  have  expected  to  find  the  limitation  introduced  into  it,  as 
the  Sessions  have  introduced  it  into  the  order  set  out  in  the  return, 
it  being  to  operate  as  a  restraint  on  those  who  were  to  execute  it. 
But  the  form  is  not  only  silent  as  to  this,  but  its  language  seems 
to  exclude  the  notion  of  it :  the  recital  speaks  of  improvement  to 
be  made  ''by  adding"  to  the  old  road  'from  the  lands  and  grounds 
of  and  of  the  length  of 

[  *7V2  ]       yards  or  thereabouts,  and  of  the  breadth  of  *fe€t 

or  thereabouts,  particularly  described  in  the  plan  hereunto  annexed, 
which  we  think  will  widen  and  enlarge  the  same,  and  be  much 
more  commodious  to  the  public."  Indeed  it  is  obvious  that  to 
apply  the  doctrine  of  cy  pis  compliance  with  the  order  to  a  case 
of  widening  a  road  is  merely  absurd ;  and  yet  the  words  of  the 
section  must  by  the  defendants'  hypothesis  be  capable  of  such  a 
construction. 

To  apply  these  observations  to  the  present  order,  and  the  facts 
disclosed  on  these  pleadings.     The  defendants  allege  that  they  had 

(1)  No.  16. 
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commenced  their  buildings  and  laid  out  their  yard  before  the  pro-        Rsa. 
ceedings  for  stopping  up  and  diverting,  \vhich  they  first  set  in  nbwmarket 
motion  and  for  their  own  purposes,  had  commenced:   the  plan     company 
must  be  taken  to  have  described  the  proposed  line  as  crossing  the 
area  of  these  buildings  and  yard :  of  this  plan  they  had  notice ; 

-  and  as  landholders  they  consent  to  the  road  being  made  as 
described;  on  which  understanding  it  may  be  that  opposition, 
otherwise    to    be  made,  was  abandoned.    Either  they  intended 

-  honestly  to  let  the  line  be  made  according  to  the  plan,  or  they 

-  did  not :  if  they  did,  it  is  too  late  now  to  retract :  if  they  did  not, 
they  were  guilty  of  a  gross  fraud,  and  are  equally  estopped  from 
setting  up  the  obstacle.  Independently  of  these  considerations 
peculiar  to  this  case,  we  think,  on  general  grounds,  that  the  order 
of  Sessions  is  bad  on  the  face  of  it,  by  reason  of  the  limitation  at 
the  close,  which  throws  that  upon  the  discretion  of  the  surveyors, 
who  are  ministerially  to  execute,  which  is  in  truth  a  restraint  upon 
the  power  of  the  magistrates,  who  are  to  order.  If  we  reject  that 
limitation,  which  perhaps  we  might  well  do,  as  being  repugnant  to 

the  operative  part,  the  return  is  equally  *bad,  because  it  discloses      C  *713  ] 
no  cause  why  the  old  highway  is  stopped  up,  no  new  one  having 
yet  been  set  out  in  compliance  with  the  order. 

What  the  results  may  be  in  the  present  case,  or  the  merits  of 
the  contest  out  of  which  these  proceedings  arise,  we  do  not  inquire : 
but  it  seems  to  us  that,  as  regards  orders  of  this  description,  it  is 
of  the  utmost  importance  to  lay  down  a  true  rule  of  construction, 
and  to  hold  all  parties  concerned  strictly  to  it.  The  rights  of  the 
public  and  the  convenience  of  the  individual  constantly  come  into 
opposition  in  these  questions :  there  may  be  sometimes  vexatious 
opposition  on  the  one  hand ;  but  there  may  be  also  on  the  other 
very  earnest  pursuit  of  individual  advantage,  regardless  of  the  ' 
rights  and  convenience  of  the  public.  Full  effect,  therefore,  ought 
to  be  given  to  provisions  by  which,  while  due  concession  is  made 
to  the  individual,  proper  protection  is  also  afforded  to  the  public. 

Judgment  for  ike  Crown. 
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1850,  HARLAND   v.   BINKS(l). 

'^'!!l!**  (15  Q.  B.  713—721 ;  S.  0.  20  L.  J.  Q.  B.  126;  14  Jur.  979.) 

L  7^3  J  ^^  executed  botidfide  a  deed  of  assignment  of  all  hia  property  to  B.,  in 

ttnist  for  such  of  A/s  creditors  as  should  come  in  and  execute  the  deed.  B. 
(who  was  not  a  creditor  of  A.)  took  possession.  C,  a  creditor  of  A.,  applied 
to  B.  for  an  explanation,  and,  having  i-eceived  one,  said  he  was  satisfied, 
and  took  no  step  to  obtain  payment :  Held, 

That  enough  had  taken  place  to  create  the  relation  of  trustee  and  cestui 
que  trust  between  B.  and  C.,  and  consequently  that  the  deed  was  not  void 
against  an  execution  creditor  as  being  voluntary. 

Feigned  issue  under  the  Interpleader  Act,  to  try  whether  certain 

goods,  seized  by  the  Sheriff  of  Yorkshire,  under  an  execution  at  the 

L  *7i4  J       suit  of  the  defendant  ^against  one  Morley,  were  or  were  not  at  the 

time  of  the  seizure  the  goods  of  the  plaintiff,  who  asserted  the 

affirmative  of  the  issue. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer 
Assizes,  1849,  it  appeared  that  the  attorney  of  Morley,  in  June  or 
July,  1848,  prepared  a  deed  of  assignment  to  the  plaintiff  of  all 
Morley's  goods  in  trust  for  the  benefit  of  all  such  his  creditors  as 
should  come  in  under  the  deed  and  execute  it.  The  plaintiff  and 
Morley  both  executed  this  deed  some  time  in  July.  On  14th 
August,  the  attorney,  in  the  name  of  the  plaintiff,  took  possession 
of  the  goods  in  question.  On  2Srd  August  the  sheriff  seized  the 
goods. 

The  plaintiff  was  not  a  creditor  of  Morley ;  and  no  creditor  of 
Morley  at  any  time  executed  the  deed.  Evidence,  however,  was 
given  that,  after  the  attorney  had  taken  possession  of  the  goods  for 
the  plaintiff,  and  before  the  seizure,  one  Cooke,  who  was  a  creditor 
of  Morley,  came  to  the  attorney  to  demand  an  explanation ;  that 
he  gave  him  an  explanation,  and  that  Cooke  expressed  himself 
satisfied,  and  went  away  and  took  no  subsequent  steps  to  obtain 
payment  of  his  debt,  either  under  the  assignment  or  independently 
of  it.  Evidence  was  also  given  that  four  other  creditors  at  different 
times  communicated  with  the  attorney;  the  communication  between 
each  of  those  four  creditors  and  the  attorney  was  to  the  same  effect 
as  that  between  him  and  Cooke.  There  was  no  evidence  of  any 
communication  between  any  one  of  the  creditors  and  another 
creditor,  nor  of  any  act  done  by  any  of  them.  The  defendant's 
counsel  at  the  trial  maintained  that  the  deed  was  fraudulent,  and 
that,  even  if  it  was  a  bond  fide  transaction,  it  was  voluntary  and 
[  "716  ]       revocable  by  *Morley,  and  therefore  void  as  against  his  creditors. 

(1)  Cited,  lit  Sanders'  Trusts  (1878)  47  L.  J.  Ch.  670.— A.  C. 
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The  jary  found  that  the  deed  was  not  fraudulent,  and  that  it  was  a     Harland 
bond  fide  assignment;    and  on  that  finding  the  learned  Judge       binks. 
directed  a  verdict  for  the  plaintiff,  subject  to  leave  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion,  on  the  evidence,  that 
the  deed  was  voluntary.    Watson^  in  the  following  Term,  obtained  a 
rule  nisi  to  enter  a  nonsuit. 

Knowles,  Bliss  and  Leivis  now  showed  cause : 

The  finding  of  the  jury  that  the  assignment  was  not  fraudulent 
leaves  only  one  question  open,  namely,  whether  the  deed  was 
revocable  by  Morley,  or  not.  If  it  was  revocable,  it  is  admitted  to. 
have  been  voluntary  and  void  as  against  Morley *s  creditors. 
Garrard  v.  Lord  Lauderdale  (i)  is  relied  on  by  the  defendant.  In 
that  case  the  deed  of  assignment  was  for  the  benefit  of  the 
creditors  of  the  Duke  of  York ;  and  Sir  L.  Shadwbll,  V.-C,  held 
it  revocable:  but  the  reason  he  gives  is  not  applicable  to  the 
present  case:  he  says:  '*  I  apprehend  that  Lord  Eldon  must  have 
considered  (2)  that,  where  a  person  does,  without  the  privity  of  any 
one,  without  receiving  consideration,  and  without  notice  to  any 
creditor,  himself  make  a  disposition,  as  between  himself  aqd 
trustees,  for  the  payment  of  his  debts,  he  is  merely  directing  the 
mode  in  which  his  own  property  shall  be  applied  for  his  own 
benefit,  and  that  the  general  creditors,  or  the  creditors  named  in 
the  schedule,  are.  merely  persons  named  there  for  the  purpose  of 
showing  how  the  trust  property  under  the  voluntary  *deed,  shall  [  *716  ] 
be  applied  for  the  benefit  of  the  volunteerg."  He  adds,  **  Now  it 
appears  to  me  that  that  is  a  broad,  intelligible  ground  of  decision." 
Here  five  of  the  creditors  had  notice  of  the  deed,  and  that  the 
trustee  had  taken  possession  under  it ;  and  they  expressed  them- 
selves satisfied  with  what  had  been  done:  these  facts  take  the 
present  case  out  of  the  principle  adopted  from  Lord  Eldon  in 
Garrard  v.  Lord  Lauderdale,  (i)  [They  also  referred  to  Acton  v. 
Woodgate  (3),  Kirwan  v.  Daniel  (4),  and  Smith  v.  Keating  (5).] 

(Lord  Campbell,  Ch.  J. :  What  degree  of  assent  do  you  say  is       [  717  ] 
sufficient?) 

Any  assent  that  makes  the  creditor  privy  to  the  conveyance.    It  is 

(1)  30  E.  R.  105  (3  Sim.  1).  (3)  39  E.  E.  251  (2  My.  &  K.  492). 

(2)  In  Walltvyn  v.  CoutU,  17  R.  R  (4)  71  E.  R.  202  (6  Hare,  493,  600). 
173  (3  Mer.  707);  more  fully  stated  in         (5)  6  C.  B.  136,  158. 

30E.  E.  117  (3  Sim.  7—11). 
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Harlakd     not  necessary,  in  order  to  create  the  relation  of  trustee  and  cestui 
BiNKs.       que  trust,  that  the  latter  should  execute  the  deed. 

The  plaintiff's  counsel  then  proposed  to  cite  Story's  commentaries 
on  equity  jurisprudence. 

(LoBD  Campbell,  Gh.  J. :  On  any  point  of  mercantile  law  I  have 
great  respect  for  the  American  jurists ;  but  we  ought  not  to  introduce 
the  practice  of  citing  them  on  such  a  point  as  this.) 

Watson  and  Manisty,  contra  : 

The  deed  was  voluntary,  and  void  as  against  creditors,  unless 
there  had  been  such  an  assent  as  to  create  the  relation  of  trustee 
and  cestui  que  trust  between  the  plaintiff  and  some  one  at  least  of 
the  creditors.  The  deed  is  for  the  benefit  of  those  creditors  who 
come  in  and  execute  the  deed,  and  so  release  the  debtor :  that  is 
the  consideration  for  the  deed ;  and  it  remains  without  considera- 
tion and  voluntary  until  some  creditor  has  either  actually  executed 
[  *718  ]  the  deed,  and  so  released  the  debtor :  Gairard  v.  Lord  ^Lavderdale  (i) ; 
or  at  least  until  he  has  bound  himself  in  such  a  manner  that  he 
could  be  compelled  to  come  in  and  execute  the  release :  Lane  y. 
Husband  {2). 

(Lord  Campbell,  Ch.  J. :  When  the  creditor  Cooke  said  he  was 
satisfied  with  the  assignment,  he  must  have  meant  that  he  intended 
to  come  in  under  it :  are  there  any  authorities  as  to  what  is  a 
sufficient  assent  to  constitute  privity  for  this  purpose  ?) 

None  have  been  found  (8).  If  the  creditor  had  acted  on  the 
intended  acquiescence,  or  in  any  way  altered  his  position  in  conse- 
quence, it  would  prevent  the  debtor  from  revoking :  but  Cooke  was 
no  further  bound  after  using  this  loose  expression  than  before ; 
consequently  the  deed  remained  without  consideration. 

LoBD  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  question 
has  been  fairly  stated  to  be :  Whether  the  relation  of  trustee  and 
cestui  que  trust  was  established  between  the  plaintiff  and  any  of 
the  creditors  or  not  ?  If  it  was  not,  the  deed  was  voluntary  and 
revocable,  according  to  Garrard  v.  Lord  Lauderdale  (i)  (which  case 

(1)  30  B.  E.  105  (3  Sim.  1).  (1   Dr.   ft  War.   (Chancery,  IrelAiid, 

(2)  65  B.  B.  603  (14  Sim.  656).    Per      temp.  Sugden),  227). 

Shadwbll,  V.-C,  referring  to  Field  (3)  See  Fidd  v.  Lord  Donoughmon^ 

V.  Lord  Donoughmore,  58   B.   B.  253      58  B.  B.  253  (1  Dr.  &  War.  228). 
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I  think  was  well  decided  if  that  relation  did  not  exist) ;  but,  if  the  Habland 
relation  is  established,  there  is  consideration  for  the  deed,  and  it  is  binks. 
no  longer  voluntary.  Now  what  are  the  facts  in  the  present  case  ? 
Morley  executed  an  assignment  of  the  goods  to  the  plaintiff,  who 
took  possession  of  them ;  and  we  must,  at  this  stage  of  the  pro- 
ceeding, and  after  the  finding  of  the  jury,  take  it  *that  this  was  a  [  *719  ] 
bond  fide  transaction,  and  really  an  assignment  for  the  benefit  of  all 
his  creditors  who  should  come  in  and  execute  the  deed.  One  of  the 
creditors  demands  an  explanation ;  and  the  plaintiff  (by  his 
attorney)  explains,  and,  as  we  must  now  take  it,  fully  and  fairly 
explains,  to  him  the  whole  transaction  ;  and  the  creditor  then  says, 
''he  is  satisfied.*'  By  that  he  must  have  meant  that  he  was 
satisfied  that  the  deed  should  be  proceeded  with,  and  that  he 
intended  to  come  in  and  take  the  benefit  of  the  assignment.  Then 
I  think  the  principle  is  very  like  that  of  WiUianis  v.  Everett  (i)  and 
other  cases  in  which  it  is  held  that  money  remitted  to  an  agent  to 
pay  to  a  third  person  becomes  money  had  and  received  to  the  third 
party's  use,  when  there  is  privity  established  between  him  and  the 
agent.  Here  I  think  the  creditor  must  be  considered  to  be  assenting 
to  the  deed,  so  far  as  to  create  privity  between  him  and  the  trustee. 

Patteson,  J. : 

This  transaction  is  not  now  impeached  for  want  of  honesty.  The 
jury  have  found  that  the  assignment  was  not  fraudulent;  and  it 
must  now  be  taken  that  it  was  a  bond  fide  assignment  for  the 
benefit  of  all  the  creditors  who  should  come  in.  But  the  question 
has  been  fairly  stated  to  be,  whether  enough  had  taken  place  to 
create  the  relation  of  trustee  and  cestui  que  trust  between  the 
plaintiff  and  any  of  the  creditors.  That  I  consider  here  rather  a 
question  of  fact  than  of  law.  The  plaintiff  took  possession  of  the 
goods  on  the  14th  of  August  as  assignee  under  the  trust  deed ;  and 
after  that,  and  before  the  execution  *come8  in,  the  plaintiff,  or  [  *720  ] 
rather  his  attorney  acting  for  him,  tells  five  of  the  creditors,  apart 
from  each  other,  what  has  happened ;  and  each  of  them  expresses 
himself  satisfied.  After  this  had  been  done,  I  do  not  see  how  the 
plaintiff  could  depart  from  his  position  of  trustee  to  those  five ; 
and,  that  being  so,  there  is  the  relation  of  trustee  and  cestui  que 
trust  between  the  plaintiff  and  those  creditors ;  and,  if  there  is  such 
a  relation,  the  property  which  had  vested  in  him  by  the  assignment 
remains  in  him. 

(1)  13  B.  B.  315  (14  East,  582). 
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Harlakd     Wiohtman,  J. : 
r. 

BiNKB.  In  this  case  an  assignment  was  made  by  the  debtor  to  a  trustee 

for  the  benefit  of  all  his  creditors  who  should  come  in  and  execute 
the  deed,  and  the  trustee  (who  was  not  himself  a  creditor)  took 
actual  possession  on  the  14th  of  August.  Between  that  day  and 
the  coming  in  of  the  execution,  which  was  on  the  28rd  of  August, 
communications  were  made  by  the  attorney,  acting  for  the  trustee, 
to  five  of  the  creditors,  stating  what  had  been  done ;  and  each  of 
these  creditors  separately  expressed  himself  to  be  satisfied  with 
what  had  been  done.  These  creditors  were  not  together,  and  did 
not  act  in  concert ;  but  the  communications  were^separate  communi- 
cations to  each,  and  the  answers  separate  answers ;  and  nothing 
was  done  by  any  of  the  creditors  beyond  those  expressions.  The 
question  is,  whether  this  assignment  was  void  as  against  the  execu- 
tion creditor.  It  was  contended,  on  the  authority  of  Oarrard  v. 
Ijord  Laudei'dale  (i),  that  it  was  revocable  by  the  debtor,  and  con- 
sequently void  as  against  this  creditor.    But  there  no  one  of  the 

[  *72i  ]       creditors  had  in  *any  degree  assented  to  the  deed  ;  and  the  whole 

case  turns  upon  that  fact.    In  the  present  case  there  was  an  assent, 

not  a  formal  assent  in  writing,  but  a  verbal  one,  by  several  of  the 

creditors ;  and  the  question  is,  whether  that  is  sufficient  to  render 

the  deed  no  longer  revocable  by  the  debtor  or  the  trustee  who 

acted  under  it  by  taking  possession.     The  argument  has  been  that, 

to  render  the  deed  valid,  some  creditor  must  have  irrevocably  bound 

himself  to  come  in  under  the  deed.     If  it  were  so,  I  should  doubt 

whether  enough  had  been  done  in  the  present  case  to  establish  the 

deed.     But  my  judgment  proceeds  on  the  ground  that  it  is  not 

necessary  to  have  the  creditor  bound  to  such  an  extent,  but  that  it 

is  sufficient  if  any  creditors  have  been  put  in  such  a  position  that 

their  rights  may  have  been  altered :  when  they  have  been  put  in 

such  a  position,  I  think  that  the  trustee  cannot  retire,  and  that  the 

deed  is  not  revocable ;  at  least  not  without  the  consent  of  those 

creditors  whose  rights  may  have  been  affected,  and  an  option  given 

to  them  to  come  in  or  decline  doing  so.     The  communications  to 

the^creditors'^by.the  trustee  may  have  altered  their  position.     They 

expressed  themselves  satisfied  with  the  arrangement,  and  may  in 

consequence  have  refrained  from  pursuing  their  legal  remedies. 

This  seems  to  be  in  accordance  with  the  opinion  of  Vice-Ghancellor 

WioRAM  in  Kiinoan  v.  Daniel  (2) :  and,  taking  this  view  of  the  case,  the 

(1)  30  E.  B.  105  (3  Sim.  1).  (2)  71    E.    R    202  (6    Hare,  493, 

500). 
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principle  on  which  Williams  v.  Everett  {i)  was  decided  seems  in 
many  respects  to  be  apphcable:  and  I  am  of  opinion  that  the 
assignment  is  valid,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 


Uabland 

V. 
BiNKS. 


WALSH  AND  Others  v.  TEEYANION  and  Others  (2). 

(15  a  B.  733—755  ;  S.  0.  19  L.  J.  Q.  B.  458 ;  14  Jur.  1134.) 

A.  and  his  eldest  son  B.  had  a  general  power  of  appointment  over  estates 
lying  in  eight  parishes,  and,  subject  thereto,  had  between  them  the  whole 
interest.  By  deeds  of  appointment  and  release,  dated  19th  July,  1824, 
they  appointed  and  conveyed  to  the  Bank  of  England,  by  way  of  mortgage 
in  fee,  premises  described  in  the  deed,  as  **  All  the  lands"  of  A.  and  B.  in 
the  eight  parishes  (naming  them)  **  which  are  specified  and  described  in  the 
schedule  hereimder  written."  This  schedule  specified  a  part  only  of  the 
first  mentioned  estates.  Subject  to  this  charge  on  part,  A.  and  B.  retained 
the  entire  interest  in  the  whole  estates.  By  deed  of  appointment  and 
release  of  13th  June,  1827,  being  the  marriage  settlement  of  B.,  after 
reciting  the  creation  of  the  power  as  extending  to  the  lands  thereinafter 
settled,  amongst  other  hereditaments,  and  reciting  the  mortgage  of 
19th  July,  1824,  and  that  on  the  treaty  for  the  marriage  it  was  agreed 
that  such  hereditaments  subject  to  the  power  as  were  comprised  in  the 
moi*tgage,  and  the  whole  of  the  lady^s  fortune,  should  be  settled  to  certain 
uses,  A.  and  B.  appointed  that  the  lands  thereinafter  released  or  expressed 
so  to  be  should  (but  subject  to  the  charge  thereinbefore  mentioned)  go  to 
certain  uses.  And  A.  and  B.  also  by  the  same  deed  conveyed  and  released 
to  the  same  uses  lands  described  as  all  the  lands  of  them,  A.  and  B.,  situate 
in  the  eight  parishes  (naming  them),  **  and  which  are  intended  to  be  specified 
and  described  in  the  schedule  hereunder  written,  but  which  schedule  is  not 
intended  to  abridge  or  affect  the  generality  of  the  description  hereinbefore 
expressed  and  contained."  The  uses  were,  among  others,  to  the  use  of  the 
sons  of  the  marriage  in  tail  male.  The  schedule  was  a  precise  copy  of  that 
annexed  to  the  mortgage  deed  of  1824. 

A  case  was  sent  from  Chancery  for  the  opinion  of  this  Court ;  and,  for 
the  purposes  of  such  case,  A.  and  B.  were  admitted  to  have  had  the  legal 
estate  in  the  premises  conveyed  by  the  deed  of  June,  1827.  The  first  tenant 
in  tail  under  that  deed  claimed  the  lands  not  comprised  in  the  mortgage 
deed :  and  the  question  was,  whether  those  lands  passed  by  the  indenture 
of  13th  July,  1827. 

Held :  That  no  other  lands  than  those  comprised  in  the  mortgage  passed 
by  that  indenture. 

By  order  of  the  Vicb-Chancellor  op  England  (Sir  L.  Shadwell) 
made  in  the  above  causes,  a  case  was  sent  for  the  opinion  of  this 
Court.     The  material  parts  of  the  case  were  as  follows. 

Previous  to  the  18th  June,  1827,  the  manor  of  Carhais,  *and 
divers  other  manors  situate  in  Cornwall,  and  divers  messuages, 
lands,  tenements  and  hereditaments,  situate  within  the  said  manors 


1850. 

June  20. 

July  6. 

L733] 
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(1)  13  R.  R.  315  (14  East,  582).  Sigg  (1880)  L. 

(2)  Cited,  Pallikelitgatha  Marcar  v.      A.  C. 
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walbh  and  in  the  several  parishes  of  St.  Michael,  Carhais,  Cuby,  Goran, 
Tbbvanioh.  Probus,  Veryan,  St.  Teath,  and  St.  Dennis,  in  the  said  county,  stood 
(subject,  as  to  such  of  the  said  messuages,  lands,  tenements,  and 
hereditaments  as  were  comprised  in  the  hereinafter  stated  inden- 
tures of  18th  and  19th  July,  1824,  and  15th  July,  1826,  to  the 
mortgage  and  further  charge  created  thereby  as  after  mentioned) 
limited  to  such  uses  as  John  Trevanion  Fumell  Bettesworth 
Trevanion,  since  deceased,  and  his  eldest  son,  the  above  named 
defendant  John  Charles  Bettesworth  Trevanion,  should  appoint. 

The  case  then  set  forth  the  deeds  under  which  the  title  of  the 
two.  Trevanions  was  derived.  The  course  of  the  argument  and 
judgment  renders  it  unnecessary  to  state  these  at  length.  It 
appeared  that  the  power  of  appointment  was  created  by  the  deed 
(see  the  indenture  of  November  8th,  1823,  p.  777,  post)  leading  the 
uses  of  a  recovery  barring  the  entail  of  the  estates  in  November,  1823. 
To  these  last  mentioned  deeds  two  schedules  were  attached,  con- 
taining a  description  of  the  whole  of  the  estates  in  the  eight  parishes 
above  named.  Copies  of  the  schedules  were  attached  to  and  formed 
part  of  the  case. 
[  *736  ]  By  indentures  of  lease  and  release  and  appointment  ^of  18th  and 

19th  July,  1824,  the  two  Trevanions  appointed  and  also  released 
premises  described  in  these  deeds  as  "all  and  singular  the  messuages, 
lands,  tenements  and  hereditaments  of  them  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion,  situate  and  lying  within  the 
manor  of  Carhais,  and  also  within  the  several  parishes  of  St.  Michael, 
Carhais,  Cuby,  Goran,  Probus,  Veryan,  St.  Teath,  and  St.  Dennis 
in  the  said  county  of  Cornwall,  which  are  specified  and  described 
in  the  schedule  hereunder  written,  together  with  all  houses,  &c.," 
to  the  use  of  the  Governor  and  Company  of  the  Bank  of  England 
in  fee,  as  a  mortgage  for  15,0002.  A  copy  of  the  schedule  to  the 
last  stated  indenture  formed  a  third  schedule  to  the  case,  and  might 
be  referred  to  as  part  of  it.  This  schedule  comprised  thirteen 
parcels,  of  which  the  rents  were  specified,  amounting  in  all  to 
1,3902.  98.,  being  part  only  of  the  estates  of  the  two  Trevanions. 

By  indenture,  bearing  date  15th  July,  1825,  the  same  last 
mentioned  premises  were  further  charged  to  the  Bank  with  5,0001. 

The  case,  after  stating  these  deeds,  proceeded. 

Shortly  before  13th  June,  1827,  a  marriage  was  agreed  upon 
between  the  said  John  Charles  Bettesworth  Trevanion  and  Charlotte 
Trelawney.  A  settlement  was  made  on  the  marriage  of  the  defen- 
dants J.  C.  B.  Trevanion  and  Charlotte  his  wife,  by  indentures  of 
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lease  and  release,  dated  12th  and  18th  June,  1827,  the  latter  of      Walsh 
which,  so  far  as  it  is  material  (i),  was  as  follows.  Trbvanion. 

This  indenture,  made  the  18th  day  of  June  &c.,  between  John 
Trevanion  Pnrnell  Bettesworth  Trevanion,  *of  &c.,  Esq.,  of  the  t  *736  ] 
first  part,  John  Charles  Bettesworth  Trevanion,  of  &c.,  the  eldest 
son  and  heir  apparent  of  the  said  John  Trevanion  Furnell  Bettes- 
worth Trevanion,  of  the  second  part,  Mary  Trelawney  Brereton  the 
widow,  of  &c.,  of  the  third  part,  Charlotte  Trelawney  &c.,  one  of 
the  daughters  of  the  said  Mary  Trelawney  Brereton,  •  of  the  fourth 
part,  William  Lewis  Salusbury  Trelawney,  of  &c.,  and  John  Hearle 
Tremayne,  of  &c.,  of  the  fifth  part,  and  Harry  Brereton  Trelawney, 
of  &c.,  and  John  Thomas  Fane,  of  &c.,  of  the  sixth  part :  Whereas, 
by  an  indenture  of  bargain  and  sale,  bearing  date  8th  November, 
1828,  inrolled  &c.  (in  the  Common  Fleas,  Michaelmas  Term,  1828), 
and  made  or  expressed  to  be  made  between  the  said  John  Trevanion 
Furnell  Bettesworth  Trevanion,  of  the  first  part,  the  said  John 
Charles  Bettesworth  Trevanion,  of  the  second  part,  Edward  Coode, 
gentleman,  of  the  third  part,  and  Henry  Coode,  gentleman,  of  the 
fourth  part,  and  of  (2)  a  common  recovery  suffered  &c.  (in  the 
Common  Fleas  in  the  same  Michaelmas  Term),  the  messuages, 
tenements,  lands,  and  other  hereditaments  hereinafter  appointed 
and  granted,  released  and  confirmed,  or  expressed  and  intended  so 
to  be,  with  their  rights,  members  and  appurtenances,  together  with 
other  hereditaments,  were  limited  and  settled  to  such  uses  &c.  as 
the  said  John  Trevanion  Furnell  Bettesworth  Trevanion  and  John 
Charles  Bettesworth  Trevanion  by  any  deed  or  deeds  &c.  should  at 
any  time  or  times  thereafter,  during  their  joint  lives,  direct,  limit 
and  appoint ;  and,  in  default  of,  and  until,  such  joint  direction, 
limitation  or  appointment,  or  so  far  as  the  same,  if  incomplete, 
should  not  extend,  to  the  several  *uses  in  the  indenture  of  bargain  [  •787  ] 
and  sale,  now  in  recital,  expressed  and  contained  of  and  concerning 
the  said  hereditaments :  And  whereas,  by  an  indenture  of  appoint- 
ment and  release,  bearing  date  the  19th  day  of  July,  1824,  and 
made  between  the  said  John  Trevanion  Furnell  Bettesworth 
Trevanion  and  John  Charles  Bettesworth  Trevanion,  of  the  one 
part,  and  the  Governor  and  Company  of  the  Bank  of  England,  of 
the  other  part,  and  grounded,  so  far  as  the  same  was  intended  to 
operate  as  a  release,  upon  an  indenture  of  bargain  and  sale  or  lease 
of  possession,  bearing  date  the  next  preceding  day,  they  the  said 

(1)  A  copy  was  azmexed  to,  and  to         (2)  Sic. 
farm  part  of,  the  case. 
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Walsh  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of 
Tbkvanion.  tb®  8"^^  of  15,000Z.  to  them  paid  by  the  said  Governor  and  Com- 
pany of  the  Bank  of  England,  appointed,  conveyed  or  otherwise 
assured  the  messuages,  lands  and  other  hereditaments  hereinafter 
appointed  and  granted,  released  and  confirmed,  with  their  appnrten- 
ances,  unto  and  to  the  use  of  the  said  Governor  and  Company, 
their  successors  and  assigns  for  ever,  by  way  of  mortgage,  for 
securing  to  the  said  Governor  and  Company,  their  successors  &c., 
the  sum  of  15,000f.,  with  interest  for  the  same,  after  the  rate  &c., 
in  the  same  indenture  of  appointment  and  release  mentioned  for 
the  payment  of  the  same:  And  whereas  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of  the  further 
sum  of  5,000Z.  to  them  paid  by  the  said  Governor  and  Company,  by 
an  indenture  bearing  date  the  15th  day  of  July,  1825,  and  made 
between  the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion  of 
the  one  part,  and  the  said  Governor  and  Company  of  the  other 
part,  charged  the  hereditaments  comprised  in  the  said  lastly  men- 

I  *738  ]  tioned  ♦indenture  with  the  payment  to  the  said  Governor  and 
Company,  their  successors  &c.,  of  a  further  sum  of  6,000/.,  and  the 
interest  thereof :  And  whereas  a  marriage  hath  been  agreed  apon 
and  is  intended  to  be  shortly  had  and  solemnised  between  the  said 
John  Charles  Bettesworth  Trevanion  and  Charlotte  Trelawney,  with 
the  consent  &c. :  And  whereas  the  said  Charlotte  Trelawney  is 
entitled  in  fee  simple  in  possession  to  an  equal  undivided  third  part 
of  and  in  certain  land  tax  or  fee  farm  rents  issuing  out  of  estates 
in  the  county  of  Chester,  and  is  entitled  in  remainder  or  reversion 
in  fee  simple  to  an  undivided  third  part  or  share  of  and  in  a 
messuage  or  tenement  in  Soho  Square  in  Middlesex,  and  of  and  in 
certain  messuages  or  tenements  in  Oxford  Street  in  the  same 
county,  and  is  also  possessed  of  or  entitled  to  a  considerable 
personal  estate :  And  whereas  it  was,  upon  the  treaty  for  the  said 
intended  marriage,  agreed  that  such  of  the  hereditaments  subject  to 
the  joint  appointment  of  them  the  said  John  Trevanion  Pumell 
Bettesworth  Trevanion  and  John  Charles  Bettesworth  Trevanion  as 
are  comprised  in  the  said  recited  indentures  of  mortgage,  and  the 
whole  of  the  said  real  and  personal  property  of  her  the  said  Charlotte 
Trelawney,  should  be  settled  to  certain  uses  and  upon  certain  trusts 
for  the  benefit  of  the  said  J.  C.  B.  Trevanion  and  Charlotte 
Trelawney,  and  the  issue  of  the  said  intended  marriage :  And 
whereas  the  said  agreement,  so  far  as  respects  the  said  third  part 
or  share  of  her  the  said  Charlotte  Trelawney  of  and  in  the  said  land 
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tax  or  fee  farm  rents,  and  thlB  said  hereditaments  in  Soho  Square  Walsh 
and  Oxford  Street,  and  the  personal  fortune  &e.,  is  intended  to  be  tbbvanion. 
carried  into  execution  by  an  indenture  bearing  even  date  with  these 
♦presents,  and  made  between  the  said  Charlotte  Trelawney,  of  the  [  ^739  ] 
first  part,  the  said  Mary  Trelawney  Brereton,  of  the  second  part, 
Sir  Christopher  Hawkins,  Bart,  and  Charles  Hoare,  banker,  of  the 
third  part,  the  said  John  Charles  Bettesworth  Trevanion,  of  the 
fourth  part,  and  William  Lewis  Salusbury  Trelawney,  John  Hearle 
Tremayne,  Harry  Brereton  Trelawney  and  John  Thomas  Fane,  of 
the  fifth  part :  Now,  therefore,  for  carrying  into  execution  the  said 
agreement,  as  far  as  respects  such  of  the  said  hereditaments  subject 
to  the  joint  appointment  of  the  said  J.  T.  P.  B.  Trevanion  and 
J.  C.  B.  Trevanion  as  are  hereinafter  appointed  and  granted, 
released  and  confirmed,  or  expressed  and  intended  so  to  be.  This 
indenture  witnesseth  that,  in  consideration  of  the  said  intended 
marriage,  and  of  the  settlement  which  has  been  made  or  is  intended 
to  be  made  of  the  said  third  part  or  share  of  her  the  said  Charlotte 
Trelawney  of  and  in  the  said  land  tax  or  fee  farm  rents,  and  the 
said  hereditaments  in  Soho  Square  &c.,  and  of  the  said  personal 
fortune  &c.,  as  hereinbefore  is  mentioned,  they  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion,  pursuant  to  and  by  force  and 
virtue  and  in  exercise  and  execution  of  the  power  or  authority  to 
them  for  this  purpose  given  or  limited  by  the  said  indenture  of 
bargain  and  sale  of  the  8th  day  of  November,  1828,  and  of  the 
common  recovery  suffered  in  pursuance  thereof,  and  of  every  other 
power  &c.  enabling  them,  &c.  do,  and  each  of  them  doth,  by  this 
deed  or  writing  by  them  sealed  and  delivered  &c.,  irrevocably 
direct,  limit  and  appoint  that,  from  and  immediately  after  the 
sealing  and  delivery  of  these  presents  by  the  said  J.  T.  P.  B.  Trevanion 
and  J.  C.  B.  Trevanion,  the  "Messuages  or  tenements,  lands  and  other  [  *uo  ] 
hereditaments,  hereinafter  granted,  released  and  confirmed,  or  ex- 
pressed and  intended  so  to  be,  with  their  and  every  of  their  appurten- 
ances, shall  be  and  remain  (but  subject  and  charged  as  hereinbefore 
is  mentioned)  to  tlie  uses,  upon  and  for  the  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers,  provisoes,  agree- 
ments and  declaration,  hereinafter  expressed  and  contained  of  and 
concerning  the  same.  And  this  indenture  also  witnesseth  that,  for 
the  considerations  hereinbefore  mentioned,  and  for  further  assuring 
the  said  messuages,  lands,  tenements  and  other  hereditaments  to 
the  uses  and  in  the  manner  hereinafter  mentioned,  and  in  considera- 
tion of  &c.  (the  sum  of  10i».)  to  the  said  J.  T.  P.  B.  Trevanion  and 
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Walsh  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of 
Tbkvaniok.  ^b®  8^°^  of  15,000/.  to  them  paid  by  the  said  Governor  and  Com- 
pany of  the  Bank  of  England,  appointed,  conveyed  or  otherwise 
assured  the  messuages,  lands  and  other  hereditaments  hereinafter 
appointed  and  granted,  released  and  confirmed,  with  their  appurten- 
ances, unto  and  to  the  use  of  the  said  Governor  and  Company, 
their  successors  and  assigns  for  ever,  by  way  of  mortgage,  for 
securing  to  the  said  Governor  and  Company,  their  successors  &c., 
the  sum  of  15,000/.,  with  interest  for  the  same,  after  the  rate  &c., 
in  the  same  indenture  of  appointment  and  release  mentioned  for 
the  payment  of  the  same:  And  whereas  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion,  in  consideration  of  the  further 
sum  of  6,000/.  to  them  paid  by  the  said  Governor  and  Company,  by 
an  indenture  bearing  date  the  15th  day  of  July,  1825,  and  made 
between  the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion  of 
the  one  part,  and  the  said  Governor  and  Company  of  the  other 
part,  charged  the  hereditaments  comprised  in  the  said  lastly  men> 

I  *T^^  ]  tioned  *indenture  with  the  payment  to  the  said  Governor  and 
Company,  their  successors  &c.,  of  a  further  sum  of  5,000/.,  and  the 
interest  thereof :  And  whereas  a  marriage  hath  been  agreed  upon 
and  is  intended  to  be  shortly  had  and  solemnised  between  the  said 
John  Charles  Bettesworth  Trevanion  and  Charlotte  Trelawney,  with 
the  consent  &c. :  And  whereas  the  said  Charlotte  Trelawney  is 
entitled  in  fee  simple  in  possession  to  an  equal  undivided  third  part 
of  and  in  certain  land  tax  or  fee  farm  rents  issuing  out  of  estates 
in  the  county  of  Chester,  and  is  entitled  in  remainder  or  reversion 
in  fee  simple  to  an  undivided  third  part  or  share  of  and  in  a 
messuage  or  tenement  in  Soho  Square  in  Middlesex,  and  of  and  in 
certain  messuages  or  tenements  in  Oxford  Street  in  the  same 
county,  and  is  also  possessed  of  or  entitled  to  a  considerable 
personal  estate :  And  whereas  it  was,  upon  the  treaty  for  the  said 
intended  marriage,  agreed  that  such  of  the  hereditaments  subject  to 
the  joint  appointment  of  them  the  said  John  Trevanion  Pumell 
Bettesworth  Trevanion  and  John  Charles  Bettesworth  Trevanion  as 
are  comprised  in  the  said  recited  indentures  of  mortgage,  and  the 
whole  of  the  said  real  and  personal  property  of  her  the  said  Charlotte 
Trelawney,  should  be  settled  to  certain  uses  and  upon  certain  trusts 
for  the  benefit  of  the  said  J.  C.  B.  Trevanion  and  Charlotte 
Trelawney,  and  the  issue  of  the  said  intended  marriage :  And 
whereas  the  said  agreement,  so  far  as  respects  the  said  third  part 
or  share  of  her  the  said  Charlotte  Trelawney  of  and  in  the  said  land 
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tax  or  fee  farm  rents,  and  the  said  hereditaments  in  Soho  Square  Walsh 
and  Oxford  Street,  and  the  personal  fortune  &c.,  is  intended  to  be  tbbvanion. 
carried  into  execution  by  an  indenture  bearing  even  date  with  these 
♦presents,  and  made  between  the  said  Charlotte  Trelawney,  of  the  [  *739  ] 
first  part,  the  said  Mary  Trelawney  Brereton,  of  the  second  part, 
Sir  Christopher  Hawkins,  Bart,  and  Charles  Hoare,  banker,  of  the 
third  part,  the  said  John  Charles  Bettesworth  Trevanion,  of  the 
fourth  part,  and  William  Lewis  Salusbury  Trelawney,  John  Hearle 
Tremayne,  Harry  Brereton  Trelawney  and  John  Thomas  Fane,  of 
the  fifth  part :  Now,  therefore,  for  carrying  into  execution  the  said 
agreement,  as  far  as  respects  such  of  the  said  hereditaments  subject 
to  the  joint  appointment  of  the  said  J.  T.  P.  B.  Trevanion  and 
J.  C.  B.  Trevanion  as  are  hereinafter  appointed  and  granted, 
released  and  confirmed,  or  expressed  and  intended  so  to  be.  This 
indenture  witnesseth  that,  in  consideration  of  the  said  intended 
marriage,  and  of  the  settlement  which  has  been  made  or  is  intended 
to  be  made  of  the  said  third  part  or  share  of  her  the  said  Charlotte 
Trelawney  of  and  in  the  said  land  tax  or  fee  farm  rents,  and  the 
said  hereditaments  in  Soho  Square  &c.,  and  of  the  said  personal 
fortune  &c.,  as  hereinbefore  is  mentioned,  they  the  said  J.  T.  P.  B. 
Trevanion  and  J.  C.  B.  Trevanion,  pursuant  to  and  by  force  and 
virtue  and  in  exercise  and  execution  of  the  power  or  authority  to 
them  for  this  purpose  given  or  limited  by  the  said  indenture  of 
bargain  and  sale  of  the  8th  day  of  November,  1828,  and  of  the 
common  recovery  suffered  in  pursuance  thereof,  and  of  every  other 
power  &c.  enabling  them,  &c.  do,  and  each  of  them  doth,  by  this 
deed  or  writing  by  them  sealed  and  delivered  &c.,  irrevocably 
direct,  limit  and  appoint  that,  from  and  immediately  after  the 
sealing  and  delivery  of  these  presents  by  the  said  J.  T.  P.  B.  Trevanion 
and  J.  C.  B.  Trevanion,  the  Messuages  or  tenements,  lands  and  other  [  *740  ] 
hereditaments,  hereinafter  granted,  released  and  confirmed,  or  ex- 
pressed and  intended  so  to  be,  with  their  and  every  of  their  appurten- 
ances, shall  be  and  remain  (but  subject  and  charged  as  hereinbefore 
is  mentioned)  to  tlie  uses,  upon  and  for  the  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers,  provisoes,  agree- 
ments and  declaration,  hereinafter  expressed  and  contained  of  and 
concerning  the  same.  And  this  indenture  also  witnesseth  that,  for 
the  considerations  hereinbefore  mentioned,  and  for  further  assuring 
the  said  messuages,  lands,  tenements  and  other  hereditaments  to 
the  uses  and  in  the  manner  hereinafter  mentioned,  and  in  considera- 
tion of  &c.  (the  sum  of  10i».)  to  the  said  J.  T.  P.  B.  Trevanion  and 
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WALgH  J.  C.  B.  Trevanion  paid  by  the  said  William  Lewis  Salusbnry 
Tbevawion.  Trelawney,  John  Hearle  Tremayne,  Harry  Brereton  Trelawney  and 
John  Thomas  Fane  (the  parties  to  the  present  indenture  of  the  5th 
and  6th  parts),  they  the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B. 
Trevanion  have,  and  each  of  them  hath,  granted,  bargained,  sold, 
aliened  and  released  and  confirmed,  and  by  these  presents  do,  and 
each  of  them  doth,  grant  &c.,  unto  the  said  W.  L.  S.  Trelawney,  &c. 
(the  parties  of  the  5th  and  6th  parts),  in  their  actual  possession 
now  being  by  force  of  a  bargain  and  sale  &c.,  and  their  heirs,  all 
and  singular  the  messuages,  lands,  tenements  and  other  heredita- 
ments of  them  the  said  J.  T.  P.  B.  Trevanion  and  J.  C.  B.  Trevanion 
situate,  lying  and  being  within  the  manor  of  Carhais,  and  also  within 
the  several  parishes  of  St.  Michael,  Carhais,  Guby,  Goran,  Probas, 
Veryan,  St.  Teath  and  St.  Dennis,  in  the  said  county  of  Cornwall 
and  which  are  intended  to  be  specified  and  described  in  the  schedule 

[  •'^i  ]  hereunder  *written,  but  which  schedule  is  not  intended  to  abridge 
or  affect  the  generality  of  the  description  hereinbefore  expressed  and 
contained ;  together  with  all  and  singular  houses,  outhouses,  &c., 
and  appurtenances  to  the  messuages  and  other  hereditaments  herein- 
before granted,  released,  &c.,  belonging  &c. :  to  have  and  to  hold 
the  messuages,  lands,  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  granted,  released  and  confirmed,  or  expressed 
and  intended  so  to  be,  with  their  appurtenances,  (but  subject  and 
charged  as  hereinbefore  is  mentioned)  unto  the  said  W.  L.  S. 
Trelawney  &c.  (the  parties  of  the  5th  and  6th  parts),  and  their 
heirs,  to  the  several  uses,  upon  and  for  the  several  trusts,  intents 
and  purposes,  and  with,  under  and  subject  to  the  several  powers, 
provisoes  and  agreements  and  declarations,  hereinafter  limited, 
expressed  and  contained  of  and  concerning  the  same.  And  it  is 
hereby  agreed  and  declared,  between  and  by  the  said  parties  to 
these  presents,  that  the  directions,  limitations  and  appointment, 
and  the  grant,  release  and  confirmation,  hereinbefore  expressed  and 
contained,  shall  severally  operate  and  enure  (but  subject  and 
charged  as  hereinbefore  is  mentioned)  to  the  uses  &c. 

The  uses,  so  far  as  it  is  material  to  state  them,  were :  After 
solemnization  of  the  marriage,  to  the  use  that  John  Charles 
Bettesworth  Trevanion,  during  the  joint  lives  of  himself  and  J.  T. 
P.  B.  Trevanion,  should  take  an  annuity  of  250L,  payable  out  of  all 
the  premises  appointed  and  granted,  released  &g.,  with  the  usual 
powers  of  distress  and  entry :  and  to  the  further  use  that  Charlotte 
Trelawney,  if  she  should  survive  her  intended  husband,  should  take 
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an  annuity  of  250Z.  for  her  jointure,  similarly  secured:    And,       Walsh 
subject  &c.  as  ^before  mentioned,  to  the  use  of  the  two  parties  of   tbbvanion. 
the  5th  part,  as  trustees,  for  a  term  of  500  years  from  the  day  of      [  ^742  ] 
the  marriage,  and,  subject  thereto,  to  the  use  of  J.  T.  P.  B. 
Trevanion  for  his  life,  remainder  to  J.  G.  B.  Trevanion  for  his  life, 
remainder  to  the  sons  of  the  marriage  in  tail  male,  with  remainders 
over,  which  it  is  unnecessary  to  notice.    The  trusts  of  the  term  of 
500  years  were  for  securing  the  two  annuities  of  2502. 

The  case  then  stated  that  there  was  annexed  to  the  last  mentioned 
indenture  a  schedule,  which  specified  and  contained  the  same 
messuages,  lands  and  hereditaments,  and  the  same  only,  as  were 
specified  and  contained  in  the  schedule  to  the  mortgage  indentures 
of  18th  and  19th  July,  1824 ;  and  that  in  fact  the  schedule  to  the 
said  indentures  of  12th  and  18th  June,  1827,  was  an  exact  copy  of 
the  schedule  to  the  said  indentures  of  18th  and  19th  July,  1824. 

It  was  found,  for  the  purposes  of  the  present  case,  that  the 
releasors  in  the  said  indentures  of  12th  and  18th  June,  1827,  were 
seised  of  the  legal  estate  of  and  in  such  of  the  messuages,  lands  and 
hereditaments  as  passed  by  the  said  last  mentioned  indentures. 

The  plaintiffs  contended  that  such  messuages,  lands  and  heredita- 
ments only  as  were  comprised  in  the  schedule  to  the  said  indentures 
of  12th  and  18th  June,  1827,  and  no  others,  passed  and  were 
conveyed  under  and  by  virtue  of  the  said  indentures;  but  the 
defendant  Hugh  Charles  Trevanion,  the  first  tenant  in  tail  under 
the  limitation  contained  in  the  said  last  stated  indentures,  contended, 
that  all  the  messuages,  lands  and  hereditaments  of  the  said  John 
Trevanion  Purnell  Bettesworth  Trevanion  and  John  Charles 
Bettesworth  Trevanion  situate  in  the  manor  and  parishes  aforesaid 
and  ^specified  in  the  schedules  to  the  said  indenture  of  bargain  and  [  ^743  ] 
sale  of  8th  November,  1828,  and  the  said  capital  messuage  or  mansion 
house  of  Carhais  and  Carhais  Park,  passed  and  were  conveyed 
under  and  by  virtue  of  the  indentures  of  12th  and  18th  June,  1827. 
The  Vice-Changellob  ordered  that  the  question  in  this  caise 
should  be,  whether  any,  and  if  any  what,  lands  or  hereditaments, 
other  than  those  comprised  in  the  indentures  of  18th  and  19th 
July,  1824,  and  15th  July,  1825,  in  the  pleadings  mentioned,  were 
conveyed  by  the  said  indentures  of  12th  and  18th  June,  1827. 

Sir  F.  Kelly,  for  the  plaintiffs  (i) : 
First :  On  reading  the  whole  of  the  marriage  settlement  of  18th 
(1)  The  case  was  argued  before  Patteson,  Coleridge  and  Erie,  J  J. 
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Walsh  June,  1827,  it  is  clear  that  the  parties  to  that  instrument  intended 
TrbvIviok.  to  settle  the  lady's  fortune,  and  the  lands  comprised  in  the  mortgage 
to  the  Bank  of  England,  and  no  other  lands.  Secondly :  The  true 
construction  of  the  instrument  is  such  as  to  give  effect  to  this 
intention,  so  appearing  on  the  face  of  the  whole  instrument, 
notwithstanding  the  general  words  used  in  the  operative  part. 

First,  as  to  the  intention  appearing  on  the  face  of  the  instrument. 
The  deed  recites  that  the  intended  husband  and  his  father,  as  donees 
of  the  power,  had  power  to  appoint  the  uses  of  the  lands  therein- 
after appointed  &c.,  together  with  other  hereditaments :  that  was 
accurate ;  and  the  expression  shows  that  the  lands  intended  to  be 
settled  were  not  the  whole  of  tbe  lands  comprised  in  the  power.  It 
then  proceeds  to  recite  the  mortgage  deeds,  and  the  agreement, 
[  •744  ]  made  on  the  treaty  *of  marriage,  that  the  whole  of  the  lady's 
fortune,  and  such  of  the  hereditaments,  subject  to  the  power  of 
appointment,  as  are  comprised  in  the  mortgage  deeds,  should  be 
settled.  The  deed  then  proceeds  to  say,  that,  for  carrying  out  the 
agreement,  the  intended  husband  and  his  father,  who  are  the  donees 
of  the  power,  appoint  that  the  lands  settled  by  this  deed  shall  go 
and  remain  (but  subject  and  charged  as  therein  is  mentioned)  to 
certain  uses.  So  far  every  word  makes  it  manifest  that  the  intention 
was  to  settle  the  land  which  was  subject  to  and  charged  by  the 
mortgages  and  that  alone.  Then  comes  the  part  of  the  deed  which 
raises  the  question.  The  conveyancer  has  thought  it  safe,  in  case 
the  power  should  not  be  well  executed,  to  add  a  conveyance  from 
the  donees  of  the  power  of  their  estate:  and  accordingly,  by  a 
further  clause  of  the  deed,  the  intended  husband  and  his  father 
convey  to  the  same  uses  ''  all "  their  lands  lying  in  certain  parishes, 
and  which,  it  is  said,  ''  are  intended  to  be  specified  and  described  in 
the  schedule  hereunder  written,  but  which  schedule  is  not  intended 
to  abridge  or  affect  the  generality  of  the  description  hereinbefore 
expressed."  The  schedule  specifies  the  same  lands  as  were  mort- 
gaged, and  no  more.  But,  inasmuch  as  all  the  lands  of  the  husband 
and  his  father  lying  in  the  parishes  comprehended  property  not 
included  in  the  mortgage,  the  defendants  say  that  property  passed, 
though  manifestly  not  meant  to  be  conveyed.  That  makes  the 
plaintiffs'  second  proposition  material;  namely  that,  where  on 
perusing  the  whole  of  a  deed  the  intention  of  the  parties  is  manifest, 
general  words  inconsistent  with  that  intention  must  give  way. 
There  are  many  authorities  to  that  effect.  In  1  Shep.  Touchst.  86, 
[  *745  ]      87,  88,  the  rules  for  the  construction  *of  deeds  are  laid  down ;  they 
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show  that  the  intention  is  to  be  looked  to,  not  the  particular  Walsh 
expressions.  These  rules  are  stated  by  Willbs,  Ch.  J.,  in  deliver-  thbvanion. 
ing  the  unanimous  opinion  of  the  Judges  at  the  Bar  of  the  House 
of  Lords  in  Parkhurst  v.  Smith,  lessee  of  Dormer  (i),  and  have  been 
always  followed.  In  Cholinondeley  v.  Clinton  (2),  Sir  T.  Plumbr, 
Master  of  the  Bolls,  says  (3),  after  reviewing  many  authorities,  that  he 
considers  it  a  settled  rule  of  construction  ''  that  the  primary  object 
of  enquiry  is  the  intention  of  the  party ;  and  that  where  that  is,  on 
the  face  of  the  instrument,  clearly  and  satisfactorily  ascertained, 
and  found  not  to  be  contrary  to  any  rule  of  law,  the  Court  is  bound, 
if  the  words  will  admit  of  a  construction  conformable  to  the  inten- 
tion, to  adopt  that  construction,  however  contrary  it  may  be  to 
technical  meaning  and  inference."  These  expressions  were  not 
mere  dicta,  but  were  the  reasons  given  in  an  elaborate  judgment 
and  in  a  case  of  great  importance,  for  putting  a  construction  on  the 
whole  of  a  deed,  very  different  from  that  which  would  have  been 
put  upon  the  operative  part  uncontrouled  by  the  recitals.  And 
there  are  numerous  authorities  showing  that  recitals  do  controul 
general  words :  4:  Cruise's  Dig.  p.  245,  tit.  Deed,  c.  20,  Henn  v. 
Hanson  (4),  'Thoiye  v.  Tho^ye  (5),  Monis  v.  Wilford  (6).  In  Moore  v. 
Magrath  (7),  Lord  Mansfield  uses  language  very  applicable  to  this 
case.  He  says :  "  I  am  of  opinion  that  he  "  (the  settlor)  "  never 
had  an  idea  of  conveying  any  part  of  these  lands  by  the  deed  of 
1742,  though,  by  the  blunder  of  *the  drawer,  he  may  have  used  [  *746  ] 
words  that  might  extend  to  them.  The  deed  begins  with  the 
preamble  usual  in  all  settlements ;  that  is,  by  reciting  what  it  is 
that  the  grantor  intends  to  do ;  and  that,  like  the  preamble  to  an 
Act  of  Parliament,  is  the  key  to  what  comes  afterwards."  He  adds : 
''  I  am  therefore  of  opinion  from  the  words  of  the  preamble,  that  the 
donor  did  not  intend  to  include  his  paternal  estate :  and  it  is  more 
than  probable  that  the  drawer  by  mistake  omitted  inserting  the  two 
counties  before  the  words  '  in  the  kingdom  of  Ireland.'  "  There  are 
several  more  modern  cases,  in  which  the  same  doctrine  is  acted  upon : 
PearsaU  v.  Surnmersett  (8),  PayUr  v.  Homersham  (9),  SoUy  v.  Forbes  (10), 
Doe  d.  Meyrick  v.  Meyrick  (11),  and  lastly  Lindo  v.  Lindo  (12) ^ 

(1)  WiUes,  327  ;  5.  a  3  Atk.  135.  (8)  4  Taunt.  593. 

(2)  22  E.  E.  84  (2  J.  &  W.  1).  (9)  16  K.  E.  516  (4  M.  &  S.  423). 

(3)  P.  101.  (10)  22  E.  E.  641  (2  Brod.  &  B.  38). 

(4)  1  Sid.  141.  (11)  37  E.  E.  687  (2  0.  &  J.  223 ; 

(5)  1  Ld.  Eay.  235.  ,S.  C.  2  Tyr.  178). 

(6)  2  Show.  47.  (12)  49  K.  E.  419  (1  Beav.  496). 

(7)  1  Cowp.  9. 
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Walsh  These  authoritieB  all  agree,  and  are  applications  of  the  maxim 
Trbvanion.  ''^^  pracedentibus  et  con$equentibus  optima  Jit  interpretatio : '* 
and  they  establish,  as  a  rule  of  construction,  that,  if  the  recitals 
show  clearly  that  it  was  the  intention  of  the  parties  to  affect  only  a 
part  of  what  might  have  been  affected  by  the  general  words  in  the 
operative  part,  the  general  words  shall  be  controuled  and  the  deed 
shall  be  construed  according  to  the  intention. 

Martin,  for  the  defendants  : 

Hugh  Charles  Trevanion,  being  the  first  tenant  in  tail  bom  under 
the  marriage,  is  a  purchaser  for  valuable  consideration  under  the 
settlement ;  the  plaintiffs  represent  the  settlor.  It  is  clear,  as  a 
[  *747  ]  rule  of  construction,  that  ambiguous  words  *are  to  be  construed  in 
favour  of  the  purchaser,  and  most  strongly  against  the  settlor  whose 
words  they  are. 

The  rules  laid  down  in  Sheppard's  Touchstone  are  the  recognised 
rules  of  law :  but  the  real  question  is,  how  they  shall  be  applied  in 
the  present  case.  It  is  but  a  phrase,  to  say  that  the  words  are  not 
the  principal  thing  in  a  deed,  but  the  intention :  that  is  true ;  but 
the  intention  is  to  be  gathered  from  the  ^rds ;  and  the  words  are 
to  be  construed  according  to  fixed  rules  of  law,  which  are  or  ought 
to  be  known  by  those  who  use  them.  The  passage  referred  to, 
4  Cruise's  Dig.  p.  245,  referred  to  on  the  other  side,  is  this: 
''  Where  general  words  stand  alone  in  a  release,  unqualified  by  any 
recitals,  they  shall  be  construed  most  strongly  against  the  releasor. 
But  where  there  is  a  particular  recital  in  a  deed,  and  general  words 
of  release  are  afterwards  inserted,  the  generality  of  the  words  shall 
be  qualified  by  the  recital."  That  is  unquestionably  correct.  The 
author  is  directing  his  mind  to  general  words  properly  so  called, 
mere  words  of  style,  such  as  ''  all  demands  "  in  a  release ;  and 
these  may  be,  and  often  are,  controuled  by  recitals.  With  two 
exceptions,  which  will  be  noticed  presently,  the  cases  cited  on  the 
other  side  are  instances  of  such  mere  general  words  of  style.  But 
here  the  operative  part  of  the  settlement  expressly  describes  the 
thing  conveyed;  it  describes  it,  as  all  the  lands  of  the  two 
Trevanions,  situate  and  lying  within  the  manor  of  Garhais,  and 
also  within  eight  parishes  named.  These  are  not  mere  general 
words,  but  a  specific  description  of  a  particular  estate.  The  more 
particular  description  in  the  schedule  would  at  most  be  falsa  demon- 
L  ♦748  ]  stratio ;  and  **  falsa  demonstratio  non  nocet :  "  but  it  *is  not  necessary 
to  rely  on  that  maxim ;  for  the  deed  expressly  declares  that  the 
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schedule  shall  not  abridge  or  affect  the  generality  of  the  above  Walsh 
description.  This  part  of  the  deed,  conveying  the  lands,  is  distinct  trevaniok. 
and  separate  from  the  appointing  part:  it  is  unambiguous  in 
itself :  and  the  question  comes  to  be,  whether  under  those  circum- 
stances it  shall  be  set  aside  in  favour  of  the  grantor  by  a  separate 
and  independent  recital  inconsistent  with  it.  Of  the  cases  cited 
for  the  plaintiffs,  as  has  been  already  observed,  Henn  v.  Hanson  (i), 
Thorpe  v.  Thorpe  (2),  Pearsall  v.  Summer  sett  {;A)y  Payler  v.  Homer- 
8ham{i),  and  Lindo  v.  Undo  (5)  are  instances  of  mere  general 
words  being  cut  down.  These  decisions  are  inapplicable  to  the 
present  case.  Doe  d.  Meyrick  v.  Meynck  (6)  turned  on  the  con- 
struction of  two  deeds :  the  construction  of  the  first  deed  in  that 
case  was  but  an  example  of  the  application  of  the  same  rule ;  the 
construction  of  the  second  deed,  so  far  as  it  has  any  bearing  on 
the  present  case,  is  in  favour  of  the  defendants,  though  it  is  not 
much  in  point. 

Two  of  the  cases  cited,  however,  are  not  of  that  kind.  The 
passage  cited  from  the  judgment  of  Sir  T.  Plumer  in  Cholmondeley 
v.  Clinton  (7)  is  in  favour  of  the  plaintiffs ;  but  the  judgment  of  Sir 
W.  Grant  in  the  same  case  (a),  and  the  opinion  of  three  out  of  four 
of  the  consulted  Judges  of  the  King's  Bench  (9),  were  opposed  to 
that  of  Sir  T.  Plumer;  and,  though  *his  decree  was  ultimately  [•749] 
confirmed  in  the  House  of  Lords  (lo),  it  was  sustained  on  a  distinct 
ground.  His  dictum  in  the  case  is  not  therefore  entitled  to  much 
weight.  The  decision  of  Lord  Mansfield  in  Moore  v.  Magrath  (i  i)  was 
an  instance  of  a  well-known  error  of  that  great  Judge.  He  confused 
the  distinctions  between  law  and  equity ;  and,  sitting  in  a  court  of 
law,  he  assumed  power  to  rectify  errors,  and  construed  the  deed  in 
the  same  way  as  if  it  had  been  before  him  in  equity.  These  are 
the  only  authorities  cited  which  are  really  in  favour  of  the  plaintiffs. 
On  the  other  hand,  it  is  a  rule  of  construction  that,  if  the  operative 
part  is  clear,  and  differs  from  a  recital,  the  operative  part  shall 
prevail.  This  is  laid  down  by  Sir  J.  Leach,  M.  R.,  in  Bailey  v. 
Lloyd  {12).  So  in  Com.  Dig.  Parols  (A  19),  it  is  said:  "But  a 
recital  does  not  confine  subsequent  words  by  which  the  intent 

(1)  1  Sid.  141.  (7)  22  E.  R.  84  (2  J.  &  W.  101). 

(2)  1  Ld.  Bay.  235.  (8)  16  R.  R.  167  (2  Mer.  171). 

(3)  4  Taunt.  693.  (9)  21  R.  R.  419  (2  B.  &  Aid.  625). 

(4)  16  R.  R.  516  (4  M.  &  S.  423).  (10)  Cholmondeley    v.     ClinUmy    22 

(5)  49  R.  R.  419  (1  Beav.  496).  R.  R.  83,  99  (4  Bligh,  1). 

(6)  37  R.  R.  687  (2  Cr.  &  J.  223;  (11)  1  Cowp.  9. 

B.  C.  2  Tyr.  179).  (1 2)  29  R.  R.  30  (5  Biisb.  330, 334). 
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Walsh  appears  more  large."  As  Tindal,  Ch.  J.  puts  a  similar  point  in 
Trevanion.  Ingleby  v.  Swift  (i),  Why  is  the  Court  to  assume  that  the  error  is 
in  the  conveyance  and  not  in  the  recital  ?  It  is  said  by  Lord  Holt 
in  Bath  and  Mountagtie's  case  (2),  "  The  reciting  part  of  a  deed  is 
not  at  all  a  necessary  part  either  in  law  or  equity.  It  may  be 
made  use  of  to  explain  a  doubt  of  the  intention  and  meaning  of  the 
parties,  but  it  hath  no  effect  or  operation.  But  when  it  comes  to 
limit  the  estate,  there  the  deed  is  to  have  its  effect  according  to 
what  limitations  are  therein  set  forth."  So  in  Alexander  v. 
Crosbie  (3),  where  the  recital  excluded  from  the  settlement  a  par- 
[  •750  ]  ticular  *estate,  but  the  conveying  part  included  it,  the  Irish 
Chancellor  Sir  E.  Suoden  said :  "  I  must  sacrifice  either  the  first 
or  the  second  part  of  the  deed ;  if  there  are  two  parts  of  a  deed 
inconsistent  with  each  other,  I  must  sacrifice  one,  but  can  I  have 
any  doubt  in  sacrificing  the  general  description  in  the  first  part  in 
favour  of  that  in  the  latter  part,  in  which  there  is  a  clear,  defined, 
and  expressed  intention  ?  "  These  cases  are  examples  of  a  general 
rule  within  which  the  present  case  falls.  Mr.  Preston  (4)  expresses 
the  rule  of  conveyances  in  the  following  terms.  "  Whatever  errors 
may  be  in  the  recitals  and  in  whatever  degree  they  may  perplex 
the  evidence  in  point  of  deduction,  yet  a  substantial  independent 
grant  of  parcels,  &c.  by  a  full  description,  or  by  certainties,  which 
are  free  from  mistake,  will  not  be  impugned  by  any  error  in  the 
recitals." 

In  the  present  case  it  is  by  no  means  clear  that  the  recitals  do 
express  the  intention  to  convey  the  equity  of  redemption  only  ;  the 
powers  of  distress  and  entry  would  not  have  been  granted  if  the 
intention  had  not  been  to  convey  some  legal  estate ;  and  the  equity 
of  redemption  was  not  of  adequate  value  to  secure  the  rent-charge. 
But  at  all  events,  if  the  recital  and  the  operative  part  differ,  the 
latter  must  prevail. 

Sir  F.  Kelly  was  heard  in  reply. 

Cur.  adv.  rult. 

Patteson,   J.,  on  a  subsequent  day  in  this  vacation  (July  6th), 
delivered  the  judgment  of  the  Court: 

.  *.  I  We  do  not  feel  it  to  be  necessary  in  this  case  to  *enter  upon  an 

examination   of  the  authorities  cited  on  one  side  or  the   other  ; 

(1)  10  Bing.  84.  Chancery,  temp.  Sugden^  145. 

(2    3  Casea  in  Chancery,  96,  101.  (4)  1    Preston    on    Abstracts,    62, 

(3)  Lloyd  &  Goold  (Irish  Reports,      2nd  ed. 
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because,  taking  the  rule  of  oonstruction  in  the  strongest  and  most  Wai^h 
favourable  way  for  the  defendants,  it  cannot  be  pressed  beyond  trevanion. 
this :  that,  when  the  words  in  the  operative  part  of  a  deed  of  con- 
veyance are  clear  and  unambiguous,  they  cannot  be  controuled  by  the 
recitals  or  other  parts  of  the  deed.  On  the  other  hand,  when 
those  words  are  of  doubtful  meaning,  the  recitals  and  other  parts 
of  the  deed  may  be  used  as  a  test  to  discover  the  intention  of  the 
parties,  and  to  fix  the  true  meaning  of  those  words. 

The  words  here  are  ''all  and  singular  the  messuages,  lands, 
tenements  and  other  hereditaments  of  them  the  said  John 
Trevanion  Pumell  Bettesworth  Trevanion  and  John  Charles 
Bettesworth  Trevanion  situate,  lying  and  being  within  the  manor 
of  Garhais,  and  also  within  the  several  parishes  of  St.  Michael, 
Carhais,  Cuby,  Goran,  Probus,  Veryan,  St.  Teath,  and  St.  Dennis, 
in  the  said  county  of  Cornwall,  and  which  are  intended  to  be 
specified  and  described  in  the  schedule  hereunder  written,  but 
which  schedule  is  not  intended  to  abridge  or  affect  the  generality 
of  the  description  hereinbefore  expressed  and  contained."  These 
words  are  not  clear  and  unambiguous  :  they  may  either  include  all 
the  lands  of  the  parties  situate  in  the  manor  and  parishes  mentioned, 
whether  those  lands  be  specified  and  described  in  the  schedule  or 
not,  or  they  may  include  only  such  lands  in  the  same  manor  and 
parishes  as  are  virtually  and  in  substance  specified  and  described 
in  the  schedule,  though  they  may  be  imperfectly  and  inaccurately 
so  specified  and  described.  The  latter  meaning  is  the  more 
sensible  and  probable  one  to  be  collected  from  the  words  used, 
independently  of  any  supposed  intention  of  the  parties,  *or  any  [  *752  ] 
other  parts  of  the  deed.  At  any  rate  the  former  meaning  is  not 
clear  and  unambiguous. 

We  must  therefore  look  to  the  recitals  and  other  parts  of  the 
deed :  and,  when  we  do  so,  it  is  utterly  impossible  to  doubt  but 
that  the  parties  intended  to  confine  the  operation  of  the  deed  to  the 
lands  which  were  in  mortgage  to  the  Bank  of  England.  The  deed 
recites  that  the  Trevanions,  father  and  son,  had  power  to  appoint 
the  lands  &c.  ''  hereinafter  appointed  and  granted,  released  and 
confirmed,  or  expressed  and  intended  so  to  be,  with  their  rights, 
members  and  appurtenances,  together  with  other  hereditaments." 
It  is  plain,  therefore,  that  it  was  not  intended  to  pass  all  the  lands 
and  hereditaments  over  which  they  had  a  power  of  appointment. 
The  deed  afterwards  recites  a  mortgage  to  the  Bank  of  England  of 
certain   of  the  said   lands,  and   afterwards   recites   the  intended 

50—2 
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Walbh  marriage  of  John  Charles  Bettesworth  Trevanion  with  Miss 
Tbkvanion.  Trelawney,  who  had  considerable  property,  and  that,  "  upon  the 
treaty  for  the  said  intended  marriage  "  it  was  "  agreed  that  sueh  of 
the  hereditaments  subject  to  the  joint  appointment  of  them  the 
said  John  Trevanion  Purnell  Bettesworth  Trevanion  and  John 
Charles  Bettesworth  Trevanion  as  are  comprised  in  the  said  recited 
indentures  of  mortgage,  and  the  whole  of  the  said  real  and  personal 
property  of  her  the  said  Charlotte  Trelawney,  should  be  settled  to 
certain  uses  &c."  It  then  recites  that  Miss  Trelawney's  property 
was  to  be  settled  by  another  deed  of  even  date  with  the  deed  in 
question.  It  then  goes  on :  "  Now,  therefore,  for  carrying  into 
execution  the  said  agreement,  as  far  as  respects  such  of  the  said 
hereditaments  subject  to  the  joint  appointment  of  the  said  John 
Trevanion  Purnell  Bettesworth  Trevanion  and  John  Charles  Bettes- 

[  *753  ]  worth  ^Trevanion  as  are  hereinafter  appointed  and  granted,  released 
and  confirmed,  or  expressed  and  intended  so  to  be.  This  indenture 
witnesseth  that,  in  consideration  of  the  said  intended  marriage,  and 
of  the  settlement  which  has  been  made  or  is  intended  to  be  made  " 
of  Miss  Trelawney's  property,  "they  the  said  John  Trevanion 
Purnell  Bettesworth  Trevanion  and  John  Charles  Bettesworth 
Trevanion"  direct,  limit  and  appoint  that  "the  messuages  or 
tenements,  lands  and  other  hereditaments,  hereinafter  granted, 
released  and  confirmed,  or  expressed  and  intended  so  to  be,"  "shall 
be  and  remain  (but  subject  and  charged  as  hereinbefore  is 
mentioned)  to  the  uses  &c."  8o  that  in  the  appointing  part  of 
the  deed,  which  is  an  operative  part  as  well  as  the  granting  and 
releasing  part,  the  lands  are  said  to  be  subject  and  charged ;  which 
can  only  refer  to  the  mortgage  to  the  Bank  of  England,  for  no 
other  charge  is  alluded  to  or  pretended  to  exist,  and  therefore  must 
be  confined  to  the  lands  in  mortgage;  and  then  follows  the  granting 
and  releasing  part,  which  contains  the  words  before  stated,  and  on 
which  this  question  arises.  Those  words,  as  far  as  the  description 
of  the  parcels  goes,  are  precisely  the  same  ^s  the  words  in  the 
mortgage  deed ;  but  in  the  mortgage  deed  the  concluding  words 
are  "  which  are  specified  and  described  in  the  schedule  hereunder 
written ; "  whereas  in  the  deed  in  question  the  concluding  words 
are  ''  and  which  are  intended  to  be  specified  and  described  in  the 
schedule  hereunder  written,  but  which  schedule  is  not  intended  to 
abridge  or  affect  the  generality  of  the  description  hereinbefore 
expressed  and  contained."  The  insertion  of  the  word  "and" 
makes  no  real  difference  in  the  sense  of  the  passage;  and  the 


VOL.  Lxxxi.]        1850.    Q.  B.    15  Q.  B.  758—755.  789 

qualifying  words  relate  *only  to  the  operation  of  the  schedule,       Walbh 
and  must  be  taken  in  the  latter  of  the  two  meanings  we  have   trbvanion. 
formerly  mentioned ;  otherwise  the  appointing  part  of  the  deed      I  •^si  ] 
and  the  granting  part  will  relate   to  different  lands,  which  is 
absurd.      The  schedules  in  the  two  deeds  are  identical.      Now, 
taking   all   these  passages  together,   we   think  the  intention  of 
the  parties  to  be  clear  beyond  all  doubt,  as  we  have  already 
intimated. 

Something  was  said  as  to  the  trusts  of  this  deed ;  the  first  of 
which  is  to  pay  an  annuity  or  rent-charge  of  250Z.,  with  power  of 
distress  and  entry  ;  and  it  was  argued  that  such  a  trust  could  never 
have  been  intended  to  apply  to  a  mere  equity  of  redemption  (for 
the  mortgage  to  the  Bank  of  England  is  in  fee),  and  therefore  that 
other  lands  not  in  mortgage  must  have  been  intended  to    be 
conveyed ;  also  that  the  rental  of  the  lands  mortgaged  was  inade- 
quate to  pay  the  interest  of  the  mortgage  money  and  the  annuity 
together.    As  to  the  first  of  those  arguments,  it  amounts  only  to 
this,  that  the  mortgagors  (the  settlors)  treat  the  lands  as  if  they 
were  their  own,  as  if  they  had  the  legal  estate  instead  of  an  equity 
of  redemption  only,  which  is  a  case  of  common  occurrence,  though 
it  may  be  that  some  difficulties  might  arise  in  pursuing  the  remedies 
by  distress  and  entry.    Moreover,  as  the  power  of  distress  and 
entry  extends  to  all  the  lands  appointed,  and  so  will,  at  any  rate, 
include  the  mortgaged  lands,  the  difficulty  is  at  best  but  partially 
removed  by  supposing  the  other  lands  to  pass  by  the  deed ;  even 
then,  the  same  inference  would  remain  necessarily  to  be  made, 
that  the  mortgagors  had  mistaken  the  nature  of  their  present 
interest.    As  to  the  second  argument,  it  appears  by  the  case  that 
the  sum  borrowed  on  mortgage  was  *20,000Z.  at  4  per  cent,  (i),  if      [  ♦tss  ] 
paid  punctually,  so  that  the  interest  would  be  8002. ;  the  annuity 
being  added  would  make  the  whole  charge  1,050Z. ;  and  the  rental 
is  stated  to  be  1,890/.  (2).     So  that  neither  of  these  arguments  are 
of  weight  enough  to  alter  our  view  of  the  intention  of  the  parties, 
or  of  the  legal  effect  of  this  deed,  which  we  are  of  opinion  is  to 
convey  only  the  lands  which  were  in  mortgage  to  the  Bank  of 
England.    And  we  shall  certify  this  our  opinion  to  the  High  Court 
of  Chancery  accordingly. 

(1)  By  the  terms  of  the  mortgage  accepted, 

deeds,  the  interest  was  nominally  5  per  (2)  This  appeared  by  the  schedules 

cent.  ;    but,  if  payment  were  made  to  the  mortgage  deed  of  1824  and  deed 

punctually,  4  per  cent,  was   to   be  of  settlement. 
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Walsh  The'following  Certificate  was  sent: 

r. 

Thevanion.  "We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion 
that  no  lands  or  hereditaments  other  than  those  comprised  in  the 
indentures  of  the  18th  and  19th  days  of  July  1824,  and  the  15th 
day  of  July,  1825,  in  the  pleadings  mentioned,  were  conveyed  by 
the  indentures  of  the  12th  and  18th  day  of  June,  1827. 

"J.  Pattbson. 


"July  6th,  1850." 


"J,    T.    COLBRIDOE. 

"  W.  Erle." 


1850.  DOE  D.  FKANCE  and  Others  v.  ANDREWS  and 

"— '  Othebs  (1). 

t  ^^^  1  (15  Q.  B.  756—761.) 

Ejectment,  in  1849,  by  reversioner  for  premises  demised,  in  1801,  for 
three  lives,  and  twenty-one  years.  Two  of  the  cestui  que  vies  had  died 
before  1828.  No  witness  was  called  who  had  ever  known  the  third;  and, 
except  the  mention  of  him  in  the  lease  (whicl^  described  him  as  aged  ten 
years),  there  was  no  proof  that  he  had  ever  existed.  No  evidence  of  search 
for  him  was  given  : 

Held  that,  to  raise  the  presumption  of  his  death,  there  should  have  been 
evidence  that  he  had  not  been  heard  of  by  those  persons  who  would 
naturally  have  heard  of  him  had  he  been  alive,  or  that  search  had  been 
ineffectually  made  to  find  such  a  person ;  and  that  the  mere  fact  that  no 
witness  called  had  heard  of  him  was  not  sufficient : 

Held,  also,  that  an  entry  in  the  parish  book,  kept  at  the  parish  church, 
of  a  burial  in  the  workhouse  cemetery  within  the  parish,  was  evidence  of 
the  death  of  the  person  named,  though  it  appeared  that  the  incumbent 
sanctioned  the  entries  in  the  book  on  the  faith  of  statements  made  by 
others,  and  not  from  his  personal  knowledge  of  the  burials. 

Ejectment.     The  demises  were  laid  in  the  year  1849. 

On  the  trial  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1849,  it  appeared  that  this  ejectment  was  brought  to 
recover  possession  of  some  property  in  Liverpool,  which  had  been 
leased  in  1801,  for  three  lives,  and  for  twenty-one  years  after  the 
decease  of  the  survivor.  The  lessor  of  the  plaintiff  traced  his  title 
from  the  lessor  in  1801 ;  and  the  dispute  was,  whether  the  term 
then  created  had  expired  before  the  day  of  the  demise  or  not.  This 
depended  upon  the  question  whether  the  three  lives  had  all  dropped 
before  the  year  1828  or  not. 

Satisfactory  evidence  was  given  of  the  extinction  of  two  of  the 
lives  within  due  time.  The  contest  was  aa  to  the  third.  The  jmrty 
was  described  in  the  lease  as  "Eichard  Harrison,  son  of  Bichard 

(1)  Cited,  Prudential  A»8,  Co.  v.  Edmonds  (1877)  2  App.  Caa.  487,  d09.— A.  C. 
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Harrison,  of"  &c.,  "aged  about  ten  years/*  The  lessor  of  the  DoBd. 
plaintiflf  produced  in  evidence  an  examined  copy  of  an  entry  in  a  ^^^^^ 
a  book  kept  at  St.  Peter's  Church,  one  of  the  parish  churches  of  Andrew^. 
Liverpool  (i).  It  was  an  entry  of  the  burial  of  Eichard  Harrison, 
a  pauper,  in  St.  Mary's  Parish  *Cemetery  in  1827.  It  was  objected  [  *7ft7  ] 
that  this  entry  in  a  book  at  St.  Peter's  Church  of  a  burial  at  St. 
Mary's  could  not  be  received.  To  meet  this,  the  master  of  the 
Liverpool  Workhouse  was  called,  who  proved  that  the  cemetery  • 
attached  to  the  workhouse  was  called  St.  Mary's  Cemetery,  and 
was  in  the  parish  of  Liverpool ;  and  that  the  paupers  who  died 
in  the  workhouse  were  buried  at  the  cemetery,  and  entries  of 
the  burials  were  made  in  a  book  kept  there.  According  to  his 
evidence,  this  book  was  from  time  to  time  taken  to  the  parish 
church,  St.  Peter's ;  and  from  it  the  entries  were  copied  into  the 
parish  register  by  a  clerk,  who  was  paid  Sd.  a  thousand  for 
copying  them.  Some  doubt  was  expressed  as  to  the  witness's 
knowledge  of  the  course  of  business  at  St.  Peter's ;  but  no  other 
evidence  was  produced^  on  the  point.  The  learned  Judge  then 
admitted  the  evidence.  No  witness  was  called  who  had  ever  known 
either  Eichard  Harrison  the  cestui  que  vie,  or  Eichard  Harrison 
the  pauper  in  the  workhouse.  One  of  the  witnesses,  who  at  the 
time  of  the  trial  was  about  thirty-eight  years  old,  was  grand 
nephew  of  the  Eichard  Harrison  described  in  the  lease  as  the 
father  of  the  cestui  que  vie.  He  had  never  known  of  the  exist- 
ence of  his  cousin,  and  was  not  aware  of  having  any  other 
relations  now  alive. 

The  learned  Judge  directed  a  nonsuit,  subject  to  leave  to  enter 
a  verdict  for  the  plaintiflf  if  there  was  evidence,  on  which  the  jury 
ought  to  have  acted,  that  Eichard  Harrison  the  cestui  qui  vie  died 
twenty-one  years  before  the  day  of  the  demise. 

Martin  having  obtained  a  rule  nisi  accordingly  (2),  the  case  was 
now  argued. 

Crampton,  Overend  and  Brett,  for  diflferent  defendants,  showed       [  758  ] 
cause : 

The  copy  of  the  entry  at  the  church  is  not  evidence.  It  is  but 
a  copied  extract  from  the  book  kept  at  the  workhouse ;  and  the 

(1)  The  borough  of  Liverpool  con-  (2)  Doe  d.  Oeorge  v.  Jeuoriy  8  R.  R. 

sists  entirely  of  one  parish.   There  are  408  (6  East,  80),  and  Doe  d.  Lloyd  y. 

two  parish  churches  belonging  to  it,  Deakin,  23  R.  R.  335  (4  B.  &  Aid.  433), 

St.  Peter  and  St.  Nicholas.  were  cited  in  moving. 
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Doe  d.       book  kept  at  the  workhonse  itself  is  not  evidence.      The  reason 
V.  why   an    entry  in  a    parish   register  is   evidence   of   the   event 

AnDBBWB,  registered  is,  that  the  parson,  in  the  course  of  a  public  duty,  con- 
temporaneously makes  an  entry  of  an  event  within  his  knowledge. 
Here  the  entries  were  made  after  the  burial  by  a  person  who,  in 
the  language  of  the  Court  in  Doe  d.  Warren  v.  Bray  (i),  was  record- 
ing a  fact  not  within  his  own  knowledge,  but  of  which  he  received 
information  from  others. 

(Pattbson,  J. :  There  is  nothing  here  to  show  that  the  entry  was 
not  made  by  direction  of  the  incumbent,  so  as  to  be  his  act.  Must 
not  we  take  it  to  be  the  act  of  the  incumbent,  who,  however  he 
got  his  information,  had  satisfied  himself  of  the  fact  before  he 
sanctioned  the  entry  ?  Is  there  any  authority  for  saying  that  an 
entry  in  a  register  would  not  be  evidence  if  it  were  shown  that 
the  ceremony  was  performed  by  a  foreign  clergyman,  and  that 
the  incumbent  acted,  not  on  his  own  knowledge,  but  on  the 
information  of  the  clergyman  who  actually  officiated  ?) 

Perhaps  it  might  be  sufficient  if  he  took  the  proper  means  of 
informing  himself;  but,  when  he  allows  a  clerk  to  enter  names 
at  BO  much  a  thousand,  a  register  so  kept  cannot  be  evidence. 

(WiGHTMAN,  J.:  The  entry  was  produced  as  coming  from  the 
parish  register  kept  at  St.  Peter's,  one  of  the  two  parish  churches 
of  Liverpool.  It  was  of  a  burial  in  St.  Mary's  Cemetery ;  and  a 
witness  was  called  to  show  that  this  was  one  of  the  parochial 
burying  grounds  in  the  parish  of  Liverpool.  The  witness,  called 
[  *759  ]  *by  the  lessor  of  the  plainiiflf  for  this  purpose,  on  cross-examina- 
tion gave  the  evidence  relied  on  by  the  defendants.  He  was  an 
officer  in  the  workhouse,  who  probably  did  not  know  much  about 
the  practice  at  the  parish  church  ;  and  no  other  evidence  was  pro* 
duced  by  either  side  on  the  subject :  but  surely  the  Court  must  give 
credit  to  a  public  officer  for  having  taken  proper  precautions  to 
secure  accuracy  in  the  registration. 

Erlb,  J.:  The  principle  on  which  entries  in  a  register  are 
admitted  is  not  that  the  person  who  makes  the  entry  does  it  con- 
temporaneously or  of  his  own  knowledge.  No  person  in  a  private 
capacity,  however  respectable  and  trustworthy,  could  make  entries 
of  burials  in  a  private  book  so  as  to  make  them  evidence  for  or 
(1)  32  B.  B.  557  (8  B.  &  C.  813). 
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against  strangers,  though  it  were  shown  that  he  did  it  in  the  most        Dob  d. 
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basiness-like  manner  and  exchisively  from  his  own  knowledge.    It  «. 

depends  upon  the  public  duty  of  the  person  who  keeps  the  register  ^i>*"^S' 
to  make  such  entries  in  it,  after  satisfying  himself  of  their  truth. 
If  he  does  so  satisfy  himself,  and  makes  the  entry,  it  is  not  open  to 
the  contesting  party  to  exclude  the  evidence  by  showing  that  he 
might  have  obtained  the  information  on  which  he  acted  in  a  more 
businesslike  manner.) 

Supposing  that  the  entry  was  properly  received,  and  that  it  was 
evidence  to  prove  that  a  Richard  Harrison  died  in  the  workhouse 
at  the  time  in  question,  there  was  no  evidence  of  the  identity  of  that 
Bichard  with  the  Bichard  Harrison  the  cestui  que  vie  in  the  lease. 
Neither  is  there  any  independent  evidence  to  prove  that  he  died 
before  1828,  which  is  the  important  time.  It  is  not  disputed  that 
evidence  that  a  man  has  not  been  heard  of  for  seven  years  is 
evidence  that  he  is  *dead  ;  but  there  was  no  evidence  here  that  he  [  *760  ] 
had  not  been  heard  ot  later  than  1828.  There  was  not,  indeed, 
any  evidence  that  he  had  been  heard  of ;  but  that  does  not  amount 
to  the  same  proof. 

Martin,  contra,  was  called  upon  to  answer  this  last  objection : 

Unless  this  was  evidence  of  the  death  of  Bichard  Harrison,  such  a 
death  can  never  be  proved  at  all.  The  man  was  alive  in  1801 :  no 
evidence  is  given  that  he  was  ever  heard  of  since :  and  the  only 
surviving  relative  is  called,  who  never  heard  of  him  at  all.  That 
clearly  is  some  evidence  of  his  absenting  himself  for  seven  years, 
so  as  to  bring  the  case  within  stat.  19  Car.  II.  c.  6. 

(Patteson,  J. :  The  mere  lapse  of  time  does  not  raise  a  presump- 
tion of  death,  unless  you  go  farther  and  show  that  the  person  has 
been  absent,  and  not  heard  of  by  those  who  would  have  heard  of 
him  if  he  had  returned.  The  only  witness  called  here  was  a  remote 
cousin,  who  had  never  heard  of  this  man's  existence,  and  who  was 
a  boy  at  the  supposed  time  of  the  death.) 

If  the  man  has  no  relations,  and  if  no  one  who  would  naturally 
have  heard  of  him  exists,  which  is  the  fact  here,  what  can  be  done  ? 
If  every  man  in  Liverpool  were  called  as  a  witness,  it  would  but 
be  accumulating  more  testimony  of  the  same  class  as  that  given. 

(GoLBRiDGE,  J.:    My  doubt  is,  whether   there   was  reasonable 
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Dob  d.       evidence  of  enquiry  in  this  case.    Either  the  lessor  of  the  plaintiff 

*^f  ^'      might  have  produced  some  person  who  would  naturally  have  heard 

Andrews,    ^f  ^j^^  cestui  que  vie,  if  he  was  alive,  or  he  might  have  called  those 

who  had  made  search  for  such  a  person,  and  would  have  found 

him  if  he  had  existed. 

WiGHTMANy  J. :  No  evidence  of  enquiry  was  given. 

[  761  ]  The  Court  (i),  on  this  ground,  made  the  rule  absolute ;  not  to 

enter  a  verdict  for  the  plaintiff,  but  for  a  new  trial,  costs  to  be  costs 

in  the  cause. 

Rule  absolute  for  new  trial. 


18^9.       EEG.  V.  The  COMMISSIONERS  of  HER  MAJESTY'S 

May  30. 

1850.  WOODS  AND  FORESTS  (2). 

•^^^*-  (Ex  PARTE  BUDGE.) 

[  761  ]  (15  Q.  B.  761—774 ;  S.  0.  19  L.  J.  a  B.  497.) 

The  Commissioners  of  Woods  and  Forests  gave  notices,  under  stat.  9  &  10 
Vict.  c.  38,  s.  Id,  that  they  intended  to  take  lands,  specified  in  the  schedule 
to  that  Act,  for  the  purpose  of  forming  Battersea  Park.  One  of  the 
landowners  obtained  a  mandamua  to  the  Commissioners  to  cause  a  jury 
to  be  summoned,  under  sect.  23,  to  assess  compensation  for  his  land.  On 
return,  stating  the  proceedings  at  length,  (and  showing  that  the  defendants, 
in  pursuance  of  the  Act  and  on  behalf  of  the  Crown,  gave  the  notices  in 
order  to  ascertain  whether  the  lands  could  be  purchased  for  the  sum  limited 
by  sect.  1 ,  which,  by  the  claims  sent  in,  it  appeared  they  could  not)  :  and 
demurrer  to  such  return : 

Held,  that  the  Commissioners  under  the  statute  were  acting  in  a  public 
capacity,  and  that  the  notice  given  by  them  did  not  constitute  a  quasi  con- 
tract enforceable  by  mandamua.    Judgment  for  defendants. 

Mandamus  to  the  Commissioners  of  her  Majesty's  Woods, 
Forests,  Land  Bevenues,  &e.,  for  the  time  being. 

The  writ  set  forth  the  effect  of  stat.  9  &  10  Vict.  e.  38(3),  ss.  1, 15, 
16, 19, 22,  and  28,  and  suggested  also  that  Nathan  Budge  was  seised 
in  fee  of  certain  houses  and  lands  mentioned  in  the  schedule  to  the 
statute,  and  which  were  required  by  the  Commissioners  for  the  time 
being  for  the  purposes  of  that  Act  And  that  the  Commissioners, 
with  the  consent  and  approbation  of  the  Lords  of  the  Treasury,  in 

(1)  Pattkson,  Coleredgb,  Wight-  (3)  <*  To  empower  the  Commissioners 
MAN  and  Erlb.  JJ.  of  her  Majesty's  Woods  to  form  a 

(2)  Foil.  Reg.  v.  Income  Tax  Com-  Royal  Park  in  Battersea  Fields,  in  the 
mhsumers  (1888)  21  Q.  B.  D.  313,  322,  county  of  Surrey  "  (printed  with  the 
67  L.  J.  Q.  B.  513.  Public  General  Statutes). 
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pursuance  of  the  said  Act,  gave  notice  to  N.  Budge  that  it  was  their 
intention  to  take  for  the  purposes  of  the  ^said  Act  the  said  houses 
and  lands,  and  thereby  required  him,  on  or  before  the  expiration  of 
one  calendar  month  &e.,  to  leave  at  their  office  a  statement  of  the 
particulars  of  his  interest  in  the  lands,  and  also  the  amount  of  the 
sum  he  was  willing  to  receive  as  compensation  therefore.  That  Budge 
duly  sent  in  such  statement,  claiming  2,070Z. :  that  the  Commissioners 
and  Budge  did  not  agree  as  to  the  amount  of  compensation :  and 
that  the  Commissioners  were  required  by  him  to  issue  a  warrant 
to  the  sheriff  to  summon  a  jury  to  assess  the  compensation :  which 
had  not  been  done.  The  mandatory  part  of  the  writ  was  that  they 
should  issue  such  a  warrant,  or  show  cause  &c. 

Beturn.  That  the  Act  of  Parliament  in  the  said  writ  mentioned 
was  passed  for  the  purpose  of  carrying  into  effect  a  certain  recom- 
mendation therein  referred  to,  namely,  that  a  Boyal  Park  should 
be  formed  on  the  site  of  certain  lands  called  at  the  time  of  passing 
the  said  Act  ^'Battersea  Fields,'*  in  the  parish  of  St.  Mary,  Batter- 
sea,  in  Surrey  or  certain  parts  thereof,  consisting,  in  the  whole,  of 
800  acres  or  thereabouts,  together  with  an  embankment  on  the 
bank  of  the  river  Thames.  That  the  site  for  and  the  boundaries 
of  the  park  described  in  the  maps  and  plans  referred  to  in  the  said 
Act  comprise  800  acres  or  thereabouts,  and  the  several  lands  and 
tenements  &c.  mentioned  in  the  schedule  to  the  said  Act.  That, 
shortly  after  the  passing  of  the  said  Act,  the  Commissioners  for  the 
time  being  resolved  that  the  said  park  should  comprise  and  be 
co-extensive  with  the  site  and  boundaries  described  in  the  said  maps 
and  plans.  That,  in  order  to  complete  the  Boyal  Park  described  in 
the  maps  and  plans,  it  always  was  and  will  be  necessary  to  take 
and  use  the  ^several  lands  &c.  mentioned  in  the  schedule ;  and 
that,  after  the  passing  of  the  Act  and  before  the  issuing  of  the  said 
writ,  the  said  Commissioners  for  the  time  being  did,  under  and  in 
pursuance  of  the  Act,  for  and  on  behalf  of  the  Queen  (and  not 
otherwise),  and  in  order  to  ascertain  for  their  guidance  (and  not 
otherwise)  the  gross  amount  of  purchase-money  and  compensation 
which  would  be  claimed  by  the  several  persons  mentioned  in  the 
schedule  as  owners  and  lessees  for  and  in  respect  of  taking  &c.  their 
respective  lands  &c.  mentioned  in  the  said  schedule,  cause  notice 
in  writing  to  be  given  to  and  served  upon  such  last  mentioned 
persons  (including  the  said  N.  Budge  as  in  the  said  writ  mentioned) 
in  the  manner  directed  by  the  said  Act,  of  their  intention  to  take 
and  use,  on  behalf  of  the  Queen,  the  last  mentioned  lands :  and 
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that  thereupon,  within  one  month  &c.,  divers  of  the  persona  to 
whom  such  notices  were  so  given  delivered  to  the  Commissioners 
a  statement  in  writing  of  the  particulars  of  the  estate  &c.,  and  of 
the  amount  of  the  sums  of  money  which  they  respectively  expected 
and  were  willing  to  receive  in  satisfaction  and  discharge  for  the 
value  of  such  estate  &c.  And  that  the  sums  claimed  in  and  by 
such  last  mentioned  statements  amounted  in  the  whole  to  a  sum 
exceeding  500,0002.  That,  since  the  delivery  of  the  said  statements 
as  last  aforesaid,  and  before  the  issuing  of  the  said  writ,  the 
Commissioners  ascertained,  and  they  now  say,  that  the  expense  of 
purchasing  the  lands  &c.  mentioned  in  the  said  schedule,  of  laying 
out  and  planting  the  said  Boyal  Park,  and  of  setting  out  and  making 
the  necessary  roads  over  and  approaches  to  the  same,  will  exceed 
227,600Z. :  and  the  expense  of  forming  the  said  embankment  in  the 
said  Act  mentioned  *will  exceed  25,000/.  That  the  sum  of  200,0001., 
limited  by  the  said  Act,  is  and  will  be  wholly  inadequate  for  the 
purpose  of  making,  forming,  and  completing  the  said  Boyal  Park ; 
and  that  the  Commissioners  will  not  be  able  to  make  &c.  the  same, 
unless  and  until  further  funds  are  provided  by  Parliament.  That 
the  houses  &c.  of  the  said  N.  Budge  in  the  writ  mentioned  always 
would  have  been  and  will  be  utterly  worthless  to  our  lady  the 
Queen  unless  the  Commissioners  shall  be  able  to  make,  form  and 
complete  the  said  Boyal  Park.  That  the  Commissioners  have  not 
yet  been  able  to  raise  the  sum  of  200,000/.  limited  by  the  said  Act. 
That  the  sums  necessary  to  enable  the  Commissioners  to  purchase, 
take  and  use  the  several  lands  &c.  mentioned  in  the  schedule  will 
alone  greatly  exceed  the  sum  of  100,0002. ;  and  it  is  uncertain 
whether  they  will  be  able  to  raise,  lay  out  or  apply  sums  of  money 
sufficient  for  that  purpose  before  the  space  of  five  years  from  the 
passing  of  the  said  Act  shall  have  expired.  That,  for  the  purpose 
of  enabling  the  Commissioners  to  carry  into  execution  the  purposes 
of  the  said  Act,  the  Commissioners  commonly  known  as  the  Com- 
missioners for  the  issue  of  loans  for  Public  Works  and  Fisheries  have, 
in  pursuance  of  the  statutes  in  that  behalf,  lent  and  advanced  to 
the  said  Commissioners  of  Woods  and  Forests  for  the  time  being 
two  sums  of  money,  amounting  together  to  49,942/.  5s.,  upon  the 
security  of  the  lands  &c.  purchased  and  to  be  purchased  by  the  last 
mentioned  Commissioners  under  the  authority  of  the  said  Act ;  and 
that  those  sums  are  the  only  moneys  which  they  have  been  able  to 
raise,  lay  out  or  apply  for  or  towards  the  carrying  into  execution 
the  purposes  of  the  said  Act.     That  the  whole  of  "^the  sums  so  lent 
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and  advanced,  except  14,229  0«.  Id.,  has  been  already  laid  out  and 
applied  in  carrying  into  execution  the  purposes  of  the  said  Act; 
and  that  the  residue,  not  so  laid  out  and  applied,  has  been  already 
appropriated  and  set  apart  by  the  last  mentioned  Commissioners, 
partly  for  the  payment  of  debts  already  incurred  by  them  as  such 
Commissioners  for  and  on  behalf  of  our  said  lady  the  Queen  for 
the  purpose  of  making  &c.  the  said  park,  according  to  the  said  Act, 
and  partly  for  the  purchasing,  taking  and  using  lands  &c.  mentioned 
in  the  schedule,  but  not  being  the  said  houses  &c.  of  the  said 
N.  Budge,  or  any  part  thereof.  That  the  time  at  which  the  said 
Commissioners  for  the  issue  of  loans  for  Public  Works  &c.  will  be 
able  and  willing  to  make  any  further  advances  to  the  Commissioners 
of  her  Majesty  for  the  purposes  of  the  said  Act  is  uncertain.  That 
the  Commissioners  of  Woods  and  Forests  for  the  time  being  have 
been  wholly  unable  to  borrow  or  take  up  from  any  persons,  other 
than  the  said  Commissioners  for  the  issue  of  loans  &c.,  any  money 
upon  mortgage  of  the  lands  &c.  purchased  or  which  might  be 
purchased  by  the  said  Commissioners  of  Woods  and  Forests  for  the 
time  being  under  the  authority  of  the  said  Act.  That  the  Commis- 
sioners of  Woods  and  Forests  have  not  in  their  hands  any  moneys 
whatsoever  arising  from  the  sale  of  the  possessions  of  our  said  lady 
the  Queen  which  could  have  been  or  could  be  applied  by  them  in 
carrying  into  execution  the  purposes  of  the  said  Act,  or  any  or 
either  of  them,  without  detriment  and  inconvenience  to  the  public 
service. 

That  the  last  mentioned  Commissioners,  before  and  at  the  time 
of  the  passing  of  the  Act,  were,  and  from  *thence  hitherto  have 
been,  and  still  are,  a  public  board,  for  the  management  of  the 
affairs  of  the  woods,  forests,  land  revenues,  works  and  buildings  of 
our  said  lady  the  Queen;  and  that  the  notice  in  the  said  writ 
mentioned  to  have  been  given  to  N.  Budge  was,  in  pursuance  of 
the  said  Act,  given  by  them  as  such  Commissioners  for  and  on 
behalf  of  the  Queen,  and  not  otherwise.  That  a  warrant  issued 
by  them  to  the  sheriff  or  under  sheriflf  to  summon  a  jury  in  the 
manner  directed  by  the  Act,  and  as  commanded  by  the  said  writ, 
would  be  a  warrant  by  the  said  Commissioners,  as  such  Commis- 
sioners, for  and  on  behalf  of  our  said  lady  the  Queen,  and  not 
otherwise ;  that  the  necessary  consequence  of  issuing  such  warrant 
by  them  will  be  the  making  of  an  order,  by  the  sheriff  or  under 
sheriff  to  whom  such  warrant  shall  be  so  directed,  for  the  payment 
by  such  last  mentioned  Commissioners  of  a  large  sum  of  money  to 
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the  said  N.  Budge  out  of  the  moneys  of  our  said  ladj  the  Qaeen ; 
that  the  issuing  hy  the  said  last  mentioned  Commissioners  of  any 
such  warrant  would,  under  the  circumstances  aforesaid,  occasion  a 
wasteful  expenditure  of  the  moneys  of  our  lady  the  Queen,  and  will 
place  the  said  last  mentioned  GomWissioners  in  a  position  of  great 
embarrassment.  That  five  years  from  the  passing  of  the  said  Act 
will  not  expire  until  August,  1851. 

And,  for  the  reasons  aforesaid,  the  Commissioners  of  Woods, 
Forests,  &c.,  neither  can  nor  ought  to  issue  a  warrant  to  the  said 
sheriff,  &c.,  as  by  the  said  writ  they  are  commanded. 

Demurrer,  assigning  causes  which  it  is  not  necessary  to  specify. 

The  demurrer  was  argued  in  Trinity  Term,  1849  (i). 

St?-  F,  Thesiger^  for  the  prosecutor  : 

The  first  objection  raised  by  the  return  seems  to  be,  that  the 
Commissioners  of  Woods  and  Forests  are  acting  for  the  Grown, 
and  that  a  compliance  with  this  writ  would  waste  the  money  of  the 
Crown.  Stat.  9  &  10  Vict.  c.  88,  s.  1,  enacts  that  the  Commis- 
sioners of  Woods  and  Forests  are  to  purchase  lands  to  form  this 
park,  and  that  the  park,  when  purchased,  shall  be  part  and  parcel 
of  the  possessions  and  land  revenues  of  her  Majesty  in  right  of 
her  Crown.  Now,  as,  by  statute,  the  land  revenues  of  her  Majesty 
go  to  the  Consolidated  Fund,  the  objection  that  this  is  a  waste  of 
the  money  of  the  Crown  was  a  point  to  be  considered  *by  the 
Legislature  before  passing  the  Act,  and  cannot  now  arise.     But  it 


(1)  May  30th,  1849.  Before  Lord 
Denman,  Ch.  J.,  Patteson,  Coleridge 
and  Erie,  JJ. 

Cause  was  shown  against  the  rule 
for  a  mandamus  in  Trinity  Term 
(June  13th),  1848,  before  Lord  Den- 
man, Ch.  J.,  Patteson,  Coleridge  and 
Erie,  JJ.,  by  Sir  J,  Jervis,  Attorney- 
General,  and  WeUhy ;  Sir  F.  Thesiger 
and  Ogle  supporting  the  rule.  One 
argument  in  opposition  to  the  rule 
was,  that  the  Crown  would  be  award- 
ing a  mmidamus  against  itself. 

The  judgment  of  the  Court,  making 
the  rule  for  a  mandamus  absolute,  was 
delivered  in  the  ensuing  vacation 
(July  12th),  by  Lord  Denman,  Ch.  J., 
who  said,  as  to  this  point : 

It  was  argued  that  this  writ  lies  not, 
because  it  would  be  directly  addressed 
to  her  Majesty,  and  could  not  be  en- 


forced. But  we  think  that  this  is 
otherwise,  and  that  the  Commissioners 
are  public  officers  invested  with  public 
duties  which  may  affect  the  rights  of 
private  persons,  but  not  without 
making  just  compensation  to  them, 
which  it  prescribes  the  proper  means  of 
enforcing.  Reg.  v.  Powell,  steward  of 
Bichmond  manor  (I  Q.  £.  352),  was 
quoted.  In  that  case,  it  was  objected 
that  the  Queen  was  not  lady  of  the 
manor,  because  it  was  vested  in  the 
Commissioners  of  Woods  and  Forests  ; 
and  we  thought  it  was  so  vested  only 
for  the  purpose  of  management,  the 
property  being  still  in  her  Majesty, 
and  that  consequently  the  writ  would 
have  been  addressed  to  her  individoally , 
which  could  not  be.  (It  is  unneces* 
sary  to  report  the  rest  of  the  judg- 
ment.) 
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is  said  that  stat.  9  &  10  Vict.  c.  88,  s.  59,  exempts  the  Commis- 
sioners from  personal  liability,  and  that  therefore  the  mandamus  to 
them  must  be  in  their  pablic  capacity  as  representing  the  Crown  ; 
and  it  will  be  urged  that  such  a  writ  will  not  lie. 

(Lord  Denman,  Ch.  J.:  If   that  objection  is  well  founded,  it 
would  prevent  our  sending  a  mandamus  to  any  officer  of  the  Crown.) 

It  would :  and  the  objection,  if  valid,  would  deprive  the  prosecutor 
of  all  remedy.  Even  if  his  land  had  been  actually  taken,  he  could 
not  get  compensation  by  any  other  process  than  a  mandamus.  But 
the  objection  is  not  well  founded.  Whenever  a  person,  whether 
filling  an  office  under  the  Crown  or  not,  has  a  statutory  duty 
towards  another  person,  a  mandamus  will  lie  to  compel  him  to  per- 
form it.  This  was  the  principle  of  the  decision  in  Rex  v.  The 
Lords  Commissioners  of  the  Treasury  (i),  which  case  was  explained 
and  followed  up  by  Coleridge,  J.  in  the  case  In  re  Baron  de 
Bode  (2).  If  the  Legislature  had  not  contemplated  that  contracts 
under  stat.  9  &  10  Yict.  c.  88,  should  be  enforced  against  the  Com- 
missioners of  Woods  and  Forests,  there  would  have  been  no  reason 
for  passing  sect.  69  to  exempt  them  from  personal  liability,  leaving 
their  liability  in  their  official  capacity  untouched.  The  mode  of 
enforcing  such  a  contract  is  by  mandamus^  not  against  the  Crown, 
nor  against  the  Commissioners  as  representing  the  Crown,  but 
against  them  as  persons  filling  an  official  capacity,  and  having  a 
statutory  power  which  it  is  their  duty  to  execute. 


Rko. 
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Sir  «7.  Jervis,  Attorney-General,  contra  : 

It  has  never  yet  been  decided  that  a  mandamus  would  lie  against 
public  officers  acting  for  the  Crown.  Rex  v.  The  Lords  Commis- 
sioners of  the  Treasury  (8)  was  supposed  at  first  to  be  a  decision  to 
that  effect :  but  that  *impression  was  corrected  in  Rex  v.  Lords  of 
Treasury  In  re  Hand  (4),  where  Lord  Dbnman,  Ch.  J.,  speaking  of 
the  former  case,  says,  ''  No  decision  was  given  on  the  point  of 
law"  (5). 

(Lord  Denman,  Ch.  J. :  I  can  scarcely  have  meant  that  no 
decision  was  given  on  the  point  as  to  the  Lords  of  the  Treasury 


(1)  4  Ad.  &  EL  286  [over.  Beg,  v. 
Oommi$8ioner$  of  Inland  Revenue,  In  re 
Nathan  (1884)  12  a  B.  D.  461,  53 
T>.  J.  a  B.  229.— A.  C.]. 


(2)  6  Dowl.  P.  0.  776. 

(3)  4  Ad.  &  £1.  286. 

(4)  43  R  B.  541  (4  Ad.  &  El.  984). 

(5)  4  Ad.  &  El.  996.  . 
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being  liable  there  to  a  maudamm ;  for  the  Attorney-General  rested 
his  opposition  to  the  rule  on  that  ground  ;  and  I  thought  we 
decided  against  him,  and  were  right.) 

It  was  not,  at  all  events,  decided  on  the  record.     In  Rex  v.  Lords 
of  Treasury  In   re    Smyth  (i)    a  second  application   on   behalf  of 
that  gentleman  was   refused.    In   Rex  v.  The   Commissioneri  of 
Customs  (2),  where  a  rule  for  a  mandamus  was  discharged,  LrrrLE- 
DALB,  J.  said :  "  The  goods  are  in  the  hands  of  the  oTBScers  of  the 
Crown  :  a  mandamus  to  them  in  this  case  would  be  like  a  mandannts 
to  the  Crown,  which  we  cannot  grant."     In  Ex  parte  Ricketts  (3) 
the  Court  refused  a  rule  nisi  for  a  mandamus  to  the  Lords  of  the 
Admiralty.     In  Ex  parte  Pering  (4)  also,  a  rule  for  a  mandamus  to 
the  Lords  of   the  Admiralty  was  refused,  Pattbson,  J.    saying: 
"  We  cannot  grant  a  mandamus  to  a  public  board,  ordering  them  to 
carry  a  contract  into  effect."     The  present  writ  proceeds  on  the 
assumption  that  the  giving  of  the  notice  formed  a  contract  between 
the  prosecutor  and  the  public  board,  and  commands  them  to  carry 
this  supposed  contract  into  effect.     The  only  case,  therefore,  at  all 
bearing  upon  the  present,  in  which  the  decision  was  favourable  to 
the  prosecutor  is  Rex  v.  The  Lords  Commissioners  of  the  Treasui-yio): 
and  that  proceeded  on  a  special  Aground,  the  existence  of  which  is 
negatived  in  the  present  return. 

But,  further,  the  prosecutor's  claim  proceeds  on  a  misconception 
of  Stat.  9  &  10  Vict.  c.  38.  A  private  Act,  forming  a  Company  for 
purposes  of  iheir  own,  is  in  the  nature  of  a  contract  between  the 
promoters  and  the  public  :  and,  when  the  promoters  under  such  an 
Act  give  notice  to  take  land,  there  is  a  sort  of  contract  between 
them  and  the  landowner  :  they  are,  as  it  were,  vendor  and  vendee  ; 
and  a  mandamus  will  lie  to  compel  a  specific  performance.  But 
the  Commissioners  under  stat.  9  &  10  Vict.  c.  38,  are  not  acting  for 
their  own  benefit ;  nor  are  they  in  any  sense  contracting  persons  ; 
nor  are  they  purchasers.  By  sect.  15  they  are  authorised  to  take 
lands ;  but  it  is  "  on  behalf  of  her  Majesty."  The  lands  are  not 
vested  in  them ;  but  by  sect.  20  they  are,  when  sold,  to  be  conveyed 
to  her  Majesty.  The  compensation  is  to  be  paid  on  behalf  of  her 
Majesty :  it  is  to  be  raised  by  sale  or  mortgage  of  her  Majesty's 
lands.  Every  enactment  shows  that,  instead  of  being  in  the 
nature  of  contractors,  the  Commissioners  are  public  officers  acting 

(1)  43  R  B.  635  (4  Ad.  &  El.  976).  (4)  4  Ad.  &  El.  949. 

(2)  44  B.  B.  460  (5  Ad.  &  El.  380).  (6)  4  Ad.  &  El.  286  {ante,  p.  799, 

(3)  43  B.  B.  548  (4  Ad.  &  El.  999).        note  (1). 
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for  the  Grown.  There  is  no  distinction  between  a  suit  by  or 
against  public  officers  acting  for  the  Crown  and  a  suit  by  or  against 
the  Crown  directly  :  Lcyrd  Advocate  v.  Lord  Dunglas  (i).  This  writ 
in  effect,  though  indirectly,  orders  her  Majesty  to  sell  some  of  her 
lands  and  purchase  others. 

Lastly,  the  return  shows  that  the  object  of  the  Act  has  failed. 
It  is  impossible  from  want  of  funds  to  make  the  park ;  and  the 
Court  will  not  by  writ  compel  the  purchase  of  the  lands  to  no  end. 

(Lord  Denman,  Ch.  J. :  To  raise  your  last  point,  it  should 
appear  that  the  ^scheme  was  abandoned,  and  the  prosecutor's 
lands  no  longer  bound  by  the  notice;  at  present  they  are  not  free.) 

They  will  be  so  when  the  period  of  five  years  given  for  the  exercise 
of  the  compulsory  powers  has  elapsed :  till  then  the  inconvenience 
must  be  borne :  it  is  occasioned  by  the  Act  of  Parliament,  not  by 
the  notice. 
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Sir  F.  Thesiger,  in  reply. 


Cur,  adv.  vulL 


Pattbson,  J.,  in  this  vacation  (June  24th),  delivered  the  judgment 
of  the  Court  : 

This  was  a  writ  of  mandnmus  at  the  instance  of  Mr.  Nathan 
Budge,  commanding  the  defendants  to  issue  a  warrant  to  the  Sheriff 
of  Surrey  to  summon  a  jury  to  assess  the  price  to  be  given  for 
lands  of  Mr.  Budge  *under  the  provisions  of  the  statute  9  &  10 
Vict.  c.  88,  for  forming  a  Royal  Park  in  Battersea  Fields.  It 
appears  by  the  writ  that  the  defendants,  under  the  Act,  had  given 
notice  to  Mr.  Budge  that  his  lands  were  required ;  that  he  had  in 
consequence  sent  in  his  claim  for  2,070!. ;  that  he  and  the  defen- 
dants did  not  agree  thereon ;  and  that  he  in  consequence  required 
to  have  a  jury  summoned;  which  the  defendants  refused.  By  the 
return  the  defendants  state  that  they  acted  only  on  behalf  of  her 
Majesty  under  the  provisions  of  the  Act ;  that  the  sum  they  were 
authorised  to  expend  was  not  to  exceed  200,0002.  (2) ;  that  they 
gave  the  notices  to  Mr.  Budge  and  others  only  for  the  purpose  of 
ascertaining  what  sum  would  be  requisite  for  the  purchase  of  the 
lands  required  under  the  Act,  and  of  determining  whether  the 
objects  of  the  Act  could  be  effected;  that  it  seemed  probable 
that  the  sum  would  greatly  exceed  200,000/.;  that  they  have 
(1)  9  CI.  &  Fin.  173.  (2)  Sect.  1. 
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not  been  able  to  raise  more  than  49,952Z.,  which  has  been  expended 
with  the  exception  of  14,2291. ;  and  that  that  sum  has  been  appro- 
priated partly  for  the  payment  of  debts  incurred  under  the  Act 
and  partly  for  the  purchase  of  other  lands  than  those  of  Nathan 
Budge ;  and  that  they  have  no  means  of  raising  any  further  sum 
at  present.     To  this  return  there  is  a  demurrer. 

If  this  was  the  case  of  a  Bail  way  or  other  private  Company,  no  doabt 
the  return  would  be  insufficient,  because,  notice  having  been  given 
that  the  lands  were  required,  and  a  claim  sent  in  accordingly,  a 
contract  is  entered  into,  and  the  parties  stand  in  the  relation  of 
vendor  and  purchaser.    If  the  Company  had  not  the  means  of 
paying  for  the  lands,  they  should  have  abstained  *from  giving 
notice  to  the  owner.     But  a  private  Company  to  whom  an  Act  is 
granted  for   their  profit   differs   materially  from   Commissioners 
appointed  under  a  public  Act  to  do  on  behalf  of  the  executive 
government  certain  things  for  the  benefit  of  the  public ;  and  the 
principle    that   imposes  liabilities  upon  a  private  Company,  as 
arising  in  consideration  of  the  statute  granted  to  them,  has  no 
application  in  the  case  of  such  public  Commissioners.     There  may 
be  reason  for  holding  a  notice  to  treat  for  a  purchase,  when  given 
by  a  private  Company  which  has  the  option  of  taking  land,  to  be 
a  declaration  of  their  option  to  take,  and  a  contract  of  purchase, 
of  which  this  Court  will  compel  specific  performance,  making  the 
obligation  on  such  a  Company  reciprocal  with  the  obligation  on 
the  land  owner.     But,  in  the  case  of  Commissioners  for  the  public, 
having  a   limited   power  of   taking   land   provided   the  required 
quantity  can  be  obtained  for  a  given  sum,  a  notice  to  treat  for 
the  purchase  should  be  construed  to  be  that  which  it  is  ;  the  Com- 
missioners cannot  ascertain  whether  the  land  can  be  obtained  for  a 
price  unless  they  treat  for  the  purchase.     There  is  a  duty  under 
the  statute  to  open  the  treaty ;  but  it  would  defeat  the  intention  of 
the  Legislature  if  the  opening  of  a  treaty  was  held  to  be  the 
completion  of  the  contract.    Moreover,  if  the  ground  relied  on  for 
the  prosecutor  be  that  the  notice  is  a  contract,  this  ground  iu  con- 
sistency would  extend  to  compelling  paymentbf  the  price  as  much  as 
to  summoning  a  jury  to  ascertain  the  price  ;  for,  if  the  prosecutor *8 
grievance  be  that  he  is  an  unpaid  vendor,  it  is  an  illusory  relief  to 
enforce  a  right  to  ascertain  how  much  he  would  have  to  receive 
if  the  purchase  was  now  completed,  and  to  leave  the  right  to 
payment  unsupported. 

It  has  been  contended   that  the  prosecutor  suffers  a  hardship 
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by  reason  of  the  notice,  inasmuch  as  his  property  is  rendered 
unsaleable  and  unimproveable  thereby :  but  these  results  arise  in 
truth  from  the  passing  of  the  statute,  and  not  from  the  giving  of 
the  notice.  The  statute  places  the  land  at  the  option  of  the  Com- 
missioners :  the  title  is  at  once  affected  thereby ;  and  the  motive 
for  improvement  is  taken  away :  no  material  addition  to  these 
inconveniences  arises  from  the  Commissioners  opening  a  treaty 
for  the  purchase  of  the  lands,  so  placed  at  their  option,  by  giving 
the  notice. 

Upon  this  review  of  the  effect  of  the  writ  and  the  return,  we 
are  brought  to  the  conclusion  that  the  principle  relied  on  by  the 
prosecutor  does  not  apply :  and  our  judgment  is  for  the  defendants. 

Judgment  accordingly. 


Reg. 
t. 
Commis- 
sion BBS  OP 
Woods  akd 
Forests. 


WILLIAMS  V.  MOEGAN. 

(15  Q.  B.  782—791.) 

On  an  issue  taken  upon  lihtrum  tenementum,  the  question  being  whether 
the  locus  in  quo  was  parcel  or  no  parcel  of  an  estate  purchased  by  and  oon- 
yeyed  to  an  ancestor  of  the  alleged  freeholder,  an  agreement  preliminary 
to  the  oonyeyance,  and  in  which  the  locua  in  quo  was  expressly  named  as 
part  of  the  Land  to  be  sold,  is  not  admissible  evidence  for  the  purpose  of 
showing  what  was  conveyed. 

Semhle,  that,  on  an  issue  whether  the  occupier  of  close  T.  had,  as  appur- 
tenant to  it,  right  of  common  in  a  tract  called  M.,  the  party  asserting  such 
right  cannot  give  in  evidence  the  verdict  in  an  action  between  strangers  to 
the  depending  suit,  where  the  issue  was,  whether  the  occupier  of  B.,  another 
close  belonging  to  the  owner  of  T.,  had  a  right  of  common  in  M.,  and  the 
jury  found  for  the  commoner. 

Beplevin.  Avowry  for  distress  damage  feasant  in  Gamllwyd, 
alleging  the  locus  in  quo  to  be  the  freehold  of  one  Davies.  Plea  in 
bar,  traversing  Davies's  freehold.     Issue  thereon. 

There  were  also  pleas  in  bar,  that  the  plaintiff  occupied  a  close 
called  Trebanog-ycha,  the  freehold  of  Davies,  and  claiming  as 
appurtenant  to  Trebanog-ycha  rights  of  common  over  a  larger  close 
of  which  the  locus  in  quo  was  parcel.  As  to  these  pleas,  issues 
were  joined  on  traverses  of  the  right  of  common. 

On  the  trial,  before'Platt,  B.,  at  the  Summer  Assizes  for  Breck- 
nockshire, 1849,  evidence  was  produced  on  both  sides;  and  a 
verdict  was  found  for  the  defendant. 

Under  the  issues  taken  on  the  right  of  common,  the  plaintiff,  to 
prove  his  right,  offered  in  evidence  the  record  of  a  cause  of  Morgan 
V.  WiUiams.  The  parties  in  that  suit,  though  bearing  the  same 
names  as  the  present  defendant  and  plaintiff,  were  not  the  same 

61-2 
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Williams  persons.  That  also  was  an  action  of  replevin,  for  cattle  taken  in 
MoBOAN.  *the  same  place.  The  pleadings  were  precisely  similar  to  those  in 
L  '783  ]  the  principal  case,  except  that  the  rights  of  common  were  claimed 
as  appurtenant  to  a  close  called  Bwlfa,  also  the  freehold  of  Davies. 
In  that  case,  the  verdict  on  the  issues  joined  as  to  the  right  of 
common  was  found  for  the  plaintiff.  The  learned  Judge  rejected 
this  evidence. 

Under  the  issue  as  to  the  freehold,  it  was  proved  that  Davies 
held  a  considerable  estate  as  devisee  in  fee  under  a  will ;  and  it 
was  not  disputed  that  he  was  a  freeholder :   the  question  made 
was,  whether  his  freehold  included  Mynydd-y-gloge,  of  which  the 
locvs  in  quo  was  a  part.     The  defendant,  to  prove  that  it  did, 
showed  that  Davies's  devisor  had  occupied  the  estate  now  held  by 
Davies,  as  tenant  to  the  Earl  of  Jersey,  for  a  long  term  of  years : 
and  he  offered  in  evidence  a  memorandum  by  which  the  Earl  of 
Jersey  agreed  to  sell  to  him  the  reversion  in  the  e&tate  which  he 
then  held  as  tenant:  in  this  agreement,  Mynydd-y-gloge  was  by 
name  described  as  parcel  of  the  estate  agreed  for.     There  was  a 
conveyance  executed  by  the  Earl  about  four  years  after  the  date 
of  this  agreement.     This  deed  was  not  in  evidence;   and  there 
appeared  some  uncertainty  in  the  discussion  m  banc,  as  to  the 
manner  in  which  the  fact,  that  such  a  deed  was  executed,  had  been 
proved.     It  appeared,  however,  that  all  parties  at  the  trial  pro- 
ceeded on  the  supposition  that  such  a  deed  was  executed  at  that 
time.     The  learned  Judge  received  the  agreement  as  evidence  that 
Mynydd-y-gloge  was  parcel  of  the  estate  conveyed  by  the  Earl  of 
Jersey  to  Davies's  devisor. 

Verdict  for  the  defendant  on  both  issues. 

[  ♦784  ]  Evans,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  *for  a 

new  trial  on  account  (amongst  other  grounds  which  it  is  not  neces- 
sary to  notice)  of  the  improper  reception  of  the  evidence  for  the 
defendant,  and  the  improper  rejection  of  the  evidence  offered  by 
the  plaintiff.    On  June  27th,  and  this  day. 

Sir  F.  I'hesigei',  Chilton  and  W.  R.  Grove  showed  cause : 

First :  the  record  was  properly  rejected.  The  freeholder  of 
Bwlfa,  the  dominant  tenement  in  the  former  action,  happens  to  be 
the  same  person  as  the  freeholder  of  Trebanog-ycha,  the  dominant 
tenement  in  the  present  action:  that  is  an  accident  merely:  no 
evidence  was  given  that  the  two  tenements  were  held  by  the  same 
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title,  or  were  parcel  of  the  same  manor,  or  in  any  way  connected.  Williams 
The  issues  in  the  two  actions  were  not  the  same.  In  the  present  mobuan. 
case  the  issae  is,  whether  there  is  by  prescription  common  appen- 
dant to  Trebanog-ycha,  that  is,  whether  there  is  ground  to  presume 
that  there  once  was  a  grant  to  the  owner  of  that  close.  Now,  even 
if  the  judgment  in  the  record  of  the  other  action  could  be  taken 
to  establish  against  tlie  now  defendant,  who  was  not  privy  to  it, 
that  there  was  a  prescriptive  right  of  common  appendant  to  Bwlfa, 
that  fact  would  be  immaterial  on  the  present  issue.  If  an  owner 
of  the  fee  of  Blackacre  grant  to  an  owner  of  Whiteacre  a  right  of 
common,  that  fact  does  not  tend  to  prove  that  the  same  or  some 
other  owner  of  Blackacre  made  a  similar  grant  to  an  owner  of 
Greenacre.  The  record,  being  res  inter  alios,  is  clearly  not  evi- 
dence as  a  judgment.  But  it  is  said  that  the  verdict  may  be 
received  as  evidence  of  reputation.  It  seems  strange  that  a  verdict 
should  ever  have  been  considered  evidence  of  reputation.  The 
jury  *may  have  found  their  verdict  on  grounds  quite  independent  [  *785  ] 
of  reputation,  and  solely  applicable  to  the  particular  case.  Per- 
haps it  is  too  late  now  to  question  what  has  become  an  inveterate 
rule  of  evidence;  but  at  all  events  a  verdict  inter  alios  can  be 
received  only  in  those  cases  in  which  reputation  would  be  admissible 
evidence.  Now  the  present  is  a  question  of  a  private  right ;  and 
reputation  is  admissible  only  when  the  question  is  public  or  qtuisi 
public :  Morewood  v.  Wood  (i).  Rex  v.  Antrobus  (2),  Piin  v.  Cuirell  (3). 
The  plaintiff  is  understood  to  rely  mainly  on  Weeks  v.  Sparke  (4). 
In  that  case  the  Judges,  in  giving  their  reasons  for  admitting  the 
evidence,  all  put  it  on  the  ground  that  the  right  was  in  the  nature 
of  a  public  right,  and  one  which  would  aflfect  many  persons.  *  * 
It  is  diflScult  to  collect  from  the  report  of  Weeks  v.  Sparke  (4)  in  [  ^86  ] 
what  manner  it  was  shown  there  that  the  right  did  afifect  a 
multitude  of  persons ;  but  it  is  evident  that  the  Judges  all  proceed 
on  that  supposition.    Perhaps  the  fact  was  admitted,  or  proved. 

(Erlb,  J. :  Whether  the  fact  was  so  or  not,  it  was  on  that 
hypothesis  that  the  Court  laid  down  the  general  rule  of  law.) 

In  Prichard  v.  Powell  (s),  where   Weeks  v.  Sparke  (4)  was  acted 
upon,    the   right    did    concern   many    persons :    and    that    was 

(1)  12  R  R  537  (note  to  Doe,  lessee  (3)  55  B.  B.  600  (6  M.  &  W.  234) 
of  Didehury  v.  ThomaB,  12  R  R  533  (4)  14  B.  B.  546  (1  M.  &  S.  679). 
(14  East,  327).  (5)  74  B.  R  433  (10  Q.  B.  589\ 

(2)  2  Ad.  &  El.  788,  793. 
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Williams     prominently  brought  to  the  notice  of  the  Coart.    In  the  present 
MoBGAn.     ^^B®>  there  is  nothing  in  evidence  to  show  that  any  other  person 
is  interested  in  the  right  claimed  by  the  plaintiff. 

Secondly:  the  agreement  between  Davies's  ancestor  and  Lord 
Jersey  was  properly  received.  No  objection  was  made  on  the 
ground  that,  the  conveyance  not  being  proved,  the  freehold  must 
be  taken  to  be  still  in  the  Earl  of  Jersey  :  that  difficulty,  if  raised 
at  the  trial,  would  have  been  removed  by  evidence.  But  it  was 
objected,  as  a  general  proposition,  that  a  parol  agreement  followed 
up  by  a  deed  was  superseded  as  if  it  had  never  been  made,  and 
was  not  admissible  for  any  purpose.  But  that  is  not  the  case.  It 
I  *7^7  ]  is  true  that  such  a  ^preliminary  agreement  is  superseded  in  so  far 
that  it  does  not  controul  or  affect  the  contract  recorded  in  the 
deed :  Hughes  v.  Statham  (i) :  but  the  plaintiff  has  to  establish 
that  it  was  not  admissible  for  any  object. 

(Patteson,  J. :  Davies's  ancestor  was  in  possession  under  the 
lease,  before  this  agreement  was  made.  It  was  therefore  not  acted 
upon  by  any  change  in  the  possession.  For  what  object  in  the 
cause  do  you  say  it  was  legitimate  evidence  ?) 

To  prove  that  the  locus  in  quo  was  parcel  of  what  was  sold  to 
Davies's  ancestor. 

(Erle,  J.:  How  does  it  prove  that?  Suppose  that  an  agreement 
had  been  made  for  the  sale  of  A.  and  B.,  and  that  afterwards, 
before  the  transaction  was  complete,  it  had  been  arranged  that  B. 
only  should  be  sold ;  and  accordingly  B.  only  was  included  in  the 
conveyance.  That  is  a  very  probable  case ;  and  I  have  known  it 
actually  happen.  Now,  in  a  suit  respiting  the  title  to  A.  between 
that  purchaser  and  a  third  person,  the  purchaser  would  be  able 
to  prove  complete  acts  of  ownership  over  B. ;  and  he  could  prove 
that  a  person  not  a  party  to  the  suit  had  promised  to  convey  to 
him  both  A.  and  B. :  but  I  rather  think  such  evidence  would  be 
inadmissible  to  prove  that  A.  was  actually  conveyed,  unless  there 
were  shown  subsequent  acts  of  ownership  on  A.  attributable  to  it.) 

Evans  and  Herbert  Jones,  Serjt.,  for  the  plaintiff: 

The  verdict,  though  not  between  the  same  parties,  is  admissible 
on  the  same  ground  that  reputation  is  admissible.  It  is  suggested 
that  this  is  contrary  to  principle :  but  it  is  now  clearly  law :  Brisco 

(1)  4  B.  &  C.  187. 
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V.  Lomax  (i) :  and  *repatation  is  admissible  in  such  a  case  as  ibis :     Williams 
Weeks  v.  Sparke  (2),  wbicb  cannot  be  distinguished  from  the  present      morgan. 
case,  and  must  be  overruled  unless  this  rule  be  made  absolute.       [  *788  ] 
Secondly:    the  agreement  was  given  in  evidence  to  prove  what 
passed  by  the  conveyance.    For  that  purpose,  it  was  not  admissible. 
The  conveyance  itself  is  the  evidence  of  that ;  and  the  defendant, 
not  having  chosen  to  produce  it,  must  abide  the  consequences. 

Pattbson,  J. : 

There  must  be  a  new  trial,  on  the  ground  that  the  agreement 
was  improperly  received.  It  was  used  to  show  what  passed  from 
the  vendor  to  the  purchaser.  I  do  not  by  any  means  say  that  a 
preliminary  agreement,  followed  up  by  a  deed,  can  never  be 
evidence.  I  think  it  may  for  some  purposes  be  evidence.  In  the 
present  case,  there  was  an  interval  of  four  years  between  the 
making  of  the  agreement  and  the  execution  of  the  conveyance. 
Some  question  might  arise  on  which  it  would  be  material  to  show 
what  was  the  nature  of  the  possession  during  these  four  years ;  it 
might  be  necessary  to  show  how  it  came  that  he  who  was  at  law 
leaseholder  for  a  term  of  years  ceased  to  pay  any  rent,  or  the  like, 
which  might  be  explained  by  proving  that  he  had  become  in  equity 
entitled  to  the  fee.  On  any  question  of  that  kind  the  agreement 
would  be  admissible  evidence.  But,  for  the  purpose  of  showing 
what  passed  by  the  subsequent  deed,  the  preliminary  agreement 
can  never  be  admissible.  I  am  the  less  sorry  to  send  the  case 
down  to  a  new  trial  on  such  a  point,  as,  in  proving  soil  and  freehold, 
the  conveyance  ^ought  to  have  been  produced,  to  show  how  the  [  *789  ] 
freehold  passed  to  him  who  was  at  one  time  leaseholder ;  but  the 
necessity  for  this  was  overlooked  at  the  trial.  My  judgment  is, 
that  this  agreement,  having  been  received  as  evidence  of  what  was 
conveyed,  was  improperly  received. 

It  may  be  as  well  to  say  that  I  think  the  rejection  of  the  verdict 
was  right ;  for  this  was  a  single  private  right  of  common ;  and  in 
that  respect  the  case  before  us  differs  from  Weeks  v.  Sparke  (2). 
But  1  do  not  consider  it  necessary  to  bind  myself  to  this ;  though  I 
throw  out  my  present  view  for  the  guidance  of  parties  at  the  new 
trial. 

COLBRIDOE,  J. : 

As  to  the  last  point,  1  shall  only  obseiTe  that  the  plaintiff  may  at 
(1)  47  B.  l\.  549  (8  Ad.  &  £1.  198).  (2)  U  R.  R.  546  (1  M.  &  S.  679). 
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Williams     the  new  trial  perhaps  shape  his  case  bo  as  to  bring  it  precisely 

Morgan,      within  Weeks  v.  Sparke  (i)-     If  he  does  do  so,  I  hope  that  a  bill 

of  exceptions  will  be  tendered,  as  it  is  desirable  that  Weeks  v. 

Sparke  (i),  if  questioned  at  all,  should  be  questioned  in  a  court  of 

error. 

On  the  other  point,  I  agree  that  there  must  be  a  new  trial.  We 
must  see  for  what  purpose  this  agreement  was  tendered  in  evidence. 
It  was  to  show  what  passed  by  the  purchase.  I  think  it  was  not 
evidence  for  that  purpose.  It  was  proved  that  a  deed  was  executed, 
carrying  out  the  agreement  of  sale;  the  contents  of  that  deed 
would  show  what  was  conveyed;  and  that  deed  was  the  proper 
evidence  of  what  were  parcels  which  passed  under  the  purchase. 
Even  if  a  sufficient  ground  had  been  laid  for  the  reception  of 
secondary  evidence  of  the  deed,  the  agreement  would  not  be 
secondary  evidence  of  it,  unless  something  was  proved  beyond 
r  •790  ]  what  was  *shown  in  the  present  case.  What  was  actually  conveyed 
depends,  not  on  the  preliminary  negociations,  but  on  the  terms  of 
the  deed,  which  may  have  been  made  to  vary  from  those  of  the 
agreement. 

WlOHTMAN,  J. : 

I  should  have  hesitated  before  assenting  to  the  abstract  pro- 
position, that  a  preliminary  agreement  can  never  be  admissible  in 
evidence  if  there  has  been  a  subsequent  contract  carrying  it  out. 
The  agreement  may,  under  special  circumstances  and  for  particular 
objects,  be  evidence.  My  brother  Pattbson  has  pointed  out  some 
such  objects;  and  there  may  be  more.  But  in  the  present  case 
the  agreement  was  put  in  to  show  what  was  purchased ;  and  it  is 
clear  to  my  mind  that  it  was  not  admissible  for  that  purpose.  If, 
in  the  course  of  the  trial,  a  point  had  arisen  on  which  the  agree- 
ment was  legitimate  evidence,  the  Judge  should  have  received  it ; 
but  then  he  would  have  been  bound  to  tell  the  jury  that  it  was 
evidence  for  that  legitimate  purpose  only,  and  not  evidence  of  what 
was  conveyed.  I  am  clearly  of  opinion  that,  for  the  purpose  of 
showing  what  was  conveyed,  the  agreement  was  not  evidence, 
because  it  was  merged  in  the  conveyance. 

On  the  other  point  I  give  no  opinion. 

Erlb,  J. : 

I  think  the  agreement  was  not  admissible  for  the  purpose  for 
(1)  14  B.  B.  0-I6  (1  M.  &  S.  679). 
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which  it  was  ased :  and  I  think  that,  on  a  qaestion  of  the  reception 
of  evidence,  we  must  always  look  to  the  purpose  for  which  it  is 
tendered.  When  the  object  is  to  show  what  was  conveyed,  I  think 
a  preliminary  agreement  is  not  admissible,  if  there  has  been  a 
subsequent  conveyance. 

It  is  not  necessary  to  express  an  opinion  on  the  other  *point ; 
but  the  Judge  who  tries  the  cause  ought  to  know  that  no  one  of  us 
who  have  heard  the  argument  sees  any  reason  at  present  to  think 
that  the  record  was  improperly  rejected.  Of  course  this  opinion  is 
not  binding  on  us :  but  I  at  least,  if  I  try  the  cause,  will  reject  this 
record  if  tendered  in  evidence. 

Rule  absolute  (1). 


WiLLTAMS 

tr. 
MOBOAN. 


[  ♦791  J 


IN   THE   EXCHEQUER   CHAMBER. 


(Error  from  thb  Queen's  Bench.) 
The  earl  of  DUNRAVEN  v.  LLEWELLYN  (:4). 

(15  Q.  B.  791—812  ;  S.  0.  19  L.  J.  Q.  B.  388  ;  14  Jur.  1089.) 

On  an  issue,  whether  close  0.  was  or  was  not  plaintiff's  close,  the  fol- 
lowing evidence  was  rejected. 

That  the  close  was  within  the  manor  of  O. ;  and  plaintiff,  by  lease  from 
the  lord,  was  possessed  of  the  manor  and  all  the  common  and  waste  lands 
within  the  same :  that  M.  was  immemorially  common  and  waste  of  and  in 
the  manor,  and  of  gi-eat  extent :  that,  adjoining  to  and  surrounding  M., 
and  within  the  manor,  were  and  immemorially  had  been  *'  very  many 
distinct  messuages,  lands,  and  tenements,  severally  held  of  the  same  manor 
by  several  tenants  thereof,  respectively,  which  said  tenants,  for  the  time 
being,  of  the  said  messuages,''  &c.,  *' respectively  had,  in  respect  thereof, 
severally  and  respectively,  always  had,  exercised  and  enjoyed,  and  been 
entitled  to  have,"  &c.,  **  rights  of  common  for  all  their  commonable  cattle 
in,  upon  and  throughout  M. ;  "  and  that,  unte  litem  motamy  certain  of  such 
tenants,  deceased,  well  acquainted  with  M.  and  its  neighbourhood,  and  the 
manor,  and  who,  **  as  such  tenants,"  had  always  had,  &c.,  and  been  entitled 
to  have,  &c.,  such  rights  of  common,  did,  while  they  were  such  tenants, 
and  were  in  the  exercise  &c.,  and  so  entitled,  declare  that  C.  was  parcel  of 
M.,  and  waste  of  the  manor. 

On  bill  of  exceptions,  stating  as  above :  Held,  that  the  evidence  was 
rightly  rejected,  for  that  the  rights  to  which  the  declarations  referred  were 
not  of  a  public  nature. 

But  Held,  that  the  evidence  was  not  the  less  admissible  because  no 
evidence  had  been  offered  of  actual  exercise  of  the  right  of  common  on  the 
locus  in  quo  ; 

And   that   there    was    no   objection    to  it  on  the    ground    that   the 


(1)  See  the  next  case. 

(2)  Comm.   Warrick  v.  Queen^B  Ool- 
feye,   Oxford  (1871)  L.  R.  6  Ch.  716, 


40  L.  J.  Ch.  780;  Evans  v.  Merthyr 
Tydfil  Urban  Council  [1899]  1  Oh. 
241,  (>8  L.  J.  Ch.  175.— A,  C. 


1850. 
June  l.S. 
Julys. 
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c. 

Llbwkllyn. 


[792] 


[  'igs  ] 


parties  makiag  the  declaration  had  Dot  competent  knowledge,  or  were 
interested. 

There  is  no  general  common  law  right  of  tenants  of  a  manor  to  common 
appendant  on  the  waste. 

Trespass.  The  first  count  was  for  breaking  and  entering 
plaintiff's  close,  called  Cefn  y  Fraich  Bydd,  in  the  parish  of 
Llangeinor  in  Glamorganshire,  and  trampling  down  &c. 

Plea  2.  That  the  close  in  which  &c.,  at  the  times  when  &c.,  was 
not,  nor  was  any  part  of  it,  the  close  of  the  plaintiff,  in  manner  &c. : 
conclusion  to  the  country.     Issue  thereon. 

Plea  8.  That  the  close  in  which  &c.,  at  the  several  times  when 
&c.,  was  the  close,  soil  and  freehold  of  the  defendant :  and  justifi- 
cation.   Beplication,  traversing  the  property.     Issue  thereon. 

Other  issues  of  fact  were  joined  on  the  first  count,  which  are  not 
material  to  this  report. 

There  were  also  a  second  count,  and  a  new  assignment.  To  each 
of  these  the  defendant  pleaded  (besides  other  pleas  to  the  second 
count,  not  now  material)  Not  guilty ;  on  which  issues  were  joined. 

On  the  trial,  before  Piatt,  B.,  at  the  Glamorganshire  Summer 
Assizes,  1849,  a  verdict  was  found  for  the  defendant  on  the  issues 
upon  the  second  and  third  pleas  to  the  first  count,  and  for  the 
plaintiff  on  the  other  issues  on  that  count ;  and  a  verdict  was  also 
found  for  the  defendant  on  the  issues  upon  the  pleas  of  Not  guilty 
to  the  second  count  and  the  new  assignment.  A  bill  of  exceptions 
was  filed  by  the  counsel  for  the  plaintiff. 

The  bill  of  exceptions  stated  that,  to  prove  the  afSrmative  of  the 
issue  on  the  second  plea,  in  which  issue  the  defendant  denied  that 
the  close  mentioned  in  the  first  count  of  the  declaration  was,  at  the 
said  times  when  &c.,  the  close  of  the  plaintiff,  and  also  to  prove  Sec. 
(this  became  immaterial),  and  also  to  prove  the  negative  of  the 
several  issues  respectively  joined  on  the  replications  to  the  third 
(and  certain  other)  pleas,  severally  alleging  that  the  said  closes,  in 
which  &c.,  were  the  soil  and  freehold  of  the  several  persons  therein 
respectively  *mentioned,  the  counsel  for  the  plaintiff  gave  in 
evidence  that  the  said  closes  were  situate  within  a  certain  ancient 
manor  called  the  manor  of  Ogmore,  and  that  our  lady  the  Queen, 
in  right  of  her  Duchy  of  Lancaster,  was,  before  the  said  several 
times  when  &c.,  seised  in  her  demesne  as  of  fee  of  the  said  manor, 
and  of  all  the  common  and  waste  lands  within  the  same ;  and  that, 
at  the  said  several  times  when  &c.,  the  plaintiff  was  in  possession  of 
the  said  manor  and  common  and  waste  lands,  under  and  by  virtue  of 
a  lease  of  the  same  thereof  made  to  the  plaintiff  by  our  said  lady  the 
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Queen ;  and  thai,  among  the  commons  and  wastes  of  and  within        Lord 
the  said  manor,  tliere  then  was,  and  from  time  immemorial  had  r. 

been,   a  certain  common  and  waste  called  Mynydd  Llangeinor,  ^^k^k^'^'^n. 
being  waste  of  and  in  the  said  manor ;  the  same  common  and  waste 
being  of  great  extent,  and  of  the  continuous  length  of  more  than 
three  miles,  and  very  nearly  four  miles,  and  of  the  continuous 
breadth  of  one  mile  and  three  quarters  of  a  mile  in  the  broadest 
part  thereof;  and  further,  that,  adjoining  to  and  surrounding  the 
said  common  and  waste,  and  within  the  same  manor,  were,  and 
immemorially  had  been,  very  many  distinct  messuages,  lands  and 
tenements  severally  held  of  the  same  manor  by  several  tenants 
thereof,  respectively,  which  said  tenants,  for  the  time  being,  of  the 
said  messuages,  lands  and  tenements,  respectively  had,  in  respect 
thereof,    severally   and    respectively,  always  had,  exercised  and 
enjoyed,  and  been  entitled  to  have,  exercise  and  enjoy,  rights  of 
common  for  all  their  commonable  cattle  in  and  upon  and  through- 
out the  said  common  and  waste  of  Mynydd  Llangeinor ;  and  that 
the  said  several  closes  in  the  said  counts  of  the  declaration  men- 
tioned were  also  situate  *  within  the  said  manor,  and,  at  the  said       [  *794  ] 
times  when  <bc.,  abutted  eastward  on  lands  of  the  defendant  and 
other  persons,  and  westward  on  the  said  common  or  waste  of 
Mynydd    Llangeinor,   and  were  in  part  divided  from  the   said 
common  or  waste  by  a  fordable  river  or  stream  called  the  Nant 
Moel  river,  and  were  uninclosed  and  uncultivated.    And  thereupon, 
to  prove  &c.  (as  before),  and  for  the  purpose  of  showing  that  the 
said  closes  in  which  &c.  were  parcel  of  the  said  common  and  waste 
of  Mynydd  Llangeinor,  and  also  for  the  purpose  of  showing  that 
they  were  waste  of  the  manor,  the  counsel  for  the  plaintiff  tendered 
evidence  that,  before  the  said  times  when  &c.,  and  before  this  or 
any  other  suit  or  any  sort  of  question  or  controversy  had  arisen  or 
was  contemplated  respecting  any  of  the  said  matters  to  which  any 
of  the  issues  in  this  cause  or  any  of  the  declarations  tendered  in 
evidence  as  first  after  mentioned  relate,  or  respecting  the  right  of 
the  said  tenants  as  aforesaid,  or  of  any  of  them,  to  exercise  such 
rights  of  common  as  aforesaid  upon  the  said  common  and  waste  of 
Mynydd  Llangeinor,  or  upon  any  part  thereof,  certain  deceased 
tenants  of  certain  of  the  said  messuages,  lands  and  tenements,  who 
were  well  acquainted  with  the  said  common  and  waste  and  its 
neighbourhood,  and  with  the  said  manor  and  its  neighbourhood, 
and  who,  as  such  tenants,  had  always  had,  exercised  and  enjoyed, 
and  been  entitled  to  have,  exercise  and  enjoy,  such  rights  of 
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Lord        common  as  aforesaid  on  the  said  common  and  waste,  did,  while 

DuHBAVBN    ^j^^y  ^^^^  g^^j^  tenants,  and  while  they  were  in  the  exercise  of  such 

llkwemtn.   rights  as  aforesaid,  and  were  so  entitled  thereto,  declare  that  the 

closes,  in  wliich  &c.,  were  parcel  of  the  said  common  and  waste, 

r  *795  ]  and  were  waste  of  the  manor :  To  *which  the  counsel  for  the 
defendant  objected  that  the  said  evidence,  so  tendered,  was  not, 
and  that  no  portion  of  it  was,  admissible  for  either  of  the  purposes 
aforesaid.  The  bill  of  exceptions  further  stated  that  the  plaintiff 
offered  no  evidence  of  any  exercise  of  rights  by  the  lord,  or  any  of 
the  said  tenants  of  the  said  manor,  over  either  of  the  said  closes  in 
which  &c.,  within  the  period  of  living  memory.  And  thereupon 
the  said  Sir  T.  J.  Piatt  then  ruled  and  decided  that  the  said 
evidence  was  not,  and  that  no  portion  of  it  was,  admissible  for 
either  of  the  purposes  aforesaid,  and  refused  to  admit,  and  rejected, 
the  same,  accordingly:  whereupon  the  counsel  for  the  plaintiff 
made  his  exception  &c.  And  thereupon  also,  to  prove  the  same 
issues  so  joined  &c.  (as  before),  and  for  the  same  purposes  as 
aforesaid,  the  counsel  for  the  plaintiff  then  tendered  other  evidence, 
that,  before  the  said  times  when  &c.,  and  before  this  or  any  other 
suit  &c.  (ante  litem  nwtam,  as  before),  certain  other  deceased 
persons,  who  were  resident  within  the  manor  and  in  the  neighbour- 
hood of  the  said  common  and  waste  of  Mynydd  Llangeinor,  and 
were  well  acquainted  with  the  said  manor,  and  the  common  and 
waste  and  its  neighbourhood,  and  who  were  not  tenants  or 
occupiers  of  any  of  the  said  messuages,  lands  or  tenements,  and 
who  had  never  either  exercised,  or  claimed  to  exercise,  rights  of 
common  on  the  said  common  and  waste,  did  declare  that  tlie  said 
closes  in  which  &c.  were  parcel  of  the  said  common  and  waste,  and 
were  waste  of  the  manor.  Objection  as  before ;  and  rejection  of 
the  evidence :  and  exception. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of 
Queen's  Bench,  error  was  brought  in  the  Exchequer  Chamber. 
Joinder  in  error. 

[  796  ]  The  case  was  argued  in  this  vacation  (i). 

r.  F.  Ellis,  for  the  plaintiff  in  error  (the  plaintiff  below) : 

First,  the  evidence  was  admissible  ;  secondly,  it  was  not  necessary 
to  introduce  it  by  showing  actual  user  of  the  locus  in  quo. 
First :  the  boundaries  of  manors  and  parishes  may  be  proved  by 

(1)  June  13th.  Before  Maule,  Cresswell  and  Talfourd,  JJ.,  and  Parke, 
Alderson  and  Plutt,  Barons. 
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evidence  of  reputation,  on  the  ground  of  the  publicitv  of  the  rights        lohd 
affected  by  the  boundary :  that  such  publicity  is  the  circumstance  «. 

which  renders  the  evidence  admissible  appears  from  a  series  of  cases,  ^^''^^I'^'^n. 
including  Weeks  v.  Sparke  {i)  and  Crease  v.  Bairett(2).  And  it 
appears  from  those  cases  that  the  public,  for  tliis  purpose,  does 
not  necessarily  mean  all  the  subjects  of  the  realm,  but  that  the  rule 
applies  where  a  great  number  of  persons  are,  from  the  nature  of 
their  rights,  interested  in  the  question.  [He  also  referred  to  Ireland 
V.  PoweU  (8),  Rex  v.  Antrobus  (4),  Prichard  v.  Powell  (5),  Reg,  v.  Lady 
H.  B.  M.  Sutton  (ft),  Pirn  v.  Ctirell  (7),  NichoUs  v.  Parker  (8),  Thomas 
V.  Jenkins  («),  Evans  v.  Rees  (10),  Doed.  Padwick  v.  Skinner  (11),  and 
Brisco  V.  Lainax  (J2).]  Assuming,  then,  that  the  publicity  of  the  right  [  798  ] 
makes  reputation  admissible  as  evidence  of  the  boundaries  of  coun- 
ties, manors  and  parishes,  it  must  be  admissible  whenever  any  public 
right  is  in  question ;  inasmuch  as  the  principle  upon  which  the 
admissibility  has  been  established  is  unconnected  with  any  pecu- 
liarity in  the  legal  qualities  of  counties,  manors  or  parishes.  The 
boundary  in  question  here  is  not  that  of  the  whole  manor,  but  of  a 
part,  the  lord's  waste.  But  the  waste  itself,  as  distinguished  from  the 
rest  of  the  manor,  has  the  character  of  publicity  as  completely  as 
the  manor  itself  has  as  distinguished  from  what  is  not  the  manor. 
The  waste  acquires  its  peculiar  character  here  exclusively  from  that 
which  is  public  concern,  the  being  commonable.  The  question, 
what  is  the  waste,  is  really  *the  question,  what  is  the  district  liable  [  *799  j 
to  the  public  right  of  common.  Nothing  else,  as  far  as  this  record 
shows,  defines  it.  That  the  waste,  whatever  its  limits  are,  is  subject 
to  the  public  right  appears  by  the  bill  of  exceptions :  the  question 
as  to  its  limits  is  therefore  one  of  public  interest.  This  is  illustrated 
by  the  case  of  Barnes  v.  Mawson  (is),  which  is  not  distinguishable 
from  the  present.  *  *  Woolway  v.  Rowe(u),  where  the  lord's 
perambulation  was  given  in  evidence,  on  his  behalf,  of  the  boundary 
of  the  waste  of  his  manor,  against  a  party  claiming  part  of  the 
alleged  waste  as  his  own  soil,  is  also  an  authority  for  the 
plaintiff. 

(1)  14  B.  R.  546  (1  M.  &  S.  679).  of  Didsbury  v.  Thomas,  12  B.  B.  533 

(2)  40  B.  B.  779  (1  Cr.  M.  &  B.  919 ;      (14  East,  323,  331). 

S.  C.  5  Tyr.  458,.  (9)  45  R  B,  560  (6  Ad.  &  El.  525). 

(3)  Peake*8  Ev.  13.  (10)  50  B.  B.  366  (10  Ad.  &  El.  151). 

(4)  2  Ad.  &  EL  788.  795.  (11)  77  B.  B.  559  (3  Ex.  84). 

(5)  74  B.  R  433  (10  Q.  B.  589, 604).  (12)  47  B.  B.  549  (8  Ad.  &  El.  198). 

(6)  47  B.  B.  640  (8  Ad.  &  El.  516).  (13)  14  B.  B.  397  (1  M.  &  S.  77). 

(7)  65  B.  B.  600  (6  M.  &  W.  234).  (14)  40  B.  B.  264  (1  Ad.  &  El.  114). 

(8)  1 2  B.  B.  542 ;  note  to  Doe,  lessee 
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IX>RD 
DUM RAVEN 

r. 
Llkwblltv. 


(Parke,  B. 
reputation  ?) 


Was  that  as  evidence  of  an  act  of  ownership,  or  of 


[•800] 


[  •801  ] 


It  is  trae  that  perambulations  have  sometimes  been  treated  as 
acts  of  ownership,  and  sometimes  as  evidence  of  reputation;  but 
the  more  correct  view  seems  to  be  the  latter,  because  the  peram- 
bulation does  not  take  place  on  the  actual  land,  but  only  on  its 
boundary,  and  is  therefore  "^not  an  user.  If  it  be  objected  that  here 
the  issue  between  the  parties  was  not  as  to  the  public  right,  but 
only  as  to  the  boundaries  of  the  estates  of  two  individuals,  the 
answer  is  that  the  evidence  is  offered  for  the  purpose  of  establishing 
the  limits  of  that  which  is  matter  of  public  right:  what  use  is 
afterwards  to  be  made  of  the  fact  that  these  limits  are  as  asserted 
is  immaterial  to  the  question  of  admissibility.  In  almost  all  the 
cases  which  have  been  cited  the  public  right  was  not  the  point 
immediately  in  issue  in  the  cause,  but  was  relied  upon  as  subsidiary 
evidence  of  the  private  right.    ♦     *     ♦ 

Secondly,  it  was  not  necessary  to  lay  a  foundation  *for  this 
evidence  by  showing  acts  of  user  in  the  particular  locus  in  quo. 
The  strongest  authority  in  support  of  the  objection  is  Weeks  v. 
Sparke  (i),  where  both  Lb  Blanc,  J.  and  Dampibb,  J.  distinctly 
asserted  the  necessity  of  proving  acts  of  user  as  a  foundation  for 
evidence  of  reputation.  It  is  not  easy  to  see  how  this  can  be 
necessary,  if  reputation  be  admissible  at  all,  except  as  adding 
weight  to  the  evidence.  Perhaps  it  will  be  found  that  the  doctrine 
has  never  been  laid  down  where  the  question  was  one  of  boundary, 
but  only  where  it  was  one  of  a  right  to  do  some  act.  Such  a  right 
has  no  existence  except  by  the  act  which  puts  it  in  ure ;  a  reputa* 
tion  of  the  right  is,  in  effect,  a  reputation  of  the  act  having  been 
done:  whereas  a  boundary  is  a  distinct  geographical  fact  which 
may  have  existed  from  time  immemorial  without  being  connected 
with  any  act.  Something  like  this  view  is  suggested  in  1  Starkie 
on  Evidence, 88  (8rd  ed.).  "If  the  reputation  or  tradition  relate  to 
the  exercise  of  a  right  or  privilege,  it  should  be  supported  by  proof 
of  acts  of  enjoyment  of  such  right  or  privilege  within  the  period 
of  living  memory ;  and  when  that  foundation  has  been  laid,  then, 
inasmuch  as  there  cannot  be  any  witnesses  to  speak  to  acts  of 
enjoyment  beyond  the  time  of  living  memory,  evidence  is  to  be 
admitted  from  all  persons  conversant  with  the  neighbourhood 
where  the  right  is  claimed,  of  what  they  have  heard  other  old 

(!)  14  R.  B.  5-16  (1  M.  &  S.  679). 
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persons,  who  were  in  a  situation  to  know  what  the  rights  were,  say        liORD 
concerning  them."     If  this  distinction  be  not  sound,  it  is  enough  to       ^^^^v*^ 
say  that  Weeks  v.  Sparke  (i),  on  this  point,  is  distinctly  overruled  in   a^I'Kwbllyn. 
Crease  v.   Barrett  (2).      *The   case  last  mentioned  has  not  been       [  •802  ] 
questioned  :  and  it  is  remarkable  that  Mr.  Starkie  lays  down  the  law 
in  conformity  with  it,  though  inconsistently  with  the  passage  before 
cited.     ''  It  is  not  essential  to  the  reception  of  such  evidence,  where 
it  is  adduced  in  proof  of  a  right,  that  a  foundation  should  previously 
have  been  laid  by  evidence  of  enjoyment,  but  without  such  proof, 
evidence  of  this  kind  is  of  little  weight."     (Vol.  i.  p.  183.) 

An  objection  was  made  at  the  trial,  and  now  appears  in  the 
defendant's  points,  that  the  tenants  whose  declaration  was  offered 
in  evidence  were  interested  to  support  the  right  of  common.  It  is 
not  necessary  to  discuss  this  objection,  because  it  appears  by  the 
bill  of  exceptions  that  evidence  of  declarations  of  parties  not  tenants 
was  also  rejected.  But  the  objection  is  untenable.  It  was  dis- 
regarded in  NichoUs  V.  Parker  {3).  In  the  judgment  of  the  Court 
in  Crease  v.  Barrett  (4)  it  is  pointed  out  that  the  parties  interested 
are  peculiarly  those  whose  declarations  constitute  the  proper 
evidence  of  reputation,  on  the  ground  of  their  knowledge.  The 
declarations  here  offered  were  (if  that  be  important)  made  before 
there  was  Us  mota. 


(Maule,  J. :  Some  twenty-five  years  ago,  this  point  was  much 
debated  in  the  Court  of  Exchequer:  and  it  was  considered  that 
the  only  persons  who  are  likely  to  trouble  themselves  about  such 
questions  are  those  who  have  some  interest  in  them.) 

Martin,  contra ; 

The  attempt' here  is  to  give  the  declarations  of  deceased  parties 
in  evidence  for  the  purpose  of  showing  to  which  of  two  individuals 
a  particular  "^close  belongs,  or  what  is  the  boundary  between  the 
lands  of  two  individuals.  The  right  of  common,  which  is  said  to 
be  public,  is,  for  any  thing  that  appears,  merely  the  private 
prescriptive  rights,  independent  of  each  other,  of  a  certain  number 
of  persons,  it  is  not  said  how  many.  It  is  not  stated  that  they  are 
copyholders,  nor  that   the  right  is  customary.    Beputation  is  no 


(1)  14  B.  B.  546  (1  M.  &  S.  679). 

(2)  40  B.  B.  779  (1  Cr.  M.  &  R  919, 
930 ;  S,  t\  o  Tyr.  458,  471,  472).  See 
Mey.  V.  Lady  H.  B.  M.  Sutton,  47 
£.  B.  646  and  note  (3)  (8  Ad.  &  £1. 


523,  and  note  (c). 

(3)  12  B.  K.  542  (H  East.  331). 

(4)  40  B.  B.  779  (1  Cr.  M.  &  B.  919 ; 
S.  a  5  Tyr.  458). 
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doubt  admissible  as  evidence  of  a  parochial  or  manorial  boundary, 
or  of  rights  properly  called  public,  but  not  as  evidence  of  private 
rights.     Suppose  the  present  defendant  had  brought  an  action  of 
trespass  qtiare  clatisum  fregity  for  a  trespass  on  this  locus  in  quo, 
against  a  party  who  justified  under  the  right  of  common  ;  and  that 
some  right  of  common  was  admitted,  but  it  was  a  question  whether 
it  extended  to  the  locus  in  quo :  could  it  be  shown  that  another 
person,  who  had  also  some  right  of  common,  had  declared  that  his 
own  right  extended  over  the  locus  in  quo  ?    Even  the  proof  that 
the  defendant's  land  was  commonable  would  not  assist  the  plaintiff 
here,  because,  if  the  lord  had  granted   part   of  his  waste  to  the 
defendant  subject  to  the  existing  right  of  common,  the  right  of 
common  and  the  title  of  the  defendant  would  not  be  inconsistent. 

It  is  to  be  observed  that  the  Courts  have  always  shown  much 
reluctance  to  admit  evidence  of  reputation.  At  one  time,  it  seems 
that  diflferent  rules  were  supposed  to  prevail  on  different  circuits, 
and  evidence  of  this  sort  was  thought  to  be  admissible  or  not  accord- 
ing to  the  circuit  on  which  the  case  occurred.  In  Mm-eirood  v. 
Wood  (1)  Lord  Kenyon  held  that  evidence  of  reputation  could  not 
"  apply  to  private  titles,  either  ♦with  regard  to  particular  customs 
or  private  prescriptions;''  and  Ashhijrst,  J.  agreed.  Bullbb,  J. 
agreed  that  evidence  of  reputation  ought  not  to  be  received  "  except 
a  foundation  be  first  laid  by  other  evidence  of  the  right."  That 
qualification  it  certainly  is  not  easy  to  uphold. 

(Parks,  B.  :  I  believe  we  are  all  agreed  that  the  want  of  proof  of 
an  actual  user  affects  only  the  value  of  the  evidence.) 

It  does  not  appear  here  that  the  right  is  a  general  right  claimed  by 
the  tenants  of  the  manor  in  that  character. 


(Aldbrson,  B. 
tenant. 


There  may  have  been  distinct  grants  to  each 


Talfourd,  J. 
same.) 


And  it  does  not  appear  that  the  rights  are  the 


Nor  does  it  appear  that  the  tenants  of  the  manor  had  any  general 

right  at  all,  or  that  the  right,  whatever  it  was,  extended  over  the 

whole  waste.     Clothier  v.  Chapman  (2)  is  directly  in  point.     There 

evidence  of  reputation   of  a  boundary  of  a  waste  was  rejected, 

(1)  Note  to  Doe,  lessee  of  Didsbury  (2)  Note  to  Doe,  lessee  of  Didsbur}* 

V.  Thomas,  12  E.  li.  537  (14  East,  327).      v.  Th(mas,  12  E.  E.  543  (14  East,  331). 
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♦because  the  question  was  between  one  person's  private  property        lord 

and  another's.     In  Richards  v.  Bassett  (i)  the  evidence  of  reputation     ^^""^^kn 

was  rejected  because  the  declaration   was  post  litem  vwtani:  but  Llkwellyn. 

LiTTLEDALB,  J.^  Said :  '*  Besides,  the  question  in   the  cause   was, 

Whether  an  individual  had  a  right  to  the  soil  itself,  or  only  a  right 

of  common  over  it.     Now,  although  reputation  be  admitted  in  evidence 

in  questions  concerning  public  rights,  it  is  by  no  means  clear  that 

it  is  admissible  in  questions  of  prescriptive  rights  merely  private. 

In  Heed  v.  Jackson  (2)  a  verdict  against  one  defendant  in  trespass 

upon  an  issue  of  a  justification  of  a  public  right  of  way  negativing 

such  right,  was  held  to  be  evidence  in  trespass  for  breaking  and 

entering  the  same  close  against  another  ^defendant,  who  justified       [  *805  ] 

under  the  same  right ;  and  Lawrence,  J.  there  said  that  reputation 

would  have  been  evidence  as  to  the  right  of  way  in  this  case;  a 

^artiorif  therefore,  the  finding  of  twelve  men  upon  their  oath ;  and 

Lord  Kbnyon  agreed  that  reputation  was  evidence  with  respect  to 

public  rights  claimed  as  in  that  case ;  but  not  with  respect  to  private 

rights.     So  in  this  case,  where   the  question  was,  whether  the 

plaintiff  had  a  right  to  the  soil,  it  seems  to  me  that  reputation  was 

not  admissible  to  show  that  he  had  a  right  of  common  only."     In 

Barnes  v.  Mawson  (a)  and  in  Weeks  v.  Sparke  (4)  it  seems  that  the 

evidence  would  not  have  been  admitted  had  there  not  also  been 

evidence  of  user.     In  the  former  of  these  cases  it  is  not  easy  to  see 

how  reputation  was  admissible  at  all :  for,  that  a  part  of  the  manor 

was  called  New  land,  was  a  fact,  and  not  a  matter  of  public  right. 

But  the  point  was  determined  in  a  very  summary  way,  with  little 

discussion.  •  The  latter  case   was    determined    according  to   the 

practice  of  the  particular  circuit :  and  Lord  Ellenborough  clearly 

considered  that  there  was  no  settled  rule  of  law.    Bex  v.  Antrobus  (o) 

is  in  favour  of  the  defendant;  for   there,  though  the  custom  in 

question  related  to  a  public  matter, — whether  the  county  or  the 

corporation  ought  to  execute  convicts  sentenced  to  death, — yet,  the 

question  being  between  individuals,  the  evidence  of  reputation  was 

rejected.    In  Beg.  v.  Lady  U.  B.  M.  Sutton  (6)  the  right  in  question 

was  strictly  a  public  right,  and  the  evidence  was  properly  admitted ; 

as  it  was  in  Prichard  v.  Powell  (7),  the  right  of  common  2?ur  cause 

*de  vicinage  being  a  public  right,  or,  more  properly,  an  excuse  for       [  *806  ] 

(1)  34  E.  E.  52y  (10  13.  &  0.  657,    (4)  14  E.  B.  546  (1  M.  &  S.  679). 
663).  (6)  2  Ad.  &  El.  793. 

(2)  6  B.  K,  283  (1  East,  355).         (6)  47  B.  B.  640  (8  Ad.  &  El.  516). 
ijX)   14  B.  B.  397  (1  M.  &  S.  77).       (7)  74  B.  B.  433  (10  a  B.  589). 

Ji.&. — VOL.  LXXXI.  5*2 


818  1850.    EX.  CH.     15  Q.  B.  806—807.  [R.R. 

Lord  trespass,  existing  by  custom.  Thomas  v.  Jenkins  (i)  was  a  case  of 
DuNRAVKN  ^j^^  boundary  of  a  hamlet ;  Brisco  v.  Loniax  (2),  of  the  boundary  of 
Llewellyn,  j^  manor  which  was  also  the  boundary  of  the  county.  But  in 
Crease  v.  Bairett  (s)  the  declarations  of  the  deceased  lord  of  a 
manor  were  not  admitted,  in  the  character  of  reputation,  because 
''  lie  was  not  speaking  of  the  boundaries  of  the  manor,"  *'  but  he 
spoke  only  of  his  own  waste.'* 

(Parke,  B.  :  If  evidence  of  reputation  be  admissible  on  the 
ground  of  publicity,  it  would  seem  to  follow  that  pHmd  facie  the 
evidence  of  any  deceased  person  would  be  admissible.  But  the 
Courts  have  qualified  the  generality  of  this  view,  by  requiring  that 
such  deceased  person  should  be  in  some  way  connected  with  the 
subject  of  inquiry :  for  this,  residence  seems  to  be  enough,  as  was 
allowed  in  The  Duke  of  Newcastle  v.  The  Hundred  of  Broxtowe  (4). 

No  stress  is  laid  on  that  objection,  which  goes  rather  to  the  weight 
than  the  admissibility.  And  Crease  v.  Ban-ett  (3)  appears  to  show 
that  it  is  not  necessary  to  prove  acts  of  user  as  a  foundation  for 
evidence  of  reputation. 

T.  F.  Ellis,  in  reply : 

It  cannot  be  material  whether  the  common  here  was  enjoyed  as 
appendant  or  as  appurtenant  by  prescription :  the  admissibility  of 
the  evidence  depends  upon  the  publicity  of  the  interest,  as  occa- 
sioning general  notoriety.  It  was  not  even  left  to  the  jury  to  admit 
the  evidence  if  they  believed  that  the  common  was  appendant. 

(Talfourd,  J. :  Is  not  the  Judge  first  to  be  satisfied  of  the  fact 
[  *807  J       which  makes  the  ^evidence  admissible,  and  then  to  leave  its  efiect 
to  the  jury?) 

That  is  so,  if  the  functions  of  the  Judge  are  in  such  a  case  analogous 
to  those  which  he  exercises  where  a  question  arises  whether  secon- 
dary evidence  is  made  admissible  by  notice  to  produce  given  in  due 
time.  But  here  the  jury  might  have  been  told  not  to  regard  the 
evidence  unless  they  believed  the  fact  on  which  its  admissibility 
depended ;  as  was  recently  done  by  Coleridge,  J.  (o).     But,  even 

(1)  45  R.  R?  560  (6  Ad.  &  El.  525).  (5)  Due  d.  Molestvorth  v.    Sleeinan, 

(2)  47  R.  R.  549  (8  Ad.  &  El.  198).        72  R.  R.  255  (9  Q.  B.  298).    But  see 
(8)  40  R.  R.  779  (1  Or.  M.  &  R.  919 ;       Doe  d.  Jenkm$  ▼.  Davies,  74  R.  R.  299 

8.  C\  5  Tyr.  458).  (10  Q.  B.  314). 

(4)  4  B.  &  Ad.  273. 
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supposing  the  rights  of  the  several  tenants  here  to  be  independent        lord 
and  prescriptive,  that  in  which  they  take  an  interest  is  the  question       "^^^en 
common  to  all  the  rights,  the  boundary  of  the  waste :  and  that  Llewbllyk. 
constitutes  a  publicity  sufficient  to  satisfy  the  rule.     In  Weeks  v. 
Sparke  (i)  the  right  was  prescriptive,  in    a    certain  number  of 
persons,  not  universal.    A  custom,  however,  for  all  tenants  might 
originate  in  grant,  as  was  observed   by  Heath,  J.   in  Fitch  v. 
Rawling  (2) ;  and  a  prescription  implies  a  grant  also. 

(Cresswbll,  J. :  There  would  be  difficulty  as  to  that  now. 

Maule,  J.:  Nothing  of  that  sort,  according  to  the  law  as  it  now 
stands,  could  be  shown  by  a  grant  within  the  time  of  legal  memory.) 

It  is  enough  here  that  the  right  is  exercised  by  tenants  of  the  manor  in 
the  common  character  of  tenants,  in  respect  of  the  tenancy.     *     *    * 

Cur.  adv.  vult, 

Parke,  B.,  in  this  vacation  (July  8th),  delivered  the  judgment  of       [  8O8  ] 
the  Court  : 

The  question  in  this  case  is,  whether  my  brother  Flatt  was  right 
in  rejecting  evidence  of  reputation,  offered  on  the  trial  before  him, 
to  show  the  title  of  the  lord  of  the  manor  of  Ogmore  to  certain 
lands  within  the  ambit  of  the  manor. 

The  evidence  was,  that  there  were  very  many  lands  and  [  809  ] 
tenements  held  of  the  me^nor,  the  tenants  whereof,  in  respect  of 
those  lands,  had  always  exercised  rights  of  common  for  all  their 
commonable  cattle  on  a  certain  waste,  adjoining  to  which  was  the 
locvs  in  quo ;  and  that  deceased  persons,  being  such  tenants,  and 
exercising  such  rights  ante  litem  nwtam,  declared  that  the  locvs  in 
quo  was  parcel  of  the  waste.  Another  description  of  evidence  was, 
that  certain  deceased  residents  in  the  manor  had  made  similar 
declarations.  No  evidence  was  given  of  the  exercise  of  the  rights 
of  those  tenants  over  the  locus  in  quo.  My  brother  Flatt  rejected 
the  evidence,  and,  we  think,  rightly. 

In  the  course  of  the  argument  we  intimated  our  opinion  that  the 
want  of  evidence  of  acts  of  enjoyment  of  the  rights  did  not  affect 
the  admissibility  of  the  evidence,  but  only  its  value  when  admitted. 
We  also  stated  that  no  objection  could  be  made  to  the  evidence  on 
the  ground  that  it  proceeded  from  persons  who  had  not  competent 
knowledge  upon,  the  subject,  or  from  persons  who  were  themselves 

(1)  HE.  E,  546  (1  M.  &  S.  679),  (2)  3  ii*  E.  425  (2  H.  Bl.  393,  399). 
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interested  in  the  qaestion.  The  main  inquiry  was,  whether  this 
was  a  subject  of  a  sufficiently  public  nature  to  justify  the  reception 
of  hearsay  evidence  relating  to  it. 

If  this  question  had  been  one  in  which  all  the  inhabitants  of  the 
manor,  or  all  the  tenants  of  it,  or  a  particular  district  of  it,  had 
been  interested,  reputation  from  any  deceased  inhabitant,  or  tenant, 
or  even  deceased  residents  in  the  manor,  would  have  been  admis- 
sible, such  residents  having  presumably  a  knowledge  of  such  local 
customs;  and,  if  there  had  been  a  common  law  right  for  every 
tenant  of  the  manor  to  have  common  on  the  wastes  of  it,  reputation 
from  any  deceased  tenant  as  to  the  extent  of  *those  wastes,  and 
therefore  as  to  any  particular  land  being  waste  of  the  manor,  would 
have  been  admissible.  But,  although  there  are  some  books  which 
state  that  common  appendant  is  of  common  right,  and  that  common 
appendant  is  the  common  law  right  of  every  free  tenant  in  the 
lord's  wastes,  for  example,  note(Z)  t-o  Melloi-  v.  Spateman  (i),  Bennett 
V.  Reeve  (2),  Com.  Dig.  Common  (B),  it  is  not  to  be  understood  that 
every  tenant  of  a  manor  has  by  common  law  such  a  right,  but  only 
that  certain  tenants  have  such  a  right,  not  by  prescription,  but  as  a 
right  by  common  law,  incident  to  the  grant. 

This  is  explained  in  Lord  Coke's  Commentaries  on  the  statute  of 
Merton  (3),  2  Inst.  86.  He  says:  "By  this  recital"  (of  that 
statute)  "  a  point  of  the  ancient  common  law  appeareth,  that  when 
a  lord  of  a  manor  (whereon  was  great  waste  grounds)  did  enfeoff 
others  of  some  parcels  of  arable  land,  the  feoffees  ad  nianutcnend. 
servitium  socce,  should  have  common  in  the  said  wastes  of  the  lord 
for  two  causes.  1.  As  incident  to  the  feoffment,  for  the  feoffee 
could  not  plough,  and  manure  his  ground  without  beasts,  and  they 
could  not  be  sustained  without  pasture,  and  by  consequence  the 
tenant  should  have  common  in  the  wastes  of  the  lord  for  his  beasts, 
which  do  plough  and  manure  his  tenancy,  as  appendant  to  his 
tenancy,  and  this  was  the  beginning  of  common  appendant.  The 
second  reason  was  for  maintenance  and  advancement  of  agriculture, 
and  tillage,  which  was  much  favoured  in  law."  The  same  law  is  laid 
down  by  Cokeand  Foster,  1  Rol.  Abr.  896, 1. 45,  tit.  (Common  (C),  pi.  4. 
This  right,  therefore,  is  not  a  common  right  of  all  *tenants,  but 
belongs  only  to  each  grantee,  before  the  Statute  of  Quia  Emptores, 
of  arable  land,  by  virtue  of  his  individual  grant,  and  as  an  incident 
thereto ;  and  it  is  as  much  a  peculiar  right  of  the  grantee,  as  one 

(1)  1  Wme.  Saund.  346  d  (6th  ed.).  (3)  Stat.  20  Hen.  III.  c.  4. 

(2)  Willee,  227,  231. 
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derived  by  express  grant,  or  by  prescription,  though  it  differs  in  its        Lord 
extent,  being  limited  to  such  cattle  as  are  kept  for  ploughing  and  «. 

manuring  the  arable  land  granted,  and  as  are  of  a  description  fit  ^^"^^^^-^^n* 
for  that  purpose ;  whereas  the  right  by  grant  or  prescription  has  no 
such  limits,  and  depends  on  the  will  of  the  grantor. 

We  are  therefore  of  opinion  that  this  case  is  precisely  in  the 
same  situation  as  if  evidence  had  been  offered  that  there  were 
many  persons,  tenants  of  the  manor,  who  had  separate  prescriptive 
rights  over  the  lord's  wastes :  and  reputation  is  not  admissible  in 
the  case  of  such  separate  rights,  each  being  private,  and  depending 
on  each  separate  prescription,  unless  the  proposition  can  be  sup- 
ported, that,  because  there  are  many  such  rights,  the  rights  have 
a  public  character,  and  the  evidence  therefore  becomes  admissible. 

We  think  this  position  cannot  be  maintained.  It  is  impossible 
to  say,  in  such  a  case,  where  the  dividing  point  is.  What  is  the 
number  of  rights  which  is  to  cause  their  nature  to  be  changed,  and 
to  give  them  a  public  character  ? 

But  it  is  said  that  there  are  cases  which  have  decided  that,  where 
there  are  numerous  private  prescriptive  rights,  reputation  is 
admissible ;  and  the  case  of  Weeks  v.  Sparke  (i)  is  relied  upon  as 
establishing  that  proposition.  The  reasons  given  by  the  different 
Judges  in  that  case  would  certainly  not  be  ^satisfactory  at  this  [  *812  ] 
day ;  some  putting  it  on  the  ground  of  the  custom  of  the  circuits, 
some  upon  the  ground  that  where  there  was  proof  of  the  enjoyment 
of  the  right  reputation  was  admissible.  Both  these  reasons  are 
now  held  to  be  insufficient.  It  may  be  that  the  evidence  admitted 
was  that  of  reputation  from  deceased  commoners,  which  would  be 
admissible,  on  the  same  principle  that  the  statement  of  a  deceased 
person  in  possession  of  land,  abridging  or  limiting  his  interest,  is 
admissible :  but  that  reason  does  not  apply  to  the  present  case, 
because  the  statements  are  used  to  extend,  not  to  limit,  the  rights. 
It  was  also  said  that  the  case  of  Weeks  v.  Sparke  (i)  had  since  been 
sanctioned  by  the  Court  of  Queen's  Bench  in  that  of  Prichard  v. 
Powell  (2),  where  it  was  held  that  reputation  was  admissible  to 
prove  common  between  two  wastes  pur  cause  de  vicinage.  But  the 
claim  in  that  case  was  treated  as  a  matter  of  immemorial  custom  (3) : 
and  reputation  in  support  of  a  custom  is  admissible. 

We  are  of  opinion,  therefore,  that  the  evidence  of  reputation 
offered  in  this  case  was,  according  to  the  well  established  rule  in 

(1)  14  R.  R.  546  (1  M.  &  S.  679).  (3)  See  74  R.  R.  442  (10  Q.  B.  603). 

(2)  74  R.  R.  433  (10  Q.  13.  589). 
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LoKD        the  modern  cases,  inadmissible,  as  it  is  in  reality  in  support  of  a 
r.  mere  private  prescription  :  and  the  number  of  these  private  rights 

Li.EWELLYK.   j^^g  jjqIj  ^^]^q  tjjgm  ^  be  qI  a  public  nature. 

Therefore  the  judgment  must  be  affirmed. 

Judgment  affiiTned  (i). 


IN  THE  COURT  OF  QUEEN'S  BENCH. 


EEG.  V.  The  INHABITANTS  of  the  ISLE  of  ELY  (2). 
Dcc^s^      (Cases  of  Old  Bedford  Bridge  and  New  Bedford  Bridge.) 

1 850.  ( 1 5  Q.  B.  827—847 ;  S.  C.  1 9  L.  J.  M.  C.  223 ;  4  New  Sess.  Cas.  222 ;  14  Jur.  956. } 

"  ^    '  Indictment  against  the  inhabitants  of  the  Isle  of  Ely,  for  non-repair  of  a 

r  g27  ]  public  bridge  in  the  Isle  of  Ely  and  county  of  Cambridge ;  averring  that 

they  were  liable,  but  stating  no  specific  reason. 

Plea :  that  the  bridge  was  in  a  public  highway  over  an  artificial  cut  made 
in  the  highway  by  the  Adventurers  for  draining  the  Bedford  lievel ;  that 
the  bridge  was  rendered  necessary  by  the  cut,  for  the  purpose  of  the  high- 
way ;  that  the  cut  was  made  for  the  benefit  of  the  lands  of  the  Adventurers, 
and  was  maintained  by  the  Adventurers  until  stat.  15  Oar.  II.  c.  17,  when 
the  property  in  the  cut  and  its  banks,  and  in  the  bridge,  and  in  the  lands 
benefited  by  the  cut,  which  lands  had  previously  been  vested  in  the 
Adventurers,  became  vested  in  the  Corporation  of  Conservators  of  the  Fens ; 
and  the  cut  was,  from  that  time,  maintained  by  the  Corporation  for  their 
own  benefit ;  and  they  have  repaired  and  been  liable  to  repair  the  bridge. 
On  demurrer.  Held : 

1 .  That  the  count  was  good,  as  the  Court  must  take  judicial  notice  that 
the  Isle  of  Ely  was  a  division  of  a  county  in  the  nature  of  a  Riding,  and,  as 
such,  prima  faa'e  liable  to  repair  bridges  within  it. 

2.  That  the  plea  was  good,  as  it  sufficiently  showed  that  the  Corporation 
were  bound  to  repair  the  bridge  rendered  necessary  by  the  cut  maintained 
for  their  benefit. 

Two  indictments  were  preferred  against  the  inhabitants  of  the 
Isle  of  Ely.  The  pleadings  on  the  first  were  as  follows.  First 
[  ♦828  ]  count :  That  a  certain  *common  and  public  bridge,  situate  in  the 
parish  of  Mepal,  in  the  Isle  of  Ely  and  county  of  Cambridge,  over 
a  river  there  called  the  Old  Bedford  Biver,  and  on  a  common 
Queen's  highway  there  for  all  the  liege  subjects  &c.,  was  in  great 
decay  &c. ;  against  the  form  of  the  statute  &c. ;  and  that  the  said 
bridge  is  not  within  any  city  or  town  corporate ;  and  that  the 
inhabitants  of  the  Isle  of  Ely  the  said  bridge  ought  to  repair  &c. 
when  &c.,  according  to  the  form  of  the  statute  &c. 

(1)  See  the  preceding  case.  55  L.  J.  M.  0.  158 ;  and  HertfordiKirt 

(2)  Cited  in  Reg,  v.  KUchever  (1873)  County  Coiwdly,  Neuf  Jiiver  Co,  [1904] 
L.  R.  2  C.  0.  93,  43  L.  J.  M.  C.  9 ;  Heg.  2  Ch.  513,  520,  74  L.  J.  Ch,  49.— 
V.  SmUhamptofi  (1886)  17  Q.  B.  D.  435,  A.  0, 
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The  second  count  described  the  bridge  as  "  a  certain  other  public        Uko. 
bridge  over  a  certain  other  river  called  the  Old  Bedford  River,"  the  thr  Inha 


BT- 


said  bridge  being  situate  &c.,  *'  and  now  being  a  common  Queen's  l^^^l^^^^^y 
highway  "  &c. ;  and  did  not  differ  in  any  other  material  respect 
from  the  first  count. 

Plea :  to  1st  count,  by  two  of  the  inhabitants  of  the  Isle  of  Ely, 
on  behalf  of  themselves  and  the  rest  of  the  inhabitants,  except  the 
Corporation  of  the  Governor,  Bailiffs,  and  Commonalty  of  the 
Company  of  Conservators  of  the  Great  Level  of  the  Pens :  That 
the  said  Old  Bedford  Biver  is  situated  within  the  Great  Level  of  the 
Fens,  now  commonly  called  the  Bedford  Level,  and  is  an  artificial 
drain  or  river ;  and  that  the  same  was  long  heretofore,  to  wit  on 
&c.,  cut  and  made  by  certain  persons,  to  wit  one  Francis,  Earl  of 
Bedford,  and  certain  others.  Adventurers  for  the  purpose  of  draining 
the  Great  Level  of  the  Fens,  since  deceased,  then  being  the  owners 
of  divers  large  quantities  of  land  within  the  said  Great  Level  then 
requiring  to  be  drained  of  water,  for  the  purpose  of  draining  the 
said  Great  Level  and  the  said  quantities  of  land,  parcel  thereof,  so 
vested  in  them  as  aforesaid,  and  for  their  own  use,  benefit,  profit 
and  convenience,  and  for  the  furthering  of  the  purposes  of  the  said 
Adventurers,  and  under  *and  by  virtue  of  certain  powers  and  [  •829  ] 
authorities  vested  in  them  by  and  under  certain  commissions  of 
sewers  theretofore  granted,  and  certain  other  powers  and  authorities 
in  them  vested ;  and  that  the  said  Earl  and  the  said  Adventurers, 
under  the  powers  and  authorities  aforesaid,  long  heretofore,  to  wit 
on  &c.,  constructed  and  erected  the  said  bridge  upon  and  over  the 
said  drain  or  river  so  before  then  made  by  them  in  manner  and  for 
the  purposes  aforesaid,  and  not  upon  the  ancient  course  or  channel 
of  any  stream  or  river,  no  bridge  being  there  before  or  required 
there  until  the  making  of  the  said  drain  or  river  by  the  said  Earl 
and  the  said  Adventurers  as  aforesaid ;  but  the  said  drain  or  river 
having,  at  the  time  of  the  making  of  the  same,  intersected  and 
interrupted  and  rendered  wholly  impassable  a  certain  public  high- 
way existing,  at  the  time  of  the  making  of  the  said  drain  or  river, 
in  and  along  the  line  of  the  said  bridge,  and  on  which  highway, 
from  time  whereof  &c.  until  the  making  of  the  said  drain  or  river, 
all  the  subjects  &c.  (averring  right  of  way  with  cattle  and 
carriages):  and,  it  having  thereupon  and  thereby  become  the 
duty  of  the  said  Earl  and  the  said  Adventurers  to  construct 
and  erect  a  bridge  over  the  said  drain  or  river,  the  bridge 
in  the  first  count  mentioned  was  by  them  erected  and  conslructed 
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Hro.  as  aforesaid,  in  the  same  place  where  the  said  highway 
The  Inhabi.  before  the  making  of  the  said  drain  or  river  was  and  had  been  for 
Isle  OF  E^r."^  ^^^  ^^^  ^^™^  ^^^^  aforesaid,  and  as  a  convenient,  fit  and  usual  means 
of  passage  for  the  subjects  &c.  along  the  portion  of  the  highway  so 
intersected  and  interrupted  by  the  said  drain  or  river  as  aforesaid, 
and  to  enable  them  to  pass  &c.  as  they  otherwise  might,  would  or 
[  'sso  ]  ought  of  right  *to  have  done.  And  that,  from  and  after  the 
alteration  of  the  said  highway  in  manner  and  to  the  extent  as 
aforesaid  continually  hitherto,  the  said  highway  has  been  carried 
and  has  gone,  and  is  now  carried  and  now  goes,  unto  and  over  the 
said  bridge :  And  that,  after  the  making  of  the  said  drain  or  river, 
and  construction  of  the  said  bridge,  as  aforesaid,  stat.  15  Car.  II.  c.  17 
was  passed,  entitled  an  **  Act  for  settling  the  draining  of  the  Great 
Level  of  the  Fens  called  Bedford  Level : "  and  by  the  said  Act  the  said 
Corporation  of  the  Governor  &c.  of  the  Company  of  Conservators  of 
the  Great  Level  &c.  became  and  was  incorporated,  and  the  said  drain 
or  river,  and  the  banks  thereof,  and  the  said  bridge,  and  divers 
large  quantities  of  land,  parcel  of  the  said  Great  Level,  being  the 
same  lands  of  which  the  said  Francis,  Earl  of  Bedford,  and  the  said 
other  Adventurers  are  hereinbefore  mentioned  to  have  been  the 
owners,  and  for  the  purpose  of  draining  which  the  said  drain 
or  river  was  so  made  as  aforesaid,  then  became  and  were  vested 
in  the  said  Corporation  according  to  the  provisions  of  the  said  Act. 
The  plea  then  set  forth  several  of  the  enactments  of  stat.  15 
Car.  II.  c.  17  (printed  in  the  ordinary  collections  of  the  statutes). 
Those  enactments,  so  far  as  they  are  material,  are  sufficiently 
stated  in  the  judgment.  The  plea  averred  the  identity  of  the 
88,000  acres  by  that  Act  vested  in  the  Corporation  and  the  lands  in 
the  plea  mentioned  as  belonging  to  the  Adventurers,  and  for  the 
purpose  of  draining  which  the  Old  Bedford  River  was  made ;  and 
then  proceeded  to  aver : 

That,  before  and  at  the  time  of  the  making  and  passing  of  the 
Act,  the  bridge,  having  been  rendered  necessary  and  erected  as 
[  *SM  ]  aforesaid,  existed  over  the  Old  *Bedford  River,  and  formed  part  of 
the  works  of  the  Great  Level,  and  had  been  continually,  up  to  the 
passing  of  the  Act,  maintained  (there  having  been  no  agreement  to 
the  contrary)  by  the  Adventurers  for  the  time  being  for  draining 
the  said  Great  Level,  being  the  persons  in  the  said  Act  mentioned 
and  referred  to  as  the  Adventurers.  That  the  said  drain  or  river, 
from  the  making  thereof,  had  continually  been  very  beneficial  and 
useful  to  the  Adventurers  for  the  time  being  for  the  draining  of  the 
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said  Great  Level,  and  to  the  said  Corporation  since  the  creation  of  Reo. 
the  said  Corporation,  respectively,  and  for  the  draining  or  improving  thb  Inhabi- 
of  the  said  lands,  being  part  of  the  said  Great  Level,  in  them  from  i^^e^of  E^ y^ 
time  to  time  respectively  vested,  and  now  is  very  beneficial  and  useful 
for  the  purposes  aforesaid :  and  that,  up  to  and  until  the  making  and 
passing  of  the  said  Act,  the  said  river  was  continually  maintained 
and  continued  by  the  said  Adventurers  for  the  time  being,  for  the 
purpose  of  draining  the  said  Great  Level,  and  for  their  own  use, 
benefit,  profit  and  convenience,  and  for  the  furthering  of  the  pur- 
poses of  the  said  Adventurers  ;  and  that,  from  and  after  the  making 
and  passing  of  th^  Act,  and  thence  continually  hitherto,  the  said 
drain  or  river,  together  with  the  banks  thereof,  and  the  said  bridge, 
have  been  respectively  vested  in  the  Corporation,  and  the  Corpora- 
tion have  maintained  and  continued,  and  still  do  maintain  and 
continue,  the  river  and  the  banks  thereof  for  their  own  use,  benefit, 
property  and  convenience,  as  the  owners  and  proprietors  thereof, 
and  of  all  the  said  lands  so  vested  in  them  by  the  said  Act  as  afore- 
said, and  for  the  furthering  of  the  purposes  and  interests  of  the 
said  Corporation,  and  the  draining  of  the  said  Great  Level,  and 
during  all  the  *time  last  aforesaid,  have  continued  and  maintained  [  *882  ] 
the  said  bridge,  and  have  continually  repaired  i&c,  and  have  been 
liable  to  repair  &c.,  and  during  all  the  time  last  aforesaid  of  right 
ought  &c.,  and  still  of  right  ought  &c.,  when  and  so  often  &c.,  by 
reason  of  the  premises  in  this  plea  respectively  mentioned  and 
referred  to.  And  that  the  said  inhabitants  of  the  Isle  of  Ely  (except 
as  aforesaid)  the  said  public  bridge,  so  as  aforesaid  being  in  decay, 
ought  not  to  repair  or  amend  when  &c.,  in  manner  &c.  Verification. 
There  was  a  similar  plea  to  the  second  count. 
Demurrer  to  each  plea.     Joinder. 

In  The  New  Bedford  Bridge  case  the  indictment  was  for  not 
repairing  a  bridge  over  the  New  Bedford,  or  One  Hundred  Feet, 
Biver.  The  pleadings  in  this  case  were,  with  an  immaterial 
exception,  the  same  as  those  in  the  other  indictment. 

The  demurrers  were  argued  in  Hilary  vacation,  1848 :  that  in 
the  case  of  The  Old  Bedford  Bridge,  on  December  8th  (i)  by  Andrews 
for  the  prosecution,  and  Maude  for  the  defendants  :  that  in  the  case 
of  The  New  Bedford  Bridge  on  December  9th  (2),  when  the  argument 
of  Andrews  in  the  former  case  was  considered  as  if  repeated  in  the 
present.    Peacock  was  heard  for  the  defendants ;  BiudAndi^ews  replied. 

(I)  Before  Lord  Denman,  Gh.   J.,  (2)  Before  Lord  Denman,  Ch.   J., 

Patteson  and  Coleridge,  J  J.  and  Coleridge,  J. 
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Rko.  Andrews  argued  that  the  indictment  was  correct  in  charging 

Tub  Inhabi-  the  inhabitants  of  the  Isle  of  Ely,  and  not  those  of  the  connty  at 

isLB^F Vly?  ^^^^e.     He  contended  that  the  Isle  *of  Ely  was  a  district  liable  to 

[  ♦833  ]       repair  bridges  (on  which  point  he  cited  2  Inst.  701,  Rex  v.   The 

West  Ridhg  of  Yorkshire  (i),  Rex  v.  The  Parts  of  Lindsey  (2))  and 

that  it  was  unnecessary  to  aver  that  it  was  such  a  district,  as  the 

Court  would  take  judicial  notice  of  the  division,  at  all  events  since 

Stat.  7  Will.  IV.  ife  1  Vict.  c.  53. 

Peacock  and  Ma\ide  argued  that  stat.  7  Will.  IV.  &  1  Vict.  c.  53, 
affected  only  the  jurisdiction  of  magistrates ;  and  that  there  might 
be  districts  with  a  separate  commission  of  the  peace,  not  liable  to 
repair  bridges,  as,  for  instance,  Bipon ;  and  that  the  count  ought 
to  have  shown  how  the  Isle  of  Ely  came  to  be  liable  instead  of  the 
county:  Rex  v.  Oreat  Broughton  (s),  Rex  v.  Sheffield  (a),  Reg,  v. 
Neiv  Sanim  (5),  dicta  of  the  Court.  They  referred  to  stat.  6  &  7 
Will.  IV.  c.  87,  but  denied  that  any  liability  of  the  Isle  of  Ely  to 
repair  bridges,  as  a  county,  could  be  inferred  from  that  Act.  As  to 
the  meaning  of  the  word  "division,"  Evans  v.  Stevens {6)  was 
cited. 

Andrews  argued  likewise  that  the  plea  was  bad  in  substance, 
as  it  confessed  that  the  bridge  was  in  a  highway,  and  therefore 
primd  facie  repairable  by  the  district,  and  did  not  show  that  any 
one  else  was  liable,  ratione  tenurce  or  otherwise ;  citing  on  this 
point  Rexv,  Netherthong  (7),  Rex  v.  The  West  Riding  of  Yorkshire  (i). 
Rex  V.  Kent  {Footscray  Bndge)  (8),  Rex  v.  Oxfordshire  (d).  He 
[  *834  ]  urged,  on  the  authority  of  the  last  cited  case,  that  the  *plea  ought 
to  have  pointed  out,  not  only  persons  liable  to  repair,  but  persons 
having  adequate  funds.  The  Adventurers,  even  if  originally  wrong- 
doers, were  only  liable  to  contribute  to  the  fine :  Reg.  v.  Tiiutees  of 
Oxford  and  Witney  Roads  (10) ;  but  it  did  not  appear  that  the 
Adventurers  were  wrongdoers,  as  they  were  stated  to  have  been 
acting  under  some  powers  which,  for  aught  that  appeared,  might 
have  authorised  their  proceedings :  and,  at  all  events,  the  liability 
of  the  Adventurers  was  not  transferred  to  the  Corporation.    He 

(1)  G  B.  E.  439  (2  East,  342).  (6)  4  T.  E.  224,  459. 

(2)  12  R.  E.  529  (14  East,  317).  (7)  2  B.  &  Aid.  179. 

(3)  5  Burr.  2700.  (8)  15  E.  E.  330  (2  M.  &  S.  513). 

(4)  1  E.  E.  442  (2  T.  E.  106,  111).  (9)  4  B.  &  C.  194. 

{5)   68  E.  E.  607  (7  Q.  B.  941,  945,    (10)  54  E.  R  691  (12  Ad.  &  El.  427). 
946). 
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also  contended  that  the  plea  ought  to  have  shown  specifically  the        Rko. 

powers  under  which  the  bridge  was  built.  Thk  Inhabi- 

tants OP  THE 
_  _         ,,,,.  .#1        1  i.-i         ^         -r^.       ISLR  OF  Ely. 

Peacock  and  Matide,  m  support  of  the  plea,  rehed  on  Com.  Dig. 

Chimin  (B  2)  and  1  Rol.  Abr.  368,  tit.  Bridges,  pi.  2,  there  cited ; 

and  maintained  the  accuracy  of  BoUe's  statement,  as  to  the  decision 

in  8  Edw.  II.,  notwithstanding  the  contradiction  given  to  it  in  Rex 

V.  Kent  {Footscray  Bridge)  (i) :  and  they  contended  that,  so  long  as 

the  Corporation  maintained  for  their  own  benefit  the  cut  rendering 

the  bridge  necessary,  they  and  not  the  county  were  liable  to  repair 

it  (citing  in  support  of  this  proposition  R^x  v.  Kenison  (2),  Rex  v. 

Kent  (St.  Helen's  Bridge)  (s),  Rex  v.  Bucks  (4),  Rex  v.  Stovghton  (5) ) : 

and  that  it  was  immaterial  whether  the  Corporation  had  funds  or 

not,  as  appeared  even  by  Rex  v.  Oxfordshire  («),  cited  on  the  other 

side,  as  well  as  by  Rex  v.  The  West  Riding  of  Ym^kshire  (7).     *They       [  *S36  ] 

also  mentioned,  on  this  point,  Reg.  v.  Eastern  Counties  Railway     » 

Company  (8),  and  Reg.  v.  Tnistees  of  LiUon  Roads  (9),  and  contended 

that,  at  least,  the  want  of  funds,  if  the  Corporation  had  none,  was 

matter  for  a  replication. 

The  material  questions  are  so  fully  discussed  in  the  judgment 

of  the  Court,  that  a  further  detail  of  the  argument  is  thought 

unnecessary. 

Pattbson,  J.,  in  this  vacation  (July  6th),  delivered  judgment  in 
both  cases : 

These  were  indictments  against  the  inhabitants  of  the  Isle  of  Ely 
for  the  non-repair  of  two  bridges ;  the  one  over  the  Old  Bedford 
Biver,  the  other  over  the  New  Bedford  Eiver,  or  One  Hundred  Feet 
Biver.  They  were  in  the  same  form  ;  and  the  two  counts  in  each 
varied  from  each  other  only  in  this,  that  one  charged  the  bridge  as 
being  **  on  a  certain  Queen's  highway,"  the  other  as  being  "  a  cer- 
tain common  Queen's  highway.*'  The  counts  state  the  bridges 
respectively  to  be  in  the  parish  of  Mepal,  in  the  Isle  of  Ely,  and 
the  county  of  Cambridge :  they  negative  their  being  within  any  city 
or  town  corporate,  and  simply  allege,  without  showing  why,  that 
the  inhabitants  of  the  Isle  ought  to  repair  them  when  and  so  often 
as   it  shall  be  necessary,  according  to   the  form  of  the  statute. 

(1)  15  R.  fi.  530,  2  M.  &  S.    513.  (5)  2  Saund.  160. 
See  p.  834,  note,  pi>st.  (6)  4  B.  &  C.  19J. 

(2)  16  E.  R.  342  (3  M.  &  S.  526).  (7)  6  B.  R.  439  (2  East,  342). 

(3)  12  R.  R.  330  (13  East,  220).  (8)   10  Ad.  &  El.  531. 

(4)  11  B.  R.  347  (12  East,  192).  (9)  1  Q.  B.  860. 
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Rbo.        There  is  a  special  plea  to  each  count,  to  which  the  Crown  has 
The  iNHABi-  demurred  specially;    but   as    upon   the  argument  an   objection 

T  A  NTH  Otf  THV 

Tblb  of  Er.Y.   b^^  '^^^  made  to  the  counts,  it  will  be  more  convenient  to  dispose 
of  that  before  stating  or  considering  the  validity  of  the  pleas. 

L  •836  ]  The  objection  substantially  relied  on  is,  that  the  *inhabitants  of 

the  Isle  of  Ely  are  charged  with  the  duty  of  repairing,  withoat 
showing  the  grounds  on  which  such  obligation  is  rested. 

The  indictments  state  that  the  bridges  respectively  are  situate  in 
the  parish  of  Mepal,  in  the  Isle  of  Ely,  and  county  of  Cambridge ; 
they  are  stated  to  be  ruinous,  against  the  form  of  the  statute,  and 
not  within  any  city  or  town  corporate ;  and  then  it  is  alleged  that 
the  inhabitants  of  the  Isle  of  Ely  ought  to  repair  and  amend  when 
necessary,  according  to  the  form  of  the  statute.  The  general 
principle  on  which  the  objection  rests  was  not  disputed :  but  it  was 
alleged  that  it  did  not  apply  in  fact,  because  the  Isle  of  Ely  was  to 
be  judicially  considered  in  the  same  light  as  a  Biding  or  division  of 
a  county,  and  so  the  inhabitants  were  chargeable  of  common  right. 
The  Statute  of  Bridges  (22  Hen.  VIII.  c.  5),  which  declares  the 
common  law  liability  as  to  the  repair  of  public  bridges,  uses  the 
words  ^'  shire  or  Biding."  Stat.  1  Anne,  stat.  1,  c.  18,  s.  1,  professing 
to  recite  it,  uses  the  terms  "  counties,  shires,  Bidings,  and  divisions ; " 
and,  as  the  two  first  words  are  clearly  intended  to  be  used  synony- 
mously, the  same  intention  seems  to  us  quite  clear  as  to  the  two  last; 
and  the  inference  is,  that  in  the  first  statute  the  word  "Biding"  is 
not  to  be  restrained  to  districts  called  by  that  name,  but  that  any 
division  of  a  county,  which  corresponds  in  its  definition  to  that  of  a 
Biding,  is  to  be  included  within  it.  Now  it  appears  from  stat.  6  <t  7 
Will.  lY.  c.  87,  that  the  Isle  of  Ely  has  a  separate  commission  and 
clerk  of  the  peace,  a  separate  county  rate,  and  that  her  Majesty 
may  appoint  a  separate  Custos  Botulorum.  This  statute,  however, 
left  its  legal  denomination   uncertain;   for,  consistently  wnth  all 

[  *837  ]  these  circumstances,  it  might  have  ^remained  for  some  purposes 
merely  a  parcel  of  the  county  of  Cambridge.  But  by  stat.  7  Will.  IV. 
&  1  Vict.  c.  58,  s.  7,  it  is  enacted  that,  *'  whereas  doubts  have 
arisen  whether  the  Isle  of  Ely  is  included  in  enactments  made  in 
several  statutes  respecting  counties,  Bidings,  or  divisions,"  "  under 
such  statutes  heretofore  passed,  or  hereafter  to  be  passed,  the  Isle 
of  Ely  shall  be  deemed  and  taken  to  be  a  division  of  a  county." 
The  word  *'  division  "  here  cannot  be  reasonably  understood  merely 
of  a  division  for  the  purpose  of  holding  Special  or  Petty  Sessions  ; 
being  used  with  reference  to  a  district  having  a  separate  Gustos 
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Eotulorum,  magistracy,  clerk  of  the  peace,  Quarter  SessionB,  and        Reg. 
county  rate,  it  must  be  understood  in  that  larger  sense  in  which  it  thb  Inuabi- 
is  equivalent  to  Riding.     It  is  therefore  within  the  statutes  of  Anne  '[^ktbofthe 

ISLK  OK   lliLY. 

and  of  Henry  the  Eighth ;  and,  if  so,  the  common  law  obligation 
must  be  held  piimd  facie  to  apply  to  its  inhabitants.  We  think, 
therefore,  that  the  objections  to  the  counts  fail. 

It  may  be  better,  in  considering  the  pleas,  to  take  the  case  first 
argued,  that  in  respect  of  The  Old  Bedford  River  Bridge ,  separately. 
The  plea  to  the  first  count,  which  is  in  behalf  of  the  rest  of  the 
inhabitants,  except  the  Corporation  of  the  Governor,  Bailiffs  and 
Commonalty  of  the  Company  of  the  Conservators  of  the  Great 
Level  of  the  Fens,  states  that  the  Old  Bedford  Biver  is  an  artificial 
drain  or  river  within  the  said  Great  Level,  commonly  called  the 
Bedford  Level ;  that  it  was  made  for  the  purpose  of  draining  the 
Great  Level,  by  Adventurers,  owners  of  land  within  the  level,  for 
their  own  benefit  and  convenience,  and  under  certain  powers  vested 
in  them  by  commissions  of  sewers  before  then  granted,  and  other 
powers  in  them  vested ;  and  that,  under  the  *same  powers,  they  [  *^38  ] 
erected  the  bridge  in  question  over  the  said  drain,  and  not  upon 
tlie  ancient  course  of  any  stream  or  river,  no  bridge  being  there 
before  or  required  there,  but  the  said  drain  having,  at  the  time  of 
making  it,  intersected  and  rendered  wholly  impassable  a  certain 
public  highway  then  existing,  on  which,  immemorially,  until  the 
making  of  the  drain,  all  the  liege  subjects  had  used  to  pass  as  of 
right  with  their  cattle  and  carriages  at  all  times;  and  that,  it 
having  thereupon  become  the  duty  of  the  Adventurers  to  construct 
a  bridge,  the  said  bridge  was  by  them  constructed  where  the  high- 
way had  been ;  and  that,  from  and  after  the  alteration  of  the 
highway  in  manner  and  to  the  extent  aforesaid,  the  said  highway 
had  been  carried,  and  is  now  carried,  and  goes,  over  the  said  bridge. 

The  plea  then  goes  on  to  state  that,  after  the  making  the  said 
drain  and  construction  of  the  said  bridge,  the  said  Corporation  was 
created  by  Act  of  Parliament;  and  the  said  drain  or  river,  its 
banks,  the  said  bridge,  and  divers  large  quantities  of  land,  parcel 
of  the  said  Great  Level,  being  the  same  of  which  the  said  Adven- 
turers were  before  mentioned  as  being  the  owners,  and  for  the 
purpose  of  draining  which  the  said  drain  was  made,  were  vested  in 
the  said  Corporation.  The  plea  then  sets  out  recitals  and  clauses 
of  the  Act  of  Parliament,  by  which  it  appears  that  the  Earl  of 
Bedford  was  to  have  96,000  acres  of  the  grounds  to  be  drained  for 
hia  recompense,  with  convenient  highways  and  passages  to  the 
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Rbu.  same,  and  the  new  rivers,  cuts  and  drains  which  should  be  made. 
The  Inhabi-  ^^^  ^^e  banks  and  the  forelands  in  the  inside  thereof,  not  exceeding 
laLB™F"LY^  sixty  feet  in  breadth :  and  the  Corporation  were  empowered  to  lay 
and  levy  taxes  upon  the  95,000  acres  only  for  support,  maintenance 
[  *839  ]  and  preservation  *of  the  Level,  and  to  do  all  other  things  in  order 
to  the  support  of  the  same  and  the  works  made  or  to  be  made. 
And  that  88,000  part  of  the  96,000  acres,  with  the  said  ways, 
passages,  new  rivers,  cuts,  drains,  banks  and  forelands,  the  said 
Old  Bedford  Biver  with  the  banks  thereof  included,  should  be 
thereby  vested  in  the  said  Corporation,  in  trust  nevertheless  for  the 
said  Earl  and  Adventurers  in  fee.  The  plea  then  shows  that  by 
the  said  Act  a  certain  court  of  commissioners  was  erected  for  hear- 
ing and  determining  complaints  occasioned  by  the  draining  and 
maintaining  of  the  Level ;  or  in  case  the  Adventurers  or  the 
Corporation  should  do  any  acts  to  the  prejudice  of  the  local  naviga- 
tion, or  whereby  such  droveways  or  bridges,  within  or  without  the 
said  Level,  as  had  been  made  by  the  Adventurers,  and  had  been 
maintained  by  them,  should  be  interrupted,  obstructed  or  made 
worse,  such  obstructions  or  injuries  to  be  removed  and  repaired  at  the 
cost  of  the  Corporation,  and,  in  case  of  their  failure,  by  taxation  of  the 
said  95,000  acres ;  and  the  sum  so  raised  to  be  expended  in  preserving 
and  keeping  the  said  navigation,  and  maintaining  the  same  according 
to  the  true  intent  and  meaning  of  the  said  Acts  of  Parliament. 

The  plea  then  alleges  that  the  said  bridge,  having  been  erected 
and  rendered  necessary  as  aforesaid,  formed  part  of  the  works  of 
the  said  Great  Level,  and  had  been  continually  to  the  passing  of 
the  Act  maintained  by  the  said  Adventurers ;  that  the  drain  has 
been  and  is  very  useful  to  the  Adventurers  and  Corporation  respec- 
tively, for  the  draining  of  the  Great  Level,  and  has  been  and  is 
maintained  for  their  own  use  and  benefit,  and  for  the  furthering  of 
their  purposes ;  and  that,  since  the  passing  of  the  Act,  the  drain, 
[  •840  ]  together  with  the  banks  thereof,  *and  the  bridge,  have  been  respec- 
tively vested  in  the  said  Corporation;  and  the  Corporation  have 
maintained  and  continued  their  drain  and  the  banks,  and  still  do, 
for  their  own  use  and  benefit  as  the  owners  thereof,  and  of  all  the 
lands  vested  in  them,  and  for  the  furthering  the  purposes  of  the 
said  Corporation :  and,  during  all  the  time  aforesaid,  have  con- 
tinued and  maintained  the  said  bridge,  and  repaired  the  same,  and 
been  liable  to  and  of  right  ought  to  have  repaired  the  same,  and 
still  of  right  ought  so  to  do,  by  reason  of  the  premises  in  the  plea 
respectively  mentioned  and  referred  to. 
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As  the  first  count  has  shown  the  defendants  liable  pnmd  facie,         Bbo. 
the  question  on  this  plea  will  be,  whether  it  shows  any  other  party  ^hb  Inhabi- 
really  liable ;  unless  it  does,  the  pnnid  facie  liability  will  not  have    i^^^Qp^^y 
been  displaced.     Now  the  plea  shows  a  highway  interrupted,  and 
an  artificial  drain  or  river  made  across  it,  for  the  use,  profit  and 
advantage  of  the  Adventurers,  the  necessity  for  a  bridge  thereby 
created,  and  the  bridge  in  consequence  constructed  on  the  line  of 
the  former  highway  by  them,  and  the  former  highway   thence- 
forward and  now  carried  upon   the   bridge.    It  then  states  the 
erection  of  the  Corporation  by  Act  of  Parliament,  whom  it  after- 
wards identifies  with  the  Adventurers  in  the  relation  of  trustees 
and  cestui  que  trusts ;  and  it  alleges  that,  by  the  same  authority, 
the  drain  or  river,  with  its  banks,  the  bridge  and  large  quantities 
of  land,  for   the  purpose  of  draining  which  the  drain  had  been 
made,  were  vested  in  the  Corporation. 

To  go  no  farther  with  the  plea,  the  facts  now  stated  seem  to  us 
to  distinguish  this  case  from  many  that  were  relied   on  in   the 
argument  for  the  Grown.     The  general  rule  may  be  considered  to 
have  been  established  with  ^regard  to  bridges  built  before  stat.       [  *84i  j 
43  Geo.  III.  c.  59  (i),  at  least  from  the  time  of  Hex  v.  The   West 
Hiding  (2),  in  the  words  of  Aston,  J.,  '^  that  if  a  man  builds  a 
bridge,  and  it  becomes  useful  to  the  county  in  general,  the  county 
shall  repair  it.*'    In  the  case  by  the  same  name,  Rex  v.  The  West 
Hiding  of  Yai'kshire  (3),  this  rule  was  held  to  apply  to  the  case  of  a 
bridge  first  built  by  the  trustees  of  a  turnpike  road  where  no  bridge 
liad  been  before,  over  a  natural  rivulet ;  the  bridge  was  of  public 
utility;   and  Lord  Ellenbobough  assumed  that  the  trustees  had 
authority  to  build  it,  and  they  had  power  to  levy  tolls  for  the  repair 
of  the  road ;  but  there  were  no  funds  specifically  provided  for  the 
repair  of  the  bridge,  and  the  trustees  were  not  personally  liable. 
Where,  however,  a  Navigation  Company  were  authorized  to  take  or 
alter  the  old  highway  for  their  own  purposes,  only  upon  condition 
of  leaving  another  as  good  in  its  room,  and  the  Company,  deepen- 
ing   a  ford  which   had   i>een  the    highway,  so  as  to  render  it 
impassable,  had  made  a  bridge  necessary,  and  accordingly  built  it, 
this  Court  held  the  condition  to  be  a  continuing  one,  that  the 
Company  were  bound  permanently  to  keep  the  highway  as  good  for 
the  public,  and  so  to  keep  the  bridge,  which  was  the  substituted 

it)  See  Bex  v.  Derby,  37  B.  B.  370      Bridge,) 
(3  B.  &  Ad.  147,  loO).  (3)  6  R.  R.  439  (2  East,  342). 

(2)  o  Burr.  2594.    (CviBeot  Ulusbiirne 
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Rbo.  highway,  in  repair :  Rex  v-  Kent  (St.  Helen's  Bridge)  (i) ;  and, 
The  Inhabi-  though  there  are  some  slight  differences  between  the  facts  of  this 
IbiTJof^'ely^  ^*®®  *^^  those  of  Rex  v.  The  Pafts  of  Lindsey  (2),  yet  the  principle 
of  decision  was  substantially  the  same,  and  the  latter  may  be  con- 
[  *842  J  sidered  a  full  confirmation  of  the  former  ^decision.  These  cases 
proceeded  on  the  particular  circumstances  of  each  respectively,  as 
is  manifest  from  the  judgment  of  the  Court  in  Rex  v.  Kent  {Foots- 
Cray  Bridge)  (8),  where  individuals  had  for  their  own  profit  erected 
a  mill,  deepened  a  ford  and  highway  in  a  part  of  the  stream  above 
it,  BO  as  to  render  it  impassable,  and  then,  in  discharge  of  the 
consequent  duty,  erected  a  bridge  over  the  stream  at  the  same  place, 
which  thenceforward  they  had  repaired ;  here  the  Court  held  that  the 
general  rule  applied ;  there  was  neither  prescription  nor  reason  of 
tenure  to  fix  the  burthen  on  the  millowners ;  and,  by  reason  of  this 
and  the  public  utility  of  the  bridge,  the  county  was  bound  to  repair. 
This  case,  of  course,  was  much  pressed  on  behalf  of  the  Crown : 
and,  on  the  part  of  the  defendants,  its  authority  was  questioned. 
Lord  Ellenborouoh,  in  delivering  the  judgment,  seems  to  admit 
that  it  was  a  decision  contrary  to  the  case  in  1  Kolle*8  Abridgment, 
368,  tit.  Bridges,  pi.  2 ;  but  states  that,  on  reference  to  the  record, 
Eolle  appeared  not  to  have  been  warranted  in  the  abstract  given  by 
him ;  indeed  that  no  such  question  as  he  supposed  bad  been  raised 
or  decided  in  it.  Considering  the  great  learning  and  accuracy  of 
Bolle,  and  the  greater  familiarity  which  he  undoubtedly  had  with 
ancient  records  than  could  be  expected  of  the  Court  in  Lord  Ellen- 
borough's  time,  so  entire  a  blunder  as  is  charged  upon  him  may 
well  excite  surprise ;  and  it  was  pointed  out  by  Mr.  Maude  for  the 
defendants  that,  whereas  liolle  refers  to  a  record  of  the  8  Edw.  U., 
the  roll  examined  by  the  Court,  from  which  an  extract  is  given  in  a 
[  •843  ]  note  to  Rex  v.  Kent  {Footscray  Bridge)  (4),  ♦is  of  the  6  Edw.  II. ; 
and  the  result  of  his  industrious  research  leaves  it  very  quesfcion- 
able  whether  the  Court,  in  Rex  v.  Kent  {Footscray  Bridge)  (3),  did 
successfully  dispose  of  the  authority  iu  Bolle;  who,  it  is  to  be 
observed,  adds  to  his  citation,  "  and  it  is  now  repaired  by  London, 
which  hath  the  mill ;  "  speaking  of  it,  we  apprehend,  as  a  fact 
within  his  own  knowledge,  and  certainly  attributing  the  continued 
repair  by  the  city  of  London  to  their  ownership  of  the  mill  (5). 

(1)  12  R.  B.  330  (13  East,  220).  520,  note  (a) ). 

(2)  12  E.  E.  629  (14  East,  317).  (5)  See  p.  834,  note,  at  the  end  of 

(3)  Id  E.  E.  330  (2  M.  &  S.  513).  this  case. 

(4)  15  E.  E.  334,  note  (2  M.  &  S. 
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It  would  be  safer,  therefore,  perhaps,  to  rely  neither  on  the  case  Rbo. 
in  RoUe,  nor  on  the  mere  decision  in  Rex  v.  Kent{i),  further  than  the  Inhabi- 
as  a  general  aflBrmance  of  the  general  rule.  But  in  a  later  case,  ii^^JofVly^ 
that  of  Rex  v.  Kerrison  (2),  where  a  Navigation  Company,  for  the 
purposes  of  the  navigation,  and  by  virtue  of  their  statutory  powers, 
made  a  navigable  cut  across  a  highway,  rendering  it  impassable, 
and  a  bridge  was  built  across  the  cut  (it  was  not  proved  by  whom), 
neither  necessary  nor  useful  to  the  navigation,  but  from  time  to  time 
repaired  by  the  Company,  necessary  to  the  public  and  used  by  public, 
but  never  repaired  by  the  county,  the  Court  held  that  the  owner  of  the 
navigation  was  liable  to  the  repair,  though  no  tolls  were  paid  in 
respect  of  passing  the  bridge,  and  no  funds  for  its  maintenance 
were  distinctly  found  to  exist ;  and  they  proceeded  on  the  same 
principle  which  had  decided  the  cases  in  13  and  14  East,  Rex  v. 
Kent  (St.  Helen' 8  Biidge)  (3),  Rex  v.  The  Parts  of  Lindsey  (4).  And 
that  principle  seems  to  be  this,  undoubtedly  a  just  one,  that,  where 
♦the  Act  making  the  bridge  necessary,  though  authorised  to  be  C  *®**  ] 
done,  interferes  with  the  public  right,  is  done  primarily  for  private 
purposes,  and  the  public  use,  from  which  the  public  benefit  is 
inferred,  is  to  be  referred  only  to  the  Act,  because  made  necessary 
by  it,  the  public  indeed  remaining  only  with  the  same  convenience 
which  it  had  before,  the  authority  to  do  the  act  is  conditional  only, 
equally  whether  the  condition  be  expressed  or  implied ;  and  the 
condition  also  is  in  both  cases  continuing  so  long  as  the  act  con- 
tinues whereby  the  public  right  is  interfered  with.  And,  as  the 
obligation  here  insisted  on  arises  from  the  party's  own  act,  which 
would  be  unlawful  unless  such  obligation  could  be  complied  with, 
the  case  steers  clear  of  any  consideration  as  to  the  existence  of 
funds ;  for  the  party  bringing  the  duty  upon  himself  for  his  own 
purposes  cannot  object  the  want  of  funds  for  the  performance  of  it. 

It  appears  to  us  that,  when  the  Adventurers  first  cut  the  drain, 
and  interrupted  the  public  highway,  that  act,  however  authorised 
by  commissions  of  sewers  or  other  power  vested  in  them,  was  done 
for  their  own  use,  benefit  and  convenience,  and  could  be  legal 
only  on  the  condition  of  substituting  another  highway,  which 
could  be  only  by  a  bridge  as  convenient  for  the  public  as  the  old 
one  ;  that  the  public  were  in  truth  no  gainers  by  the  change  ;  they 
were  by  this  hypothesis  merely  placed  in  the  same  situation  as 
before;  and  that  the  condition  which  was  necessary   to  legalise 

(1)  15  B.  B.  330  (2  M.  &  S.  513).  (3)  12  K.  B.  330  (13  East,  220). 

(2)  16  B.  B.  342  (3  M.  &  S.  526).  (4)  12  B.  B.  529  (14  East,  317]. 
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rbo.  the  first  cutting  of  the  drain  was  and  is  a  continuing  one:  the 
Thb  i^habi-  iiistant  it  is  broken,  the  indefeasible  rights  of  the  public  revive,  and 
TANTflOFTHE  j-jj^  ^»^|J  bocomes  a  nuisance. 

ISLE  OF  CiLT  

[  *845  ]  We  think,  therefore,  that  the  plea  is  in  substance  *good,  and  that 

the  facts  it  discloses  clearly  distinguish  it  from  the  case  of  Rex  v. 
Oxfordshire  (i),  where  the  bridge  was  built  by  trustees  of  a  turnpike 
road  for  public  purposes  only. 

There  is  another  fact  in  this  case  which  does  not  appear  dis- 
tinctly found  in  any  of  the  decided  cases,  namely,  that  the  cat, 
the  banks  and  the  bridge,  are  all  expressly  vested  in  the  Cor- 
poration by  statute.  And  this  is  relied  on  by  the  counsel  for 
the  Grown  as  making  the  plea  double.  But  we  think  it  is  not  set 
up,  nor  could  be,  as  alone  of  power  to  throw  the  liability  on  the 
Corporation,  and  therefore  that  it  does  not  open  the  plea  to  the 
objection  of  duplicity ;  at  the  same  time  we  by  no  means  say  that  it  is 
an  unimportant  fact  in  addition  to[the  others  on  which  we  mainly  rely. 

The  ground  on  which  we  decide  as  to  this  plea  makes  it 
unnecessary  to  consider  some  other  objections  which  applied  to 
other  parts  of  it  than  those  on  which  we  rely. 

No  distinction  was  made  between  the  second  and  first  plea ;  and 
our  judgment  will  be  for  the  defendants  as  to  the  Old  Bedford  River 
Bridge. 

The  same  judgment  will  be  given  in  the  second  indictment. 

Judgment  for  defendants. 

In  Rex  V.  Kent  {Footscray  Bridge)  (2)  the  Court  thought  that 
Lord  BoUe,  in  1  BoUe's  Abridgment,  868,  tit.  Bridges,  pi.  2,  referred 
to  a  record  which  is  set  forth  in  2  M.  &  S.  520,  note  (a) ;  and 
they  said  that,  ''it  appears,  the  real  question  was  on  an  obligation 
[  •846, «.  ]  to  repair,  by  *rea8on  of  the  tenure  of  certain  lands,  and  that  no 
such  question  as  supposed  by  Lord  BoUe,  that  is,  of  a  legal  obliga- 
tion resulting  from  the  building  of  the  bridge  by  the  mill-owner 
for  his  benefit,  was  ever  directly  or  indirectly  decided,  or  could 
properly  be  argued." 

The  passage  in  Bolle  referred  to  is  as  follows.  '*  Si  home  erect 
un  molyn  pur  son  singular  profit,  et  fait  un  novell  cut  pur  le  ewe  a 
vener  al  ceo,  et  fait  un  novell  bridge  ouster  ceo,  et  les  subjects  use 
d'aler  ouster  ceo  come  ouster  un  common  bridge,  cest  bridge  doit 
estre  repaire  per  cestuy  qui  ad  le  molyn,  et  nemy  le  countie,  par 
ceo  que  il  ceo  erect  pur  son  benefit  demesne.  8  Edw.  U.,  B.  R. 
(1)  4  B.  &  0.  194.  (2)  16  E.  K.  330  (2  M.  &  S.  613). 
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adjudge  pur  Bow-Bridge,  et    Channel-Bridge,    vers  le   Prior  de         Rbo. 
Stratford,  ct  ceo  ore  repaire  per  London,  que  ad  le  molyn."  xhb  Inhabi- 

TANT80FTHE 

Maude,  in  arguing  (1),  pointed  out  that,  in  the  record  cited, 
2  M.  &  S.  520,  note  (a),  an  inquisition  in  81  Edw.  I.  presents  as 
wanting  repair  five  bridges.  Of  these,  two  are  stone  bridges,  one  at 
Stratford  Bow,  and  one  called  Channel  Bridge ;  and  it  is  presented 
that  these  two  bridges  and  a  causeway  between  them  were  erected 
by  the  Lady  Matilda,  then  Queen,  who  gave  lands  to  the  Abbey 
of  Barking,  to  be  held  by  the  tenure  of  repairing  the  bridges  and 
causeway,  which  lands  came  to  the  Abbot  of  Stratford,  who  there- 
fore repaired  the  two  stone  bridges  and  the  causeway.  The  inquisi- 
tion also  presented  that  there  exist  three  mills,  one  held  by  the 
master  of  the  house  of  St.  Thomas  de  Acre,  and  two  (a  water  mill 
and  a  fulling  mill)  held  by  the  keeper  of  London  Bridge ;  from 
which  mills  descend  three  courses  of  water,  with  three  trunks 
made  across  the  said  causeway  by  the  said  master  and  keeper  for  a 
long  time  after  the  said  causeway  was  made ;  over  which  trunks 
three  wooden  bridges  were  made  by  the  said  master  and  keeper, 
which  were  out  of  repair.  And,  *^  it  being  inquired  who  are  bound 
to  repair  the  aforesaid  three  wooden  bridges  made  in  the  causeway, 
they  say,  as  well  they  who  hold  the  said  mills  founded  and  planted 
upon  the  said  three  trunks  as  the  said  Abbot,  who  has  the  profit  of 
the  courses  of  water  running  under  these  bridges  to  the  mill  of 
the  said  Abbot,  situate  on  the  trunks  aforesaid,  towards  the  north." 
The  inquest  then  present  that  the  Abbot  of  Stratford  is  bound  to 
repair  two  of  the  wooden  bridges,  and  that  the  master  of  the  house 
of  St.  Thomas  de  Acre  and  the  keeper  of  London  Bridge,  are 
bound  to  keep  in  repair  the  third  wooden  bridge :  and  that  the 
Abbot  holds  the  tenements  given  by  the  Queen  for  the  repair  of  the 
stone  bridges  and  causeway. 

The  several  parties  are  summoned,  and  appear.  The  proceed- 
ings as  to  the  two  stone  bridges  and  causeway  terminate  in  a  concord 
of  Easter  Term,  9  Edw.  IL  But  the  end  of  the  proceedings  as  to 
the  wooden  bridges  does  not  appear  in  the  record  as  given  in 
2  M.  &  S.  520,  note  (a).  The  keeper  says  that  he  is  but  a  servant  of 
the  mayor  and  commonalty  of  London,  and  prays  aid  of  them, 
which  is  granted.  In  Michaelmas  Term,  7  Edw.  II,  *the  mayor  and  [  '847, «.  ] 
commonalty,  the  keeper,  and  the  master  of  the  house  of  St.  Thomas 
de  Acre,  traverse  the  inquisition ;  and  in  Trinity  Term  (it  does  not 

(1)  15  R  E.   334,  note. 
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Reg.  appear  whether  of  7  or  8  Edw.  II.)  there  is  a  special  finding  of  the 
The  ixnABT.  l^U*  ^^e  jodgment  on  which  is  not  given.  Maude  pointed  out  that  the 
IslV^^f  E™*  reference  in  Rolle  is  to  the  8  Edw.  II. :  and  he  surmised  that  Rolle 
referred  to  the  judgment  which  he  conjectured  to  have  been  given  in 
that  year  on  the  special  finding  against  the  major  and  commonalty 
of  London,  who  are  stated  by  Rolle  to  repair  the  bridge  and 
have  the  mill ;  and  that  the  reference  was  not,  as  supposed  by  the 
Court  in  Rex  v.  Kent{\)y  to  the  decision  in  9  Edw.  11.  as  to  the 
stone  bridges  and  the  causeway,  with  which  the  city  of  London 
had  no  concern. 

See  also  Rex  v.  Middlesex  (2)  Baker  v.  GreenhiU  (3),  by  which  it 
appears  that  in  modem  times  there  are  five  bridges  between  Strat- 
ford and  Bow  :  two  of  which  are  repaired  ration e  tenura  of  lands 
that  had  been  of  the  Abbey  of  Stratford;  two  repaired  ratione 
tenura  of  water  mills  &c.  by  the  city  of  London ;  and  one,  called 
St.  Thomas  of  Acre's  Bridge,  repairable  ratione  tenura  of  a  water 
mill  in  the  hands  of  a  private  person. 


,850.  DOE  D.  BIDDULPH  and  Others  v.  HOLE. 

•^"f  ,^^»  27.  (15  Q  B  848—858 ;  S.  C.  20  L.  J.  Q.  B.  57  ;  Id  Jur.  13.) 

By  will  of  1761,  power  was  given  to  tenants  for  life  to  lease  for  lives,  so 

[  848  ]  that  there  were  reserved  in  every  such  lease  the  ancient  and  accustomed 

rents  and  heiiots  for  the  premises,  or  more. 

By  codicil  of  1763,  reciting  that  another  child  was  bom  to  the  testator 
since  the  making  of  his  will,  that  his  former  children  were  provided  for,  and 
that  he  wished  to  provide  for  his  last  horn  child,  provision  was  made 
accordingly ;  and  the  will  was  thereby  also  ratified. 

In  a  lea&e  of  1724  the  i-ent  was  XL  ;  and  a  heriot,  or  3/.  in  lieu  of  it,  was 
reserved  ;  and  the  lease  was  granted  on  payment  of  a  fine.  By  another 
lease,  granted  in  1762,  hetween  the  times  of  making  the  will  and  the  codicil, 
the  rent  was  15/.,  and  there  was  no  heriot  or  fine.  A  tenant  for  life,  in 
execution  of  the  leasing  power,  granted  a  lease  according  to  the  lease  of 
1724.    Held : 

That,  although  the  latest  lease  preceding  the  creation  of  the  power  was 
entitled  to  greater  weight  than  any  single  earlier  lease,  and  ought  to  govern 
the  decision  whei'e  there  was  a  balance  of  evidence,  yet,  where  the  ancient 
custom  appeared  to  have  been  imiform,  and  a  single  lease  varying  there- 
from was  granted  just  before  the  creation  of  the  power,  the  exceptional 
lease  ought  not  then  to  govern  merely  because  it  was  the  latest. 

That  whether  the  lease  of  1724  or  that  of  1762  contained  the  ancient  and 
accustomed  rent  and  heriot  was  a  question  for  the  jury. 

That  the  will,  creating  the  power,  was  not  to  be  read  as  of  the  date  of  the 
codicil  confirming  the  will;  because  the  codicil  was  made  for  one  specific 

(1)  15  B.  B.  330  (2  M.  &  S.  520).  (3)  61  B.  B.  173  (3  Q.  B.  148). 

(2)  37  H.  B.  396  (3  B.  &  Ad.  201). 
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purpose  wholly  unconnected  with  the  power  in  question ;  and  the  rule,  that  Dok  d. 

a  codicil  confirming  a  will  makes  the  will  for  many  purposes  to  hear  the  date  B i  ddu  lph 

of  the  codicil,  is  subject  to  the  limitation  that  the  testator's  intention  be  ^* 

not  defeated  thereby.  "^^^• 

Ejbctmbnt  for  premises  in  Somersetshire.  On  the  trial,  before 
Williams,  J.,  at  the  last  Summer  Assizes  for  Somersetshire,  it 
appeared  that  the  lessors  of  the  plaintiff  were  the  devisees  of 
George  Earl  of  Egremont,  who  was  the  remainder  man  under 
the  will  of  Charles  Earl  of  Egremont.  The  premises  were  part  of 
the  devised  estate. 

The  will  of  Charles  Earl  of  Egremont  bore  date  81st  July,  1761, 
and  contained  a  power  for  the  tenant  for  life  in  possession,  amongst 
other  things,  "  to  demise,  lease  or  grant,  in  possession  or  reversion 
for  one  life  or  for  two  or  three  lives,  or  for  any  term  of  years  deter- 
minable upon  one  life  or  two  or  three  lives,  any  part  of  the  premises 
usually  so  leased,  so  that  all  the  leases  to  be  made  by  virtue  hereof, 
which  shall  be  in  force  at  the  same  time,  shall  be  determinable 
on  the  dropping  of  one  life,  or  the  dropping  of  two  or  three  lives  at 
the  *most ;  and  so  that  there  be  reserved  in  every  such  lease,  [  *8i9  ] 
during  the  continuance  thereof,  the  ancient  and  accustomed 
rents  and  heriots  for  the  premises  therein  contained,  or  more**  (i). 
There  was  a  codicil  duly  executed,  and  dated  in  1763,  as  follows. 

''  A  codicil  to  be  annexed  to  the  last  will  and  testament  of  me 
Charles  Earl  of  Egremont,  bearing  date  81st  July,  a.d.  1761. 

''  Whereas  I  have  lately  (since  the  making  of  my  said  will)  a 
fourth  son  born,  William  Frederick  Wyndham,  for  whom  I  am  very 
desirous  to  make  some  provision  without  delay,  provisions  having 
been  already  made  for  my  other  children  by  my  marriage  settle- 
ment and  by  my  said  last  will :  and  whereas  I  have  a  large  sum  of 
money  vested  and  standing  in  my  own  name  in  the  joint  stock  of 
4  per  cent.  Annuities,  and,  being  minded  to  give  and  appoint 
10,000Z.  interest  or  above: "  then  follows  a  bequest  to  trustees  of 
10,000i.  in  trust  for  the  benefit  of  William  Frederick  Wyndham, 
and  the  codicil  then  concludes  :  *'  And  it  is  my  will  and  desire  that 
this  codicil  be  accepted  and  taken  as  part  of  my  said  last  will  and 
testament,  and  as  such  to  be  observed,  fulfilled  and  performed, 
hereby  ratifying  and  confirming  my  said  last  will." 

A  lease  of  the  premises  in  question  was  proved,  bearing  date  in 
1724.    This  lease  was  for  ninety-nine  years,  determinable  on  the 

(1)  See  the  power  more  fully  set  Stephens,  66  B.  fi.  356  (6  Q.  B.  208, 
forth  in    Doe   d.    Zrorci   Egremont  v.      210). 
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Doe  d.       dropping  of  three  lives.     It  appeared  to  be  on  payment  of  a  fine 
iDDULPH     ^j  gg^^  ^^j  .^  renewal  of  a  former  lease ;  and  in  it  the  rent  of  17. 
HoLB.       auj  a^  heriot,  or  in  lieu  of  it  SL,  was  reserved.    Another  lease,  also 
[  *850 1       for  *ninety-nine  years,  determinable  on  the  dropping  of   three 
lives,  in  renewal  of  that  of  1724,  was  produced.    It  was  by  Charles 
Earl  of  Egremont  (the  settlor),  and  bore  date  in  1762,  and  there- 
fore after  the  date  of  the  will,  but  before  the  date  of  the  codicil. 
In  this  last  lease  the  rent  reserved  was  15L;  and  there  was  no 
heriot  and  no  fine. 

The  defendant  held  under  a  lease  granted  in  1824,  by  George 
O'Brien,  Earl  of  Egremont,  then  tenant  for  life  in  possession  under 
the  settlement  of  Charles  Earl  of  Egremont.  The  lease  was 
granted  in  supposed  execution  of  the  power.  It  was  determinable 
on  three  lives,  still  in  being  at  the  time  of  the  trial.  It  corre- 
sponded in  all  respects  with  the  lease  of  1724,  and  consequently 
varied  substantially  from  that  of  1762.  The  question  in  the  cause 
was,  whether  this  lease  was  a  due  execution  of  the  power :  and  the 
point  on  which  that  depended  was,  what  were  "  the  ancient  and 
accustomed  rents  and  heriots  for  the  premises." 

The  plaintiff  contended  that  the  republication  of  the  will  by  the 
codicil  in  1768  required  the  will  to  be  construed  as  of  that  date ; 
and  that  it  followed  as  a  matter  of  law  that  the  ancient  and  accus- 
tomed rents  and  heriots  were  those  in  the  lease  next  preceding  1763, 
that  is,  those  in  the  lease  of  1762.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  giving  the  defendant  leave  to  move  to 
enter  a  verdict  for  him  if  there  was  any  question  for  the  jury  on 
these  facts. 

Cockbtu-n,  in   Michaelmas  Term,  1849,  obtained  a  rule  nisi 
accordingly.     In  this  vacation  (i), 

[_  851  ]  Crowder,  Montague  Smith  and  Phinn  showed  cause  : 

There  are  two  points  in  this  case:    on  neither  was  there  any 

question  for  the  jury.    1.  Whether  the  power  is  to  be  construed  as  it 

would  be  if  created  by  a  settlement  bearing  the  date  of  the  codicil, 

that  is,  1768,  or  as  if  created  by  a  settlement  bearing  the  date  of  the 

original  will,  that  is,  1761,  is  entirely  for  the  Court.   The  authorities 

on  the  point  are  all  collected  in  1  Jarman  on  Wills,  174,  c.  8.    The 

effect  of  them  is  that  the  operation  of  a  codicil,  ''if  not  neutralised 

by  internal  evidence  of  a  contrary  intention,  is  to  republish  the 

(1)  June  26th  and  27th.  Before  Patteson,  Ooleridge,  Wightman  and 
Erie,  JJ, 
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will."      In   Goodtitle  v.    Meredith  (i)    Lord  Ellbnborough   says :        Doe  d. 

"  The  eflFecfc  of  all  these  decisions  is  to  give  an  operation  to  the       ^^^^^^^ 

codicil  pel'  se,  and  independently  of  any  intention,  so  as  to  bring  down        Holb. 

the  will  to  the  date  of  the  codicil,  making  the  will  speak  as  of  that 

date,  unless  indeed  a  contrary  intention  be  shown,  in  which  case 

it  will  repel  that  eflFect."    The  last  case  upon  the  subject  is  Doe  d. 

Yorkv.  Walker  (2),  where  the  rule  was  acted  upon.     The  onus  of 

showing  something  in  the  codicil  to  indicate  an  intention  not  to 

republish  lies  on  the  defendant ;  and  nothing  of  the  sort  exists  in 

the  present  case.     The  will,  therefore,  is  to  be  construed,  to  use 

the  words  of  Lord  Abinger  in  Doe  d.  York  v.  Walker  (3),  **  as  if  the 

testator  had  reinserted  in  the  codicil  all  the  words  of  the  will." 

Then,  assuming  that  the  will  is  to  be  read  as  bearing  date  in  1768, 

the  second  point  arises.     The  plaintiff  contends  that,  as  a  matter 

of  law,  the  last  lease  granted  before  the  creation  of  the  power  is 

the  pattern  lease.     There  is  a  chain  of  uniform  decisions  to  that 

effect,  extending  *over  a  long  period :  Morrice  v.  Antrolms  (4),  Orhy       [  *852  ] 

V.  Mohun  (5),  per  Holt,  Ch.  J.   In  Smith  v.  Doe  d.  Earl  of  Jersey  (6), 

in  the  House  of  Lords,  Lord  Eldon  says:  "Now  let  us  suppose 

ourselves  sitting  down  to  make  a  new  lease,  after  the  year  1757  " 

(the  date  of  the  creation  of  the  power  in  that  case),  ''  of  premises 

which,  in  the  year  1757,  were  held  under  a  then  existing  lease. 

Addressing  ourselves  to  the  execution  of  that  power,  it  is  possible 

to  be  denied,  that,  in  order  to  see  how  the  power  should  be  executed, 

we  must  look  at  that  existing  lease  which  is  the  lease  immediately 

preceding  that  which  we  are  to  make  ?    I  do  not  carry  it  further ; 

I  do  not  say  that  we  are  to  go  back  into  the  more  remote  periods  of 

time,  and  see  what  was  the  habit  in  all  time  past."     In  Doe  d. 

DoiLglas  v.  Lock  (7)  it  was  laid  down  by  this  Court  that  the  last 

preceding  lease  was  the  proper  evidence  of  what  was  the  accustomed 

rent  &c.  intended  in  the  power. 

It  may  be  urged  by  the  defendant  that  heriots  are  mentioned 
in  the  power,  and  in  the  lease  of  1762  no  heriot  is  reserved.  But 
the  effect  of  this  is  only  that,  no  heriot  being  customary,  a  lease 
reserving  the  accustomed  heriot  must  be  a  lease  reserving  none. 
Or  it  may  be  that  the  form  of  that  lease  takes  these  premises 
out  of   the  operation  of   the  power  altogether,  as  showing  that 

(1)  2  M,  &  S.  5,  13.  (6)  22  E.  B.  19  (2  Brod.  &  B.  473, 

(2)  67  E.  E.  427  (12  M.  &  W.  591).  606). 

(3)  67  E.  E.  432  (12  M.  &  W.  597).  (7)  41  E.  E.  496  (2  Ad.  &  El.  705, 

(4)  Hard.  325.  736). 

(5)  2  Yem.  531,  542. 
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DoKd.       they  were  not  premises  usually  so  leased  as  in  the  power  was 

BlDDULPH  ,  1     i     J 

,..  contemplated. 

Hole. 

Cockhiirn,  Butt  and  Kinglake,  Serjt.,  contra  : 

The  general  rule  no  doubt  is,  that  a  codicil  confirming  a  wQI 
[  'Ssa  ]  republishes  it :  but  it  is  not  an  inflexible  rule  ;  *and,  whenever  it 
appears  that  the  testator's  intention  was  by  the  codicil  to  ratify  the 
devise  as  it  was  in  the  original  will,  and  that  if  the  will  were 
brought  down  to  the  date  of  the  codicil  the  devise  would  be  altered, 
the  law  does  not  frustrate  his  intention  and  cause  the  intended 
ratification  of  the  devise  to  operate  as  an  alteration  of  it.  The 
opinion  of  the  Court  of  Queen's  Bench  in  La'^y  Strathnwre  v. 
Bowes  (i),  and  the  decision  of  the  House  of  Lords  in  the  same  case, 
Bowes  V.  BotceB{2)^  proceed  on  this  principle.  The  same  principle 
was  recognised  in  Goodtiile  v.  Meredith  (s),  though  the  Court  thought 
that  the  particular  case  fell  within  the  rule,  not  the  exception  ;  and 
there  are  several  cases  in  equity  to  the  same  effect :  Mony penny  v. 
Bmfoif  (4),  Hughes  v.  Turnei'{b)y  Ashley  v.  Waugh{%),  Smith  v. 
Dearmer{7).  In  Doe  d.  Yorkv.  Walker  (s),  relied  on  by  the  plaintiff, 
the  Court  treated  the  question  as  one  of  intention.  And  it  would, 
in  many  cases,  work  monstrous  injustice  if  the  rule  were  not  subject 
to  such  an  exception.  The  argument  for  the  plaintiff  here  is,  that 
a  codicil,  made  solely  for  the  purpose  of  providing  for  an  infant 
child,  is  by  a  technical  rule  to  alter  the  terms  of  the  power.  If  the 
will  had  contained  a  specific  devise  of  the  farms  **  now  in  the 
possession  of  A."  to  one  son  and  of  those  ''now  in  the  possession 
of  B."  to  another,  and  in  the  interval  between  the  will  and 
codicil  these  tenants  had  given  up  part  of  their  farms,  or  taken 
more  land,  it  would  hardly  be  contended  that  the  codicil  should 
[  '854  ]  have  *the  effect  of  altering  the  subject-matter  of  the  devise ;  yet,  if 
the  plaintiff's  argument  be  correct,  it  must  have  done  so.  The 
only  answer  would  be,  that  the  testator,  by  his  codicil,  meant  to 
ratify  the  devise  in  the  will,  not  to  repeat  the  words  with  a  different 
meaning;  and  that  answer  is  as  applicable  here.  According  to 
sect.  24  of  stat.  7  Will.  IV.  &  1  Vict.  c.  26,  a  will  is  to  speak  from 
the  death  of  a  testator,  with  reference  to  real  estate,  '*  uiiless  a 
contrary  intention  shall  appear  by  the  will."    The  law  thus  enacted 

(1)  7  T.  E.  482;  see  1  R.  E.  76.  (5)  41  E.  E.  171  (3  My,  &  K.  666, 

(2)  2  Bos.  &  P.  500.  694). 

(3)  2  M.  &  S.  5.  (6)  Cited,  T  Jarman  on  Wills,  179. 

(4)  34  E.  E.  30  (2  Euss.  &  My.  117,  (7)  3  T.  &  J.  278. 

132>.  (8)  67  E.  B.  427  (12  M.  &  W.  591). 
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is  not  altogether  new,  but  is  borrowed  from  the  law  in  force,  with       Dob  d. 
respect  to  personal  property,  before  this  statute:  Aitomey-Oeneral  ^. 

V.  Btu-y  (I),  cited  in  Cole  v.  Scott  (2).     *     *     ♦  Hole. 

Neither  is  the  plaintiff's  second  proposition  correct.  The  lease 
immediately  preceding  the  creation  of  the  power  is  evidence  of 
what  was  meant  by  the  power ;  but  it  is  no  more  than  evidence. 
Moirice  v.  Antrohu8(n)  turned  on  the  construction  of  stat.  13  Eliz. 
c.  10,  and  is  not  precisely  in  point ;  nor,  indeed,  was  there 
any  decision  *in  that  case;  for  it  was  referred  to  the  Attorney-  [*855] 
General.  In  Orby  v.  Mohun  (4)  the  opinion  of  Lord  Holt  was 
indeed  in  favour  of  the  lease ;  but  it  was  overruled  by  the  Lord 
Keeper  and  Trevor,  Gh.  J.  Besides,  when  the  facts  in  that  case 
are  looked  to,  there  appears  to  have  been  no  uniform  mode  of 
letting  at  all ;  and  the  last  lease  may  well  be  admitted  to  have  more 
weight  than  any  other.  In  Doe  d.  Douglas  v.  Lock  (6)  it  was  decided 
that  the  last  preceding  lease  was  the  proper  evidence  of  the  ancient 
and  accustomed  rent ;  but  it  was  the  only  old  lease  produced  of  the 
premises  in  questioiT^  and  therefore  the  only  evidence  of  the  accus- 
tomed rent  and  reservation ;  and  the  question  came  before  the  Court 
on  a  special  case,  so  that  the  Court  had  power  to  draw  inferences. 
The  questions  how  these  premises  had  been  usually  leased,  and 
what  were   the  accustomed   rents,   were  questions  of   fact,  and, 

therefore,  for  the  jury. 

Cur.  adv.  vult. 

Patteson,  J.,  on  a  subsequent  day  in  this  vacation  (July  6th), 

delivered  the  judgment  of  the  Court  : 

By  the  will,  dated  1761,  the  power  to  lease  for  three  lives  lands 

usually  so  letten  was  given  to  the  tenants  for  life,  provided  there 

were  reserved  in  such  leases  the  ancient  and  accustomed  rents  and 

heriots  or  more,  and  usual  and  reasonable  covenants.     By  codicil, 

dated  in  1768,  provision  for  a  younger  child  was  made,  and  the 

will  was  in  all  other  respects  confirmed.    By  lease  in  1724,  in 

renewal  of  a  former  lease,  the  rent  was  11.,  the  heriot  8/.,  and  the 

fine  951.    By  the  succeeding  lease,  in  *1762,  the  rent  was  15/.,  which      [  *856  ] 

was  the  rack  rent  value  ;  and  there  was  no  fine  and  no  heriot.     By 

lease  of  1824,  by  a  tenant  for  life  acting  in  execution  of  the  power, 

the  rent  and  heriots  were  according  to  the  lease  of  1724 ;  and  the 

ejectment  was  brought  on  the  ground  that  the  rent  reserved  was 

(1)  1  Eq.  Ca.  Abr.  201.  (4)  2  Vern.  531,  542. 

(2)  1  Mac.  &  G.  518.  (5)  41  B.  B.  496  (2  Ad.  &  El.  705). 

(3)  Hard.  325. 
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Doe  d.       not  the  ancient  and  accustomed  rent ;  and  the  lessor  of  the  plain- 
®™^y^^^     tiflf  contended  that  the  last  lease  preceding  the  creation  of  the  power 

Hols.  fg  by  law  the  proof  of  what  is  the  ancient  and  accastomed  rent ; 
that  the  will  of  1761,  being  confirmed  by  the  codicil  of  1763,  has, 
in  law,  the  date  of  1768 ;  that  the  lease  of  1762  is  therefore  the 
last  lease  preceding  the  creation  of  the  power;  and  that  conse- 
quently the  rent,  according  to  the  power,  ought  to  be  151.  instead 
of  IZ.  The  Judge  directed  the  verdict  to  be  for  the  plaintiff,  bat 
gave  the  defendant  leave  to  move  to  enter  the  verdict  for  him,  if 
upon  these  facts  there  was  any  question  for  the  jury  as  to  the  ancient 
and  accustomed  rent.  Upon  that  motion  being  discussed  before  us, 
we  have  come  to  the  conclusion  that  both  the  propositions  relied  on 
by  the  lessor  of  the  plaintiff  require  to  be  qualified,  and  that,  when 
properly  qualified,  they  do  not  support  his  case. 

With  regard  to  the  first,  we  think  that  the  latest  lease  preceding 
the  creation  of  the  power  is  of  greater  weight  than  any  single  earlier 
lease,  and  ought  to  govern  the  decision  where  there  is  a  balance  of 
evidence.  But,  if  a  case  be  supposed  where  the  ancient  custom  was 
uniform,  and  the  single  lease  varying  therefrom  was  granted  just 
before  the  creation  of  the  power,  we  do  not  find  any  authority,  or 
any  principle,  for  holding  that  the  exceptional  instance  should  be 

[  *857  ]  taken  to  be  the  usual  course,  or  the  departure  from  the  custom  *to  be 
the  custom.  In  Doe  d.  Earl  of  Egremont  v.  Stephens  (i)  the  earlier 
leases  were  given  in  evidence  and  adverted  to  in  the  argument.  In 
the  judgment  they  are  not  mentioned,  as  it  was  for  the  plaintiff  on 
a  point  unconnected  therewith.  But  the  case  contains  no  recogni- 
tion of  the  point  now  contended  for.  In  Doe  d.  Douglas  v.  Ix>ck  (2) 
only  one  lease  of  the  premises  in  question,  prior  to  the  creation  of 
the  power,  was  known  to  be  in  existence  Other  leases  were  ten- 
dered of  other  premises  within  the  same  manor ;  but  the  present 
point  was  not  raised  by  the  facts :  and  the  judgment  is  on  the 
ground  that  the  single  lease  produced  is  the  only  evidence  of  what 
had  been  the  accustomed  rent,  and,  as  it  was  probably  the  last 
lease,  it  must  necessarily  be  attended  to.  In  that  case  also  there  is 
no  recognition  of  the  point  contended  for.  In  Morrice  v.  Antrobus  (3) 
the  lease  was  void  because  the  accustomed  exceptions  were  not  con- 
tained in  it,  as  well  as  because  the  accustomed  rent  was  not  reserved. 
In  the  judgment  it  is  said  that  the  last  lease  is  decisive  to  prove 
what  was  the  accustomed  rent.    But  in  that  case  there  were  several 

(1)  66  E.  B.  356  (6  Q.  B.  208).  (3)  Hard.  325. 

(2)  41  B.  B.  B.  496  (2  Ad.  &  El.  705} 
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former  leases  given  in  evidence,  and  in  each  the  rent  was  different ;       Dos  d. 
and  upon  such  facts  there  may  be  ground  tor  saying  that  the  last  ,., 

lease  should  have  the  greatest  weight.  In  Ch'by  v.  Lord  Mohun  (i)  ^^^■• 
the  opinion  of  Lord  Holt  is  with  the  plaintiff;  but  that  opinion  did 
not  prevail  in  that  case,  as  the  Lord  Keeper  and  Trevor,  Gh.  J. 
gave  the  judgment  of  the  Court  against  the  opinion  of  Lord  Holt. 
In  the  present  case  there  is  ground  to  infer  that  the  lease  in  1724 
contained  the  ancient  and  accustomed  rent  and  *heriots,  and  that  [  '^w  1 
the  lease  of  1762  did  not.  If  follows  that  it  was  a  question  for  the 
jury;  and  therefore  now  the  verdict  must  be  entered  for  the 
defendant. 

Upon  the  second  point :  it  is  clear  that  a  codicil  confirming  a  will 
makes  the  will  for  many  purposes  to  bear  the  date  of  the  codicil ; 
but  this  rule  is  subject  to  the  limitation  that  the  intention  of  the 
testator  be  not  defeated  thereby.  Here  the  codicil  is  for  the  sole 
purpose  of  providing  for  a  younger  child.  The  plaintiff  contends 
that  it  has  also  the  effect  of  altering  the  subject  of  a  devise  contained 
in  the  will,  unconnected  with  that  purpose,  and  of  rendering  the 
power  less  beneficial  to  the  grantee ;  for,  if  in  1761,  which  was  the 
date  of  the  will,  the  rent  was  1/.,  the  fine  would  be  greater  than 
when  the  rent  was  higher,  and  the  power  by  so  much  the  more 
beneficial  to  the  donee ;  but,  if  in  1763  the  ancient  rent  must  be 
taken  to  be  151.,  the  fine  would  be  nothing,  and  the  power  of  no 
value  to  the  donee.  If  then  the  effect  of  the  codicil  was  to  give  the 
date  of  1763  to  the  will  for  all  purposes,  it  would  not  confirm  the 
will  in  all  respects,  but  would  materially  alter  the  gift  of  this  power 
contained  in  the  will :  and  this  effect  appears  to  us  to  contravene 
the  declared  intention  of  the  testator ;  added  to  which,  even  if  the 
will  be  treated  as  dated  in  1763,  yet  the  power  requires  that  the 
ancient  heriot  shall  be  reserved  ;  now  the  lease  of  1762  reserves  no 
heriot :  therefore  that  lease  cannot  have  been  the  one  contemplated 
by  the  power. 

Wo  are  of  opinion  that  the  power  is  not  altered  by  the  codicil, 
and  that  the  plaintiff  fails  upon  both  points :  but,  if  he  is  wrong  on 
either,  the  verdict  should  be  for  the  defendant ;  and  it  must  be  so 
entered. 

Rule  absolute  accordingly. 

(1)  2  Vem.  531,  642. 
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1849.  NEALE  V.  RATCLIFF  and  Anotheu  (I). 

^•^Z'  '*•  (16  Q.  B.  916— 92S ;  8.  0.  20  L.  J.  Q.  B.  130 ;  15  Jur.  166.) 

1850. 

June  22.  Plaintiff  and  defendants  agreed,  the  plaintiff  to  let,  and  defendants  to 

July  r».  take,  a  messuage,  bam,  stable  and  outbuildings ;   and  defendants  agreed 

j-'^TI  -,  to  keep  in  repair  the  said  messuage,  buildings  and  premises,  the  same  being 

^        ^  first  put  into  repair  by  the  plaintiff.    In  an  action  of  assumpsit  for  non- 

repair (declaration  alleging  that,  although  plaintiff,  before  the  breach  of 
promise,  put  the  said  messuage,  buildings  and  premises  into  repair,  yet 
defendants  did  not  keep  the  same  in  repair ;  to  which  defendants  pleaded 
that  plaintiff  did  not  first  put  the  said  messuage,  buildings  and  premises 
into  repair;  and  issue  was  taken  thereon)  it  was  proved,  and  found  in  terms 
by  the  jury,  that  the  plaintiff  had  not  put  the  whole  premises  into  repair, 
but  part  only ;  and  that  defendants  had  not  kept  that  part  in  repair ;  and 
the  jury  gave  damages  for  the  part :  Held, 

1.  That  the  i*epair  by  plaintiff  was  a  condition  precedent  to  the  obligation 
on  the  defendants  to  keep  in  repair. 

2.  That,  on  this  contract,  the  condition  precedent  could  not  be  divided, 
and  that  plaintiff  could  not  recover  for  non-repair  of  any  part  of  the 
premises  without  having  first  repaired  the  whole. 

Qucere,  whether  such  a  condition  precedent  might  not  be  divided,  if  it 
related  to  subject-matters  clearly  distinct  in  their  nature ;  as  if  the  contract 
in  question  had  related  to  two  dwelling-houses  entirely  separate  from  each 
other. 

Assumpsit.  The  declaration  stated  that,  heretofore,  to  wit  on 
10th  May,  1845,  in  consideration  that  defendants,  at  their  request, 
had  become  and  were  tenants  to  plaintiff  of  certain  premises,  with 
the  appurtenances,  of  the  plaintiff,  to  wit  a  messuage  or  public-house 
called  "  The  Swan  Inn,"  situate  &c.,  together  with  the  house  and 
stable  and  other  outbuildings  thereto  belonging,  upon  and  subject 
to  the  terms  that  the  defendants  should  maintain  and  keep  in 
good  tenantable  repair  and  condition  the  said  messuage  or  public- 
house,  buildings  and  premises,  the  same  being  first  put  into  good 
tenantable  repair  and  condition  by  the  plaintiff,  and  should  deliver  up 
the  same  in  such  repair  and  condition  at  the  expiration  of  their 
said  tenancy,  defendants  then  promised  plaintiff  to  maintain  and 
keep  in  good  tenantable  repair  and  condition  the  said  messuage  or 
public-house,  buildings  and  premises,  the  same  being  first  put  into 
such  repair  and  condition  by  the  plaintiff,  and  that  defendants  would 
[  *917  ]  deliver  up  the  same  in  such  repair  &c.  at  the  expiration  of  their  *said 
tenancy  :  And,  although  such  tenancy  continued  from  thence,  to  wit 
until  11th  October,  1847,  and  although  plaintiff,  after  the  making  of 
the, said  promise,  and  during  the  continuance  of  the  said  tenancy, 
and  before  the  breach  of  promise  &c.  after  mentioned,  to  wit  on 
the  day  and  year  first  aforesaid,  did  first  put  the  said  messuage 

(1)  Foil,  Coward  v.  Gregory  (1866)  L.  B.  2  C.  P.  153,  172,  36  L.  J.  C.  P. 
1.— A.  C. 
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or  public-house,  buildings  and  premises,  into  good  tenantable  repair  Neai.b 
and  condition,  whereof  defendants  then  had  notice,  yet  defendants  ratclipp. 
did  not  nor  would  afterwards  and  during  such  tenancy  maintain  or 
keep  the  said  messuage  or  public-house,  buildings  and  premises,  or 
any  part  thereof,  in  good  tenantable  repair  or  condition,  or  deliver  up 
the  same  in  such  repair  &c.  at  the  expiration  &c. :  and  defendants 
afterwards,  at  the  expiration  of  the  said  tenancy,  which  happened 
before  the  commencement  of  this  suit,  to  wit  on  &c.  wrongfully 
delivered  up  the  said  messuage,  public-house,  buildings  and  premises 
in  bad  and  untenantable  repair  &c.,  and  greatly  dilapidated  &c.,  for 
want  of  such  repair  as  aforesaid,  contrary  to  their  said  promise ; 
and  thereby  &c.  (damage  to  plaintiff  by  expense  of  repair  &c.). 

Particular  of  demand :  50Z.  for  dilapidations  and  non-repair  of 
the  premises  mentioned  in  the  declaration,  and  for  the  bad  order 
and  condition  in  which  defendants  left  the  same. 

Pleas.  1.  Non  assKynps'it,  2.  That  defendants  had  not  become 
nor  were  the  tenants  to  plaintiff  &c.,  in  manner  &c,  8.  That 
plaintiff  did  not  first  put  the  said  messuage,  buildings  and  premises 
in  the  declaration  in  that  b  half  mentioned  into  good  tenantable 
repair  and  condition,  in  manner  &c.  4.  That  defendants  did, 
during  the  said  tenancy,  maintain  and  keep  the  said  premises  *in  [  *918  j 
good  tenantable  repair  and  condition,  and  did  deliver  up  the  same 
in  such  repair  and  condition  at  the  expiration  of  the  said  tenancy, 
according  to  the  tenor  &c.  of  their  said  promise  in  that  behalf. 
Issues  to  the  country  were  joined  on  the  several  pleas. 

On  the  trial,  before  Wilde,  Ch.  J.,  at  the  Norfolk  Summer 
Assizes,  1849,  the  following  agreement  was  put  in,  dated  iGthMay, 
1845,  between  plaintiff  of  the  one  part  and  defend. nts  of  the 
other. 

'*  Articles  "  &c.  **  Whereby  the  said  William  Neale  doth  agree 
to  let  to  the  said  Francis  Eatcliff  and  Robert  Reid,  who  do  agree  to 
hire  of  him,  all  that  messuage  or  public-house  called  *  The  Swan 
Inn,*  "  situate  &c.,  **  together  with  the  barn,  stable  and  other  out- 
buildings and  all  the  appurtenances  thereto  belonging,  as  the  same 
are  now  in  the  occupati  )n  of  tlie  said  F.  R.  and  R.  R.  or  their 
undertenant,  from  the  lltli  day  of  October  now  last  past  for  one 
year  thence  next  ensuing,  and  so  on  from  year  to  year,  so  long  as 
the  said  parties  shall  mutually  agree ;  determinable  "  &c. ;  **  at 
and  under  the  clear  yearly  rent  of  411. ,  payable  *'  &c.  "  And  the 
said  F.  R.  and  R.  R.  do  hereby  agree  with  the  said  William  Neale 
that  they  the  said  F.  R.  and  R.  R.,  or  one  of  them,  will  pay  unto 
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Nbat.e  ^  the  said  W.  N.,  bis  heirs  or  assigns,  the  said  rent  "  &c. ;  ''  and  also 
Ratcliff.  shall  and  will  pay  and  discharge  all  the  rates,  taxes  "  &c. :  "  And 
also  shall  and  will  maintain  and  keep  in  good  tenantable  repair 
and  condition  the  said  messaage  or  pablic-house,  buildings  and 
premises,  the  same  being  first  pat  into  good  tenantable  repair  and 
condition  by  the  said  William  Neale,  and  in  such  repair  and  con- 
dition deliver  up  the  same  at  the  expiration  of  this  agreement.  In 
witness  "  &c. 
[  919  ]  It  appeared  in  evidence  that  the  plaintiff  had  done  repairs  to 

some  parts  of  the  premises  before  the  alleged  breach,  but  had  not 
repaired  the  whole.  It  was  proved  also  that  the  defendants  had 
omitted  to  repair,  both  in  those  parts  which  had  been  repaired  by 
the  plaintiff,  and  in  those  which  had  not.  The  Lord  Chibf 
Justice  left  it  to  the  jury  to  say,  whether  the  plaintiff  had  at  first 
put  the  premises  into  a  tenantable  state  of  repair,  and  whether  the 
defendants  had  left  them  in  such  tenantable  state.  The  jury  were 
of  opinion  that  the  plaintiff  had  not  put  the  whole  premises  into 
tenantable  repair ;  and  that  the  defendants  had  omitted  to  repair 
in  parts  which  the  plaintiff  had  repaired  under  the  agreement. 
They  found  a  verdict  for  the  plaintiff  on  the  first  two  issues :  on 
the  third  issue  they  found  a  verdict  for  defendants  as  to  part  and 
for  plaintiff  as  to  part :  and  on  the  fourth  for  plaintiff  as  to  so 
much  as  he  had  put  in  repair ;  for  defendants  as  to  the  residue. 
Damages,  on  the  fourth  issue,  20Z.  Leave  was  reserved  to  the 
defendants  to  move  to  enter  the  verdict  wholly  for  them,  on  the 
third  issue. 

Palmer,  in  Michaelmas  Term,  1849  (i),  moved  for  judgment 
non  obstante  vei'edicto  on  the  third  issue.  The  landlord's  contract  to 
repair  was  not  a  condition  precedent,  but  an  independent  covenant ; 
although,  therefore,  he  may  have  broken  it,  wholly  or  in  part,  he 
may  still  recover  for  the  breach  committed  by  the  defendants. 

(Erlb,  J. :   You   say  that   the  landlord,   omitting  to   put  the 
premises  in  repair,  might  sue  the  tenant  for  that  very  non-repair.) 

The  words  must  be  looked  to,  and  construed  according  to  the  inten- 
[  *920  ]       tion  *of  the  parties.     They  clearly  meant  to  frame  independent 
covenants,  and   not   that  the   landlord's  should   be  a  condition 
precedent. 

(I)  November  5th.    Before  Coleridge,  Wightman  and  Erie,  J  J, 
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(Erlb,  J.  mentioned  Thomas  v.  CadwaUader  (J) ).  Nbale 

There  the  lessee  could  not  repair  until  the  timber  was  assigned  to 
him  for  repairs.  There  are  mutual  remedies  here  on  the  respective 
agreements  :  the  performance  of  the  landlord's,  therefore,  was  not 
such  a  previous  condition  that  the  fulfilment  of  it  was  necessary  to 
his  right  to  recover :  Com.  Dig.  Pleader  (C  56). 

(WiGHTMAN,  J.:  Your  agreement  here  is  a  qualification  upon 
that  of  the  tenant ;  he  is  to  keep  in  repair  the  premises  which  have 
been  put  in  repair  by  you. 

Coleridge,  J. :  The  tenant  is  to  repair  the  messuage  and  build- 
ings, ''  the  same  being  first  put  into  "  good  repair  by  the  landlord.) 

This  case  ought  to  be  decided  on  the  principles  applied  in  Stavers  v. 
Curling  (2),  namely,  that  a  condition  precedent  is  not  to  be  inferred 
against  the  intention  of  the  parties ;  and  that,  where  the  covenant 
does  not  go  to  the  whole  of  the  consideration,  it  is  not  a  condition 
precedent,  but  only  the  ground  of  a  remedy  in  proportion  to  the 
actual  injury.  Ritchie  v.  Atkinson  (8)  and  Boone  v.  Eyi'e  (4)  are 
also  authorities  on  th|s  latter  point. 

(WiGHTMAN,  J. :  Would  it  have  been  a  good  replication  here, 
that  you  had  put  part  in  repair  ?) 

It  would.    In  Cannock  v.  Jones  (5),  by  agreement  between  lessor 
and  lessee  of  a  farm  house  and  buildings,  the  lessee  ^agreed  to  do       [  *92i  ] 
certain  repairs,  &c.,  *'  the  said  farm  house  and  buildings  being  pre- 
viously put  in  repair,  and  kept  in  repair,"  by  the  lessor ;  and  the 
lessor's  promise  was  held  to  be  an  independent  covenant. 

(WiGHTMAN,  J. :  The  action  there  was  brought  there  by  the  lessee 
upon  the  lessor's  promise ;  and  the  question  was  whether  or  not 
that  amounted  to  a  covenant.) 

It  could  not  be  both  an  independent  covenant  for  the  purpose  of 
such  an  action,  and  also  a  condition  precedent. 

(WiGHTMAN,  J. :  Have  you  any  authority  for  that  ?) 

(1)  Willes,  496.  in  Campbell  y.  Jones)  3  E,  E.  263  (6 

(2)  43  R.  E.  682  (3  Bing.  N.  0.  355).  T.  E.  573).    See  Boone  v.  EyrCy  2  E.  E. 

(3)  10  E.  E.   307   (10  East,    295).  768  (2  W.  Bl.  1312;  1  H.  Bl.  273  w.). 
See  Mills  v.  BlackaU,  1 1  Q.  B.  358.  (5)  77  E.  E.  618  (3  Ex.  233 ;  affirmed 

(4)  Note  (o)  to  DtJce  0/ St,  Albans  y.  in  Ex.  Oh.,  Jones  v.  Cannock,  5  Ex, 
JS/iore,  1  H.  Bl.  273;  8.  C.  (mentioned  713). 
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Nralb       There  is  none  for  the  opposite  proposition.     If  the  fulfilment  of 

Hatclipf.     ^he  plaintiff's  promise  here  was  not  a  condition  precedent,  he  is 

entitled  at  least  to  ieep  the  verdict  given  for  him  on  the  third 

iesue,  and,  in  any  view  of  the  case,  he  ought  to  retain  his  damages 

on  the  fourth. 

^  Cur.  adv.  vxdU 

O'Malley,  on  the  same  day,  moved  (i)  to  enter  the  verdict 
wholly  for  the  defendants  on  the  third  issue.  He  cited  Thomas  v. 
Cadwallader  (2),  Sinclair  v.  Bowles  (3)  and  Coombe  v.  Greene  (4). 

Cur.  adv.  vidL 

Coleridge,  J.,  in  the  same  Term  (November  16th),  delivered  the 
judgment  of  the  Court.  After  mentioning  the  cross  motions, 
his  Lordship  said : 

The  action  was  by  landlord  against  tenant  for  non-repair.  The 
premises  were  let  under  an  agreement,  by  one  clause  of  which  the 
defendants  were  bound  to  maintain  and  keep  the  premises  in  repair, 
[*922]  ''the  same  ^being  first  put  into  good  tenantable  repair'*  by  the 
plaintiff.  The  third  plea  denied  that  the  plaintiff  had  put  the 
premises  into  tenantable  repair.  It  appeared  that  the  premises 
were  a  public-house  and  outbuildings :  the  plaintiff  had  repaired 
the  latter,  not  the  former :  but  the  defendants  had  neglected  to 
keep  the  latter  in  repair  :  and  they  assessed  the  damages  for  this 
at  20/.  The  plaintiff  contended  that  his  obligation  to  put  in  repair 
was  an  independent  covenant  and  not  a  condition  precedent  to  his 
right  to  call  on  the  defendants  to  perform  their  agreement ;  or  at 
all  events  that  it  was  divisible,  and  that  he  was  entitled  to  damages 
for  the  non-repair  of  that  part  which  he  had  previously  put  in 
repair.  The  defendants  controverted  both  propositions,  and  there- 
fore contended  that,  as  the  pla  ntiff  had  not  put  the  whole  premises 
in  repair,  he  could  not  recover  damages  for  the  non-repair  of  any 
part.  We  are  of  opinion  that  this  was  a  condition  precedent,  and 
lliat  the  case  is  distinguishable  from  Cautiock  v.  Jones  (5). 

This  disposes  of  the  plaintiff 's  application  ;  but  we  think,  as  the 
pleadings  are  framed,  that  the  defendants  should  have  a  rule. 

liule  nisi  granted  to  defendants. 
Refused  to  plaintiff. 

(1)  Before  the  same  Judges.  (4)  63  B.  B.  661  (U  M.  &  W.  480). 

(2)  Willes,  496.  (5)  77  R  B.  618  (3  Ex.  238 ;  affirmed 
^3)  32  B.  1{.  589  (9  B.  &  C.  92).              in  Ex.  Ch.,  Jowrt  v.  Ciwnock,  5  Ex.  713;. 
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In  this  vacaliion,  June  22nd  (i),  Nealb 

Palmer  and  WorUedge  showed  cause : 

The  question  is,  whether  a  repair  of  the  whole  premises  demised 
was  a  condition  precedent  to  recovery  for  non-repair  of  any 
♦part.  The  stipulations  were  independent,  and  the  subject  of  inde-  [  ^^'^^  ] 
pendent  remedies.  Dicker  v.  Jackson  (2)  is  a  recent  authority 
in  favour  of  the  plaintiflF's  construction.  The  rule  of  interpreta- 
tion in  such  cases  is  laid  down  by  Tindal,  Ch.  J.  in  Staters  v. 
Curling  (3). 

(WiGHTMAN,  J. :  You  must  argue  here  that  the  plaintiff  might 
recover,  though  he  had  never  put  any  part  of  the  premises  into 
repair.) 

Here  a  part  was  put  into  repair,  and  was  not  kept  in  repair  by  the 
defendants ;  and  the  verdict  is  taken  as  to  that  part  only.  To  make 
performance  in  every  particular  a  condition  precedent  would  lead 
to  the  same  extravagance  of  construction  which  was  pointed  out  in 
Boone  v.  Eyre  (4),  commented  upon,  among  other  authorities,  in 
note  (4)  to  Pordage  v.  Cole  (5).  [They  also  cited  Macintosh  v. 
Midland  Counties  Railway  Company  (rt),  Tapley  v.  Wainwright  (7), 
and  Wood  v.  Peyton  (a).] 

O'Malley  and  Couch,  contra  :  [  925  ] 

The  defendants  are  entitled  to  succeed  on  the  whole  issue. 
There  is  no  instance  in  which  a  condition  has  been  apportioned  in 
the  manner  contended  for  here.  That  the  Courts  have  thought  this 
impracticable  is  proved  by  the  anxiety  they  have  shown  in  many 
instances  to  construe  stipulations  as  independent  covenants,  thus 
avoiding  the  hardship,  otherwise  inevitable,  that  a  covenant  on  one 
side  could  not  be  enforced  because  some  portion,  however  minute, 
of  a  condition  precedent  was  unfulfilled  on  the  other ;  Ma^cintosh  v. 
Midland  Counties  Railivay  Company  {(Si)  is  an  example.  The  hardship, 
if  any,  here,  is  that  which  the  plaintiff  has  imposed  upon  himself. 
And  the  same  complaint  might  be  made  on  either  side.  Suppose 
the  landlord  puts  in  repair  only  a  single  window,  or  some  part  of 
the   building  which   is  of   little   use    to   the  tenant,   and  leaves 

(1)  Before  Coleridge,  Wightman  and      note  (o)). 

Erie,  J  J.  (h)  1  Wms.  Saund.  320  a. 

(2)  77  R.  E.  289  (6  C.  B.  103).  (6)  14  M.  &  W.  548. 

(3)  43  R.  E.  682  (3  Bing.  N.  C.  355,  (7)  6  B.  &  Ad.  395, 
368).  (8)  13  M.  &  W.  30. 

(4)  3    E.    E.   263  (1   H.  Bl.    273, 
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Nkalb  everythiug  else  in  decay ;  it  may  be  asked,  whether  the  tenant  is  liable 
Ratclikp.  for  not  doing  all  the  repairs.  In  Slater  v.  Stone  (i)  the  Coubt  held 
that  a  covenant  by  tenant  to  repair  premiseH  "at  et  post  repara- 
tionem  "  by  the  landlord  was  conditional,  and  that  a  declaration  on 
the  covenant,  alleging  as  a  breach  non-repair,  by  the  tenant,  of  a 
part  specified,  with  an  allegation  that  at  the  time  of  the  demise  and 
the  beginning  of  the  term  the  part  was  in  good  repair,  without 
adding  '' ab  et  post''  &e.,  was  bad.  The  position  that  the  tenant 
ought  at  least  to  repair  what  has  been  put  in  repair  by  the  landlord 

[  *926  ]  would  be  very  difficult  of  application,  *where  partial  repairs  had 
been  done  in  a  number  of  places.  The  issue  on  the  plaintiff's  part 
is,  that  he  did  first  put  the  said  messuage,  buildings  and  premises 
in  the  declaration  in  that  behalf  mentioned  into  good  repair.  A 
verdict  cannot  be  entered  for  him  on  such  an  issue  upon  proof  that 
he  first  repaired  some  part  only.  If  so  entered, 'it  would  be 
conclusive  in  his  favour  as  to  the  whole  in  a  subsequent  action. 

(WiGHTMAN,  J.:    The  finding  here  would  prevent  that,  if  the 
contract  is  divisible.) 

But,  further,  this  is  an  action  of  assumpsit ;  and  the  consideration 
stated  is  that  the  defendants  had  become  tenants  to  the  plaintiff  on 
certain  terms,  which  are  stated.  If  the  terms  are  that  the  plaintiff 
shall  put,  not ''  the  same  "  messuage  and  premises,  but  sonie  part 
of  them,  into  repair,  a  different  consideration  is  proved  from  that 
declared  upon,  and  the  variance  is  fatal ;  for  the  terms,  taken  as  a 
whole,  are  the  consideration :  Beech  v.  White  (2) ;  and  the  plaintiff's 
promise  is  entire,  and  cannot  be  apportioned :  Thonias  v.  Williams  (s), 
Head  v.  Baldrey  (4). 

(WioHTMAN,  J. :  You  contend  that  the  putting  every  part  in  repair 
is  the  consideration  for  repairing  each  part.) 

That  is  the  plaintiff's  contract. 

Cur.  adi\  wit. 

WiOHTMAN,  J.  now  delivered  the  judgment  of  the  Court.  After 
stating  the  substance  of  the  declaration,  and  the  third  issue, 
his  Lordship  said : 

The  jury  found  on  this  issue  that  the  plaintiff  had  not  put  all  the 

(1)  Cro.  Jac.  645.  671). 

(2)  12  Ad.  &  El.  668.  (4)  6  Ad.  &  El.  459. 
(a)  34  li,  B.   635  (10  B.  &  C.  664, 
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demised  premises  into  repair,  bat  part  only ;  that  the  defendants       Nkale 
had  not  kept  that  part  in  ^repair ;  and  assessed  the  damages  for     ratgliff. 
the  non-repair  of  that  part  at  201.  [  *927  ] 

There  were  cross  rules  applied  for ;  but  the  questions  raised  were 
discussed  on  that  applied  for  by  the  defendants,  namely,  to  enter 
the  verdict  for  them  on  this  issue ;  and  two  grounds  were  relied  on : 
the  first,  that  the  obligation  on  the  landlord  to  put  in  repair  was  a 
condition  precedent  to  the  tenant's  obligation  to  keep  in  repair,  to 
which  we  all  agreed  on  the  argument ;  the  second,  that,  being  a 
condition  precedent,  it  was  not  divisible,  and  therefore  that  a  part 
performance  would  not  enable  the  plaintiff  to  recover  as  to  that 
part.  And,  upon  consideration,  we  think  the  defendants  are  right 
in  this  also. 

We  do  not  mean  to  lay  down  that  in  no  case  may  a  condition 
precedent  be  divisible :  cases  may  easily  be  conceived  in  which  the 
covenant  or  agreement  to  which  it  is  attached  may  apply  to  two  or 
more  subject-matters,  so  distinct  that  the  covenant  or  agreement, 
which  is  one  in  form,  is  several  in  fact,  and  the  condition,  in  the 
same  way,  attached  to  each,  is  several  in  fact,  though  one  in  form ; 
and  in  such  case  it  may  be  clear  that,  by  the  intention  of  the 
parties,  reddendo  sinffiUa  singulis,  the  performance  as  to  one  part 
may  entitle  to  an  action  for  the  non-performance  of  the  corre- 
sponding part  of  the  covenant.  But  the  burthen  of  showing  this 
will  clearly  lie  on  the  party  who  insists  upon  it,  and  who  seeks  to 
make  that  divisible  which  on  its  face  is  entire.  Now,  in  the  present 
instance,  we  see  no  ground  for  concluding  this  to  have  been  the 
case.  The  defendants  have  taken,  not  two  separate  dwelling-houses 
of  which  one  may  be  completely  enjoyed  though  the  other  may  not 
be  in  a  condition  for  proper  occupation,  but  they  ^have  taken  a  [  •gub  ] 
dwelling-house  with  appurtenant  outbuildings ;  they  have  insisted 
that  they  shall  not  be  bound  to  keep  in  repair  till  the  landlord  has 
put  into  repair :  the  performance  of  this  by  him  is  the  consideration 
for  the  keeping  in  repair  by  them :  and  it  seems  to  us  that  the 
anrebutted  presumption  is,  that  they  intended  to  have,  and  the 
plaintiff  agreed  they  should  have,  the  whole  premises  in  tenantable 
repair  before  they  were  bound  to  repair  any  part. 

Nor  will  this  raise  any  inconvenience  different  in  kind  from  that 
which  follows  from  holding  the  condition  divisible.  If  it  be  divisible, 
still  the  whole  of  the  part  as  to  which  the  action  is  brought  must  be 
shown  to  have  been  put  in  repair  :  non-repair  of  a  single  room  would 
show  the  condition  not  performed  as  to  the  house,  if  that  part  of  the 
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Nbale 

r. 

Batolifp. 


covenant  were  sued  on.  Inconvenience  of  this  sort  must  attend 
every  case  of  condition  precedent.  On  the  other  hand,  the  inten- 
tions of  parties  may  be  defeated,  and  gi-eat  injustice  done,  by 
allowing  an  action  to  be  maintained  for  non-repair  of  some  part, 
the  previous  condition  of  which  might  have  cast  little  burthen 
on  the  landlord  to  put  in  repair,  while  he  has  neglected  to  do 
more  expensive  repairs  to  another  part,  the  complete  repair  of 
which  may  have  been  the  tenant's  principal  motive  for  taking 
the  premises  at  all. 

We  think  it  better  to  avoid  all  such  questions;  and  that  the 
verdict  on  the  third  issue  should  be  entered  for  the  defendants. 

Rule  absolute. 


1850. 

April  30. 

July  6. 

r  929  ] 


TOLLER  V.   ATTWOOD(l). 

(15  Q.  B.  929—956;  S.  0.  20  L.  J.  Q.  B.  40.) 

H.,  seised  of  lands  in  fee,  devised  them  to  trustees  and  their  heirs,  to  the 
use  of  the  heirs  male  of  £.,  his  sister  (which  £.  died  without  leaving  issue 
male),  who  should  live  to  attain  the  age  of  twenty-one,  and  to  his  heirs  and 
assigns  for  ever :  And,  for  want  of  such  heirs  male,  or,  there  being  such,  he 
or  they  should  die  before  severally  attaining  the  age  of  twenty-one,  then  to 
the  use  of  G.  (a  niece)  for  the  term  of  her  natural  life,  for  her  separate  use, 
independent  of  any  husband ;  her  receipt  for  the  rents  to  be  sufficient  dis- 
charges, notwithstanding  her  coverture :  And,  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise,  to  the  use  of  the  same  trustees  and 
their  heirs,  duiing  C.'s  life,  in  trust  to  preserve  contingent  uses  and  estates 
after  limited,  but  to  permit  C.  to  receive  the  rents  diuing  her  life:  And, 
after  C.*s  decease,  ''  to  the  use  of  the  heirs  male  of  the  body  of  C,  lawfully 
to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty-one  years,  and  to 
his  heii*s  and  assigns  for  ever :  But,  in  default  of- such  heirs  male,  or,  there 
being  such,  he  or  they  shall  die  before  he  or  either  of  them  shall  attain  the 
age. of  twenty-one  yeai-s  without  lawful  issue,  then  to  the  use"  of  M. 
(another  niece)  with  the  like  limitations  as  in  the  case  of  C,  to  M.  and  her 
heirs  male:  But,  in  default  of  feuch  heirs  male  ^c,  or  -&c.  (as  before),  then 
.    tp  the  use  of  all  and  eveiy  the  daughters,  if  more  than  one,  of  C,  their 
heii-s  and  assigns  for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint 
tenants ;  and,  if  but  one  daughter,  then  to  the  use  of  such  only  daughter, 
her  heirs  and  assigns  for  ever :   And,  in  default  of  such  daughter  or 
daughters,  or,  there  being  such,  all  of  them  should  die  before  attaining 
twenty-one,  without  lawful  issue,  then  to  the  use  of  M.'s  daughters,  with 
similar  limitations  :  And,  in  default  &c.,  (interests  given  to  other  parties) : 
Direction,  that  the  trustees  should  receive  the  rents  until  the  persons  should 
be  entitled  to  and  come  into  possession  under  the  said  limitations ;  such 
rents  to  foim  part  of  the  personal  estate :  Power  to  the  ti-ustees  to  lease  for 
a  term  not  exceeding  the  period  ut  which  C.  and  M.  respectively  would 
attain  twenty-one,  reserving  the  rent  to  the  trustees  or  the  persons  who 
should  become  entitled :  Power  to  appoint  new  trustees,  and  devise  to  them 
jointly  with  the  survivors  of  the  oiiginal  trustees;  such  surviTors  to 

(1)  Cited,  Van  Gruiicn  v.  Fcjcudf  [1897]  A.  C.  658,  684,  66  L.  J.  Q.  B.  74o. 
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transfer,  so  that  the  legal  estate  should  vest  in  the  new  trustees.    By  a        Tolleb 
codicil,  power  was  given  to  the  trustees  to  employ  a  person  named  as  «. 

receiver  of  the  rents.  Attwood. 

Held :  That  0.  took  an  estate  in  tail  male  (either  legal  or  equitahle  (1) ). 
For  that, 

(1.)  If  the  trustees  took  the  legal  estate  during  C.'s  life,  they  took  also 
the  legal  estate  as  to  all  the  limitations  down  to  and  including  the  estate  of 
M. ;  and  therefore  the  estates  limited  after  C.'s  life  would,  if  taking  effect 
as  by  inheritance  and  not  as  by  purchase,  coalesce  with  the  life  estate  into 
an  estate  in  tail  male.    And  that 

(2.)  The  said  estates  took  effect  by  way  of  inheritance,  it  appearing  that 
the  devisor  did  not  intend  that  the  estate  should  go  over  so  long  as  there 
was  issue  male  of  0. ;  and  therefore  the  words  "  heirs  male  of  the  body  " 
must  have  their  technical  effect  as  words  of  inheritance  (not  of  descrip- 
tion) ;  and  the  words  "  who  shall  live  to  attain  the  age  of  twenty-one  years, 
and  to  his  heirs  and  assigns  for  ever  *'  were  to  be  rejected,  the  particular 
intent  thereby  expressed  being  inconsistent  with  the  general  intent. 

Sir  J.  L.  Knight  Bruce,  V.-C,  sent  the  following  case  for  the 
opinion  of  this  Court. 

John  Hawkins,  late  of  the  parish  of  Handsworth,  in  *the  county  [  *^^  ] 
of  Stafford,  gentleman,  deceased,  was,  at  the  date  of  his  will,  and 
thenceforward  to  and  at  the  time  of  his  decease,  seised  to  him  and 
his  heirs  of  the  inheritance  in  fee  simple  in  possession  of  and  in 
certain  freehold  messuages,  lands  and  hereditaments  situate  in  &c. 
(the  lands  devised  as  after  stated).  The  case  then  stated  that 
J.  Hawkins  duly  made  and  published  his  will,  dated  22nd  January, 
1806,  and  executed  and  attested  as  was  then  required  by  law :  and 
which  will  was  partly  in  the  words  following. 

"I  give  and  devise  unto  my  friends,  John  Cope,  Eichard 
Pratchet,"  of  &c.,  "  and  Samuel  Lloyd,  of"  &c.,  "all  my  freehold 
messuages,  lands,  tenements  and  hereditaments,  with  their  and 
every  of  their  appurtenances,  situate,  lying  and  being  in"  &c., 
**  and  all  other  my  real  estate  whatsoever  and  wheresoever ;  to 
hold  unto  the  said  J.  C,  B.  P.  and  S.  L.,  and  their  heirs:  never- 
theless to,  for  and  upon  the  several  uses,  estates,  intents,  and 
purposes  hereinafter  mentioned  and  expressed;  (that  is  to  say) 
to  the  use  of  the  heirs  (2)  male  of  the  body  of  my  sister-in-law, 
Mary  Edden  (by  my  father's  side),  the  wife  of  Bobert  Edden,  lawfully 
to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty-one  years, 
and  to  his  (2)  heirs  and  assigns  for  ever.  And,  for  want  of  such 
heirs  male,  or,  there  being  such,  he  or  they  shall  die  before  he  or 
they  shall  severally  attain  the  age  of  twenty-one  years,  then  to  the 
use  of  Caroline  Edden,  the  eldest  daughter  of  my  said  sister-in-law, 
Mary  Edden,  and  her  assigns,  for  and  during  the  term  of  her 
(1)  Seeiioa^  p.  869,  note  (1).  (2)  Sic. 
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ToT.LER      natural  life,  'o  and  for  her  sole  and  separate  use  and  benefit,  *and 
attwood.     independent  of  any  husband  or  husbands  with  whom  she  might 

[  *93i  ]  intermarry  :  and  I  do  hereby  order  and  direct  that  her  receipt  and 
receipts  alone  (notwithstanding  her  coverture)  shall  be  good  and 
suflScient  receipts  and  discharges,  from  time  to  time,  for  the  rents, 
issues  and  profits  thereof :  and,  from  and  immediately  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise,  then  to  the 
use  of  the  said  J.  C,  R.  P.  and  S.  L ,  and  their  heirs,  during  the 
life  of  the  said  Caroline  Edden,  in  trust  to  preserve  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated  and 
destroyed ;  and,  for  that  purpose,  to  make  entries  and  bring  actions 
as  occasion  may  require ;  yet,  nevertheless,  to  permit  and  suflFer  the 
said  Caroline  Edden  to  receive  the  rents,  issues  and  profits  thereof, 
for  and  during  the  term  of  her  natural  life.  And,  from  and  after 
the  decease  of  the  said  Caroline  Edden,  then  to  the  use  of  the 
heirs  (i)  male  of  the  body  of  the  snid  Caroline  Edden,  lawfully  to  be 
begotten,  w1:o  shall  live  to  attain  the  age  of  tweuty-one  years,  and 
to  his(i)  heirs  and  assigns  for  ever:  But,  in  default  of  such  heirs 
male,  or,  there  being  such,  he  or  they  shall  die  before  he  or  either 
of  them  shall  attain  the  age  of  twenty-one  years,  without  lawful 
issue,  then  to  the  use  of  my  niece,  Mary  Edden  (another  daughter 
of  my  said  sister-in-law  Mary  Edden),  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  to  and  for  her  sole  and  separate 
use  and  benefit,  iildependent  of  any  husband  or  husbands  with 
whom  she  might  intermarry :  and  I  do  hereby  order  and  direct 

[  *932  ]  that  her  receipt  and  ^receipts  alone  (notwithstanding  her  coverture) 
shall  be  good  and  sufficient  receipts  and  discharges,  from  time  to 
time,  for  the  rents,  issues  and  profits  thereof;  and,  from  and 
immediately  after  the  determination  of  that  estate  by  forfeiture 
or  otherwise,  then  to  the  use  of  the  said  J.  C,  B.  P.  and  S.  L.,  and 
their  heirs,  during  the  life  of  the  said  Mary  Edden,  in  trust  to 
preserve  the  contingent"  &c.  (as  before);  "yet,  nevertheless,"  &c. 
(as  before).  ''And,  from  and  after  the  decease  of  the  said  Mary 
Edden,  then  to  the  use  of  the  heirs  (i)  male  of  the  body  of  the  said 
Mary  Edden,  lawfully  to  be  begotten,  who  shall  live  to  attain  the 
age  of  twenty-one  years,  and  to  his(i)  heirs  and  assigns  for  ever. 
But,  in  default  of  such  heirs  male,  or,  there  being  such,  be  or  they 
shall  die  before  be  or  either  of  them  shall  attain  the  age  of  twenty- 
one  years,  without  lawful  issue,  then  to  the  use  of  all  and  every  the 
daughters,  if  more  than  one,  of  my  said  niece  Caroline  Edden,  their 

(1)  Sie, 
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heirs  and  assigns  for  ever,  to  hold  as  tenants  in  common,  and  not  Toller 
as  joint  tenants;  and,  if  but  one  daughter,  then  to  the  use  of  such  attwood 
only  daughter,  her  heirs  and  assigns  for  ever.  And,  in  default  of 
such  daughter  or  daughters,  or,  there  being  such,  all  of  them  shall 
die  before  they  shall  attain  the  age  of  twenty-one  years,  without 
lawful  issue,  then  to  the  use  of  all  and  every  the  daughters  (if  more 
than  one)  of  my  said  niece  Mary  Edden,  their  heirs  and  assigns  for 
ever,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants ;  and, 
if  but  one  daughter,  then  to  the  use  of  such  only  daughter,  her 
heirs  and  assigns  for  ever.  And,  in  default  of  such  daughter  or 
daughters  of  the  said  Mary  Edden,  or,  there  being  *such,  all  of  [  *933  ] 
them  shall  die  before  they  shall  attain  (he  age  of  twenty-one  years, 
without  lawful  issue,  then  to  the  use  of  my  cousin  Jane,  the  wife 
of  James  Reynolds,  of  "  &c.,  ''  and  her  assigns,  for  and  during  the 
term  of  her  natural  life :  and,  from  and  immediately  after  her 
decease,  then  to  the  use  of  all  and  every  the  daughters  of  the  said 
Jane  Reynolds,  their  heirs  and  assigns  for  ever,  in  equal  shares  and 
proportions,  and  to  take  and  hold  as  tenants  in  common,  and  not 
as  joint  tenants:  and  not  to,  for  or  upon  any  other  use,  estate, 
intent  or  purpose  whatsoever.  And  my  mind  and  will  is,  and  I  do 
hereby  will  and  direct,  that  they,  my  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  such  new  trustee  or  trustees  as  shall  be 
hereafter  appointed  by  virtue  of  this  my  will,  do  and  shall  receive 
the  rents,  issues  and  profits  of  my  said  real  estates,  until  such  time 
as  the  person  or  persons  shall  be  entitled  to  and  shall  come  into  the 
possession  of  my  said  real  estates  under  and  by  virtue  of  the  limita- 
tions aforesaid ;  and  shall  hold  and  possess  every  remedy  for  the 
recovery  of  such  rents  as  landlords  are  by  law  entitled  to  exercise : 
and  that  such  rents,  issues  and  profits  shall,  when  so  received, 
form  a  part  of  my  personal  estate,  hereinafter  by  me  given  and 
bequeathed." 

The  said  testator,  by  his  said  will,  declared  that  it  should  be 
lawful  for  his  said  trustees,  or  the  survivor  or  survivors  of  them, 
end  such  new  trustee  or  trustees  as  should  be  appointed  as  therein- 
after mentioned,  by  indenture  or  indentures  under  his  or  their  hand 
and  seal,  or  hands  and  seals,  to  demise  and  lease  all  or  any  part 
or  parts  of  his  said  freehold  messuages,  &c.,  unto  any  person  or 
persons  whomsoever,  for  any  term  or  number  of  years  not  exceeding 
the  period  at  which  his  said  *nieces  respectively  would  attain  the  [  •934  ] 
age  of  twenty-one  years,  in  manner  and  form  therein  particularly 
mentioned,  reserving  the  rent  and  rents  to  his  said  trustees  for  the 
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ToLLEB  time  being,  or  to  the  person  or  persons  who  should  become  entitled 
Attwood.  to  ^be  same  by  virtue  of  his  said  will.  And,  after  giving  powers 
for  the  appointment  of  new  trustees  of  his  will  from  time  to  time, 
the  testator's  will  proceeded  as  follows  : 

''  And  I  give  and  devise  all  and  singular  the  said  trust  estates 
unto  such  person  or  persons,  from  and  after  his  and  their  respective 
nomination,  jointly  with  the  survivor  or  survivors  of  the  trustees 
herein  named ;  and  I  direct  that  such  survivor  or  survivors  shall 
and  may  convey,  assign  and  transfer  all  and  singular  the  said 
estates  in  such  manner  that  the  legal  estate  therein  shall  and  may 
be  effectually  vested  in  the  person  or  persons  so  nominated  and 
appointed  to  act  with  them  in  pursuance  of  this  proviso,  upon  the 
trusts  aforesaid  :  and  so  from  time  to  time,  as  often  as  the  present 
or  any  new  or  succeeding  trustees  shall  die,  or  decline  or  become 
incapable  to  act;  it  being  my  express  will  and  desire  that  the  trusts 
hereby  created  shall  not  descend  to,  or  vest  in,  an  executor  or 
administrator  of  any  of  my  said  trustees." 

The  testator  duly  made  and  published  three  several  codicils  to 
his  said  will,  dated  respectively  28th  January,  1806,  and  6th  and 
10th  February,  1806.  And,  by  the  first  of  the  said  codicils,  the 
testator  directed  that  it  should  be  lawful  for  the  trustees  in  his 
said  will  named,  and  the  survivors  and  survivor  of  them,  and  such 
new  trustee  or  trustees  as  should  be  appointed  by  virtue  of  his  said 
will,  to  authorise  and  employ  John  Welch,  therein  named,  to  receive 
[  *935  ]  the  rents  and  profits  of  his,  "^the  said  testator's,  freehold  and  lease- 
hold and  personal  estates,  if  they,  in  their  discretion,  should  think 
fit  so  to  do,  and  make  him  such  compensation  as  they  should  think 
proper.  But  the  same  did  not,  nor  did  any  of  them,  revoke  or  in 
any  manner  alter  the  devise  of  the  said  freehold  estates  in  his  said 
will  contained,  and  hereinbefore  set  forth. 

The  testator  died  on  24th  February,  1806. 

The  said  Mary  Edden,  named  in  the  will  of  the  testator,  and 
therein  described  as  his  sister-in-law  by  his  father's  side  (the  wife 
of  the  said  Robert  Edden),  had  not  any  son,  nor  the  issue  of  any 
son,  living  at  the  death  of  the  said  testator,  and  had  not  any  son 
born  afterwards ;  and  the  said  Mary  Edden  died  on  21st  September, 
1841,  without  issue  male. 

The  said  Caroline  Edden  (now  Caroline  Wyatt),  named  in  the 
said  will  of  the  testator,  and  therein  described  as  the  eldest  daughter 
of  his  said  sister-in-law  Mary  Edden,  intermarried  with  Henry 
Wyatt,  on  14th  November,  1815,  and  has  had  issue  two  children 
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and  no  more ;  that  is  to  say,  a  son,  Henry  Hawkins  Ingram  Wyatt,       Tolleb 
who  died,  on  2nd  November,  1828,  an  infant  of  the  age  of  six  years,     attwood. 
and  a  daughter,  Caroline  Frances  Wyatt,    spinster,    now  living. 
And  the  said  Caroline  Wyatt,  formerly  Caroline  Edden,  hath  not 
ever  had  any  other  child  or  issue.    And  the  said  Caroline  Wyatt  is 
now  of  the  age  of  fifty  years  and  upwards. 

The  said  Mary  Edden  (late  Mary  Attwood),  named  in  the  said 
will  of  the  testator,  and  therein  described  as  another  daughter  of 
his  said  sister-in-law  Mary  Edden,  in  February,  1819,  intermarried 
with  James  Alexander  Attwood ;  and  the  said  James  Alexander 
Attwood  died  in  June,  1845  ;  and  he  left  the  said  Mary  *Attwood,  [  *»36  ] 
his  widow,  him  surviving.  The  said  Mary  Attwood  died  on  16th 
February,  1847.  The  said  Mary  Attwood  has  issue  three  children 
and  no  more :  that  is  to  say,  one  son,  James  Harrington  Attwood, 
and  two  daughters,  Maria  Louisa  Attwood  and  Mary  Attwood.  The 
said  James  Harrington  Attwood  is  the  eldest  and  only  son  of  the 
said  Mary  Attwood ;  and  he  attained  his  age  of  twenty-one  years  on 
8rd  December,  1841. 

The  testator*8  cousin,  Jane  Beynolds  survived  him,  and  had,  at 
the  date  of  his  will,  and  at  the  time  of  his  death,  three  daughters, 
namely  &c.,  and  also  one  son,  James  Beynolds. 

Copies  of  the  will  and  codicils  accompanied  the  case,  and  might 
be  referred  to  as  part  thereof.  The  opinion  of  the  Court  was  desired 
upon  the  following  questions  : 

1.  What  estate  did  the  said  Caroline  Wyatt  take,  under  or  by 
virtue  of  the  said  will,  in  the  said  estates  thereby  devised  ? 

2.  What  estate  is  the  said  James  Harrington  Attwood,  in  the 
events  that  have  happened,  seised  of  in  the  same  estates  ? 

The  case  was  argued  in  last  Term  (i). 

Malins,  for  the  plaintiff : 

Caroline  Edden  (afterwards  Caroline  Wyatt)  took  an  estate  in 
tail  male.  The  words  ''  heirs  male  of  the  body  "  are  words  of 
inheritance ;  and,  therefore,  under  the  rule  in  Shelley's  case  (2),  this 
remainder  will  coalesce  with  Caroline's  life  estate,  and  create  a  tail 
male. 

(Humphry,  for  the  defendant,  said  that  he  should  contend  that 
Caroline's  *life  estate  was  only  equitable.)  [  «937  ] 

(1)  April  30th,  1850.    Before  Lord     man  and  Erie,  JJ. 
OampbeU,  Oh.  J.,  Patteson,  Wight-         (2)  1  Co.  Hep.  93  b,  104  a. 
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Toi.LBB  That  is  not  the  effect  of  the  devise.  The  estate  of  the  trustees  is 
Attwood.  not  required,  except  to  protect  her  in  the  event  of  marrying :  and, 
if  the  trustees  had  taken  a  legal  estate,  the  creation  of  trustees  to 
preserve  contingent  remainders  would  have  been  unnecessary.  As 
to  the  remainder,  it  is  true  that  the  words  of  inheritance  before 
mentioned  are  followed  by  the  words ''  who  shall  live  to  attain  the 
age  of  twenty-one  years."  But  these  words  show  no  intent  to  con- 
trol the  legal  effect  of  what  has  preceded.  Under  the  first  words, 
those  persons  would  take  who,  for  the  time  being,  answered  to  the 
description  of  heirs  male  of  the  body  :  had  there  been  no  life  estate 
given  to  Caroline,  the  devise  would  have  given  an  estate  in  tail 
male  to  the  heir  male  of  her  body  living  at  the  time  of  her  death. 
No  preference  of  the  grandson  to  the  son  is  expressed.  The  estate 
tail  would  continue  till  failure  of  issue  male.  Such  a  legal  effect 
can  be  controlled  only  by  words  from  which  some  intention  of  the 
testator,  definite  and  not  vague,  can  be  collected.  But  here  the 
words  *'  who  shall  live  to  attain  the  age  of  twenty-one  years"  show 
only  a  subordinate  intention,  which  cannot  be  carried  into  effect  con- 
sistently with  the  main  intention ;  and  they  must  therefore  be  dis- 
regarded. [He  cited  Fetherston's  Lessee  v.  Fethei'ston  (1),  Poole  v. 
[  938  ]  Poole  (2),  and  Doe  d.  Tremewen  v.  Permewen  (3).]  It  may  be  taken 
as  a  general  rule  that,  where  words  clearly  give  an  estate  tail,  words 
of  qualification  following,  such  as  **  attaining"  or  "on  attaining, 
the  age  of  twenty-one,"  or  "  who  shall  attain  the  age  of  twenty- 
one,"  must,  if  they  cannot  be  reconciled  with  an  estate  tail,  be 
rejected. 
[  939  J  Next,  the  words  "  and  to  his  heirs  and  assigns  for  ever  "  do  not 

destroy  the  effect  of  the  previous  words  creating  an  estate  tail.  It 
is  no  more  than  the  common  case  of  a  limitation  in  tail  male  with 
a  limitation  in  fee  superadded.  The  heir  male  of  the  body  of  Caro- 
line is  to  take  ;  the  limitation  is  not  expressed  to  be  to  the  grandson 
or  other  issue.  The  word  '*  his  "  may  be  accounted  for :  the  lands 
are  common  socage,  so  that  the  person  coming  in  under  the 
limitation  in  tail  male  must  always  be  a  single  male.  The  testator 
probably  meant  to  point  out  that  an  inheritance,  and  not  a  mere 
estate  for  life,  was  given  :  but  he  certainly  did  not  mean  that  any 
one  who  came  in  as  heir  male  of  the  body  should  hold  in  fee  simple. 
The  cases  which  show  that  words  superadded  to  a  limitation 
otherwise  technically  complete  do  not  affect  such  limitation  are, 

(1)  39  R.  R.  1  (3  CI.  &  Fin.  67).  (3)  52  B.  B.  395  (11  Ad.  &  El.  431), 

(2)  3  Bos.  &  P.  620,  627. 
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Wright  v.  Pearson  (1)  (which  is  well  stated  in  Fearne,  Cont.  E.  126,  Tollkb 
and  which  does  not  differ  from  this  case  except  in  the  circumstance  attwood, 
that  there  the  words  '*  heirs  male/'  in  the  plural,  only,  were  used), 
Goodright  v.  Ptdli/n  (2),  Measure  v.  Gee  (3),  Nash  v.  Coates(i),  Kinch 
V.  Ward{b).  The  judgments  of  Lord  Eldon  and  Lord  Kbdbsdalb, 
in  Jesson  v.  Doe  d.  Wright  (6)  where  the  House  of  Lords  reversed 
the  judgment  of  this  Court  in  Doe  d.  Wiight  v.  Jesson  (7),  also 
confirm  the  principle. 

(Lord  Campbell,  Ch.  J.  referred  to  the  printed  argument  laid 
before  the  House  of  Lords  in   that   case  (h)  ;  and  he  mentioned 
Perrin  v.  *  Blake  (9),  as  an  instance  of  a  devisor  intending  to  give  only       [  ♦940  ] 
an  estate  for  life,  but  using  words  which  in  legal  effect  created  an 
estate  of  inheritance  (10).) 

The  rule  is,  that  the  most  distinct  expression  of  intention  is 
necessary,  to  supersede  the  effect  of  known  terms  of  limitation  ;  and 
the  cases  to  the  same  effect  are.  Doe  d.  Cock  v.  Cooper  (11),  Doe  d. 
Blandfoi'd  v.  Ajyplin  (12),  Doe  d.  Bagnall  v.  Harvey  (13),  Doe  d.  Atkinson 
V.  Featherstone  (14). 

But,  further,  in  this  case  the  intention  of  the  testator  will  be 
defeated  unless  there  be  an  estate  in  tail  male  in  Caroline.  If  the 
devise  to  the  heirs  male  be  construed  so  as  to  make  them  take  by 
purchase,  the  devise  is  void  for  remoteness.  No  heir  male  of  the 
body,  on  that  construction,  could  take  unless  he  was  also  aged 
twenty -one  at  the  time  of  his  becoming  heir :  these  two  conditions 
may  not  occur  within  any  assignable  period.  The  casein  this  respect 
resembles  Lord  Dxingannon  v.  Svnth  (15),  Ibbetson  v.  Ibbetson  (16),  and 
Lord  Southampton  v.  Marquis  of  Hertford  (17).  Nor  can  the  words 
"heirs  male"  be  construed  to  mean  "sons"  of  Caroline;  the 
words  *'  heirs  male  of  the  body  "  will  comprehend  her  male  issue, 

(1)  1  Eden,  Ch.  Ca.  119;  S.  C.  672.  See  note  (3)  to  Hodgsmi  v. 
Arab.  358.  Ambrose,    1  Doug.    343  (4th    ed.),    1 

(2)  2  Ld.  Ray.  1437.  Collect.  Jur.  283,  Harg.  Law  Tr.  487. 

(3)  5  B.  &  Aid.  910.  (10)  See  Fearne's  Cont.  E.  171  ttaeq. 

(4)  37  R.  R.  552  (3  B.  &  Ad.  839).  (11)  6  R.  R.  264  (1  East,  229). 

(5)  2  Sim.  &  St.  409.  (12)  2  R.  R.  337  (4  T.  R.  82). 

(6)  21  R.  R.  1  (2  Bligh,  1).  (13)  4  B.  &  C.  611. 

(7)  0  M.  &  S.  95.  (14)  35  R.  R.  491  (1  B.  &  Ad.  944). 

(8)  See  Sugden's  Treatise  of  the  (15)  69  R.R.  137  (12  CI.  &  Fin.  646). 
Ijaw  of  Property  &c.,  as  administered  (16)  61  R.  R.  304  (10  Sim.  495  ;  8,  C, 
by  the  House  of  Lords,  p.  250,  before  Lord  Cottenham,  C,  48  R.  R. 
note  (p).  219,  61  R.  R.  309  (5  My.  &  Cr.  26). 

(9)  4  Burr.  2579;    8.  C.  1  W.  Bl.  (17)  13  R.  R.  18  (2  V.  &  B.  64). 


860  1850.     Q.  B.     15  Q.  B.  940—942.  >.r. 

Toller  however  remote.  In  the  limitations  over,  the  word  "  daughter  " 
Attwood.  is  used :  it  may  be  inferred  that  the  devisor  would  have  used  the 
word  "sons  "  had  he  meant  "  sons."  It  is  true  that,  in  Right  d. 
:[  *94i  ]  *Shortridge  v.  Creber  (1),  where,  after  devise  of  a  life  estate  to  J.  C, 
the  words  were  "  unto  the  heirs  of  the  body  of  the  said  J.  C,  share 
and  share  alike,  their  heirs  and  assigns  for  ever,"  this  Court  held 
that  an  only  son  of  J.  C,  living  at  the  time  of  the  devisor's  death, 
took  a  vested  remainder  in  fee,  subject  to  let  in  the  interests  of 
other  children  that  J.  C.  might  have ;  so  that  "  heirs  of  the  body  " 
was  construed  to  mean  "children."  But  in  this  case  the  words 
"  heirs  male  of  the  body  "  cannot  possibly  mean  "  children,"  because 
they  will  not  comprehend  daughters ;  and,  in  fact,  the  daughters 
are  mentioned  separately  afterwards.  If  the  words  mean  "  sons  " 
at  all,  it  must  be  such  sons  as  shall  attain  the  age  of  twenfy- 
one  years :  and,  then,  this  is  a  contingent  remainder,  which  will 
fail  if  Caroline  die  before  any  son  attains  that  age :  this  appears 
from  Festing  v.  AUen^  as  decided  both  in  the  Court  of  Exchequer  (s) 
and  by  Vice-Chancellor  Wigram  (s)  :  a  case  which  qualified  the 
doctrine  supposed  to  be  established  in  Doe  d.  Roake  v.  Nowell  (4), 
but  has  been  acted  upon  in  BuU  v.  Priichard  (5).  Or,  again,  if 
at  Caroline's  death  there  be  a  son  aged  twenty-one,  he  will  take  a 
fee  simple,  and  his  heir  will  be  entitled  at  his  death,  though  a  sister, 
so  that  all  the  subsequent  limitations  are  defeated.  It  is  true  that 
the  tenants  in  possession  of  the  estate  tail  might  also  defeat  the 
limitations  over,  by  disentailing :  but  that  is  an  event  which  is  not 
contemplated  in  expounding  a  devisor's  intent.  Again,  suppose 
Caroline  had  two  sons,  the  elder  of  whom  should  die  in  her  life, 

[  *n2  ]  under  the  age  of  twenty-one,  *leaving  a  son  who  before  Caroline's 
death  attained  the  age  of  twenty-one ;  but  Caroline's  younger  son 
were  also  to  attain  the  age  of  twenty-one  before  her  death.  In 
such  an  event,  if  " heirs  of  the  body"  mean  "sons,"  the  younger 
son  would  take  in  preference  to  the  son  of  the  elder  son :  but  it 
is  impossible  that  this  can  have  been  intended  by  the  devisor. 

Humphry^  contra  : 

The  rule  in  Shelley* s  case  (6)  is  inapplicable  here,  because  Caroline 
has  only  an  equitable  life  estate ;  the  legal  estate,  during  her  life, 

(1)  29  B.  R.  444  (5  B.  &  C.  866).  (5)  71  B.  B.  229  (5  Hare,  567).   See 

(2)  67  B.  B.  339  (12  M.  &  W.  279).  Bull  y.  Pritchard,  25  B.  B.  27  (1  Buss. 

(3)  71  B.  B.  233  (5  Hare,  573).  213). 

(4)  14  B.  B.  445  (1  M.  &  S.  327;.  (6)  1  Co.  Bep.  104  a. 
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18  in  the  trustees :  but  they  have  not  the  legal  remainder  under  the      Toller 
first  limitation  to  them.    It  is  true  that,  if  land  were  given  to  a     attwood. 
married  woman  to  her  separate  use,  without  the  intervention  of 
trustees,    a  court  of  equity  would  still  be  able  to  control  the 
husband's  acts  as  to  the  property :  and,  therefore,  the  estate  is  not 
necessarily  equitable  merely  because  the  wife  has  rights  independent 
of  the  husband.    But  here  the  active  intervention  of  the  trustees  is 
provided  for.    Her  receipts  for  the  rents  are  to  be  good  discharges : 
the  trustees  would  not  require  that  protection  if  their  estate  were 
simply  to  serve  the  use  :  they  are  supposed  to  be  the  legal  owners. 
The  trustees  are  to  receive  the  rents  and  profits  till  the  persons 
entitled  come  into  possession.    They  are  to  convey  to  new  trustees 
so  as  to  pass  the  legal  estate.    They  may  appoint  a  receiver,  which 
they  may  wish  to  do  immediately  on  the  death  of  the  devisor. 
Harton  v.  Harton  (l)  shows  that  the  legal  estate  must  be  in  them 
from  the  time  of  the  devisor's  death.    In  Williams  v.  Waters  (2) 
the  words  of  the  deed  were  much  less  strong  than  here :  there  was 
no  active  trust :  *yet  Parke,  B.  (3)  thought  that,  if  that  had  been       [  *9i9  j 
the  case  of  a  will,  the  trustees  would  have  had  the  legal  life  estate. 
And  here  is  no  restraint  upon  anticipation  :  so  that,  if  Caroline  had 
the  legal  estate,  she  might  have  so  disposed  of  the  whole  of  her  life 
interest  as  to  defeat  the  contingent  remainders :  but,  having  only 
the  equity,  she  can  only  dispose  of  her  equitable  life  estate,  and  the 
trustees  could  not  be  called  on  to  convey  the  legal  estate,  which 
they  would  retain  to  protect  the  contingent  remainders.    Next,  the 
trustees  do  not  take  a  legal  estate  in  the  whole  fee :  this  appears 
from  the  clause  which  gives  them  a  distinct  legal  interest  in  the 
case  of  the  forfeiture  of  the  estate  in  the  life  of  Caroline,  to  preserve 
contingent  remainders.    This  is  inserted  because,  although  a  limita- 
tion of  the  whole  fee  simple  to  the  trustees  would  have  preserved 
contingent  remainders,  yet  the  trustees,  under  a  limitation  merely  in 
trust  for  the  separate  use  of  Caroline  for  her  life,  might  have  joined 
in  destroying  the  contingent  remainders  without  breach  of  trust : 
their  first  estate  is  therefore  limited,  so  as  to  serve  only  the  trusts  on 
behalf  of  Caroline ;  and  a  new  estate  is  given  to  them  for  the  purpose 
of  preserving  the  contingent  remainders.    That  the  efiect  of  the 
second  limitation  is  to  give  the  trustees  a  legal  freehold  in  remainder 
appears  from  Doe  d.  Compere  v.  Hicks  (4)  and  Hawkins  v.  Luscomb  (6). 

(1)  4  B.  B.  537  (7  T.  R.  652).  (4)  7  T.  R.  433. 

(2)  14  M.  &  W.  166.  (6)  2  Swanst.  375,  391. 

(3)  14M.  &W.  172. 
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ToLLBB  But,  further,  even  supposing  Caroline  to  take  the  legal  estate  for 

Attwood.  her  life,  the  subsequent  limitations  are  not  modifications  of  the 
interest  of  Caroline,  but  are  descriptive  of  the  party  to  take  in 
remainder.  The  gift  is  not  simply  to  the  heirs  male,  but  to  the 
[  'Sii  ]  heirs  male  *who  shall  live  to  attain  twenty-one.  No  one  part  of 
this  description  is  to  be  rejected  rather  than  another.  BiUl  v. 
Pritcliard  (1)  was,  as  to  the  devise  first  decided  upon,  a  ease  of 
personal  property.  In  the  cases  both  of  realty  and  of  personalty, 
the  words  "  who  shall  attain  "  have  the  eflfect  of  a  condition  prece- 
dent. In  most  of  the  cases  cited  on  this  point  for  the  plaintiff, 
tlie  words  were  "  on  attaining,"  "  when  he  shall  attain,"  and  the 
like.  In  the  case  in  Fearne's  Posthumous  Works,  p.  266,  where 
Mr.  Fearne  came  to  the  conclusion  that  a  limitation,  in  some 
respects  resembling  the  present,  gave  an  estate  tail,  the  word  was 
"  when,"  not  "  who  shall."  In  Bidl  v.  Pritcliard  (2)  Wigram,  V.-C. 
(referring  to  Phipps  v.  Ackers  (s)  and  to  Festing  v.  Alien  (4))  pointed 
out  the  distinction  as  to  expressions  of  this  kind.  Duffield  v. 
Duffield  (5)  and  Wills  v.  Wills  (0)  show  that  the  words  here  must 
be  taken  as  descriptive  of  the  person.  The  language  of  Lord 
Chancellor  Thurlow  in  Jones  v.  Morgan  (7)  points  to  the  same 
conclusion.  In  the  two  reports  of  Jacky  lessee  of  Fetherston  v. 
Fetherston{s),  there  is  a  variance,  Mr.  Bligh  reporting  the  words 
to  be  "according  to  their  seniority  in  age,  on  their  respectively 
attaining,"  but  Messrs.  Clark  &  Finelly  to  be  "  according "  &c., 
[•946]  "and  their  respectively  attaining "(9).  ♦In  the  judgment  (10)  of 
Timdal,  Ch.  J.  the  language  is  assumed  to  be  as  in  Mr.  Bligh's 
report.  The  case  therefore  is  inapplicable.  And,  further,  it  had 
no  reference  to  the  application  of  the  rule  in  Shelley's  case  (U) :  the 
limitation  was  not,  as  here,  first  to  a  party  for  life  and  then 
remainder  over,  but  to  a  party  and  his  heirs  in  the  first  instance. 
In  Doe  d.  Tremewen  v.  Permewen  (12)  the  words  certainly  were 

(1)  25  R.  R.  27  (1  Eu88.  213).  See  vol.  52,  p.  822  (March,  April,  1835}. 

(2)  71  H.  B.  229  (5  Hare,  571).  The  words,   as    there    printed,    are: 

(3)  57  R.  R.  27  (9  01.  &  Fin.  583).  **and  his  heirs  male  according  to  their 

(4)  67  R.  R.  339  (12  M.  &  W.  279).  seniority  in  age,  and  their  respectively 

(5)  32  R.  R.  70  (3  Bligh,  N.  S.  260).  attaining  the  age"  &c. :  but,  in  the 

(6)  1  Dr.  &  War.  Ca.  temp.  Sugden,  devise  over,  the  words  are :  "  and  his 
439.  heirs  male  lawfully  begotten  on  attain- 

(7)  1  Br.  0.  C.  206,  219,  220.  ing  the  age"  &c. 

(8)  39  R.  R.  1  (9  Bligh,  N.  S.  240 ;  (10)  39  R  R.  1, 7  (9  Bligh,  N.  S.  274 ; 
S.  a  3  Cl.  &  Fin.  68).  3  01.  &  Fin.  74). 

(9)  Humphry  referred  to  the  collec-  (11)1  Co.  Rep.  104  a. 

tion  of  printed  cases  before  the  House  (12)  52  R.  R.  395  (1 1  Ad.  &  El.  431). 

of  Lords  in   Lincoln's    Inn  library. 
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'Miving  to  attain."  But  there,  also,  no  question  arose  as  to  the  Toller 
rule  in  Shelley's  case :  there  was  no  life  estate  limited  distmctly  attwood. 
from  a  remainder.  But  the  Court  clearly  assumed  that,  if  the 
words  **  heir  male  living  to  attain  the  age  of  twenty-one  years  " 
were  words  of  description,  they  would  give  an  estate  hy  purchase. 
Here,  whatever  be  the  effect  of  "heirs  male'*  alone,  the  word 
"  his  "  in  the  singular,  following  closely  after,  gives  the  effect  of 
description.  Similar  phraseology  is  used  in  the  limitation  pre- 
ceding Caroline's  life  estate,  where  clearly  the  estate  would  go  to 
the  heir  male  as  a  purchaser:  and  this  shows  that  the  general 
scheme  of  the  will  is,  not  to  create  estates  in  tail  male,  but  to  limit 
successive  estates  in  fee  in  remainder.  And  the  expression,  as  to 
the  heirs  male  of  Caroline,  ''  shall  die  before  he  or  either  of  them 
shall  attain  the  age  of  twenty-one  years,  without  lawful  issue,"  not 
'Mawful  male  issue,"  is  inconsistent  with  a  general  intent  to  create 
estates  in  tail  male.  The  language  of  Sir  John  Leach,  M.  B., 
in  Dunk  v.  Fenner  (2),  and  that  of  Lord  Chancellor  Sugden,  in 
Montgomery  v.  Montgomery  {s)  *(the  eflfect  of  which  is  given  in  [♦sid] 
Sugden's  Treatise  of  the  Law  of  Property,  &c.,  p.  252,  &c.), 
establish  the  principle  that,  though  modifications  inconsistent 
with  the  general  rules  of  law  will  not  be  allowed,  yet,  where  the 
intention  of  a  devisor  to  use  words  in  a  particular  sense  is  plain, 
that  meaning  will  be  given  to  an  expression  however  technical. 
Here  is  a  complete  description  which  cannot  be  separated :  **  heirs 
male  "  **  who  shall  live  to  attain  the  age  of  twenty-one."  No  other 
heirs  male  are  noticed. 

(Pattbson,  J. :  "  In  default  of  such  heirs  male  "  cannot,  gram- 
matically, mean  *'  such  as  shall  attain  the  age  of  twenty-oil6;  "  for 
the  phrase  follows,  "  or,  there  being  such,  be  or  they  shall  die 
before  he  or  either  of  them  shall  attain  the  age.") 

Pei-haps,  in  that  clause,  the  word  "such"  means  only  all  such 
males  as  shall  be  born  of  the  body  of  Caroline.  But,  whatever  be 
the  strict  grammatical  construction,  the  meaning  clearly  is  such 
sons  of  Caroline  as  shall  attain  the  age.  That  construction  is 
authorised  by  Right  d.  Shortridge  v.  Creber  (4). 

(Erlb,  J. :  The  estate  is  not  given  over  to  Mary,  simply  if  the 

(1)  1  Co.  Eep.  104  a.  (3)  72  R.  R.  17, 19  (3  Jo.  &  Lat.  47, 50). 

(2)  2  Rum.  &  My.  557,  566.  (4)  29  R.  R.  444  (5  13.  &  C.  866). 
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ToLLEB      heir  male  of  Caroline  die  before  attaining  the  age  of  twenty-one, 
Attwood.     ^^^  only  if  he  does  so  withoat  lawful  issae.) 

Undoubtedly  there  is  a  double  aspect ;  and  there  is  a  gift  over  in 
default  of  objects  not  included  in  the  first  gift. 

(Erlb,  J. :  But,  if  "  heirs  male  of  the  body  "  "  who  shall  live  to 
attain  the  age  of  twenty-one  years  "  be  desiguatio  persona,  the  later 
words  point  to  a  different  description.) 

Either  is  inconsistent  with  a  tail  male :  but  the  sounder  view  seems 
to  be  that  the  latter  designation  must  be  rejected,  as  inconsistent 
with  the  general  intent. 

(Erle,  J. :  What  is  to  happen  if  the  heir  male  dies  under 
[  •947  ]       *twenty-one  leaving  a  daughter  ?) 

That  case  is  not  expressly  provided  for  :  it  appears  that  the  heir-at- 
law  would  take :  a  similar  omission  occurred,  and  that  consequence 
followed,  in  Shuldham  v.  Smith  (i). 

It  is  argued  that,  if  this  be  not  held  an  estate  tail,  the  limita- 
tions will  be  void  for  perpetuity.  If  that  were  so,  it  would  not 
justify  a  forced  construction  of  the  devise.  But  there  can  be 
no  perpetuity.  The  person  answering  to  the  designation  will  be 
ascertained  in  the  first  generation.  Lord  Dungannon  v.  Smith  (2) 
was  a  case  different  from  this.  The  devisor  there  used  very  accu- 
rate words  describing  parties  in  the  direct  descending  line  from 
himself ;  and  the  parties  to  take  could  not  be  ascertained  within 
the  time  allowed  by  law :  but  here  the  question  is  as  to  parties  in 
a  collateral  line,  and  the  ascertainment  is  not  too  far  ix>stponed. 
"  Words  of  purchase  cannot  be  applied  to  the  second  generation 
beyond  those  in  esse : "  per  Lord  Kbnyon  in  Qoodtitle  d.  Sweet 
V.  Herring  (9). 

Therefore  Caroline  took  only  an  estate  for  life :  and  J.  H.  Attwood 
is  entitled  to  the  remainder  in  fee,  unless  an  intermediate  remainder 
shall  take  effect  by  Caroline  having  a  son  who  shall  attain  the  age 
of  twenty-one. 

MalinSf  in  reply.     *     *     ♦ 

Cur.  adv.  vult. 

(1)  19  R.  K.  9  (6  Dow,  22).  (3)  6  R.  R.  270  (1  East,  264,  269). 

(2)  69  R.  R.  i;n  (12  CI.  &  Fin.  546). 
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WiOHTMAN,  J.  now  delivered  the  judgment  of  the  Court  :  Tollbr 

V, 

The  testator  in  this  case  devises  certain  estates  to  trustees  and  attwood. 
their  heirs,  to  the  use  of  Caroline  Edden  for  life,  to  and  for  her  t  ^^^  1 
sole  and  separate  use  and  benefit,  and  independent  of  any  husband 
with  whom  she  might  marry,  and  her  receipt  (notwithstanding 
her  coverture)  to  be  a  good  discharge  for  the  rents ;  remainder  to 
trustees  to  preserve  contingent  remainders  ;  remainder  '^  to  the  use 
of  the  heirs  male  of  the  body  of  the  said  Caroline  Edden,  lawfully 
to  be  begotten,  who  shall  live  to  attain  the  age  of  twenty-one  years, 
and  to  his  heirs  and  assigns  for  ever :  But,  in  default  of  such  heirs 
male,  or,  there  being  such,  he  or  they  shall  die  before  he  or  either 
of  them  shall  attain  the  age  of  twenty-one  years,  without  lawful 
issue,"  then  to  the  use  of  Mary  Edden  for  life,  precisely  in  the 
same  form  and  words ;  and  the  same  remainder  after  her  death : 
but,  in  default,  as  before,  then  to  the  use  of  the  daughters  of 
Caroline  in  fee;  and  divers  remainders  over.  The  question  is, 
whether  Caroline  Edden  took  an  estate  for  life  only,  or  an  estate 
in  tail  male. 

The  first  objection  to  her  taking  an  estate  tail  is,  that  the  devise       [  95i  ] 

to  her  for  life  is  of  an  equitable  estate  only;    that  the  trustees 

must  take  the  legal  estate  in  order  to  protect  her  interests  from 

the  control  of  any  husband  she  might  marry ;  but  that  the  devise 

after   her  death  gives   the  legal  estate :    therefore,  that  the  two 

cannot  coalesce,  and  the  rule  in  Shelley's  case  (1)  does  not  apply. 

We  are  clearly  of  opinion  that,  if  the  trustees  take  the  legal  estate 

at    all,   they  must  take  it  throughout,  at  any  rate  so  far  as  to 

protect  the  interests  of  Mary  Edden  as  well  as  Caroline  from  the 

control   of  any   husband  she  might  marry;   and   that  both  the 

devises  in  question  pass  estates  of  the  same  quality,  both  legal  or 

both  equitable,  so  that  the  rule  in  Shelley's  case  (^)  does  apply :  see 

Hai'toft  V.  Harton  (2),  Hawkins  v.  Ltiscombe{s). 

The  case  of  Harton  v.  Harton  (2)  is  very  similar  to  the  present 

case  ;   for  there  the  devise  was  to  a  married  woman  for  life,  for  her 

sole  and  separate  use,  and  her  receipt  to  be  a  good  discharge  for 

the  rents,  remainder  to  her  first  and  other  sons  in  tail,  remainder 

to  her  daughters  in  tail,  remainder  to  another  married  woman  in 

the   same  manner,  remainder  to  her  first  and  other  sons  in  tail, 

remainder  to  her  daughters  in  tail,  remainder  to  a  third  married 

woman  in  the  same  manner.   The  Coubt  held  that  the  trustees  took 

(1)  1  Co.  Eep.  104  a.  (3)  2  Swanst.  391. 

(2)  4  B.  B.  637  17  T.  E.  652). 
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ToLLBR       the  legal  estate  in  fee  simple,  giving,  as  a  reason  :  *'  that  conslruc- 

attwood.     ^^^^  being  necessary  (as  we  conceive)  to  give  legal  effect  to  the 

testator*s  intention,  to  secure  the  beneficial  interest  to  the  separate 

use  of  the  several  femes  coverts.''    In  that  case,  as  in  this,  the  first 

[  ♦952  ]       tenant  for  life  was  still  *living.     In  the  case  of  Hawkins  v.  hu- 
combe  (i)  Lord  Eldon  states  the  ground  of  that  decision  to  be, "  that 
there  being  various  trusts  for  the  separate  use  of  married  \7omen, 
after  various  trusts  not  for  married  women,  those  trusts  could  not 
subsist  unless  the  legal  estate  was  in  the  trustees  from  the  beginning 
to  the  end  ;  and  they  relied  on  the  non-repetition  of  a  legal  estate, 
*    there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there 
had  been  a  repetition  of  the  legal  estate,  after  every  trust  for  a 
married  woman,  they  would  not  have  held  the  whole  legal  estate  to 
have  been  in  th«  trustees."     Here  there  is  the  same  want  of  repeti- 
tion of  the  legal  estate  as  Lord  Eldon  advected  to :  and,  thoagh 
it  may  be  a  question  whether  the  whole  legal  estate  need  be  held 
to  vest  in  the  trustees,  that  is  to  say,  as  regards  the  liniitatious 
subsequent  to  the  gifts  to  all  the  several  fem^s  coverts,  yet  the  legal 
estate  must  necessarily  be  in  the  trustees  (if  at  all)  as  to  all  the 
limitations  which  are  not  so  subsequent.     And  that  is  sufficient  for 
the  present  purpose,  since  the  limitation  to  the  heirs  male  of  the 
body  of  Caroline  Edden,  who  shall  attain  the  age  of  twenty-one 
years,  is  prior  to  that  to  Mary  Edden  for  life. 

The  question,  therefore,  is  as  to  the  construction  of  the  devise. 
If  the  words  had  been  "  to  the  use  of  the  heirs  male  of  the  body  '* 
of  Caroline  when  **  they  shall  attain  twenty-one,"  or  "  at  the  age  of 
twenty-one,"  or  ''if  they  shall  attain  the  age  of  twenty-one,"  there 
would  be  no  doubt  that  Caroline  would  take  an  estate  in  tail  male, 
according  to  numerous  decided  cases.    But,  the  words  being  **  who 

[  •953  ]  *shall  live  to  attain  the  age  of  twenty-one  years,"  it  is  contended 
that  the  whole  of  the  words  of  the  devise  are  necessarily  words  oi 
description,  designating  the  persons  to  take,  who  must  fulfil  the 
whole  description ;  and  that  they  cannot  be  treated,  even  in  con- 
nection with  the  words  which  follow,  as  words  of  limitation.  That 
the  words  ''who  shall  live  to  attain  the  age  of  twenty-one  years" 
are  in  themselves  words  of  description  cannot  be  doubted.  There- 
fore, when  they  occur  in  company  with  words  which  are  clearly 
words  of  purchase,  as  "sons"  or  "children,"  they  are  held  to 
prevent  the  vesting  of  any  estate  in  the  "son"  or  "child,"  until 
such  son  or  child  shall  attain  twenty-one.     The  remainder  after  an 

(1)  2Swan8t  391. 
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estate  given  to  another  for  life  is  in  such  case  contingent  until  the      Tollbb 

attaining  the  age  of  twenty-one,  so  strictly,  that  it  was  held  in     attwood. 

Festing  v.  Allen  (i),  after  a  full  review  of  the  authorities,  that, 

where  there  was  a  devise  to  A.  for  life,  and,  after  her  decease,  ''  to 

the  use  of  all  and  every  the  child  and  children  of  her  the  said  "A., 

*'  who  shall  attain  the  age  of  twenty-one  years,"  and  A.  died  leaving 

three  children  under  twenty-one,  the  children  took  nothing,  because 

they  did  not  answer  the  description,  nor  could  they  take  any  thing 

if  they  should  live  to  attain  twenty-one,  because  the  contingency 

had  not  happened  when  the  particular  estate  determined.   The  same 

doctrine  is  to  be  found  in  Bull  y.Pritchard{2),  where  the  devise  was 

in  remainder  to  the  children  who  should  live  to  attain  the  age  of 

twenty-three  years,  and  was  held  void  for  remoteness.    And  other 

cases  proceed  on  the  same  ground. 

These,  however,  are  all  cases  where  the  preceding  words  in  the  [  954  ] 
devise  were  words  or  purchase,  and  the  sole  question  was,  whether 
the  estate  vested  immediately  on  the  birth  of  the  child  or  was 
contingent  until  the  attaining  of  the  prescribed  age.  In  the  present 
case  the  preceding  words,  *'  heirs  male  of  the  body,"  are  in  them- 
selves words  of  limitation ;  and  the  question  is,  whether  the 
subsequent  words  of  description  convert  those  words  into  words 
of  purchase,  so  that  they  are  to  be  read  as  if  the  word  "  sous  "  had 
been  in  the  ddvise  instead  of  them,  or  whether  the  words  of  descrip- 
tion as  to  age  are  to  be  wholly  rejected.  It  is  necessary  to  read 
them  as  equivalent  to  **  sons  "  if  they  be  taken  to  be  words  of 
purchase ;  because,  if  they  include  grandsons,  the  devise  would  be 
too  remote ;  for  a  grandson  might  not  attain  the  age  of  twenty-one 
years  till  much  more  than  twenty-one  years  after  the  death  of  the 
grandmother,  Caroline  Edden. 

The  rale  was  distinctly  and  emphatically  laid  down  in  Jesson  v. 
Doe  d.  Wright  (3),  that  technical  words  should  have  their  legal 
effect,  unless  from  subsequent  inconsistent  words  it  was  very  clear 
that  the  testator  meant  otherwise.  The  same  rule  was  laid  down 
in  Jack  v.  Fetherston  (4),  adopting  the  words  of  Lord  Alvanley  in 
Poole  V.  Poole  {5)  y  that  the  first  taker  shall  be  held  to  have  an 
estate  tail ''  where  the  devise  to  him  is  followed  by  a  limitation  to 
the  heirs  of  his  body,  except  where  the  intent  of  the  testator  has 

(1)  67  E.  B.  339  (12  M.  &  W.  279).  Fttherston'a  Leasee  ▼.  Fetherston,   39 

(2)  71  B.  B.  229  (5  Hare,  667).  B.  B.  1  (3  01.  &  Fin.  67). 

(3)  21  B.  B.  1  (2  BUgh,  1,  57).  (6)  3  Bos.  &  P.  627. 

(4)  9  Bligh,  N.  S.  237;  8.  C.  aa 
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ToLLBB      appeared  so  ^plainly  to  the  contrary  that  no  one  could  misonder- 
attwood.     stand  it."    It  is  said  that  the  rule  in  Shelley's  case  (i)  did  not  apply 

[  ^i)o6  ]  to  those  cases  :  but  that  is  immaterial ;  for  we  are  not  now,  in  this 
part  of  the  case,  considering  the  effect  of  that  rule,  but  the  question 
whether  the  words  *'  heirs  male  of  the  body  "  shall  be  read  as 
equivalent  to  ''  sons/'  to  which  question  those  cases  do  distinctly 
apply ;  and  so  does  the  case  otDoe  d.  Treniewen  v.  Permewen  (2),  also 
the  case  of  Dunk  v.  Fenner{9),  and  Montgomeiy  v.  Montgomery  (4) .  The 
case  of  Abram  v.  IVard  (5),  which  was  cited,  does  not  touch  the  point. 
Are  there  then  words  here  which  show  the  intent  of  the  testator 
as  to  the  meaning  of  the  words  "  heirs  male  of  the  body  "  contrary 
to  their  technical  meaning,  so  plainly  that  no  one  can  misunder- 
stand it  ?  Now,  the  words  of  the  devise  are, ''  to  the  heirs  male  of 
the  body  of  the  said  Caroline  '*  **  who  shall  live  to  attain  the  age  of 
twenty-one  years,  and  to  his  heirs  and  assigns  for  ever :  But,  in 
default  of  such  heirs  male,  or,  there  being  such,  he  or  they  shall 
die  before  he  or  either  of  them  shall  attain  the  age  of  twenty-one 
years,  without  lawful  issue,"  then  over.  It  is  plain  by  these  words 
that  the  testator  did  not  intend  the  estate  to  go  over  if  Caroline 
Edden  should  have  a  son  who  should  die  under  twenty-one,  leaving 
lawful  issue.  Neither  can  we  gather,  from  the  words  used,  that,  if 
Caroline  Edden  should  have  two  sons,  the  eldest  of  whom  should 
die  under  twenty-one,  leaving  a  son,  and  the  second  should  attain 
the  age  of  twenty-one,  and  afterwards  Caroline  should  die,  the 

[  *956  ]  grandson  being  under  twenty-one,  that  second  son  ^should  take 
the  estate  in  preference  to  the  son  of  the  eldest  son.  Neither  of 
them  could  take,  according  to  the  words  as  they  stand  in  the  will; 
not  the  grandson,  because,  though  he  be  heir  male  of  the  body,  he 
has  not  attained  the  age  of  twenty-one;  not  the  second  son,  because, 
although  he  has  attained  the  age  of  twenty-one,  he  is  not  heir ; 
nor  could  the  estate  go  over,  because  there  would  be  no  failure 
of  heirs  male.  But,  if  we  read  the  words  "  heirs  male  of  the  body  " 
as  '*  sons,"  then,  in  the  events  above  put,  the  second  son  would 
take  in  preference  to  the  grandson ;  whereas  the  issue  of  the  eldest 
son,  who  died  under  twenty-one,  is  manifestly  within  the  contem- 
plation of  the  testator  as  an  object  of  his  bounty. 

Other  difficulties  might  be  suggested;   but  we  do  not  think  it 
necessary  to  pursue  the  investigation  of  them. 

(1)  1  Co.  Rep.  104  a.  (4)  72  R  R.  17  (3  Jo.  &  Lat.  47). 

(2)  62  R.  R.  395  (11  Ad.  &  El.  431).  (6)  6  Hare,  165. 

(3)  2  Rubs.  &  My.  557. 
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It  seems  clear  that  the  general  intent  of  the  testator,  that  the  Tollei 
estate  should  not  go  over  whilst  there  was  any  heir  male  of  the  attwoo 
body  of  Caroline  in  existence,  cannot  be  carried  into  effect  otherwise 
than  by  giving  to  the  words  "heirs  male  of  the  body  "  their  legal 
and  technical  operation,  and  rejecting  the  words  of  description, 
**  who  shall  live  to  attain  the  age  of  twenty-one  years ; "  thereby 
sacrificing  the  particular  intent,  which  is  quite  inconsistent  with 
the  general  intent. 

Lord  Campbell,  who  heard  the  argument  with  my  brothers 
Patteson,  Erie  and  myself,  concurs  in  this  opinion.  And  we  shall 
certify  that,  in  our  opinion,  Caroline  Edden  took  an  estate  in  tail 
male  (i). 

After   the  delivery  of  judgment   in   this   case,   the  following       1 1^84  ] 
Certificate  was  sent  to  the  Vice-Chancellor,  6th  July,  1850. 

"  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion 
that  Caroline  Wyatt  took  an  estate  in  tail  male  under  or  by  virtue 
of  the  said  will,  in  the  said  estates  thereby  devised. 

"  Secondly ;  we  are  of  opinion  that,  in  the  events  that  have 
happened,  James  Harrington  Attwood  is  seised  of  an  estate  in  tail 
male,  expectant  upon  the  determination  of  the  estate  in  tail  male 
of  Caroline  Wyatt. 


"  Campbell. 

**J.  Patteson. 

"W.   WiGHTMAN. 

"W.  Erle." 

18nO. 

Nov.  2. 

COBBETT  V.  HUDSON. 

(15  Q.  B.  988—989 ;  8.  C.  14  Jur.  982.) 

The  wife  of  a  plaintiff  cannot  claim  to  manage  the  cause  for  him  at  Nisi 
Prius,  he  being  absent  and  in  custody. 

And,  where  the  Judge  refused,  in  such  a  case,  to  hear  the  wife  as  advocate, 
and,  the  husband  not  appearing  in  person  or  by  attorney,  a  nonsuit  was 
directed,  the  Court  refused  to  set  the  nonsuit  aside. 

But,  per  Lord  Campbell,  Ch.  J.,  in  an  application  directly  concerning 
liberty,  as  motion  for  a  habeas  corpus^  the  wife  may  be  heard  on  behalf  of 
her  husband  (2). 

This  was  an  action  against  the  keeper  ol  the  Queen's  Prison  for 
a  false  return  to  a  habeas  corpus.     On  the  trial,  before  Pollock,  C.  B.j 

(1)  That  is,  it  Beems,  either  e<iuit-  life  of  Cftroline,  they  took  it  «li*o  down 

a  bio  or  leg:[iU     It  does  not  nppear  that  to,   at  all  events,  the  termination  of 

the  Court  decided  whether  the  trusteoa  the  intereat  of  Mary  the  niece, 
did  or  did  not  take  the  legal  estate ;  {2)JEx  parte  Oobbfti,  unte,  p.   548, 

but  only  that,  if  they  took  it  for  the  note  (1). 


[988  J 
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CoBBETT      at  the  last  Surrey  Assizes,  the  plaintiff,  who  was  in  custody,  did 
Hudson.      ^^^  appear  by  either  counsel  or  attorney,  or  in  person ;  but  his 

wife  appeared,  and  proposed  to  conduct  the  cause  on  his  behalf. 

The  Lord  Chief  Baron,  after  conference  with  Erlb,  J.,  refused 

to  permit  this ;  and  the  plaintiff  was  nonsuited,  no  one  appearing 

to  represent  him. 

The  plaintiff  in  person  now  moved  that  the  nonsuit  might  be  set 
aside,  and  a  new  trial  had. 

Lord  Campbell,  Ch.  J. : 

We  cannot  say  that  the  Lord  Chief  Baron  was  wrong  in 
refusing  to  hear  the  wife  of  the  plaintiff  as  an  advocate.  The 
nonsuit  was  regular.  The  plaintiff  was  called,  and  appeared 
neither  by  counsel  or  attorney  nor  in  person  ;  but  his  wife  claimed 
to  appear  for  him.  The  question,  therefore,  is  whether,  as  of 
right,  the  wife  of  a  party  may  insist  on  appearing  on  his  behalf  in 
a  civil  cause.  There  is  no  such  rule  in  a  civil  suit.  The  first  day 
I  sat  here,  Mrs.  Cobbett  desired  to  make  a  motion  on  behalf  of  her 
husband  for  a  habeas  corpus ;  and  I  heard  her  without  the  smallest 
scruple,  as  my  illustrious  predecessor  Hale  heard  the  wife  of  John 
[*9%9]  Bunyan  (l).  On  *each  of  those  occasions  the  liberty  of  the  subject 
was  in  question ;  and  in  such  a  case  great  inconvenience  might 
arise  from  refusing  to  hear  the  wife,  or  any  person,  on  behalf  of  the 
party  who  was  under  restraint.  But  a  proceeding  at  Nisi  Prius  is 
very  different :  there  can  be  no  similar  necessity  there  for  the  wife's 
appearance  as  counsel  to  conduct  the  cause  for  her  husband. 
There  would  at  least  be  opportunity  for  applying  to  a  gentleman  of 
the  Bar ;  and  we  know  that  on  such  an  occasion  any  member  of 
the  Bar  would  come  forward  without  an  honorarium,  and  see 
justice  done.  And  this  would  be  much  better  than  that  the  wife 
of  a  party  should  come  into  Court  to  wrangle  at  Nisi  Prius,  and 
engage  in  scenes  inconsistent  with  the  character  of  her  sex.  I 
think  the  Lord  Chief  Baron  and  my  brother  Erle  did  right. 

Coleridge,  J. : 
I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Wightman  and  Erlb,  JJ.  concurred. 

Rule  refused. 
(1)  See  p.  548,  note  (1),  ante. 
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REG.   V.  EL8LET,   Esquire.  i85o. 

(15  Q.  B.  1025—1036;    S.  C.  sub  nom.  Beg,  v.  Yorkshire  (W.   R.)  20  L.  J.         ^!!I:J 

M.  0.  18.)  [  1026 

Two  justices,  by  order  under  stat.  1  &  2  Vict.  c.  14,  s.  2,  removed  a 
dangerous  lunatic  to  the  county  asylum,  making  no  order  for  the  payment 
of  expenses.  Afterwards  the  same  two  justices,  by^a  second  order,  reciting 
the  first,  and  stating  (as  was  also  proved  in  fact)  that  at  the  time  of  the 
removal  no  inquiry  had  been  made  into  the  settlement  of  the  lunatic,  and 
that  he  had  no  means  of  providing  for  his  own  maintenance,  adjudicated 
that  his  settlement  was  in  S.,  and  ordered  S.  to  pay  the  expenses :  Held 
that  the  second  order  was  good : 

Held  also  that,  on  appeal  against  the  second  order  (making  the  clerk  of 
the  peace  of  the  county  respondent  under  sect.  2),  it  was  not  a  valid  objec« 
tion  that  the  copy  of  the  order,  notice  of  chargeability,  examinations,  groimd 
of  adjudication,  and  particulars  of  settlement,  had  been  served  on  8.  by  the 
treasurer  of  the  lunatic  asylum  and  by  no  other  party. 

On  appeal  by  the  overseers  of  the  poor  of  the  township  of 
Sharlstone,  in  the  West  Eiding  of  Yorkshire,  against  an  order  of 
two  justices  of  the  said  Eiding,  the  Sessions  discharged  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  order  appealed  against  was  as  follows. 

"West  Eiding,"  &c.  "To  the  overseers"  &c.  (of  Sharlstone 
above  mentioned),  "  and  to  the  superintendent  and  treasurer  of  the 
Lunatic  Asylum  at  Stanley  cum  Wrenthorpe,  in  and  for  the  West 
Eiding,"  &c.,  "and  to  George  Homcastle,  of "  &c.  "in  the  said 
Eiding,  constable:  Whereas,  on  the  5th  day  of  March,  1849, 
Charles  CsBsar  Corsellis,  superintendent  and  treasurer  of  the 
Lunatic  Asylum  of  the  West  Eiding,"  &c.,  situate  at  Stanley  cum 
Wrenthorpe,  in  the  said  Eiding,  complains  to  us,  Joseph  Holds- 
worth  and  Edward  Few,  Esquires,  two"  &c.  (the  justices  signing 
and  sealing  the  order),  "  and  gives  us  to  he  informed  that  hereto- 
fore, to  wit  on  the  1st  day  of  January,  in  the  year  last  aforesaid,  at 
Foulby,  in  the  district  of  Nostell  and  Poulby,  in  the  said  Eiding, 
Samuel  Atack,  then  of  Poulby  aforesaid,  labourer,  was  discovered 
and  apprehended  under  circumstances  that  then  and  there  denoted 
derangement  of  his  mind,  and  a  purpose  of  committing  a  crime  for 
which,  if  then  committed  by  the  said  Atack,  he  would  then  by  law 
have  been  liable  to  be  indicted ;  that  is  to  say,  the  crime  of  then 
and  there  unlawfully  and  maliciously  wounding  one  George  Horn- 
castle  with  intent  to  do  him,  the  said  G.  H.,  some  grievous  bodily 
harm :  and  that  thereupon  the  said  S.  Atack  was  then,  on  "  &c., 
"  at  Wakefield  in  the  said  Eiding,  brought  before  us  the  said 
justices ;  and  that  we  did  then  and  there  call  to  our  assistance 
one  Benjamin  Kemp,  a  surgeon  "  &c.  (examination,  on  which  the 
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Reg.  justices  were  satisfied  that  Atack  was  insane) ;  ''  and,  so  thinking 
EL8LEY.  fit,  did,  by  an  order  under  our  hands  and  seals  directed  to  the  said 
6.  Homcastle,  who  then  was  the  constable  of  the  place  where  the 
[  ♦1026  ]  gaid  g,  Atack  was  apprehended  *as  aforesaid,  to  wit "  &c.,  "  and 
bearing  date  "  &c.,  **  cause  the  said  S.  Atack  to  be  conveyed  to  and 
placed  in  the  said  asylum,  pursuant  to  the  statute  "  <bc., ''  and  that 
the  said  S.  Atack  was,  pursuant  to  the  said  order,  on"  &c.,  "con- 
veyed to  and  placed  in  the  said  asylum,  and  was  thereupon  then 
received  into  the  said  asylum,  wherein  he  has  been  ever  since  then 
until  now,  and  still  is,  confined  and  in  custody,  pursuant  to  law, 
and  under  the  said  order;  and  that,  when  he  was  so  received 
therein,  he  was,  and  thence  until  now  has  been,  and  yet  is,  an 
insane  person."  Then  followed  a  statement  that  Atack  was  with- 
out means,  of  his  own  or  of  his  relations  &c.,  for  his  maintenance 
in  the  asylum.  ''  And  that  we,  the  said  justices,  have  not  hitherto 
inquired  into  and  ascertained  the  place  of  the  last  legal  settlement 
of  the  said  S.  Atack ;  nor  has  any  order  been  made  for  payment  of 
any  sum  for  his  maintenance  therein ;  and  that  the  place  of  the 
last  legal  settlement  of  the  said  S.  Atack,  from  the  time  of  his 
discovery  and  apprehension  as  aforesaid  until  now,  has  been,  and 
now  is,  the  township  of  Sharlstone  in  the  said  Biding; "  that  the 
reasonable  charges  amounted  to  IZ.  168.  Od.,  which  was  now  due  to 
Horncastle,  the  constable,  and  that  the  reasonable  cost  of  the 
maintenance  in  the  asylum  amounted  to  Is.  6d.  a  week ;  that 
Gorsellis  was  '^  the  superintendent  and  treasurer  of  the  said  asylum, 
and  the  person  to  whom  the  said  sum  of  Is.  6d.  a  week  ought  to  be 
paid :  and  that  the  said  asylum  is  the  Biding  lunatic  asylum  of  the 
said  West  Biding ;  and  situate  in  and  belonging  to  the  said  Biding." 
"Now  therefore  we,  the  said  first  mentioned  justices,  having,  on 
the  hearing  of  the  said  complaint  and  information,  inquired  into 
and  ascertained  the  place  of  the  last  legal  settlement  of  the  said 
S.  Atack  by  the  best  legal  evidence  that  can  be  procured  under  the 
circumstances  of  personal  legal  disability  of  the  said  S.  Atack,  that 
is  to  say  by  satisfactory  evidence  upon  oath  and  otherwise  according 
to  law,  do,  by  this  our  order,  adjudge  that  the  place  of  the  last 
legal  settlement  of  the  said  S.  Atack,  during  all  the  time  aforesaid, 
has  been,  and  still  is,  the  said  township  of  Sharlstone,  and  that  all 
and  singular  the  premises  hereinbefore  and  in  the  said  complaint 
and  information  set  forth  are  true.  And  we  do  thereupon  hereby 
order  you,  the  overseers  "  of  Sharlstone,  to  pay  to  Horncastle  "  the 
said  sum  of  1/.  16^,  Od,,  which  it  has  been  proved  to  our  satisfaction, 
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upon  oath,  on  the  said  hearing,  is  the  amoant  of  the  res 
charges  that  have  been  incurred  and  paid  by  the  said  G.  Hoi 
the  said  constable,  for  examining  the  said  S.  Atack,  and  coi 
him  to  the  said  asylum  as  aforesaid.    And  we  do  hereby 
order  you,  the  said  overseers,"  "to  pay,  on  behalf  of  yo 
township,  to   the  said  0.  G.   Oorsellis,   the  superintende 
treasurer  "  &c.,  "  weekly,  the  sum  of  7«.  6d.,  it  having  been  p 
to  the  satisfaction  of  the  justices  on  the  said  hearing  that  th 
is  a  reasonable  charge  &c.  **  for  the  maintenance  "  &c.  of  At; 
the  asylum,  ''  during  his  confinement  therein  under  and  by 
of  our  said  order  in  that  behalf  made  on  "  1st  January,  "  o 
it  shall  be  otherwise  ^ordered  according  to  law.    And  we  do  i 
order  "  &c.  (directions  as  to  weekly  payments).    "  Given  unc 
hands  and  seals,  at  Wakefield  in  the  said  West  Biding,"  6th  I 
1849.     (Signatures  and  seals  of  the  justices.) 

The  insane  person  in  the  order  mentioned  was,  on  Ist  Jai 
1849,  brought  before  the  two  justices,  on  a  warrant  chargin, 
with  assault ;  when  it  clearly  appeared  to  them  that  he  had    • 
discovered  and  apprehended  under  circumstances  that  dene 
derangement  of  mind,  and  a  purpose  of  committing  some      i 
for  which,  if  committed,  he  would  have  been  liable  to  be  ind    I 
The  justices  thereupon  called  to  their  assistance  Benjamin  I   : 
a  surgeon,  and,  being,  upon  view  and  examination  of  Atack    \ 
on  other  proof,  satisfied  that  he  was  insane,  made  the  folh  i 
order  under  their  hands  and  seals. 

The  case  then  set  out  the  order  of  1st  January,  1849,  recit  : 
the  above  order  of  March  5th.    The  order  of  1st  January  contt 
a  direction  to  the  superintendent  to  receive  Atack  in  the  as;  i 
and  in  other  respects  corresponded  with  the  recital. 

At  that  time,  the  settlement  of  Atack  was  not  known  or  inqi  i 
into  or  ascertained ;  nor  was  the  subject  at  all  brought  before 
justices  by  any  one ;  nor  was  any  one  interested  therein  summo  ; 
or  before  the  said  justices :  and  no  adjournment  for  that  or  i 
purpose  was  applied  for  or  took  place  under  the  order  of 
January.  Atack  was  at  once  taken  by  the  constable  of  Noii 
and  Foulby  to  the  lunatic  asylum  for  the  West  Biding,  and,  v 
the  said  order,  on  the  same  day,  there  delivered  to  and  recei 
by  Corsellis,  the  superintendent  and  treasurer.  On  5th  Man 
1849,  on  the  application  and  complaint  of  Corsellis,  as  s 
^superintendent  &c.,  to  the  said  two  justices,  they  made  the  oi 
of  settlement  and  maintenance  hereinbefore  set  out.    Up  to  t 


87i  1860.    Q.  B.     15  Q.  B.  1028—1029.  [b-r. 

Reo.  time  the  settlement  had  not  been  inqnired  into  or  ascertained  by 
Ei/lkt.  Any  justices.  Gorsellis  sent  to  the  overseers  of  Sharlstone  a  copy 
of  the  order  of  5th  March,  and  of  the  examinations  and  evidence 
on  which  the  same  was  made,  and  also  a  statement  in  writing, 
under  his  hand,  setting  forth  the  gronnds  of  his  application  and 
complaint,  and  of  the  first  mentioned  order,  including  the  par- 
ticulars of  the  settlement  relied  upon  in  support  thereof;  and 
with  them  the  following  notice  of  chargeability  signed  by  him. 

"  West  Riding  of  Yorkshire :  To  the  overseers "  &c.  "  of 
Sharlstone,  in  "  &c. "  I,  Charles  Csesar  Gorsellis,  Doctor  of  Medicine, 
the  superintendent"  &c.  "of  the  pauper  lunatic  asylum"  &c., 
"  situate  at"  Ac,  "  do  hereby  give  you  notice  that  Samnel  Atack, 
an  insane  person,  named  in  an  order  bearing  date  the  5th  day  of 
March,  1849,  made  under  the  hands  and  seals  of "  &c.  (the  said 
two  justices),  "a  copy  whereof  is  sent  to  you  herewith,  was 
brought  to  the  said  asylum  on  the  1st  day  of  January  now  last, 
as  in  the  said  order  mentioned,  and  that  he  is  a  pauper  lunatic 
without  the  means  of  subsistence,  and  is  confined  in  the  said 
asylum  without  any  provision  for  his  maintenance  therein  other 
than  the  said  order  provides,  and  is  now  a  charge  on  the  funds 
provided  by  the  said  Biding  for  the  maintenance  of  the  said  asylum 
and  the  pauper  lunatics  there ;  and  that  the  said  order  adjudges 
that  he  is  settled  in  your  township,  and  orders  you  to  pay  a  certain 
sum  for  the  expense  of  examining  the  said  S.  Atack,  and  conveying 
him  to  the  said  asylum,  and  also  a  certain  weekly  sum  for  his 
maintenance  in  the  said  asylum ;  and  that  a  copy  of  the  said  order^ 
and  of  the  examinations  and  evidence  whereon  the  same  was  made, 
and  also  a  statement  in  writing,  under  my  hand,  setting  forth  the 
grounds  of  the  said  adjudication  and  order  as  last  aforesaid, 
including  the  particulars  of  the  settlement  relied  upon  in  support 
thereof,  are  hereto  annexed,  and  sent  to  you  herewith.  Given 
under  my  hand  "  &c.,  9th  March,  1849.     (Signature.) 

The  overseers  of  Sharlstone  served  notice  and  grounds  of  appeal 
[  ♦1029  ]  on  C.  H.  Elsley,  Esquire,  the  clerk  of  the  peace  *of  the  West 
Biding:  and,  under  the  said  grounds  of  appeal,  were  entitled  to 
take  the  objections  hereinafter  mentioned.  On  the  trial  of  the 
appeal  it  was,  and  is  now,  admitted  by  the  appellants  that  Atack 
was  a  proper  person  to  be  confined  in  the  lunatic  asylum ;  but  they 
contended :  1.  That  Gorsellis  had  no  authority,  as  superintendent 
and  treasurer  of  the  asylum,  to  complain  to  the  justices,  or  to  sign, 
give  or  send  the  documents  hereinbefore  mentioned  to  the  overseers 
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of  Sharlstone.    The  appellants  took  this  as  an  objection  in  sab-        Bsa. 

stance  to  the  proceedings,  not  making  any  to  the  form  of  any  of      blslby. 

the  documents,  which,  except  on  this  ground,  were  to  be  considered 

good.     2.  That  the  justices,  though  the  same  who  made  the  order 

of  Ist  January,  had  no  jurisdiction  to  make  that  of  5th  March ; 

as  the  settlement  should  have  been  inquired  into  at  the  time  when 

the  order  of  1st  January  was  made,  or  an  adjournment  should  have 

taken  place  with  a  view  to  such  inquiry :  that,  neither  inquiry  nor 

adjournment  having  taken  place  on  1st  January,  the  said  justices 

should  then  have  made  an  order  of  maintenance  on  the  treasurer 

of  the  West  Riding :  but  that,  at  all  events,  they  had  no  jurisdiction 

to  commence  a  new  inquiry  subsequently  into  the  settlement  of 

Atack.    On  both  these  objections  the  Sessions  ruled  in  favour  of 

the  appellants,  subject  to  the  opinion  of  this  Court. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  either 
of  the  objections  ought  to  have  prevailed,  then  the  order  of  Sessions 
was  to  be  confirmed ;  if  the  Court  should  be  of  opinion  that  neither 
of  the  objections  ought  to  have  prevailed,  the  order  of  Sessions  was 
to  be  quashed,  and  the  original  order  confirmed. 

Pashley  and  Pickering,  in  support  of  the  order  of  Sessions  :  [  ^^^  ] 

The  first  objection  is  perhaps  of  importance  principally  as  it 
illustrates  the  second ;  because  the  difficulty  as  to  the  sending  of 
the  documents  seems  to  show  that  the  law  is  not  as  contended  for 
by  the  respondent.  But,  further,  the  documents  ought  to  be  sent 
by  the  respondent. 

(Erlb,  J. :  Till  the  appeal,  there  is  no  respondent.) 

They  should  be  sent  by  the  person  who  will  be  respondent  if  there 

be  an  appeal.    If  this  be  not  so,  how  is  the  actual  respondent 

bound  by  the  particulars  of  settlement  which  are  sent  ?     Sect.  79 

of  stat.  4  &  5  Will.  IV.  c.  76,  applies  to  the  removal  of  criminal 

lunatics  under  stat.  1  &  2  Vict.  c.  14,  s.  2,  as  well  as  to  the  orders 

in  the   case  of  pauper  lunatics  under  stat.  8  &  9  Vict.  c.  126, 

s.  62  (1).    ♦    *    * 

As  to  the  second  objection :  the  power  to  remove,  upon  which       [  i03i  ] 

the  respondent  insists,  can  arise  only  from  stat.  1  &  2  Vict.  c.  14, 

which  was  passed  to  amend  stat.  89  &  40  Geo.  III.  c.  94,  the 

statute  made  to  meet  such  cases  as  that  of  Hadfield  (2).     Sect.  2  of 

(1)  Eepealed  by  16  &  17  Vict.  c.  97,  (2)  Hex  v.  Hadfield,  27  How.  St.  Tr. 

B.  1 ;  see  now  Lunacy  Act,  1890(53  &  64      1281. 
Vict.  0.  6),  88.  288,' 289.— A.  0. 
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Beo.  fltat.  1  &  2  Vict.  c.  14,  enacts  that,  in  the  case  of  a  dangeroos 
Elslkt.  lunatic  removed  to  an  asylum,  it  shall  be  lawfal  for  the  justices  to 
inquire  into  the  last  place  of  settlement,  and  make  an  order  for 
payment  on  the  settlement  parish ;  and,  if  the  settlement  cannot 
be  ascertained,  "  such  order  shall  be  made  upon  the  treasurer  of 
the  county  "  &c.,  omitting  the  words  "  if  they  shall  so  think  fit," 
by  which,  in  the  earlier  part  of  the  section,  a  discretion  is  given 
as  to  ordering  the  removal  Stat.  9  Geo.  lY.  c.  40,  s.  42  (i),  in  the 
case  of  a  pauper  lunatic,  expressly  gives  power  to  the  justices  of 
the  county  where  the  asylum  is  situate  to  inquire  **  at  any  time  " 
into  the  settlement,  if  it  was  not  ascertained  at  the  original  removal 
to  the  asylum.  Under  this  statute  it  was  held,  in  Reg.  v. 
Hey  op  (2),  that  the  justices  who  made  the  removal  without  ascer- 
taining the  settlement  could  not  afterwards  inquire  into  it,  unless 
they  could  act  under  sect.  42.  Now  in  stat.  1  &  2  Vict,  c  14,  there 
is  no  provision  answering  to  sect.  42  of  stat.  9  Geo.  lY.  c.  40; 
therefore  in  this  case  there  was  no  power  at  all  of  inquiry  into  the 
[  M032  ]      *settlement  after  the  removal. 

(GoLBRiDaB,  J. :  Sect.  2  of  stat.  1  &  2  Vict.  c.  14,  authorises  the 
removal  to  the  county  asylum  in  cases  where  the  settlement 
"  cannot  be  ascertained :  "  here  it  was  not  inquired  into.) 

The  duty  of  the  magistrates  is  to  remove  at  once ;  and,  if  they  do 
so,  they  ought  to  make  the  order  for  payment  on  some  party.  But, 
if  the  original  removal  be  bad  for  want  of  inquiry  into  the  settle- 
ment, the  order  now  appealed  against,  which  is  founded  upon  it, 
must  be  bad. 

(Lord  Campbell,  Ch.  J. :  If  there  was  an  irregularity  at  first, 
may  not  the  justices  now  exercise  the  power  of  inquiry  ?) 

They  cannot :  at  any  rate,  they  can  do  it  only  in  obedience  to  a 
Mandamus,  as  in  Reg.  v.  The  Justices  of  the  West  Riding  (3).  It 
may  appear  that  the  statute,  in  confining  the  power  of  inquiry  to 
the  time  of  the  removal,  is  unreasonable ;  but  other  instances  of 
inconvenience  may  be  shown,  as  that  of  requiring  the  whole 
proceeding  to  be  by  the  same  justices.  If  the  inquiry  may  take 
place  at  any  time,  why  is  the  power  limited  to  the  justices  who 
originally  removed,  and  of  whom  one  may  be  dead  before  the 

(1)  Repealed  8  &  9  Vict.  c.  126,  s.  1.        (8)  64  B.  R.  451  (5  a  B.  1). 

(2)  8  Q.  B.  547. 


VOL.  Lxxxi.]      1850.     Q.  B.     15  Q.  B.  1082—1033.  877 

settlement  is  ascertained?  It  is  observable  that,  in  stat.  3  &  4  reo. 
Vict.  c.  54  (i)  (the  statute  respecting  insane  prisoners),  sect.  2,  elslby. 
wherever  an  act  is  to  be  done  by  justices  at  a  time  posterior  to  the 
removal,  special  provision  is  made  that  it  may  be  done  by  other 
justices.  So  in  other  instances,  where  a  power  is  reserved  to 
inquire  or  make  an  order  later,  it  is  given  by  express  words ;  as 
in  stat.  8  &  9  Vict.  c.  126,  ss.  58,  62  (2).  An  attempt  may  be  made 
to  apply  the  statute  respecting  pauper  lunatics,  8  &  9  Vict.  c.  126, 
to  the  case  of  ^dangerous  and  criminal  lunatics.  But  it  will  be  [  *i033  ] 
found  that  the  two  kinds  of  lunatics  have  been,  throughout,  the 
subject  of  distinct  provisions.  Stat.  8  &  4  Yict.  c.  54,  in  the  case 
of  insane  prisoners,  gives  certain  powers  of  control  to  the  Secretary 
of  State.  Under  stat.  8  &  9  Vict.  c.  126,  the  appeal  lies  only 
against  the  order  of  maintenance,  sect.  62;  under  stat.  1  &  2 
Yict.  c.  14,  s.  2,  the  appeal  is,  substantially,  against  the  adjudication 
of  settlement. 

(Coleridge,  J. :  According  to  your  argument,  the  justices  may 
prevent  an  appeal  by  not  inquiring  into  the  settlement.) 

That  seems  to  be  the  result  of  the  enactments.  The  proper  course, 
if  the  justices  have  no  evidence  of  settlement,  but  are  likely  to 
obtain  it,  is  to  adjourn.  In  stat.  48  Geo.  III.  c.  96  (3),  the  distinction 
between  pauper  and  criminal  lunatics  is  preserved.  Stat.  56  Geo.  III. 
c.  117  (a),  is  confined  to  lunatics  charged  with  offences.  Stat.  9  Geo. 
IV.  c.  40  (4),  has  distinct  enactments  for  the  two  classes  of  lunatics. 
Therefore  stat.  1  &  2  Vict.  c.  14,  cannot  be  incorporated  with  any 
statute  which,  like  stat.  8  &  9  Yict.  c.  126,  relates  to  ordinary 
pauper  lunatics. 

Over  end  (with  whom  was  G.  Hardy),  contra,  was  stopped  by  the 

COUBT. 

LiOBD  Campbell,  G.  J. : 

The  first  objection  was  very  perspicuously  put  by  Mr.  Pickering, 
but  does  not  seem  to  have  been  that  mainly  relied  upon  by  the 
appellant's  counsel.  The  important  question  is,  whether  the 
magistrates,  under  sect.  2  of  stat.  1  &  2  Yict.  c.  14,  had  the  power 
to  inquire  into  and  adjudicate  upon  the  settlement  after  they  had 

(1)  Bepealed  by  8  &  9  Vict.  c.  66,  (3)  E«pealed  by  9  Geo.  IV.  c.  40, 
a  1. — ^A.  O.  B.  1.— A.  0. 

(2)  Bepealed  by  16  &  17  Vict.  c.  97,  (4)  Bepealed  by  8  &  9  Vict  c.  126, 
8.  1 ;  see   Liunacy  Act,  1890  (d3  &  64  s.  l.^A.  0 

Vict,  c  5),  as.  288,  289.— A.  0. 


878  1850.    Q.  B.     15  Q.  B.  1033—1085.  [r.b. 

Beg.  removed  the  lunatic  to  the  asylum.  I  think  they  had.  The  words 
ei/lbt.  0^  ^^3  ^section  are  very  general,  making  it  lawful  for  the  justices 
[  *ios4  ]  ''  to  inquire  into  and  ascertain,  by  the  best  legal  evidence  that  can 
be  procured  under  the  circumstances  of  personal  legal  disability  of 
such  insane  person/'  ''the  place  of  the  last  legal  settlement."  It 
is  not  required  that  this  should  be  done  at  any  particular  moment. 
Here  the  power  was  not  exercised  at  all  before  the  removal ;  the 
justices  never  did  inquire.  It  would  be  very  inconvenient  if  no 
inquiry  could  be  made  afterwards.  If  that  were  so,  neither  the 
county  nor  the  parish  where  the  lunatic  is  settled  could  be  fixed,  if 
the  inquiry  had  at  first  been  omitted.  It  can  hardly  be  supposed 
that  the  Legislature  intended  anything  so  unreasonable.  Must  the 
justices,  if  they  have  no  reasonable  means  of  information,  adjudicate 
at  the  moment,  and  make  an  order  immediately  upon  the  county  so 
as  finally  to  relieve  the  settlement  parish  ?  It  seems  to  me  that  the 
words  admit  of  the  reasonable  construction  that  the  inquiry  may  take 
place  at  a  future  time.    Neither  objection,  therefore,  is  supported. 

COLEBIDGE,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  objection  :  it  is  ad- 
mitted that  there  is  no  irregularity  with  respect  to  the  transmission 
of  the  documents  except  as  to  the  party  transmitting :  the  objection 
is  therefore  one  of  form,  not  of  substance,  inasmuch  as  the 
appellants  have  the  same  benefit,  whoever  sends  the  documents. 
We  ought,  therefore,  before  allowing  the  objection,  to  see  very 
clearly  that  the  statute  requires  them  to  be  sent  by  the  party  who 
is  ultimately  to  be  the  respondent.  Now  the  words  of  sect.  2, 
''  which  appeal  the  justices  of  the  peace  assembled  at  the  said 
[  *1035  ]  general  Quarter  Sessions  are  hereby  authorized  and  empowered  *to 
hear  and  determine  In  the  same  manner  as  appeals  against  orders 
of  removal  are  now  heard  and  determined,"  point  to  the  footing  on 
which  the  appeal  is  to  be  placed  for  hearing,  not  to  the  acts  of  the 
party  against  whom  it  is  brought.  Therefore  the  appellants  are  in 
point  both  of  fact  and  form  bound;  and  in  this  there  is  no 
inconvenience.  As  to  the  second  and  more  important  objection : 
we  must  decide  upon  the  construction  of  this  Act  as  we  should  have 
decided  on  the  day  after  it  passed.  An  argument  has  been  drawn 
from  the  fuller  language  of  the  later  Act,  8  &  9  Yict.  c.  126 ;  but  I 
think  it  does  not  avail  much  that  the  Legislature,  in  the  latter 
instance,  may  have  thought  it  as  well  to  put  in  fuller  words.  The 
only  restriction  imposed  by  stat.  1  &  2  Vict.  c.  14,  s.  2,  is,  that  the 
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inquiry  into  and  adjudication  of  the  settlement  must  be  by  the  same  Reg. 
two  justices  who  remove  the  lunatic.  The  framer  of  the  Act  might  elslky. 
intend  all  this  to  be  done  at  the  same  time  or  upon  an  adjournment : 
but  the  words  do  not  express  either :  and,  when  we  consider  the 
peculiar  hardship  which  would  result  from  our  holding  that  the 
inquiry,  if  it  do  not  take  place  at  the  time  of  the  removal,  cannot 
take  place  at  all,  we  should  not  be  justified  in  importing  such  an 
enactment  into  a  statute  so  worded. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  objection,  I  agree  in 
the  reasons  of  my  brother  Coleridge.  The  second  objection  is 
more  important.  The  justices,  on  inquiry  into  the  settlement,  if 
they  can  ascertain  it,  are  to  make  the  order  on  the  parish  ;  if  they 
cannot,  they  are  to  make  the  order  on  the  county.  The  argument  is, 
that  all  this  must  take  place  at  the  time  of  the  removal.  Such  a 
construction  would  produce  *so  much  inconvenience,  if  not  injustice,  [  *1036  ] 
that  I  cannot  agree  to  it  unless  the  words  compel  me  to  do  so. 
There  may  be  cases  where  there  are  no  means  of  inquiry  at  the  time, 
though  it  is  necessary  that  the  lunatic  should  be  put  into  safe 
custody :  and  the  statute  contains  no  words  binding  the  Court  to  the 
construction  for  which  the  appellants  contend. 

Erle,  J. : 

I  am  of  the  same  opinion.    It  is  clear  that  the  analogy  with 
respect  to  orders  of  removal  under  the  poor  law  is  to  be  followed  as 
far  as  possible  in  the  case  of  appeals  against  the  removal  of  dan- 
gerous lunatics.     The  party  benefited  by  the  appeal  is  the  party 
who  is  to  send  the  documents ;  and  this  party  is,  in  the  present 
case,  the  keeper  of  the  lunatic  asylum,  at  whose  expense  the  lunatic 
is  maintained  in  the  absence  of  an   order  for  payment.    As  my 
brother  Coleridge  has  already  shown,  the  language  of  the  enact- 
ment points  to  the  mode  of  hearing  the  appeal,  not  to  the  acts  of 
the  party  resisting  the  appeal.    Here  it  is  only  by  the  special  pro- 
vision in  sect.  2  that  the  clerk  of  the  peace  is  the  respondent.    As 
to  the  second  question,  whether  the  justices  had  jurisdiction  to 
adjudicate  on  the  settlement  after  the  removal,  the  words  of  the  sec- 
tion do  not  confine  their  power,  but  appear  fairly  to  allow  a  reason- 
able time;  which  is  also  strongly  required  by  the  inconvenience 
which  ifvould  follow  from  restricting  them  to  an  immediate  decision. 

Order  of  Sessions  quashed. 
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Not.  13. 
(15  Q.  B.  1043—1046 ;  S.  C.  20  L.  J.  Q.  B.  145 ;  15  Jur.  464.) 

[  1^*3  ]  Under  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  if  a 

difference  between  a  laud-owner  and  promoters  of  an  undertaking  has 
been  referred  to  arbitration,  and  an  award  made,  the  Court  will,  under 
sect.  35,  compel  the  promoters  by  mandamuef  at  the  land-owner's  instance, 
to  take  up  the  award. 

And  the  promoters  must,  for  that  purpose,  pay  the  fees  due  on  the 
award ;  the  arbitrators  or  umpire  haying  a  lien  on  the  award  for  such  fees, 
which  the  promoters  are  bound  to  satisfy,  except  so  far  as  the  obligation 
may  be  limited  by  sect.  34. 

Mandamus.  The  suggestions  in  the  writ  were  that  the  defen- 
dants, under  their  special  Acts  and  stat.  8  &  9  Vict.  c.  18  (the 
Lands  Clauses  GonsoUdation  Act,  1845),  took  the  lands  of  the 
prosecutor,  who  desired  that  the  amount  of  compensation  might 
be  referred  to  arbitration :  that  an  umpire  was  appointed  by  the 
Board  of  Trade  under  the  provisions  of  stat.  8  &  9  Vict.  c.  18,  s.  28 : 
and  that  the  umpire,  having  heard  the  parties,  made  his  award,  and 
intimated  to  the  defendants  that  he  had  done  so.  The  writ 
then  commanded  the  defendants  to  take  up  the  award. 

Return.  That  the  umpire  demanded  a  fee  of  972.,  and  refused  to 
deliver  the  award  unless  it  was  paid.  Demurrer.  Joinder  in  demurrer. 

Sir  A.J.E.  Cockhurriy  Solicitor-General,  for  the  Crown  : 
Stat.  8  &  9  Yict.  c.  18,  s.  85,  requires  that  the  award  shall  be 
delivered  to  the  promoters,  who  shall  retain  the  same  and  furnish 
a  copy  to  the  other  party.  That  clearly  makes  it  their  duty  to 
take  up  the  award :  otherwise,  how  is  the  claimant  to  get  his  com- 
pensation money?  He  has  no  authority  to  take  up  the  award. 
And  the  return  is  bad.  The  umpire  has  a  lien  for  his  reasonable 
charges;  and  no  allegation  is  here  made  that  the  demand  is 
exorbitant ;  the  Court  cannot  be  asked  to  presume  that  there  is  an 
attempt  at  extortion. 

»■  1044  ]  '^^^  ^*  Kelly ^  contra  : 

This  writ  is  without  precedent. 

(Lord  Campbell,  C.  J. :  Perhaps  this  refusal  of  the  Company  is 
without  precedent  too.) 

The  remedy  of  the  umpire  is  by  action ;  and  a  mandamus  will  not 
lie  when  there  is  another  remedy. 

(1)  Cited,  R.  V.  L.  tk  N.  W.  By.  Co,  [1899]  1  Q.  B.  921,  926,  931;  68  L.  J. 
a  B.  685,  80  L.  T.  782,  0.  A. 
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(Lord  Campbell,  Gh.  J. :  This  is  not  a  mandamus  on  behalf  of 
the  umpire  to  pay  his  fees.  It  is  a  mandamus  on  behalf  of  the 
claimaint  to  take  up  the  award.) 

There  is  no  duty  on  the  part  of  the  promoters  to  take  up  the  award 
if  they  cannot  obtain  it  without  the  payment  of  fees.  Costs  of  the 
arbitration  are  sometimes  to  be  borne  by  the  party  claiming 
compensation. 

(Lord  Campbell,  Ch.  J. :  When  a  record  comes  before  us  in  which 
the  circumstances  appear  to  be  such  that,  under  stat.  8  &  9  Vict, 
c.  18,  s.  84,  the  arbitrator's  fees  are  partly  to  be  paid  by  the  appli- 
cant, we  will  consider  that  case.  Here  the  facts  disclosed  on  the 
record  do  not  raise  that  point.  Are  you  prepared  to  contend 
that  the  Legislature  meant  to  deprive  the  umpire  of  a  lien  for 
his  reasonable  charges  ?) 

The  Legislature  do  not  give  him  a  lien ;  they  could  easily  have  used 
words  to  that  efifect  if  they  had  intended  it. 

The  Solicitor-Oeneral  was  not  called  on  to  reply. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  prosecutor  is  entitled  to  judgment.    The 

writ  is  on  the  face  of  it  good.     It  is  founded  on  stat.  8  &  9  Vict. 

c.  18,  s.  85,  which  enacts  that  "  the  arbitrators  shall  deliver  their 

award  in  writing  to  the  promoters  of  the  undertaking,  and  the  said 

promoters  shall  retain  the  same,  and  shall  forthwith,  on  demand,  at 

their  own  expense,  furnish  a  copy  thereof  to  the  other  party 

to    the  arbitration."    *Now  the  prosecutor   shows  that  he  was 

entitled  to  have  a  copy  of  the  award,  and  that  the  defendants 

had    not   got    possession    of    the   award,    as    they    were  bound 

to    do  by  the  Act.     This  was  a  breach  of  their  duty;  and  the 

Tnandamus  lies  to  enforce  it.     Then  what  is  the  return  ?    They 

return,  as  an  excuse  for  their  default  and  breach  of  duty  to  the 

prosecutor,  that  they  have  also  been  guilty  of  a  default  and  breach 

of  duty  to  the  umpire ;  for  it  is  not  disputed  that  they  were  bound 

to    pay   his  fees;  and  they  do  not  plead  that  his  demand  was 

unreasonable.    By  this  return  they  seek  to  take  advantage  of  their 

own  wrong.    The  return  is  bad. 

CoiiEKlDOB,  J,  : 

I  am  of  the  same  opinion.  Stat.  8  &  9  Viet.  c.  18,  s.  85,  points 
B.R. VOL.  Lxxxr.  5G 
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out  to  the  umpire  that  in  all  cases  he  is  to  deliver  his  award  to  the 
promoters;  and  that  is  evidently  the  same  thing  as  an  express 
direction  to  the  promoters  to  take  it  up.  Then  I  think  that  a 
direction  to  take  up  an  award  involves  in  it  the  necessity  of  satis- 
fying any  lien  there  is  on  it.  Sir  F.  Kelly  therefore  found  himself 
driven  to  contend  that  the  Act  took  away  the  umpire's  lien.  The 
act,  however,  is  silent  on  that,  and  leaves  him  the  lien  he  would 
have  had  at  common  law. 


[  ♦1046  ] 


WlOHTMAN,  J. : 

I  also  think  that  nothing  in  the  statute,  either  by  express  terms 
or  by  implication,  deprives  the  umpire  of  his  lien ;  whilst  a  duty  is 
plainly  cast  on  the  defendants  to  take  up  the  award. 

Erlb,  J. : 

I  think  it  was  the  duty  of  the  Company  to  take  up  the  award ; 
and  in  that  I  include  the  duty  to  satisfy  the  lien  of  the  umpire. 
I  come  to  this  conclusion  *the  more  readily,  because  the  taking  up 
of  the  award  is  one  of  a  series  of  steps  by  which  the  Company  by 
compulsion  take  away  a  man's  land,  and  I  think  that,  when  the 
Company  have  commenced  such  a  course,  and  have  put  a  man  in 
the  position  of  no  longer  having  the  controul  of  his  land  though  he 
has  not  yet  obtained  the  compensation  which  is  the  price  of  it,  they 
are  bound  to  go  on  and  complete  the  steps. 


1850. 
Nov,  15. 

[  1046  ] 


WALKER  V.  CLEMENTS. 

(16  a  B.  1046-1050.) 

In  cases  under  the  Limitation  Act,  1623  (21  Jac.  I.  c.  16),  s.  3,  the  Statute 
of  Limitations  is  not  a  bar  to  a  set-off,  unless  the  six  years  have  expired 
before  the  action  is  brought. 

Therefore,  where,  to  a  plea  of  set-off,  plaintiff  replied  that  the  cause 
of  set-off  did  not  accrue  within  six  years  of  the  commencement  of  the 
suit  or  the  pleading  of  the  plea,  the  replication  was  held  bad  on  special 
demurrer. 

Assumpsit.  The  declaration  (which  recited  a  writ  issued 
81st  October,  1849)  was  for  work  and  labour  as  an  attorney,  money 
paid,  and  on  an  account  stated. 

Plea  (dated  80th  November,  1849), among  others  :  That  "plaintiff, 
before  and  at  the  time  of  the  commencement  of  this  suit,  was,  and 
from  thence  hitherto  hath  been  and  still  is,  indebted  "  to  defendant 
in  &c.  (on  a  promissory  note  and  two  bills  of  exchange,  and  for 
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railway  shares  and  certificates  of  ownersh: 
panies,  scrip  certificates,  goods  and  chattels 
delivered,  money  lent,  money  paid,  money  had 
and  money  due  on  divers  accounts  stated) :  whi 
and  defendant  offered  to  set-ofif  &c.  (in  the  co 

Replication  (dated  8th  December,  1849) :  Tl 
debts  and  causes  of  set-ofif ''  did  not,  nor  did  i 
or  accrue  at  any  time  within  sixyears  next  befo 
of  this  suit  or  the  pleading  of  the  said  plea." 

Special  demurrer,  assigning  causes  which, 
decision  of  the  Court,  will  sufficiently  appear  : 

EetVy  for  the  defendant : 

The  question  is,  whether  the  six  years  giv( 

c.  16,  8.  8,  are  to  be  reckoned,  when  the  statu 

answer  to  a  plea  of  set-ofif,  from  the  commenc 

or  from  the  pleading  of  the  plea.    Even  if  the 

from  the  plea,  the  replication  is  bad  on  specia 

if  it  sets  up  two  defences,  it  is  bad  for  duplicil 

only,  the  expiration  of  the  time  before  plea  pie 

if  the  six  years  expired  before  the  commencemei 

would  also  have  expired  before  the  plea  pleade 

mentative,  though  the  argument  is  afortion :  ai 

respect  is  like  the  plea  in  Burroughs   v.  Hoi 

*order  to  set  up  a  defence  on  the  ground  that 

the  jurisdiction  of  a  court  of  requests,  alleged 

was  not  indebted  to  the  plaintifif  beyond  a  sum 

than  the  sum  up  to  which  the  Court  had  jurisdic 

held  bad  on  specia    demurrer,  as  leading  to  ar 

Again,  if  the  six  years  are  to  be  reckoned  from 

of  the  action,  the  replication  is  bad  for  tendei 

allegation  as  to  the  time  reckoned  from  the  plea, 

duplicity.    This  construction  of  the  statute  seen 

with  principle ;  and  the  ordinary  form  of  pleadi 

but  no  great  reliance  can  be    placed   on    th( 

circumstance,    because    the    rule    that    the    e 

replied  to  a  plea  of  set-ofif  is  recent.     (He  refet 

Durston  (2),  Bull.    *N.  P.  180,  and  Remington  v. 

(1)  9  Ad.  &  El.  499.  M.  &  W.  547)  ;  a 

(2)  36  E.  E.  669  (1  Cr.  &  J.  1).    See      8  Q.  B.  583. 
Owm  y.  De  Beauvoir,  73  E.  E.  632  (16  (3)  2  Str.  1271 
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Walker  terms  of  the  Statutes  of  Set-oflf,  2  Geo.  II.  c.  22,  s.  18,  8  Geo.  II. 
OLBMDfTa.  e.  24,  s.  4,  which  are  later  than  the  Statute  of  Limitations,  supply 
no  argument.  Sect.  4  of  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14, 
does  not  point  out  from  whence  the  time  is  to  be  reckoned.  The 
application  of  the  Statute  of  Limitations  to  set-off  originated,  not  in 
positive  enactment,  but  in  a  kind  of  equitable  view  taken  by  the 
Courts ;  it  was  thought  right  that  the  staleness  of  the  demand  should 
operate  equally  in  favour  of  both  parties. 

(Lord  Campbell,  Ch.  J. :  The  mutuality  of  debt  must  exist  at  the 
time  of  action  brought.) 

That  was  decided  in  Erans  v.  Prosser  (i)  and  Richards  v.  James  (2) : 
and  it  seems  to  show  that  the  limitation  must  be  reckoned  from 
that  time.  Any  other  view  would  lead  to  this  injustice ;  that  the 
defendant  might  not  bring  an  action  on  his  claim,  knowing  that  the 
plaintiff  had  a  claim  ;  whereas  the  plaintiff,  by  issuing  his  writ  and 
not  declaring  till  the  defendant's  right  of  action  was  barred,  might 
avail  himself  of  his  own  claim  and  get  rid  of  the  demand  against 
him. 

(CoLERinoB,  J. :  The  defendant  might  in  such  a  case  sue  on  his 
own  claim,  and  force  the  plaintiff  to  set  off  the  counter  claim.) 

The  defendant  would  then  lose  the  costs  of  the  action.  And,  on 
such  a  view,  the  defendant  would  lose,  of  the  six  years,  all  the 
time  between  the  writ  and  the  plea  pleaded.  Where  an  action  was 
commenced  by  capias,  the  defendant  was  held  to  bail  for  the  balance 
only,  which,  therefore,  must  have  been  taken  at  the  commencement 
of  the  suit. 

[  1050  ]  Lush,  contra  : 

The  general  question  does  not  arise  :  the  replication  shows  that 
the  statute  has  run  against  the  set-off  upon  each  of  the  con- 
structions. The  plaintiff  does  not  say  that  one  or  the  other  period 
has  expired,  but  that  both  have  expired.  The  correct  view  seems 
to  be  that  the  debt  must  exist  both  at  the  time  of  the  action 
brought  and  at  that  of  plea  pleaded.  And,  as  the  set-off  is  not 
insisted  upon  till  pleaded,  the  plea  is  in  the  nature  of  an  action 
brought,  and  the  time  should  be  reckoned  from  that. 

(1)  3  T.  R.  186.  (2)  2  Ex.  471. 
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Rew,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

I  think  the  plea  bad.  The  set-off  is  substituted  for  a  cross  action. 
When  are  we  to  suppose  that  cross  action  brought  ?  Clearly  at  the 
time  of  the  commencement  of  the  plaintiff's  action,  since  a  set-off 
not  then  existing  cannot  be  insisted  upon. 

Coleridge,  J.  : 

I  am  of  the  same  opinion.  A  set-off  must  be  available  as  a  cross 
action  would  be. 

WiGHTMAN  and  Erlb,  JJ.  concurred. 

Judgment  f 01*  defendant. 


DE  POEQUET  v.   PAGE.  i85o. 

(15  Q.  B.  1073—1077  ;  S.  C.  20  L.  J.  Q.  B.  28  ;  15  Jur.  l^lS.)  iN'<^». 

Assumpsit  on  a  special  agreement,  whereby  plaintiff,  for  certain  con-  [  ^^^^  1 
siderations,  was  to  pay  defendant  a  sum  of  money  and  accept  a  bill  of 
exchange  at  eighteen  months  and  deliver  the  same  to  defendant,  the  bill  to 
be  on  certain  conditions  null  and  void ;  and  defendant  promised  that,  if  he 
should  negotiate  the  bill,  and  the  conditions  should  be  fulfilled,  he  would 
indemnify  plaintiff  against  the  bill.  Averments,  that  the  bill  was  deposited 
on  the  terms,  that  the  conditions  were  fulfilled,  and  the  bill  became  null 
and  void.  Breach,  that  defendant  did  not  indemnify  plaintiff.  Fleas. 
Non  (UBumpsit,  and  a  traverse  of  the  averment  that  the  bill  was  deposited 
on  these  terms.  On  the  trial,  theplaintiff  gave  oral  evidence  which  showed 
that  there  was  an  agreement  between  plaintiff  and  defendant,  but  failed  in 
showing  its  terms.  He  then  produced  a  paper  signed  by  defendant,  dated 
after  the  parol  agreement,  in  these  words,  **  I  have  this  day  received  from" 
plaintiff  **  a  bill  for  27/.  10«.,  at  eighteen  months*  date,  on  condition  that," 
if  &c,  (stating  the  conditions  in  the  declaration,  but  not  the  rest  of  the 
agreement),  *'  the  bill  to  be  null  and  void : ''  Held,  that  this  paper  did  not 
require  a  stamp. 

Assumpsit.  The  declaration  set  forth  that  plaintiff  was  a  trader 
desirous  of  obtaining  a  partner,  and  employed  defendant  to  seek  for 
one ;  and  that  defendant  did  obtain  one  Douglass  to  be  partner  to 
the  plaintiff  for  two  years  certain,  with  a  power  on  Douglass's  part 
to  retire  on  certain  terms  at  the  end  of  that  period,  on  giving  plain- 
tiff six  months'  notice :  that  plaintiff  paid  defendant  for  his  services 
251.  in  cash ;  and  it  was  agreed  between  plaintiff  and  defendant 
that  plaintiff  should  accept  and  deliver  to  defendant  a  bill  of 
exchange  for  271.  10^.,  payable  eighteen  months  after  date,  upon 
condition  that,  if  Douglass  should,  at  the  expiration  of  eighteen 
months,  give  the  said  notice  to  plaintiff  of  his  intention  to  retire 
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db  porqoet  from  the  partnership,  and  should  not  rescind  the  said  notice,  the 
Paos.  hill  should  be  null  and  void :  and  defendant,  in  consideration  thereof, 
promised,  if  he  should  negotiate  the  bill,  and  Douglass  should  give 
the  notice  and  not  rescind  the  same,  to  indemnify  plaintiff 
against  the  said  bill.  Averments,  that  the  bill  was  accepted  and 
delivered  to  defendant  on  the  conditions  aforesaid,  and  was  by  him 
[  *i<^74  ]  negociated  ;  that  plaintiff  was  obliged  *to  pay  the  same  at  maturity 
to  the  holder ;  and  that  Douglass  did  give  notice  to  determine  the 
partnership.  Breach,  that  defendant  did  not  indemnify  plain- 
tiff. Pleas :  Non  assumpsit,  and  a  traverse  of  the  bill  having  been 
delivered  on  the  conditions  averred. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1850,  it  was  proved  by  oral  evidence 
that  the  defendant  had  been  employed  to  negotiate  the  partnership ; 
but  it  did  not  appear  on  what  terms.  It  was  also  proved  that  the 
bill  of  exchange  was  accepted  by  the  plaintiff  and  handed  to  the 
defendant,  who  then  wrote  out  and  signed  a  paper,  which  he 
delivered  to  the  plaintiff.    It  was  in  the  following  terms : 

"  London,  July  10,  1848. 
"  Memorandum. — I  have  this  day  received  from  Mr.  Fen  wick  de 
Forquet  a  bill  for  27L  10s,  at  eighteen  months'  date,  on  condition 
that  Mr.  Samuel  Douglass  accepts  the  partnership  beyond  two 
years ;  but  should  Mr.  Douglass  give  notice  at  the  expiration  of 
eighteen  months  the  bill  to  be  null  and  void,  and  (1)  not  afterwards 
rescind  the  same. 

"J,  H.  Page." 

It  was  unstamped.  The  defendant's  counsel  objected  that  it 
ought  to  have  had  an  agreement  stamp.  The  Lobd  Chibf  Justice 
admitted  the  document,  and  directed  a  verdict  for  the  plaintiff, 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit.  Bail,  in 
the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 

Bovill  and  H.  Hill  now  showed  cause : 

If  the  meaning  of  stat.  55  Geo.  III.  c.  184,  schedule,  part  1  (2), 

[  *io75]      *tit.  Agreement,  were  now  to  be  discussed  for  the  first  time,  it 

would  be  very  doubtful  whether  this  paper  did  or  did  not  require 

a  stamp,  as  a  memorandum  of  an  agreement.    But,  according  to 

the  decided  cases,  no   stamp   was   necessary.    This  is   a   paper 

1)  Sic.  (2)  See  Stamp  Act,  1891  (64  &  56 

Vict,  c  .39),  6ch.  tit.  Agreement. — ^A.  C. 
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containing  an  admission  of  the  terms  on  which  the  bill  of  De  Pobqubt 
exchange  was  deposited  with  the  defendant:  and,  though  a  paqb. 
promise  to  observe  these  terms  may  be  implied,  the  admission 
does  does  not  require  a  stamp  :  MuUett  v.  Huchison  (1),  Blackwell  v. 
McNaughtan{2),  Bairy  v.  Goodman  {3),  Notley  v.  Webb  (4,).  But 
further,  there  was  in  this  case  a  complete  parol  agreement,  and 
afterwards  the  writing  was  made.  It  is  evidence  of  the  contract, 
no  doubt,  with  other  facts ;  but  ii;  is  not  a  memorandum  of  the 
agreement ;  and,  unless  it  be  so,  it  requires  no  stamp  :  Vaughton  v. 
Brine  (5),  Lucas  v.  Beach  (6). 

(Lord  Campbell,  Gh.  J. :  Suppose  there  is  a  complete  parol 
contract,  and  afterwards  a  writing  is  made  containing  the  terms 
of  the  agreement,  and  the  writing  is  intended  by  the  parties  to 
be  the  evidence  of  the  terms  of  the  agreement,  signed  by  the  one 
and  handed  to  the  other,  so  as  to  be  the  record  of  the  contract, 
would  not  such  a  writing  be  conclusive  evidence  of  the  terms  of 
the  agreement?  Does  your  argument  go  so  far  as  to  say  that 
such  a  writing  would  not  require  a  stamp  ?) 

It  might  be  argued  that  it  would  not;  but  the  facts  here  fall 
short  of  the  supposed  case.  The  parol  agreement  contained  more 
terms  than  were  embodied  in  this  writing ;  and  the  writing  was 
made,  not  as  the  record  of  the  terms,  but  for  the  collateral  purpose 
of  earmarking  *the  bill  of  exchange  as  that  deposited  under  the  [  *1076  ] 
agreement  previously  made.  It  does  not,  therefore,  preclude  the 
parties  from  showing  that  there  were  other  terms  in  the  agree- 
ment, and  is  no  more  than  a  written  admission  from  which,  with 
the  other  evidence,  the  jury  may  infer  what  the  agreement  was. 
Such  a  written  admission  does  not  require  a  stamp :  VoUans  v. 
Fletcher  (7),  WiUey  v.  Parratt{8).  If  there  had  been  a  previous 
agreement  in  writing,  this  admission  would  clearly  require  no 
stamp :  Marshall  v.  Powell  (9) :  and  it  can  make  no  difiference, 
except  as  to  the  facility  of  proof,  whether  the  previous  agreement 
was  oral  or  written. 

BaU,  contra  : 
MuUett  V.   Huchison  {i)  was  questioned  in  Doe  d.  Frankis  v. 

(1)  7  B.  &  C.  639.  (6)  66  E.  R.  419  (1  Man.  &  G.  417). 

(2)  65  R.  R.  224  (1  Q,  B.  127).  (7)  74  R.  R.  680  (1  Ex.  20). 

(3)  2  M.  &  W.  768.  (8)  3  Ex.  211. 

(4)  6  0.  B.  834.  (9)  9  Q.  B.  779. 
(6)  66  R  R.  679  (1  Man.  &  G.  369). 


888  1850.     Q.  B.     15  Q.  B.  1076—1077.  [k.&. 

Db  pobqoet    Frankis  (1) :  but  at  all  events  the  writing  is  not  within  that  class 
^AGE.        of  cases ;  for  the  terms  are  not  those  which  the  law  implies  from 
the  deposit. 

(Lord  Campbell,  Gh.  J. :  That  may  be  so ;  but  a  difficulty  may 
arise  from  this  document  not  containing  the  whole  agreement.) 

Ball  then  argued  that,  in  fact,  the  memorandum  was  intended  to 
be  evidence  of  the  agreement  as  far  as  related  to  the  bill,  and  was 
conclusive. 

Erlb,  J. : 

I  think  this  document  did  not  require  a  stamp,  on  two  grounds. 
It  appears  to  me  that  there  was  a  distinct  antecedent  agreement  be- 
tween the  parties,  which  was  concluded  independently  of  this  writing. 
[  *1077  ]  In  pursuance  of  that  agreement  the  bill  *of  exchange  was  drawn 
and  deposited ;  and  this  memorandum  was  made  as  evidence  of 
the  part  performance  of  the  anterior  agreement.  It  seems  to  me 
that,  on  this  ground,  on  the  authority  of  the  cases  cited  in  argument, 
this  memorandum  is  not  within  the  meaning  of  the  Stamp  Act.  Il 
also  seems  to  me  fall  to  within  that  class  of  cases  in  which  it  has  been 
held  that  an  acknowledgment  of  the  terms  on  which  a  bill  of 
exchange  has  been  deposited  does  not  require  a  stamp.  This 
appears  to  me  such  an  acknowledgment. 

Lord  Campbell,  Ch.  J. : 

The  inclination  of  my  mind  was  against  the  admission  of  the 
document :  but,  after  hearing  the  cases  cited  in  argument,  and  my 
brother  Erle's  judgment  just  delivered,  I  concur  in  thinking  that 
the  verdict  should  not  be  disturbed  (2). 

Rule  discharged. 

(1)  11  Ad.  &  El.  792-.  (2)  Coleridge,  J.  had  gone  to  Cham- 

bers ;  Wightman,  J.  was  not  in  Court 


VOL.  Lxxxi.j  1849.     Q.  B.     6  DOWL.  &  L.  270—271.  889 


DOE  D.  HARRISON  and  Another  v.  LOUCH.  i849. 

(6  Dowl.  &  L.  270—277 ;  S.  0.  18  L.  J.  Q.  B.  278 ;  14  Jur.  853.)  [  270  ] 

On  an  application  by  a  mortgagor  under  the  7  Geo.  U.  c.  20,  s.  1,  a 
notice  under  the  3rd  section,  merely  stating  that  the  mortgagee  insists  that 
the  mortgagor  has  no  right  to  redeem,  and  that  the  premises  are  charged 
with  other  sums  than  those  appearing  on  the  face  of  the  mortgage,  (without 
showing  on  the  face  of  it,  or  in  the  affidavit  accompanying  it,  some  reason 
why  the  mortgagor  has  no  right  to  redeem,  or  what  the  other  sums  charge- 
able on  the  premises  are),  is  insufficient. 

A  BULB  bad  been  obtained  in  Hilary  Term,  1849,  calling  upon 
tbe  lessors  of  the  plaintiff  to  sbow  cause  wby  it  should  not  be 
referred  to  one  of  tbe  Masters  to  ascertain  what  was  due  for 
principal  and  interest  on  the  mortgage  made  to  Richard  Harrison 
in  the  affidavit  mentioned,  and  to  tax  the  lessors  of  the  plaintiff 
their  costs ;  and  why  they  should  not  accept  the  amount  of  such 
principal,  interest,  and  costs  so  ascertained  to  be  due,  in  discharge 
of  Buch  mortgage,  and  execute  an  assign  men  t  or  re~conveyauco  to 
the  said  William  Loach,  or  as  the  MaBter  should  direct ;  and  why 
they  t^hould  not  deliver  up  all  deeds,  evidences,  and  writings  in 
their  or  either  of  their  poHseesion  relating  to  the  premises  com- 
prised in  eueh  mortgage;  or  wby^  in  case  of  their  or  either  of 
their  refusal  bo  to  do,  tbe  said  principal,  iotereBt,  and  costs 
should  not  be  paid  into  Court  to  abide  the  further  order  of  this 
Court,  and  be  deemed  and  taken  to  be  in  full  satisfaction  of  the 
said  mortgage  respectively ;  and  why  all  further  proceedings  in  this 
cause  should  not  be  stayed ;  and  that  in  the  meantime  proceedings 
be  stayed. 

It  appeared  upon  the  affidavits  in  support  of  the  rule^  that  an 
action  of  ejectment  having  been  brought  by  the  lessors  of  the 
plaintiff  as  exeeutore  of  tbe  mortgagee  of  certain  premises,  under  a 
mortgage  deed  dated  23rd  ot  February,  1843,  for  securing  a  sum  of 
60/p,  with  interest,  the  present  rule,  under  tbe  7  Geo,  IL  c,  20,  was 
obtained,  on  affidavits  stating  ihese  facts,  and  that  a  sum  of 
109(.  15^.,  witli  the  costs  of  the  ejectment,  had  bean  tendered  and 
refused ;  that  no  suit  was  pending  for  foreclosing  or  redeeming  the 
mortgaged  premises;  and  that  the  defendant  was  the  party  entitled 
to  redeem  them. 

Tbe  affidavits  in  answer  showed,  that  since  the  above  *rule  was       [  •271  j 
obtained,  the  following  notice  had  been  served  on  the  defendant, 
on  behalf  of  the  lesBora  of  tbe  plaintiff: 
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Dob  d.       "  In  the  Queen's  Bench. 

ARBI80N  „  Between  John  Doe  on  the  demise  of  Joseph  Harrison 

^^^^'  and  Edward  Hamson,  PlaintiflF, 

and 

William  Louch        -        Defendant. 

"  We,  the  undersigned  Joseph  Harrison  and  Edward  Harrison,  of 

Newbury,  in  the  county  of  Berks,  carpenters,  the  lessors  of  the 

plaintiff  in  this  cause,  as  executors  of  Bichard  Harrison,  late  of 

Newbury  aforesaid,  deceased,  do  hereby  give  you  notice,  that  we 

shall  insist,  and  do  by  this  writing  under  our  respective  hands 

hereby  insist,  that  you  have  not  a  right  to  redeem  all  that  cottage 

or  tenement  situate,  standing,  and  being  at  Chieveley  aforesaid,  &c., 

together  with,  &c.,  expressed  to  be  granted,  bargained,  sold,  and 

demised  for  the  term  of  one  thousand  years,  by  a  certain  indenture, 

bearing  date  the  28rd  day  of  February,  1848,  and  made  between 

the  said  defendant  William  Louch,  of  the  one  parti,  and  the  said 

Bichard  Harrison,  deceased,  of  the  other  part,  which  are  the  same 

premises  sought  to  be  recovered  in  this  action  of  ejectment.    And 

we  do  hereby  further  give  you  notice,  that  we  shall  insist,  and  do 

hereby  insist,  that  the  said  premises  are  charged  with  other  and 

different  principal  sums  than  that  appearing  on  the  face  of  the  said 

mortgage. 

"  Dated  this  4th  day  of  April,  1849. 

"  To  Mr*.  William  Louch,  the  above  named  \ 

defendant,  and  to  Messrs.  Jerg  Bunny    ^  „ 

J  TT         T»  u       li.      •  J  X   I  Joseph  Habrison. 

and  Henry  Bunny,  his  attornies,  and  to  ^  „ 

Mr.  Bich.  Hunter,  defendant's  attornies' 

agent.  i 

The  affidavits  stated  other  facts  not  material  to  the  point  decided 
by  the  judgment,  but  did  not  show  what  the  other  and  different 
sums  alleged  to  be  chargeable  on  the  premises  were. 

[  272  j  W.  H,  Watson  and  Selfe  showed  cause  (^) : 

This  is  an  application  under  the  stat.  7  Geo.  IL  c.  20,  s.  1,  which 
enacts,  that  ''where  any  action  of  ejectment  shall  be  brought" 
"by  any  mortgagee,"  &c.,  "  for  the  recovery  of  the  possession  of 
any  mortgaged  lands,"  &c.,  "  and  no  suit  shall  be  then  depending 
in  any  of  his  Majesty's  courts  of  equity  "  &c.,  "  for  or  touching  the 
foreclosing  or  redeeming  of.  such  mortgaged  lands,"  &c. ;  "  if  the 
person  "  "  having  right  to  redeem  "  ''  shall  at  any  time  pending 
(1)  In  Easter  Term,  1849. 
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''  refusal,  shall  bring  into  Court,  where  such  action  shall  be  depend-  i,. 

ing,  all  the  principal  monies  and  interest  due  on  such  mortgage,  Louch. 
and  also  all  such  costs  as  have  been  expended  in  any  suit  or  suits 
at  law  or  in  equity  upon  such  mortgage  "  "  the  monies  so  paid  " 
''  shall  be  taken  to  be  in  full  satisfaction  and  discharge  of  such 
mortgage,  and  the  Court  shall  and  may  discharge  every  such 
mortgagor"  '*of  and  from  the  same  accordingly,"  "and  may  by 
rule  or  rules  of  the  same  Court  compel  such  mortgagee,"  "  at  the 
cost "  "  of  such  mortgagor,"  "  to  assign,  surrender,  or  re-convey 
such  mortgaged  lands,"  &c.,  "  and  deliver  up  all  deeds,"  &c.  By 
the  third  section,  however,  it  is  provided,  ''  that  this  Act,  or  any- 
thing herein  contained,  shall  not  extend  to  any  case  where  the 
person "  "  against  whom  the  redemption  is  "  "  prayed,  shall  (by 
writing  under  his  "  "  hand,"  "  or  the  hand  of  his  "  "  attorney,"  &c., 
**to  be  delivered,  before  the  money  shall  be  brought  into  such 
Court  at  law,  to  the  attorney,"  &c.,  ''  for  the  other  side),  insist, 
either  that  the  party  praying  a  redemption  has  not  a  right  to 
redeem,  or  that  the  premises  are  chargeable  with  other  or  different 
principal  sums,  than  what  appear  on  the  face  of  the  mortgage,  or 
shall  be  admitted  on  the  other  side,"  &c.  And  the  present  case  is 
brought  within  that  proviso,  for  here  a  notice  in  writing  has  been 
duly  delivered,  that  the  lessors  of  the  plaintiff  "  insist "  that  the 
defendant  *'  has  not  a  right  to  redeem  "  *the  mortgaged  premises ;  [  •273  ] 
and  also  that  they  "  insist  that  the  premises  are  charged  with  other 
and  different  principal  sums  than  that  appearing  on  the  face  of  the 
said  mortgage."  The  case  of  FUbee  v.  Hopkins  (i)  is  an  express 
authority  that  such  a  notice  is  a  complete  answer  to  the  application, 
and  that  it  is  no  objection  that  it  has  been  given  since  the  rule  nisi 
was  obtained,  if  given  before  the  money  is  paid  or  brought  into 
Court.  The  defendant  will  possibly  rely  on  the  case  of  Goodtitle  d. 
Leon  V.  Lonsdown  (2),  where  an  objection  that  the  notice  ought  to 
state  what  other  sums  are  chargeable  on  the  mortgaged  premises, 
was  sustained  by  the  Court  of  Exchequer;  but  that  case  is  not 
applicable.    *    *    * 

Huddleston^  in  support  of  the  rule : 

The  intention  of  the  statute  would  be  defeated,  if  the  construction 
now  sought  to  be  put  upon  it,  were  maintained.    In  no  case  would 
it  be  possible,  were  the  mortgagee  unwilling,  to  obtain  the  proposed 
(1)  Since  reported,  6  DowL  &  L.  264.  (2)  3  Anst.  937. 
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Doe  d.      relief,  for  he  might  always  serve  a  notice  in  the  above  form.    The 

XT  «  D DT AOW 

«.  principle  of  the  decision  in  Ooodtitle  d.  Leon  v.  Lonsdown  is  strictly 

LoucH,  applicable  to  the  present  case.  There  Macdonald,  C.  B.,  says,  "  It 
is  necessary  that  the  nature  of  the  ulterior  demand^  and  its  amount, 
should  be  stated ;  for  if  the  sum  claimed  is  admitted,  it  is  no  longer 
an  objection  to  the  order  being  made,  and  the  defendant  must  know 
the  claim,  otherwise  he  cannot  admit  it  Besides  we  are  to  see 
t  *274  ]  that  a  real  demand  is  set  up,  of  *a  nature  which  cannot  be  deter- 
mined in  this  summary  method,  for  if  the  mere  insisting  on  farther 
charges  were  sufficient,  the  intention  of  the  Act  would  be  wholly 
defeated."  The  same  reasoning  applies  where  the  party  relies  on 
the  objection  that  the  defendant  has  no  right  to  redeem.  This  case 
was  not  brought  under  the  notice  of  the  learned  Judge  who  decided 
the  case  of  Filbee  v.  Hopkins  (i).  Skinner  v.  Stacy  (2),  and  Bingham 
V.  Gregg  (s),  show  that  the  Court  inquires  into  the  nature  of  the 
further  charges  set  up,  before  allowing  them  as  cause  against 
applications  like  the  present.     [He  cited  also  Reg.  v.  Dodsan  (4) 

and  other  cases.] 

Cur.  adv.  vtdt. 

Afterwards,   (in   Trinity   Term,   1849,)  the  following  judgment 
was  delivered  by 

CoLBRinaE,  J. : 

This  was  an  application  under  the  7  Geo.  II.  c.  20,  by  a  mort- 
gagor ;  in  answer  to  which  it  was  objected,  that  under  the  proviso 
in  the  8rd  section  of  the  Act,  the  lessor  of  the  plaintiff  had  delivered 
a  notice  in  writing,  insisting  that  the  defendant  had  no  right  to 
redeem,  and  that  the  premises  were  chargeable  with  other  principal 
sums  than  appeared  on  the  face  of  the  mortgage,  or  were  admitted 
by  the  defendant.  On  the  part  of  the  defendant  it  was  argued,  that 
the  notice  was  insufficient,  because  it  did  not  specify  on  what 
grounds  the  right  to  redeem  was  denied  ;  nor  with  what  sums,  not 
appearing  on  the  face  of  the  mortgage,  nor  admitted  by  the  defen- 
[  «275  ]  dant,  *the  premises  were  chargeable.  In  support  of  this  objection 
Ooodtitle  d.  Leon  v.  Lonsdovm  (6)  was  cited,  in  which  a  notice  was 
relied  on,  that  the  plaintiff  ''  insisted  that  other  principal  sums 
were  chargeable  upon  the  premises,  besides  the  mortgage ; "  and 
the  Court  of  Exchequer  held  the  notice  insufficient,  saying,  that 

(1)  Since  reported,  6  Dowl.  &  L.  264.  (4)  48  R.  B,  650  (9  Ad.  &  El.  704). 

(2)  1  Wils.  80.  (5)  3  Anst.  937. 

(3)  Bames,  182. 


ic  was  necessary  tnat  tne  notice  oi  tne  alienor  aemana,  and  its       dob  d. 
amount  should  be  stated/'  adding,  that  ''if  the  mere  insisting  on 


V. 


further  charges  were  sufficient,  the  intention  of  the  Act  would  be  Lo^ch- 
wholly  defeated."  On  the  other  hand,  a  judgment  of  my  brother 
Pattbson,  in  Filbee  v.  Hopkins,  argued  in  this  Court  in  Michaelmas 
Term  last,  was  relied  on,  with  a  note  of  which  Mr.  Lowndes  has 
been  good  enough  to  supply  me.  There  the  notice  was  merely,  "  I 
insist  that  the  defendant  has  no  right  to  redeem  the  mortgaged 
premises ; "  and  was  held  by  him  to  be  sufficient.  The  former 
case  was  not  cited  in  the  latter,  but  the  reasoning  on  which  the 
judgment  in  it  rests,  was  strongly  urged  in  argument ;  the  learned 
Judge,  however,  thought  the  words  of  the  statute  too  clear ;  they 
do  not  take  the  case  out  of.  the  1st  section,  merely  where  the  party 
praying  redemption  has  no  right  to  redeem,  or  where  other  unad- 
mitted sums  than  those  appearing  on  the  face  of  the  mortgage  are 
charged  on  the  premises;  but  where  by  the  writing  delivered  to 
the  defendant's  attorney,  the  plaintiff  insists,  either  that  the 
defendant  has  no  right  to  redeem,  or  that  the  premises  are  charge- 
able with  those  other  sums.  And  there  is  a  material  change  in  the 
language  of  this  clause,  as  it  advances,  to  specify  another  case  to 
which  the  statute  shall  not  extend,  where  instead  of  speaking  of 
notices  and  their  interests,  it  speaks  of  the  right  of  redemption 
being  controverted  between  different  defendants.  Here  it  is  not 
enough  to  insist  by  notice  in  writing,  but  the  fact  of  the  dispute 
must  be  made  out  in  order  to  get  rid  of  the  defendant's  application. 

I  think,  with  my  brother  Pattbson,  that  the  language  on  which        [  276  ] 
he  relied,  was  too  clear  to  make  it  necessary  for  the  lessor  of  the 
plaintiff  to  show  by  proof  that  the  party  claiming  the  redemption 
has  no  right  to  redeem,  or  that  there  are  other  unadmitted  sums 
charged  on  the  premises,  which  do  not  appear  on  the  face  of  the 
mortgage ;  and  I  think  that  to  require  this  would  not  only  be  to 
extend  the  operation  of  the  statute  beyond  the  fair  meaning  of  the 
words,  but   beyond  convenience,  and  the  policy  on  which  it  was 
framed.     It  seems  to  me  to  have  been  intended  to  break  in  on  the 
jurisdiction  of  the  Court  of  Chancery  only,  to  the  limited  extent  of 
perfectly  plain  cases  on  admitted  facts,  or  facts  capable  of  ascertain- 
ment by  the  way  ordinarily  pursued  on  motion  in  the  common  law 
Courts.    For  this  purpose  it  enlarges  our  powers,  and  enables  us  to 
direct  a  re-conveyance ;  but  only  where  no  suit  in  equity  has  been 
commenced.     If  this  intention  be  kept  in  view,  the  statute  is  highly 
beneficial ;  but  if  it  be  extended  in  its  operation  to  the  decision  of 
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^^  and  decision,  it  may  be  very  mischievous. 

LoucH.  gijjjj  I  continue  to  think,  that  enough  must  be  stated  by  the 

mortgagee  to  enable  the  court  of  law  to  determme  what  the  question 
is  between  the  parties ;  if  he  be  bound  to  state  what  the  unadmitted 
sums  are,  which  he  says  are  charged  on  the  premises,  the  mortgagor 
may  forthwith  admit  them ;  the  claim  may  be  clear  when  expanded 
on  the  face  of  the  affidavit,  or  the  amount  so  small,  that  he  may 
not  think  it  worth  while  to  dispute  it ;  so  if  he  be  bound  to  say  that 
there  is  no  right  to  redeem,  because  this  or  that  has  happened ; 
the  very  statement  may  show  beyond  question,  that  the  supposed 
cause  is  really  but  colourable ;  at  all  events,  the  court  of  common 
law  is  enabled  to  judge  whether  a  case  for  its  jurisdiction  properly 
arises  or  not.  And  it  is  to  be  remembered,  that  the  mortgagee  in 
the  hands  of  a  litigious  adviser  has  the  temptation  to  dispose  of 
[  ♦277  ]  *the  application  by  any  summary  answer  which  may  serve  the  turn 
for  the  time,  because  he  has  only  to  commence  a  suit  in  equity 
before  a  second  application  made,  and  he  prevents  the  recourse  to 
this  cheap  mode  of  settling  the  question  for  ever ;  and  it  is  almost 
impossible  to  convict  a  party  of  perjury  on  an  affidavit  so  general, 
as  would  have  sustained  the  decision  in  FUbee  v.  Hopkins, 

Nor  do  I  think  that  the  decision  in  Ooodtide  d.  Leon  v.  Lonsdown  (i) 
breaks  in  on  the  language  of  the  statute ;  "  to  insist  that  a  mortgagee 
has  not  a  right  to  redeem,'*  may  well  mean  more  than  merely  saying 
or  writing  those  words,  when  used  in  reference  to  an  answer  given 
in  a  court  of  justice  to  a  claim  for  a  re-conveyance ;  which  Court  is 
bound  to  collect,  at  least  from  the  statement,  that  the  insisting  is 
bond  fide,  and  on  its  face  something  real  and  arguable.  The  same 
remark  applies  to  the  other  branch  of  the  sentence. 

For  these  reasons  and  to  this  extent,  being  obliged  to  make  my 
election  between  the  two  cases,  I  think  that  I  ought  to  adhere  to 
the  earlier  decision. 

The  rule,  therefore,  will  be  absolute ;  but  it  was  arranged  between 
the  parties  in  the  course  of  the  argument,  that  it  was  to  be  on  the 
terms  of  the  lessor  of  the  plaintiff  being  indemnified  as  to  costs 
incurred  with  his  own  attorney,  to  such  extent  as  the  Master  may 
think  reasonable. 

Rule  absolute. 
(1)  3  Anst.  937. 


V.  PEYTON  AND  Others.  f^j 

(6  Dowl.  &  L.  288—294 ;  S.  C.  3  New  Seas.  Cas.  640 ;  S.  C.  nom.  B,  v.  Justices 
of  Oxfordshire,  18  L.  J.  M.  0.  222  ;  14  Jur.  575.) 

A  party  claiming  an  exemption  from  a  highway  rate,  should  appeal 
against  the  rate;  and  if  he  has  allowed  the  time  limited  for  appeal  to 
expire,  he  cannot  set  up  the  claim  to  exemption,  as  an  answer  to  a  rule 
under  the  Justices  Protection  Act,  1848  (11  &  12  Vict.  c.  44),  s.  5,  calling 
upon  the  justices  to  issue  a  distress  warrant  for  levying  upon  his  goods  the 
sum  of  money  alleged  to  be  due  from  him  in  respect  of  that  rate. 

A  RULE  had  been  obtained  in  Easter  Term,  1849,  under  the 
11  &  12  Vict.  c.  44,  s.  6,  calling  upon  H.  Peyton,  and  H.  Styles, 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Oxford,  and  upon  the  Rev.  Thomas  Dand,  to  show  cause 
why  the  said  justices  should  not  issue  a  warrant  of  distress,  for 
levying  upon  the  goods  of  the  said  Bev.  Thomas  Dand,  a  sum  of 
money  alleged  to  be  due  from  him  in  respect  of  a  highway  rate. 

It  appeared,  that  a  rate  for  the  repair  of  the  highways  in  the  C  *^^^  J 
parish  of  Bletchingdon,  in  the  county  of  Oxford,  had  been  made  in 
the  usual  form,  on  the  17th  of  March,  1848 ;  and  on  the  face  of  it 
was  regular ;  by  which  Mr.  Dand  was  assessed  in  respect  of  certain 
premises  occupied  by  him  in  the  parish.  Mr.  Dand  did  not  appeal 
against  the  rate ;  and  no  formal  demand  of  payment  was  made 
upon  him  till  February,  1849,  when  the  time  for  appeal  had  elapsed. 
He  refused  to  pay  it,  and  was  then  summoned  to  appear  before  the 
justices,  which  he  did  on  the  12th  of  March,  and  opposed  an 
application  for  a  distress  warrant  to  enforce  it,  and  claimed  an 
exemption  from  the  rate ;  for  which  claim,  as  the  facts  appeared 
upon  the  affidavits,  there  were  substantial  grounds.  The  justices 
having  heard  both  parties,  declined  to  grant  a  warrant,  and  the 
above  rule  was  then  obtained ;  against  which, 

Montagu  Chambers  and  Pigott  showed  cause  (i). 

It  is  submitted  that  the  Court  will  not  make  this  rule  absolute, 
v^hen  they  see  that  a  bond  fide  claim  to  exemption  from  the  rate 
existd.  The  General  Highway  Act,  6  &  6  Will.  IV.  c.  50,  s.  88, 
enacts,  "  that  when  property,  or  the  owner  or  occupier  in  respect 
thereof,  has,  previous  to  the  passing  of  this  Act,  been  legally 
exempted  from"  "the  payment"  "of  highway  rate,  the  said 
property,  and  the  owners  or  occupiers  thereof,  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed."     By  the  express 

(1)  In  Trinity  Term,  1849, 
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terms  of  the  Act,  therefore,  Mr.  Dand,  if  his  claim  can  be  sub- 
stantiated, is  to  be  exempted  from  the  payment  of  highway  rate 
under  that  Act.  Will  the  Court,  then,  try  the  question  of  exemption 
upon  affidavit  on  an  application  like  the  present  ?  It  is  submitted 
it  will  not.  The  claim  to  exemption  must,  therefore,  for  this 
purpose,  be  taken  as  valid;  and,  if  so,  ought  Mr.  Dand  to  be 
prevented  from  setting  it  up  as  an  *an8wer  to  the  enforcement  of 
this  rate  ?  Yet,  if  the  present  order  be  made,  it  may  be  very 
doubtful  whether  there  could  be  any  appeal  against  the  warrant  of 
distress,  by  which  the  question  of  exemption  could  be  raised. 
Besides,  here  the  surveyors  have  mistaken  their  remedy.  They 
ought  to  have  appealed  to  the  Quarter  Sessions  against  the  decision 
of  the  justices,  under  the  105th  section  (1).  Their  refusal  to  grant  a 
distress  warrant  was  clearly  a  "  determination  made,"  or  a  ''  matter 
or  thing  done  by  a  justice  "  "  in  pursuance  of  this  Act,"  within  the 
meaning  of  that  section. 

(WiGHTMAN,  J. :  Suppose  the  justices  were  to  refuse  on  the  ground 
of  exemption,  and  the  surveyors  appeal,  and  the  Quarter  Sessions 
hold  the  exemption  invalid,  how  are  they  to  recover  the  rate  ?) 

They  might  renew  the  application  to  the  justices,  or  at  any  rate 
they  might  then  claim  the  interference  of  this  Court.     The  Quarter 


(1)  5  &  6  WiU.  IV.  c.  50,  8.  105, 
''  That  if  any  person  shall  think  him- 
self aggrieved  by  any  rate  made  under 
or  in  pursuance  of  this  Act,  or  by  any 
order,  conviction,  judgment,  or  deter- 
mination made,  or  by  any  matter  or 
thing  done,  by  any  justice  or  other 
person  in  pursuance  of  this  Act,  and 
for  which  no  particular  method  of 
relief  hath  been  ali-eady  appointed, 
such  person  may  appeal  to  the  justices 
at  the  next  General  or  Quarter  Sessions 
of  the  peace  [to  be  held  for  the  county, 
division,  Siding,  or  place  wherein  the 
cause  of  such  complaint  shall  arise, 
such  appellant  first  giving  or  causing 
to  be  given  to  the  surveyor  or  sur- 
veyors, or  to  such  justice  or  other 
person  by  whose  act  such  person  shall 
think  himself  aggrieved,  notice  in 
writing  of  his  intention  to  bring  such 
appeal,  together  with  a  statement  in 
writing  of  the  grounds  of  such  appeal, 
within  fourteen  days  after  such  rate 


shaU  have  been  made,  or  cause  of 
complaint  shall  have  arisen,  and 
within  four  days  after  such  notice 
entering  into  a  recognizance  before 
some  justice,  with  two  sufficient  sure- 
ties, conditioned  to  try  such  appeal  at, 
and  abide  the  order  of,  and  pay  sucli 
costs  as  shall  be  awarded  by  the  jufi- 
tioes  at  such  General  or  Quarter  Ses- 
sions ;  and  such  justices,  upon  hearing 
and  finally  determining  the  matter  of 
such  appeal,  shall  and  may,  according 
to  their  discretion,  award  such  costs 
to  the  party  appealing  or  appealed 
against  as  they  shall  think  proper; 
and  their  determination  in  or  cohoem- 
ing  the  premises  shaU  be  conclusivd 
and  binding  on  all  parties  to  all  intents 
and  purposes  whatsoever,"]  &c. 

[The  words  within  parentheses  are 
repealed  *'  so  far  as  regards  an  appeal 
from  a  conviction  or  order  of  a  court 
of  summary  jarisdiction  "  :  47  &  48 
Yict.  c.  43,  s.  4,  schedule.] 
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Sessions  is  clearly  *the  tribunal  which  the  Legislature  intended 
should  decide  upon  the  question  of  exemption,  and  not  the  Petty 
Sessions ;  but  even  if  the  Petty  Sessions  were  held  to  be  the  proper 
tribunal  to  decide,  they  have  already  done  so  in  Mr.  Dand's  favour. 
The  present  case  would  be  one  of  considerable  hardship  to  Mr.  Dand, 
as  no  demand  of  payment  of  the  rate  was  made  till  after  the  time 
for  appealing  had  expired.  The  case  of  The  Churchwardens  oj 
Binningham  v.  Shaw  (i)  will,  no  doubt,  be  relied  on  by  the  other 
side.  *  *  But  that  case  is  distinguishable  from  the  present. 
There,  the  rate  was  a  poor  rate,  and  the  appeal  is  only  given  against 
the  assessment.  Here,  the  right  of  appeal  is  in  general  terms. 
There  is  a  recent  case  of  Reg.  v.  The  Justices  of  Shropshire  (2)  in 
this  Court ;  where  the  rate  sought  to  be  enforced  was  a  highway  rate ; 
and  there  a  bond  fide  claim  to  exemption  from  the  rate,  was  success- 
fully set  up  as  an  answer  to  a  rule  like  the  present.  (They  referred 
also  to  Rex  v.  Dyer  (3) ;  Rex  v.  Oreame  (4) ;  Rex  v.  Morgan  (6),  and 
Rex  V.  Mirehouse  (6).) 

Keating^  in  support  of  the  rule : 

It  is  quite  true  that  this  Court  is  not  the  proper  place  to  try  the 
question  of  exemption ;  but  Mr.  Dand  should  have  appealed  against 
the  rate  under  the  105th  section  of  the  Act;  when  the  question 
would  have  been  tried  by  the  proper  tribunal,  namely,  the  Court 
of  Quarter  Sessions ;  and  having  omitted  *to  do  so,  he  is  concluded 
from  disputing  the  present  rate.  Formerly  the  Court  refused,  in 
cases  like  the  present,  to  enforce  the  issuing  a  distress  warrant  for 
a  rate,  by  mandamus^  where  a  substantial  claim  of  exemption  existed : 
but  that  was  not  out  of  any  tenderness  to  the  party  claiming  the 
exemption,  who  had  declined  to  avail  himself  of  the  statutable 
remedy  by  appeal;  but  because  they  would  not,  where  the  legal 
liability  to  the  rate  was  doubtful,  subject  the  magistrates  to  the 
possibility  of  an  action  being  brought  against  them,  for  obeying 
the  mandate  of  this  Court.  Now,  however,  by  the  recent  Act, 
11  &  12  Vict.  c.  44,  s.  5,  the  justices  incur  no  risk  in  issuing  a 
distress  warrant  in  obedience  to  a  rule  of  this  Court,  commanding 
them  to  do  so.  The  case  of  Churchwardens  of  Birmingham  v. 
Shaw  (1)  is  an  express  authority  that  a  party  claiming  an  exemption 


(1)  74  E.  R.  523  (10  a  B.  J 

(2)  Q.  B.  Easter  Term,   1849. 

(3)  2  Ad.  &  El.  606 ;  /8.  C7.  4  Nev.  & 
M.  546. 

(4)  2  Ad.  &  El.  615. 

B.R. — VOL.  LXXXI. 


(5)  Ih.   p.   618,    w.  (a) ;   8.    C, 
nom.  3  Nev.  &  M.  68. 

(6)  lb.   p.    632;    8.    C.   div. 
4  Nev.  &  M.  394. 
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suKVETORs  and  having  a  right  of  appeal,  must  appeal  against  the  rate,  and 
wAYs^^      cannot  set  up  the  exemption  as  an  answer  to  a  rule  like  the  present; 

Bletchinq-  j^jj^  although  in  that  case,  it  is  true  it  was  a  poor  rate  which  was 
r.  sought  to  be  enforced,  the  principle  is  the  same.    Besides,  here,  it 

is  not  at  all  clear  but  that  the  party  may  appeal  under  the  105th 
section  to  the  Quarter  Sessions  against  the  warrant  of  distress, 
when  issued  by  the  magistrates  in  obedience  to  the  present  rule. 
If  the  magistrates  had  in  the  first  instance  issued  the  warrant  of 
distress,  there  is  no  doubt  an  appeal  would  have  lain;  and  if 
Mr.  Dand  had  in  that  case  been  held  to  be  precluded  from  going 
into  his  claim  of  exemption,  because  he  had  suffered  the  period 
limited  to  pass  without  appealing  against  the  rate ;  he  ought  not  to 
be  put  in  a  better  position  on  the  present  occasion.  In  Reg.  v. 
Justices  of  Shropshire  (i),  which  has  been  referred  to,  it  did  not 
appear  that  the  time  limited  for  appealing  against  the  rate  had 
expired.     That  distinguishes  that  case  from  the  present. 

Cur.  adv.  vtdt. 

[  293  ]  The  following  judgment  was  afterwards  (2)  delivered  by  Patte- 

soN,  J.,  for 

WiGHTMAN,  J.  : 

This  was  a  rule  under  the  11  &  12  Vict.  c.  44,  s.  5,  calling  upon 
two  justices  and  the  Bev.  Thomas  Dand  to  show  cause  why  the 
justices  should  not  issue  a  warrant  of  distress  for  levying,  upon  the 
goods  of  Mr.  Dand,  a  sum  alleged  to  be  due  from  him,  in  respect  of 
a  highway  rate. 

The  rate  was  made  in  the  usual  manner,  and  upon  the  face  of  it 
was  regular,  and  Mr.  Dand  was  assessed  in  respect  of  certain 
premises  occupied  by  him  in  the  parish.  Mr.  Dand  claimed  to  be 
exempt  from  payment  of  the  highway  rate;  and  upon  the  facts 
appearing  upon  the  affidavits,  there  were  substantial  grounds  for 
the  assertion  of  his  claim. 

He  had,  however,  suffered  the  time  for  appealing  against  the  rate, 
as  it  affected  him,  to  pass  by:  and  the  question  is,  whether  the  rule 
should  be  made  absolute,  notwithstanding  a  real  claim  to  exemp- 
tion ;  or  whether  the  surveyors  of  the  highway  should  apply  for  a 
mandamus,  upon  the  return  to  which  the  validity  of  the  claim  to 
exemption  might  be  tried. 

(1)  Q.  B.  Easter  Term,  1849.  Trinity  Vacation,  1849. 

(2)  In   the    sittingfi    in    Banco    in 
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Two  very  late  decisions  were  cited  upon  the  argument.  One  was 
the  case  of  The  Birmiiigham  New  Library  (\),  reported  in  18  Law 
Journal,  p.  89  (amongst  the  magistrates  cases),  in  which  the  Court 
decided,  that  where  an  occupier  of  premises,  exempt  from  payment 
of  poor  rate,  but  included  and  assessed  in  the  rate,  had  omitted  to 
appeal  against  it,  the  justices  were  bound  to  issue  their  distress 
warrant,  notwithstanding  an  objection  on  the  ground  of  exemption; 
and  that  the  occupier  must  submit  to  the  payment  of  that  rate,  and 
appeal  against  any  subsequent  rate  that  might  be  made,  and  which 
included  his  premises. 

The  other  was  the  case  of  Reg.  v.  2'he  Justices  of  Shropshire  (2), 
decided  on  the  4th  of  May,  and  reported  (and  I  believe  correctly)  in 
a  publication  called  ''  The  Justice  of  the  Peace,"  p.  815,  in  which 
the  Court  held,  that  where  a  bond  fide  claim  to  exemption  from 
payment  of  highway  rates  was  set  up  as  an  answer  to  an  application 
to  justices  to  issue  a  distress  warrant  for  nonpayment  of  a  highway 
rate,  they  would  not  make  a  rule  absolute  upon  the  justices  to  issue 
their  warrant ;  but  would  leave  the  surveyors  to  their  remedy  by 
mandamus,  to  which  a  return  stating  the  ground  of  claim  to 
exemption  might  be  made,  and  the  right  determined. 

But  in  that  case  it  was  not  shown  to  tbe  Court,  that  the  time 
to  appeal  had  passed ;  which  distinguishes  that  case  firom  The 
Birmingham  New  Librai'y  (1),  and  from  the  present. 

There  was,  in  the  present  case,  jyrimd  facie  jurisdiction  to  make 
the  rate,  and  unless  appealed  against,  it  remains  a  valid  and  con- 
clusive rate;  and  I  am  unable, in  principle,  to  distinguish  this  from 
the  case  of  The  Birmingham  New  Librai-y,  and  that  of  Fatvcett  v. 
Fotvlis  (y).  The  rule,  therefore,  will  be  absolute,  and  the  conse- 
quence will  be,  that  Mr.  Band  must  pay  this  rate,  and  avail  himself 
of  his  right  to  appeal,  if  any  future  assessment  be  made  in  respect 
of  the  premises  in  his  occupation. 


(1)  Since  reported,  nom.  Church- 
ioardens  of  Birmingham  v.  ShaWf  74 
E.  B.  523  (10  Q.  B.  868). 


(2)  Q.  B.  Easter  Term,  1819. 

(3)  7  B.  &  C.  394. 


SUBVETORS 

OF  High- 
ways OF 
Blktohinq- 

DOM 

Pkyton. 
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1810. 
L620] 


In  re  an  Arbitration   between  SMITH  and  Another 

AND  REECE. 
REECE  V.  SMITH  and  Another. 

(6  Dowl.  &  L.  520—627 ;  S.  0.  14  Jur.  483.) 

A  general  verdict  was  taken  for  the  plaintiff  on  all  the  issues  in  an  action, 
subject  to  a  reference  of  that  and  another  cross  action  between  the  same 
parties,  in  which  issue  had  not  been  joined,  with  power  to  the  arbitrator  to 
make  *'  an  awai-d  or  certificate."  The  arbitrator  deUvered  two  papers,  con- 
taining two  certificates  for  the  two  causes:  Held,  on  motion  to  set  aside 
the  certificates,  that  it  might  be  intended  that  the  papers  were  made  at  the 
same  time;  and,  if  so,  they  would  be  one  instrument,  containing  the 
decision  of  each  cause,  written  on  separate  paper  for  the  purpose  of  being 
applied  to  the  separate  causes. 

By  an  order  of  reference  at  Nisi  Prius,  a  general  verdict  was  found  for 
the  plaintiff  in  a  cause  in  which  there  were  several  issues,  subject  to  the 
award  or  certificate  of  an  arbitrator,  **  the  costs  of  the  cause  to  abide  the 
event,"  and  the  arbitrator,  by  his  certificate,  directed  that  the  verdict  found 
should  stand,  and  the  damages  be  reduced  to  a  certain  sum :  Held,  on 
motion  to  set  aside  the  certificate,  that  a  specific  finding  on  each  issue  was 
not  necessary. 

Where  a  Judge's  order,  made  by  consent  of  the  parties,  in  a  cause  in 
which  it  was  not  clear  that  issues  had  been  joined,  authorized  *'  final  judg- 
ment or  judgment  as  in  case  of  nonsuit,  to  be  signed  by  the  plaintiff  or 
defendants,  as  the  case  may  be,  or  in  such  manner,  or  upon  such  terms, 
as  may  be  decided  by  the  award  or  certificate  of  the  arbitrator ;  "  the  Goubt 
refused,  on  motion  to  set  aside  a  certificate  of  the  arbitrator  "  that  final 
judgment  should  be  signed  for  the  defendants  in  this  cause,"  as  being 
uncertain,  and  not  specifically  disposing  of  the  issues. 

A  RULE  had  been  obtained  in  Michaelmas  Term  last,  calling  upon 
the  plaintiffs  in  the  first  mentioned  cause,  and  the  defendants  in  the 
last  mentioned  cause,  to  show  cause  why  the  two  awards  or 
certificates  made  between  the  parties,  and  the  judgments  signed  in 
pursuance  thereof,  should  not  be  set  aside,  upon  several  grounds  (i). 
[  521  ]  It  appeared  upon  the  afi&davits  in  support  of  the  rule,  that  the 

first  action  was  in  indebitatus  Msumpsit  for  work  and  labour,  goods 
sold  and  delivered,  and  money  due  on  an  account  stated ;  to  which 
the  defendant  had  pleaded :  first,  the  general  issue ;  secondly,  pay- 
ment ;  and  thirdly,  a  set-oflf.  The  plaintiffs  joined  issue  on  the  first 
plea,  and  traversed  the  two  others,  on  which  issues  were  joined. 
The  second  was  a  cross  action  in  special  assumpsit  The  first 
count  was  for  a  breach  of  contract  in  not  making  an  iron  retort ; 
and  the  second  count  was  for  breach  of  contract  in  supplying  an 
insuflicient  iron  retort.  The  defendants  pleaded :  firsts  the  general 
issue;  secondly,  and  thirdly,  as  to  the  first  count,  traverses  of 
certain  allegations  in  the  declaration;  fourthly,  as  to  the  first  ooant, 
(1)  The  grounds  are  sufficiently  stated  in  the  arguments  and  judgment. 
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performance;  fifthly,  as  to  the  first  count,  that  the  defendants 
delivered  a  certain  iron  retort,  which  the  plaintiff  accepted  in 
satisfaction  and  discharge  of  their  promises;  sixthly  and  seventhly, 
to  the  second  count,  traverses  of  allegations  in  that  count.  Issue 
was  not  joined  in  the  second  action  until  after  the  making  of  the 
order  of  Nisi  Prius,  presently  mentioned ;  and  it  did  not  appear 
what  was  the  form  of  replication.  When  the  first  mentioned  action 
came  on  to  be  tried  at  the  sittings  after  Easter  Term,  1848,  at 
Westminster,  a  verdict  was  taken  for  the  plaintiffs  by  consent, 
subject  to  the  certificate  of  a  gentleman  at  the  Bar ;  to  whom  the 
cross  action  was  at  the  same  time  referred  by  the  following  order 
of  Nisi  Prius : 


Smith  and  another 

V. 

Reece. 


"It  is  ordered  by  the  Court,  and  by  and 
with  the  consent  of  the  parties,"  &c.,  "  that 
the  jury  find  a  verdict  for  the  plaintiffs, 
damages  1502.  and  costs  40«.,  subject  to  the  award  or  certificate, 
order,  arbitrament,  final  end  and  determination  of/*  &c.,  "to  whom 
this  cause  and  the  cross  action  between  the  said  parties  are  hereby 
referred ;  so  as  the  said  arbitrator  do  make  and  publish  his  award 
or  certificate  in  writing  of  and  concerning  the  matters  thereby 
referred,  ready  to  be  delivered  to  the  said  parties,"  &c.,  '*  on  *or 
before  the  fourth  day  of  Trinity  Term  next ;  with  liberty  for  th;) 
said  arbitrator  under  his  hand  in  writing  at  the  foot  hereof  to 
enlarge  the  time  for  making  his  said  award  or  certificate." 

The  order  contained  the  other  usual  formal  clauses;  and  pro- 
vided that,  ''by  and  with  the  like  consent,  the  costs  of  the  causes 
should  abide  the  event  and  determination  of  the  said  award  or 
certificate." 

On  the  same  day,  the  parties  went  before  a  Judge  at  Chambers, 
who  made  the  following  order : 

''  Upon  hearing  the  attorneys  or  agents  on 
both  sides,  and  by  consent,  I  do  order  that 
final  judgment,  or  judgment  as  in  case  of 
nonsuit,  be  signed  in  this  action  by  the  plaintiff  or  defendants,  as 
the  case  may  be,  or  in  such  manner  or  upon  such  terms  as  may  be 
decided  by  the  award  or  certificate  of,"  &c.,  "  the  arbitrator  to 
whom  this  cause,  together  with  the  action  of  Smith  and  another  v. 
Reece  is  referred,  pursuant  to  order  of  Nisi  Prius.  Dated  the  13th 
day  of  May,  1848. 

"  J.  Patteson." 


Reece 
Smith  and  another. 


In  re 
Smith 

AND 

Kbkce. 


[  •522  ] 
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In  re  On  the  17th  of  Jaly  following,  the  time  for  making  the  certificate 

AMD         having  been   duly   enlarged,  the  arbitrator  made  the  fallowing 
Kkkcb.       certificates  on  separate  pieces  of  paper : 

"  In  the  Queen's  Bench. 
**  Between  William  Smith  and  Benjamin  English,  plaintiffs, 
and 
Henry  Reece,  defendant, 
''  I  hereby  certify  that  the  verdict  found  for  the  plaintiff's  in  this 
cause  shall   stand,  and  I  direct  that  the  damages  therein  men- 
tioned shall  be  reduced  to  fifty-nine  pounds,  nineteen  shillings,  and 
four  pence. 

"  Witness  H.  W.  B.  (Signed)     "  A.  S.  D." 

[  523  ]  '•  In  the  Queen's  Bench. 

"Between  Henry  Reece,  plaintiff, 
and 
William  Smith  and  Benjamin  English,  defendants. 
''I  hereby  certify  and  direct  that  final  judgment  shall  be  signed 
for  the  defendants  in  this  cause. 
"  Dated  this  17th  day  of  July,  1848. 

"  Witness  H.  W.  B.  (Signed)     "  A.  S.  D." 

Knowles  and  Webster  now  showed  cause : 

First,  the  arbitrator  had  power  to  make  two  certificates;  one 
under  the  order  of  Nisi  Prius,  the  other  under  the  Judge's  order 
referring  the  second  action.  But  it  is  not  necessary  to  contend  that 
he  had  this  power,  as  it  does  not  appear  that  there  are  two  certifi- 
cates ;  and  if  in  effect  they  amount  only  to  one,  it  cannot  signify 
that,  for  the  sake  of  convenience,  they  are  on  two  separate  pieces 
of  paper.  They  may  have  been  written  on  one,  and  divided  after- 
wards. Secondly,  the  award  of  final  judgment,  to  be  signed  for 
the  defendants  in  the  second  action,  is  no  excess  of  authority ;  as 
power  is  expressly  given  by  the  Judge's  order,  which  is  made  by 
consent  of  both  parties.  And  this  forms  an  answer  also  to  another 
objection,  namely,  that  the  issues  in  the  second  action  are  not 
specifically  disposed  of.  Thirdly,  the  issues  in  the  first  cause  were 
sufficiently  disposed  of,  by  the  certificate  of  the  arbitrator  that  the 
verdict  for  the  plaintiffs  should  stand.  In  the  case  of  Kilbtim  v. 
Kilbiim{i),  which  will,  no  doubt,  be  relied  on  in  support  of  the 
objection,  no  verdict  was  taken.     In  Brooks  v.  Parsons  (2),  it  is 

(1)  67  B.  R.  780  (13  M.  &  W.  671 ;         (2)  1  Dowl.  &  L.  691. 
S.  a  2  Dowl.  <fc  L.  633). 
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true,  a  verdict  was  taken,  but  the  terms  of  the  reference  there        in  re 
were  special,  which  distinguishes  that  case  from  the  present.     The        and^ 
same  answer,  in  addition  to  the  one  above  given,  applies  to  the       Rk=o«- 
objection,    namely,   that   the    issues   in  the   second   action   were 
not  specifically  disposed  of.     Besides,  it  does  *not  appear   that       [  '524  j 
there  were  any  issues  joined  in  the  second  action.      Waddle  v. 
Downman(\)f  and  Adam  v.  Rowe{2)y  are  authorities  to  show  that 
the    certificate  is   sufficient.      (They  referred  also  to  Bmirke  v. 
Lloyd  (3),  Dresser  v.  Stansfield(4),  and  Cromer  v.  Churt{6).) 

W.  H.  Watson  (with  whom  was  WilkinSy  Serjt.),  in  support  of 
the  rule : 

The  arbitrator  had  power  to  make  but  one  certificate  in  the  two 
actions,  and  when  he  had  made  one  of  the  certificates  in  question, 
by  signing  it  in  the  presence  of  the  attesting  witness  as  his  certifi- 
cate, he  was  functus  officio,  and  had  no  power  to  go  on  to  make  the 
other.  These  are  two  separate  instruments,  for  there  is  an  attest- 
ing witness  to  each.  The  certificate  in  the  second  action  is  bad,  in 
directing  ''final  judgment''  to  be  signed,  without  saying  what  judg- 
ment is  intended.  All  that  th^  arbitrator  had  a  right  to  do  under 
the  Judge's  order,  if  he  found  for  the  defendants,  was  to  direct  a 
judgment  of  nonsuit.  The  words  "  final  judgment "  in  the  Judge's 
order  applied  to  a  finding  for  the  plaintiff. 

(Erlb,  J. :  There  are  the  words  "  or  in  such  manner  or  upon 
such  terms  as  may  be  decided  by  the  certificate  of  the  arbitrator.") 

As  to  the  third  point,  the  cases  show  that  the  issues  should  have 

been   specifically  disposed  of :  Brooks  v.  Parsons  (6) ;  Kilbum  v. 

Kilbum  (7) ;   Cooper  v.  Langdon  (8) ;  Bourke  v.  Lloyd  (s) ;  England 

V.  Davison  (9);  Pearson  v.  Archbold  (lo) ;  Stoneheiver  y,  Farrar  (ii). 

The  case  of  Waddle  v.  Downman  is  distinguishable,  as  there,  by 

the  order  of  reference,  the  arbitrator  was  to  find  a  fact  one  way  or 

the  other,  and  the  verdict  to  be  *entered  accordingly.     In  Adam       [  *"25  ] 

V.  Howe,  the  question  turned  simply   upon  what  the  arbitrator 

(1)  12  M.  &  W.  562  ;  S,C,\  Dowl.  (7)  67  B.  E.  780  (13  M.  &  W.  671 ; 
&  L.  560,  8.  a  2  Dowl.  &  K  633). 

(2)  a  Dowi.  &  L.  331.  (S)  GO  K  E,  071    (9  M.  dfe  W.  60; 

(3)  02  R.  XL  TUl  {10  M,  &  W.  550  i  S.  C,  \  Dowl.  N.  S.  392). 
S.  a  2  Dowl,  N.S.  452).  (9)  13  Dowl.  1052, 

(4)  14  M-  &  W,  822.  (10)  63  11.  R.  (159  (11  M.  &  W.  477  ; 

(5)  15  M.  &  W.  310  i  8.  a  div,  nom.  S.  t\  '2  Dowl,  K.  8.  101 S). 

3  Dowl  &  L.  672.  (11)  GG  11,  R.  544  (6  Q,  B,  730), 

(6)  \  Dowl.  &  L,  6J>1, 
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In  re  meant  in  his  award,  when  he  spoke  of  the  issue  "  firstly  "  joined 
^  AKif  between  the  parties.  The  same  objection  applies  to  the  certificate 
Rbbob.       Jjj  ^Jjq  second  action. 

Cur.  adv.  tmlt. 

Erlb,  J.,  delivered  judgment : 

In  the  first  action  a  verdict  was  taken  for  the  plaintiffs  on  all 
the  issues,  subject  to  a  reference  of  this  and  the  other  cause,  with 
power  to  the  arbitrator  to  certify.  The  arbitrator  delivered  two 
papers  containing  two  certificates  for  the  two  causes ;  and  it  has 
been  objected  that  he  had  power  to  make  only  one  certificate. 

The  answer  is,  that  it  may  be  intended  that  the  papers  were 
made  at  the  same  time ;  and  if  so,  they  would  be  one  instrument 
containing  the  decision  of  each  cause,  written  on  separate  papers 
for  the  purpose  of  being  applied  to  the  separate  causes. 

It  was  further  objected,  that  a  certificate  for  ''  final  judgment  " 
for  the  defendants  in  the  second  action  was  an  excess  of  authority, 
as  it  did  not  specify  the  kind  of  judgment ;  but  the  answer  is,  that 
the  Judge's  order,  which  had  been  made  to  increase  the  power  of 
the  arbitrator  in  this  action,  authorizes  a  certificate  in  these  terms. 

It  was  further  objected,  that  each  issue  in  the  first  cause  was  not 
disposed  of  by  certifying  that  the  verdict  found  for  the  plaintiffs 
should  stand ;  such  verdict  being  in  effect  stated  in  the  order  of 
reference  to  be  on  all  the  issues ;  and  it  was  contended,  first,  that 
all  the  issues  did  not  comprise  each  issue,  for  which  Brooks  v. 
Parsons  was  cited ;  and  secondly,  that  non  assumpsit  was  divisible, 
where  there  were  several  counts,  as  in  this  case,  and  should  be 
specifically  disposed  of  in  respect  of  each  count ;  for  whi6h  KUbum 
V.  Kilhum  was  cited. 

The  answer  is,  that  the  decision  of  all  the  issues,  is  a  decision  of 
L  •526  ]  each ;  and  the  decision  of  the  whole  of  one  *issue,  is  a  decision  of 
all  the  parts  of  that  one.  In  Brooks  v.  Parsons  (1),  there  appears 
to  have  been  one  count  and  two  pleas,  each  of  which  were  neces- 
sarily disposed  of  by  the  award  for  the  plaintiff;  and  I  am  not 
aware  of  any  other  decision  that  a  specific  finding  on  each  issue 
is  necessary,  when  a  general  finding  disposes  of  each  issue  with- 
out possible  ambiguity;  and  Cooper  v.  Langdon{2);  Williams  v. 
Moulsdale  (3) ;  Ih'esser  v.  Stansfield  (4)  ;   Stonehewer  v.  Farrar  (6), 

(1)  1  Dowl.  &  L.  691.  (4)  14  M.  &  W.  822. 

(2)  60  E.  E.  671  (9  M.  &  W.  60).  (5)  66  E.  E.  544  (6  Q.  B.  730). 

(3)  66  E.  E.  665  (7  M.  &  W.  134J. 
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per  Lord  Dbnman  :  Hunt  v.  Hunt  (1)  ;  Avelett  v.  Ooddard  (2),  tend         In  re 
to  a  different  conclusion ;    and  Adam  v.  Roxve  (s)  shows  that  a        ^^ 
finding  for  the  plaintiff  on  a  divisible  general  issue  comprises  each       K»fKc*« 
Bub-division  thereof. 

Here  the  certificate  adopts  in  terms  the  finding  of  the  jury,  and 
BO  should  be  as  operative  as  a  verdict:  Cromer  v.  Ghurt{4).  For 
this  reason  the  present  case  is  distinguishable  from  Kilhurn  v. 
Kilbuni  (6),  where  the  award  was  of  a  sum  of  money,  without  in 
terms  deciding  the  issue ;  and  it  appears  to  me  probable  that,  on 
this  ground,  there  is  a  distinction  between  the  present  case  and 
Brooks  v.  Parsons, 

It  was  further  objected,  that  a  certificate  for  final  judgment  for 
the  defendant  in  the  second  action  was  uncertain,  because  there 
were  a  number  of  pleas,  each  of  which  required  to  be  specifically 
disposed  of ;  but  there  are  several  answers : 

First,  that  the  Judge's  order  in  this  case  specifically  authorizes 
this  finding. 

Secondly,  that  it  is  not  clear  that  issues  had  been  so  joined 
as  to  be  capable  of  being  specifically  disposed  of :  see  Wynne  v. 
Edwards  (6) ;  Eardley  v.  Steer  (7). 

Thirdly,   that  a  general  finding  for  the  defendant  would   be       [  ^^^  ] 
intended  to  be  on  all  the  issues:   Cooper  v.  Langdon. 

Fourthly,  that  if  the  costs  of  certain  issues  were  left  in  uncer- 
tainty, it  would  be  better  to  hold  the  award  valid,  subject  to  the 
successful  party  allowing  to  his  opponent  the  costs  of  all  such 
issues  :  see  Morgan  v.  Smith  (s) ;  England  v.  Davison  (9) ;  Leeming 
V.  Feamley  (10).  This  method  is  preferable  to  holding  the  award 
void,  as  it  would  prevent  waste  of  costs,  and  for  other  causes. 

Rule  discharged, 

(1)  49  B.  B.  717  (6  Dowl.  442).  (6)  12  M.  ft  W.  708. 

(2)  59  B.  B.  820  (11  L.  J.  C.  P.  123).  (7)  41  B.  B.  726  (4  Dowl.  423). 

(3)  3  Dowl.  &  L.  331.  (8)  1  Dowl.  N.  S.  617. 

(4)  15  M.  &  W.  310.  (9)  9  Dowl.  1052. 

(5)  67  B.  B.  780  (13  M.  &  W.  671).  (10)  39  B.  B.  616  (5  B.  &  Ad.  403). 
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1849.         In  re  an  Arbitration  between  SAMUEL   LLOYD  the 
I  ^]  Younger,  and  Others  and  JOSEPH  SPITTLE. 

In  re  an  Arbitration  between  SAMUEL  ADDISON 
AND  JOSEPH  SPITTLE. 

(6  Dowl.  &  L.  531--d36;  S.  C.  18  L.  J.  Q.  B.  151.) 

By  a  deed  of  arbitration  between  S.  L.  and  J.  S.,  after  reciting  that  J.  S. 
had  committed  trespasses  upon,  and  worked  the  coal  of  certain  mines  belonging 
to  S.  L.,  it  was  referred  to  two  arbitrators  to  award  what  amount  should  be 
paid  by  J.  S.  for  these  injuries ;  **  the  costs  and  charges  of  the  agreement, 
and  the  costs,  &c.,  of  and  attending  or  incident  to  the  arbitration  or  award, 
including  the  payment  to  be  made  to  the  said  referees  and  their  umpire,"  &c., 
**to  be  borne  and  paid  by  J.  S.,  and  to  be  awarded  accordingly."  The 
award  found  the  amount  to  be  paid  by  J.  S.  for  the  value  of  the  injuries  to 
be  888/.  58.  ;  and  that  the  costs  incident,  &c.  to  the  award,  *'  including  the 
payment  to  be  paid  to  us  the  said  referees,  amounting  in  the  whole  to  the 
sum  of  36/.  \68.  4(/.,  should  be  paid  by  the  said  J.  S.  to  Mr.  J.  O.,  at 
the  office  of,"  &c.,  *'on  the  deliveiy  of  this  our  award."  There  was  no 
mention  made  as  to  the  costs  of  the  agreement  of  reference.  A  rule  having 
been  obtained  calling  on  J.  S.  to  show  cause  why  he  should  not  pay  the 
sum  of  888/.  ds, :  Held,  that  it  was  no  answer  that  the  costs  of  the  agree- 
ment of  reference  were  not  included  in  the  award ;  or  that  the  costs  of  the 
reference  and  the  award  were  awarded  in  one  sum ;  or  that  they  were 
awarded  to  a  stranger:  as  the  damages  were  clearly  separable  from  the 
costs ;  and  the  award  might  be  enforced  as  to  the  former,  without  reference 
to  the  latter. 

Where  the  time  for  making  an  award  had  been  duly  enlarged,  but  by 
mistake  appeared  in  the  recital  of  the  award  to  have  been  enlarged  after 
the  time  for  doing  so  had  expired :  Held  no  ground  for  refusing  to  enforce 
the  award. 

In  the  first  mentioned  case,  a  rule  had  been  obtained  in 
Michaelmas  Term  last,  calling  upon  J.  Spittle  to  show  cause  why 
he  should  not  pay  a  sum  of  888Z.  5a.  under  an  award. 

It  appeared  that  by  a  deed  of  submission  made  between  Lloyd 
and  others,  his  partners,  of  the  one  part,  and  J.  Spittle  of  the 
[  *5S2  ]  other  part,  after  reciting  that  J.  Spittle  *had  committed  certain 
trespasses  upon,  and  had  worked  and  gotten  the  coal  out  of  certain 
mines,  the  property  of  Lloyd  and  his  partners,  it  was  referred  to 
two  arbitrators,  and,  in  case  of  their  difference,  to  an  umpire,  to 
award  and  determine  what  amount  should  be  paid  for  the  injuries 
so  sustained  and  the  expenses  of  proof,  and  to  settle  the  matters  in 
dispute.  There  was  a  clause  in  the  deed  to  the  following  effect : 
*'  And  the  costs  and  charges  of  this  agreement,  and  the  costs  and 
charges  and  expenses  of,  and  attending  or  incident  to  the  said 
arbitration  or  award,  including  the  payment  to  be  made  to  the 
said  referees  and  their  umpire,  and  for  any  proofs  that  may  be 
required  by  them,  shall  be  borne  and  paid  by  the  said  J.  Spittle, 


and  shall  be  awarded  accordingly/'     The  award  was  made  by  the         in  re 

arbitrators  on  the  BOtii  of  March,  1830,  who  awarded  **  that  the  said       ^^^l^ 

J.  Spittle  shall  pay,  or  cauBe  to  be  paid,  unto  the  said  S.  Lloyd,      -"^p' rrLE. 

J.  F.  Foster,  L,  Foster  and  S.  Lloyd,  on  the  1st  day  of  May,  1848, 

between  the  hours  of  nine  and  twelve  in  the  forenoon,  at  the  office 

of  Mr,  G.  Hunt,  situate  in  Wednesbury,  the  sum  of  888L  5s.,  as  and 

for  the  vahie  of  the  coal  worked  and  gotten  by  the  said  J.  Spittle 

from  and  under  the  said  two  pieces  of  land  at  Kingshill,  in  the  said 

parish   of  Wednesbury/'  &c*,  **  belonging   to   the  said  S.  Lloyd, 

J»  F.  Foster,  L*  Foster,  and  S.  Lloyd,  after  deducting  therefrom 

the  expenses  of  carrying  and   raising,  but   not   of  working  and 

getting  the  same;  and  for  the  expenses  incurred  by  them,  the  said 

S.  Lloyd,  J,  F.  Foster,  L*  Foster,  and  S.  Lloyd,  in  proving  the 

several  trespasses  committed  by  the  said  J-  Spittle ;  and  that  such 

Bum  of  888(.  5$^  shall  be  accepted  by  the  said  S.  Lloyd,  J,  F.  Foster, 

L.  Foster,  and  S.  Lloyd,  in  full  satisfaction  thereof  accordingly. 

And  we  do  further  award  that  the  costs,  charges,  and  expenses 

of,  and  attending  or  incident  to  the   said   arbitration  or  award, 

including    the    payment    to   be   made   to   us,   the   said   referees, 

amounting  in  the  whole  to  the  sum  of  36/.  16«,  4if.,  shall  be  paid 

by  the  said  J,  Spittle  to  Mr,  John  Orion,  at  the  office  of  Messrs, 

Ingleby  and   *Wragge,   in   Bennett's   Hill,   Birmingham,   on  the       ['^''^J^] 

del t very  of  this  our  award/' 

Hti{jh  HiU  now  showed  cause : 

It  is  submitted  thnt  the  award  is  bad,  or,  at  any  rate,  its  validity 
is  doubtful ;  and  the  Court  will  not,  unless  an  award  he  clearly 
good,  enforce  it  by  a  motion  of  this  kind,  but  will  leave  the  parties 
to  their  remedy  by  action.  By  the  agreement  of  referencei  **  the 
costs  and  charges  of  this  agreement,"  tVc,  are  to  be  borne  and  paid 
by  J,  Spittle,  '*  and  shall  be  awarded  accordingly/*  That  must  mean 
that  they  shall  be  **  ascertained,''  and  awarded*  The  award,  there- 
fore, 18  bad  for  not  awardmg  the  costs  of  the  agreement  of  reference. 
Secondly,  it  Is  bad  for  awarding  the  costs  in  one  entire  sum,  those 
which  might  be  due  to  the  arbitrators,  and  those  which  might  be 
due  to  the  other  party:  RfMnmn  v,  Il€ndvrson{\).  Thirdly,  it  is 
bad  for  awarding  the  costs  to  be  paid  to  a  stranger  :  Dyer,  242,  {a). 

(Eblb,  J, :  The  rule  does  not  call  upon  Spittle  to  pay  the  coats, 
but  merely  the  amount  awarded  by  way  of  damages.) 

(1)  18  E.  R  374  (6  M.  &  S,  276)* 
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In  re         It  renders  the  award  not  final :  Wyket  v.  Shipton  (1). 
Llotd 

Spittle.  (Erlb,  J. :  By  the  agreement  of  reference,  Spittle  is  to  pay  the 

costs  at  all  events.     Can  he  complain  now  that  he  is  not  called 

on  to  pay  them  ?    In  all  the  cases  in  which  an  objection  like  this 

has  been  taken,  it  has  been  by  the  party  who  was  entitled  to  the  costs.) 

The  objection  is  often  taken  on  applications  to  set  aside  an  award. 
Here,  the  Court  is  only  asked  not  to  enforce  it. 

I/ush,  in  support  of  the  rule : 

No  objection  is  made  to  the  award  as  far  as  the  amount  awarded 

in  respect  of  the  subject-matter  is  concerned,  and  the  award  is  only 

[  ^534  ]       sought  to  be  enforced  as  to  that  sum.    It  is  not  contended  that  *the 

objections  taken  would  be  any  ground  for  setting  aside  the  award ; 

and,  therefore,  they  can  be  no  answer  to  this  application.     The 

finding  as  to  the  costs  may  be  separated  from  the  rest  of  the  award. 

In  Bedamv.  ClerkBon(z)f  the  arbitrator  awarded  a  sum  to  be  paid 

to  a  stranger ;   but  although  the  award  as  to  that  was  bad,  the 

Court  held  the  award   as   to    the   rest   sufficient.     The  case  in 

Dyer,  242  (a),  was  not  where  the  costs  merely  of  the  award  had 

been  directed  to  be  paid  to  a  stranger. 

Cur.  adv.  inift. 

In  be  Arbitration  between  Addison  and  Spittle. 

In  this  case  a  similar  rule  had  been  obtained  to  that  in  the 
former  case.  A  similar  deed  of  submission  had  been  entered  into, 
and  a  similar  award  (3)  made,  directing  the  payment  of  1,334Z.  9s., 
and  a  sum  of  971.  3s.  4t2.  for  costs,  in  the  same  terms  as  in  the 
former  award.  The  time  for  making  the  award  had  been  duly 
enlarged  at  the  proper  period ;  but  in  the  recital  of  the  award  it 
appeared  to  have  been  made  after  the  time  for  so  doing  had  elapsed. 

£r.  Hill  now  showed  cause,  and  renewed  the  objections  taken 
in  the  former  case : 

There  is  this  further  objection,  that  here  the  award  is  bad  on 
the  face  of  it;  the  time  for  making  it,  appearing  to  have  been 
enlarged,  after  the  time  limited  for  doing  so,  had  expired.  It  is 
true,  that  upon  referring  to  the  rule  of  Court,  the  mistake  appears ; 
but  in  Bemey  v.  Recul  (4)  it  was  held,  that  a  rule  making  an 

(1)  3  Nev.  ft  M.  240 ;  8.  C.  Ad.  &  the  award,  but  as  it  was  not  noticed 
El.  246,  n.  (a).  in  the  judgment,  it  is  here  omitted. 

(2)  1  Ld.  Bay.  123.  (4)  7  a  B.  79. 

(3)  There  was  a  slight  difference  in 
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agreement  of  reference  a  rule  of  Court,  is  not  evidence  of  the         [n  re 

,  .         .  Lloyd. 

agreement  to  refer.  j^^d 

Spittlb. 
LiLsh  was  heard  in  support  of  the  rule :  [  5S6  ] 

With  reference  to  the  last  objection,  the  Court,  it  is  submitted, 

will  not  give  any  effect  to  it,  as  the  agreement  of  reference  has 

been  made  a  rule  of  Court ;  and  that  could  only  be  done  upon  an 

affidavit  of  the  time  for  making  the  award  having  been  duly 

enlarged. 

Cur.  adv.  vtdL 

Erle,  J.,  afterwards  delivered  the  following  judgments. 

In  be  Abbitbation  between  Llotd  and  Spittle. 

On  showing  cause  against  a  rule  for  payment  of  damages 
awarded,  it  was  contended  that  the  validity  of  the  award  was 
doubtful ;  because  the  costs  of  the  agreement  to  refer  were  not 
included  in  the  award,  and  because  the  costs  of  the  reference  and 
the  award  were  awarded  in  one  sum,  and  because  they  were 
awarded  to  a  stranger. 

It  is  not  necessary  to  decide  whether  these  objections  are  valid, 
because  the  motion  is  made  only  in  respect  of  the  damages  without 
the  costs. 

If  the  fact  is  that  this  award  is  defective  in  the  part  relating  to 
costs,  it  is  so  far  a  relief  to  the  defendant,  as  he  is  by  the  submis- 
sion made  liable  to  them  at  all  events ;  and  where  the  damages  are 
clearly  separable  from  the  costs,  there  are  authorities  for  enforcing 
the  award  for  the  damages,  either  without  the  costs,  or  on  condi- 
tion of  allowing  the  costs,  said  to  be  undisposed  of,  to  the  opponent ; 
Morgan  v.  Smith  (1) ;  England  v.  Davison  (2) ;  In  re  Leeming  and 
Fearnley  (3). 

In  be  Abbitbation  between  Addison  and  Spittle.  [  636  ] 

In  this  case  there  is  the  same  answer  to  the  same  objections, 

and  to  the  additional  objection,  that  the  date  of  the  enlargement 

of  the  time  is  misrecited  in  the  inducement  to  the  award. 

The  answer  is,  that  the  recital  is  evidence  only,  and  is  not  an 

essential  part  of  the  award ;  and,  as  in  truth  the  enlargement  was 

valid,  this  mistaken  recital  is  no  ground  for  refusing  to  enforce  the 

award. 

Rule  absolute  in  both  cases. 

(1)  1  DowL  N.  S.   617;    8.   C.    9         (2)  9  DowL  1052. 

.  &  W.  427.  (3)  39  E.  E.  516  (5  B.  &  Ad.  403). 
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CHANCERY. 


1846. 
Nov,  6. 

Chancery, 

SHADWBLL, 

V.-C. 
[29] 


WA8TELL  V.   LESLIE. 
Ex  PARTE  CAETER 

(11  Jurist,  29 ;  15  Sim.  453,  n.) 

A.,  being  entitled  under  a  decree  to  an  annuity,  which  she  was  to  receive 
from  the  receiver  in  the  cause,  boiTOwed  1002.  from  B.,  and  signed  a  memo- 
randum of  agreement  to  the  effect  that  her  said  annuity  should  be  a  security 
for  that  sum  and  interest,  and  also  gave  an  order  upon  the  receiver  for  pay- 
ment to  B.  of  100/.  Upon  B.  presenting  the  order  to  the  receiver,  the 
receiver  stated  that  he  would  not  pay  it,  because  A.  had  desired  him  to  pay 
to  no  person  but  her  agent.  Upon  the  petition  of  B.,  praying  an  order  upon 
the  receiver  for  payment:  Held,  that,  as  A.  appeared  and  opposed  the 
petition,  the  Court  had  no  jurisdiction  to  make  the  order  upon  {letition,  but 
that  B.  should  have  come  by  bill. 

[A  NOTE  of  this  case  has  been  already  reported  from  15  Sim. 
458,  n.     See  74  R.  R.  p.  124,  n.] 


1847. 
Jan,  11. 

Chancery, 

Knight 
Bbuce,  V.-C. 

[274] 


WROUGHTON  v.  BATICLAY. 

(11  Jurist,  274.) 

Two  defendants,  one  of  whom  was  a  solicitor,  admitted  by  their  answer 
that  documents  were  in  their  power :  their  solicitor,  with  his  partner, 
claimed  a  lien  upon  them  for  costs  and  on  a  motion  that  the  defendants 
should  pay  the  costs  in  order  to  facilitate  the  production  of  the  documents, 
the  Court  declined  to  make  the  order. 

The  defendants  in  this  suit  represented  a  public  Company,  and 
by  their  answer  they  admitted  that  certain  documents  were  within 
their  power.  Mr.  Bush  was  one  of  the  defendants,  and  he  and  bis 
partner,  Mr.  Mullens,  were  solicitors  to  the  Company,  and  claimed 
a  lien  on  the  documents  for  certain  costs. 

J.  A,  CootCy  for  the  plaintiff,  moved  that  the  defendants  might 
be  ordered  to  pay  the  costs  claimed  by  Messrs.  Bush  and  Mullens,  and 
submitted  that  they  were  bound  to  do  so  in  order  to  facilitate  the 
production  of  the  documents. 

Prww-  appeared  for  the  defendants. 

Knight  Brucb,  V.-C. : 

I  do  not  consider  myself  at  liberty  to  order  the  defendants  to  pay 
these  costs  for  the  purposes  of  this  motion. 


IN  THE  QUEEN'S   BENCH. 


WICKS  V.  COX.  1847. 

(1 1  Jurist,  542—543.)  AprilJO. 

If  "all  or  any  of  the  matters  in  difference  between  the  parties"  are     -®^*^  Court, 
referred  to  arbitrators,  who  disa^ee,  but  only  as  to  the  costs,  yet  the    Colkridqb, 
umpire  muist  adjudicate  on  the  whole  question.    Arbitrators  cannot  cancel 
a  deed  of  apprenticeship,  where  the  apprentices  are  not  parties  to  the         F  ^*2  ] 
submission. 

Covenant.  The  action  was  referred,  and  the  order  of  reference 
made  a  rule  of  Court.  It  set  forth  that  **  the  matters  in  difference, 
and  all  or  any  other  matters  in  dispute  between  the  parties,"  were 
'  to  be  referred  to  two  arbitrators,  with  power  to  call  in  a  third  party 
as  umpire  if  they  should  deem  it  expedient  or  necessary.  The 
arbitrators  differed  as  to  the  awarding  of  the  costs,  and  thereupon 
the  umpire  made  an  award,  to  the  effect  that  the  action  should  be 
put  an  end  to ;  that  certain  indentures  of  apprenticeship,  on  which 
the  action  was  brought,  should  be  cancelled ;  that  the  defendant 
should  pay  20Z.  as  damages,  and  that  the  costs  should  be  paid 
equally  by  the  plaintiff  and  the  defendant. 

Bovill  then  obtained  a  rule  nisi  to  set  aside  the  award,  on  the 
ground  of  excess  of  authority :  first,  as  to  the  whole  of  the  award, 
as  the  arbitrators  had  differed  only  with  regard  to  the  costs,  and 
had  referred  that  only  to  the  umpire ;  and  secondly,  as  to  that  part 
of  the  award  which  assumed  to  cancel  the  indentures  of  apprentice- 
ship, inasmuch  as  the  submission  referred  to  the  action  alone,  and 
as  the  apprentices  were  parties  neither  to  the  action  nor  to  the 
submission,  they,  therefore,  could  not  be  affected  by  the  award  of 
the  umpire. 

Butt  showed  cause : 

As  to  the  first  point,  the  award  of  the  umpire  was  good ;  the 
question  of  costs  could  not  be  referred  separately  to  the  umpire ;  as 
soon  as  he  was  called  in,  the  whole  of  the  matters  in  difference  fell 
under  his  jurisdiction,  and  he  was,  therefore,  bound  to  adjudicate 
thereon:  Curson  v.  Sturmer(\),  Tollit  v.  Saunders (2).  These  two 
♦cases  are  exactly  in  point ;  in  the  latter,  the  arbitrators  had  awarded  L  *fi*3  ] 
on  five  points,  and  referred  a  sixth  to  an  umpire,  and  the  award 

(1)  1  Boll.  Abr.  K  4%  (2)  23  R.  R  732  (9  Price,  612). 
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WioKs       was  held  bad,  as  they  were  not  authorised  to  make  the  award  in 
Cox. '      that  detached  manner. 

(Coleridge,  J. :  Here  the  words  are  **  all  or  any  "  of  the  matters 
in  difference.) 

That  made  no  difference ;  ''  all  or  any  "  meant  the  whole  of  the 
matters  in  difference.    The  Court  would  not  put  such  a  construction 
on  those  words  as  would  enable  the  arbitrators  to  award  on  points  in 
dispute,  and  the  umpire  on  the  point  of  costs ;  in  other  words,  to 
allow  of  two  distinct  and  independent  awards  on  the  same  subject. 
It  would,  in  fact,  be  construing  "  any  matter,"  to  mean  any  part  of 
any  one  matter.    As  to  the  second  point,  the  father  and  the  master 
of  the  apprentices  were  parties  to  the  submission,  and  the  appren- 
tices might  well,  therefore,  be  held  to  be  bound  by  the  award.    A 
magistrate  was  empowered  to  cancel  indentures  of  apprenticeship 
on  sufficient  grounds  being  shown,  and  the  arbitrators  were  in  an 
analogous  position.    In  point  of  fact,  this  was  brought  under  theii 
notice  as  one  of  the  matters  in  difference.    In  Watson  on  Awards, 
p.  192,  2nd  edit.,  all  the  authorities  were  collected. 

Coleridge,  J.,  intimated,  that,  as  to  the  second  point,  the  rule 
must  be  made  absolute. 

BovUlf  contra : 

As  to  the  other  point,  the  question  turns  on  the  construction  of 
the  order  of  reference ;  the  words  empowering  the  arbitrators  to  call 
in  an  umpire  must  be  taken  in  conjunction  with  the  preceding 
words,  "  all  or  any  of  the  matters  in  difference."  The  payment  of 
costs  was  one  of  the  matters  in  difference,  and  was  the  only  matter 
in  which  the  arbitrators  disagreed.  This,  therefore,  and  this  alone, 
was  the  subject  over  which  the  umpire  had  jurisdiction. 

Coleridge,  J.: 

If  arbitrators  do  not  agree  on  all  points,  then,  by  intendment  of 
law,  the  umpire  they  call  in  must  decide  on  all.  Here,  as  they  did 
not  agree,  it  follows  that  the  umpire  was  right  in  adjudicating 
as  he  did. 

Ride  absolute  as  to  so  much  of  the  award  as  re/erred  to 
the  indentures ;  discharged  as  to  the  rest 


Ex   PAKTE  HOLLAND,  In   be  BUXTON   SCHOOL  (1). 
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Where  tnistaes  of  a  acliool  liave  hj  tlie  foutidatton-deed  power  to  remoye 
tke  master  at  their  diBcretiou,  they  uiaj  r^mava  Him  without  asiiiguiug  ai)y 
rsftflon,  if  thej  do  not  ojck  froiu  corrupt  or  improper  motiyea. 


184?. 
Feb.  13, 


Knioht 

The  petition  in  this  case  was  presented  by  Mr*  Holland,  late  i^s^^ce,  v.-o. 
master  of  the  Buxton  Free  School,  praying  to  be  reinstated  in  hie  ^  ^ 
office,  on  the  ground  that  he  had  been  illegally  and  improperly 
removed  by  two  of  the  trustees.  By  a  deed,  dated  in  the  27th  year 
of  the  reign  of  King  Charles  the  Second^  certain  property  at  Buxton, 
in  Derbyshire,  was  conveyed  to  William,  Earl  of  Devonshire,  Sir 
John  Gell  and  others,  and  their  heirs,  for  the  purpose  of  fuimding 
and  establishing  a  school  for  teaching  Latin,  English,  and  writing. 
By  the  terms  of  the  deed  the  schoolmaster  was  to  be  chosen  by  so 
many  of  the  trustees  and  their  heirs  as  should  meet  every  Michaelmas 
Day  yearly,  or  at  such  other  times  as  the  school  should  be  void  of  a 
master,  or  by  the  major  part  of  them  that  should  so  meet  i  and 
such  schoolmaster  should  from  time  to  time  be  placed  therein,  and 
displaced  by  a  majority  of  them,  as  they  in  their  discretion  should 
see  occasion*  The  present  trustees,  who  were  appointed,  together 
with  others,  by  a  deed,  dated  in  1811,  are  the  Duke  of  Devon shirej 
Mr-  Simpson,  Mr,  Middle  ton,  and  Mr.  Heacoek,  In  January, 
1845,  Mr.  Holland,  who  had  been  appointed  master  in  184'2,  received 
the  following  notice,  which  was  signed  only  by  Middleton  and 
Heacock,  though  it  was  admitted  that  the  other  trustees  concurred 
in  it:  **  We,  the  undersigned,  hereby  require  and  gi\e  you  notice 
to  relinquish  the  situation  of  schoolmaster  of  Buxton  school,  to 
which  you  were  appointed  in  January,  1842/' 

Rtissell  and  John  AdamMf  for  the  petitioner,  said,  that,  although 
the  trustees  Iiad,  by  the  terms  of  the  foundation-deed,  the  power 
of  dismissing  the  schoolmaster  *'  at  their  discretion,"  yet  still,  in 
the  exercise  of  their  functions,  they  were  bound  to  exercise  a  sound 
and  honest  discretion,  and  not  to  act  in  a  merely  arbitrary  and 
capricious  manner.  How  could  it  be  seen  whether  they  had  fairly 
and  honestly  exercised  their  discretion,  if  they  could  do  as  they  had 
affected  to  do  in  this  case — ^dismisa  the  mastar,  without  assigning 
any  reasons  for  so  doing,  without  even  stating  any  charges  of 
(I)  D€ft    V.  BfrtntU  (1S70)  U  R,  6  Cb.  489,  40  L.  J.  CL  452,  24  L.  T.  109. 
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Kx  parte  neglect  or  misconduct  on  hie  part  ?  *  *  The  master,  paid  as  he 
was  by  the  rents  of  land,  had  a  freehold  interest  in  his  office,  and 
was  not  capable  of  removal,  as  he  had  been  attempted  to  be  removed. 
He  was,  therefore,  on  all  grounds,  entitled  to  be  reinstated  in  his 
office,  in  the  manner  he  prayed  by  his  petition. 

Kenyan  Parker  and  Currey^  for  the  respondents,    were  not 
called  on. 

Knight  Bruce,  V.-C.  : 

Assuming  that  the  Court  is  in  possession  of  all  the  evidence 
which  can  be  obtained  with  regard  to  the  foundation  and  nature  of 
this  charity,  and  assuming  that  the  Court  has  jurisdiction  upon 
this  petition,  the  manner  in  which  the  case  strikes  me  is  this :  it 
may  be,  and  probably  is,  true  that  the  trustees,  or  the  gentlemen 
professing  to  be  trustees,  who  came  into  that  position  in  the  year 
1811,  did  not  do  so  regularly ;  but  they  and  the  survivors  of  them 
have,  as  I  collect,  ever  since  the  year  1811,  constantly  officiated 
and  acted  as  the  trustees,  without  objection  and  without  question ; 
and  the  schoolmaster,  whose  office  is  now  in  question,  was  appointed 
by  them  or  some  of  them  in  the  year  1842,  more  than  thirty  years 
after  the  date  of  the  deed  appointing  them.  It  appears  to  me, 
therefore,  that,  for  every  purpose  of  the  present  petition,  I  must 
take  the  appointment  of  the  trustees  in  1811  to  be  regular.  The 
next  question  is,  whether  the  trustees,  having  by  death  been  reduced 
to  the  number  of  four,  not  any  additional  trustees  having  been 
elected,  it  was  competent  to  the  four,  the  only  remaining  four,  to 
act  in  the  execution  of  the  trust.  I  think  that  it  was.  I  do  not 
see  anything  in  the  documents  before  me  to  render  it  improper  for 
the  trustees  to  act  while  their  number  was  so  small  as  four,  though, 
perhaps,  their  number  ought  to  have  been  larger,  that  is  to  say, 
new  trustees  should  have  been  appointed.  Then  comes  the  ques- 
tion, whether,  upon  these  papers,  I  can  hold  that  this  gentleman 
has  acquired  a  freehold  interest,  or  an  interest  in  the  nature  of  a 
freehold  interest,  or  an  interest  analogous  to  a  freehold  interest,  in 
his  office,  or  in  the  lands,  the  rents  of  which,  or  a  portion  of  the 
rents  of  which,  were  to  remunerate  him ;  and  I  am  of  opinion  that 
I  cannot  do  so.  I  consider  it  to  be  clear  and  admitted,  that  the 
trustees  had  power,  for  the  time  being,  to  remove  him,  at  their 
discretion.  Now,  if  that  expression  does  not  mean  strictly  **  at 
their  own  will  and  pleasure,"  it  means  something  not  far  removed 
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from  it.  I  agree,  that  this  Court  cannot  allow  them  to  execute 
that  power  corruptly,  or  from  improper  motives,  as  Lord  Eldon 
said  in  the  Chippenham  case.  But  corrupt  and  improper  motives 
seem  here  to  be  out  of  the  question.  It  is  said,  however,  that  the 
trustees  had  not  all  met,  though  they  had  all  concurred  in  the 
removal,  and  that  they  did  not  assign  any  reason  for  such  a  pro- 
ceeding. I  am  of  opinion  that  I  cannot,  for  the  purpose  of  this 
petition,  hold,  that  they  should  have  met,  the  circumstances  ^being 
such  as  I  liave  stated ;  and  I  think  that  they  are  not  bound  to 
assign  a  reason,  there  being  no  ground  to  say  that  they  acted 
corruptly  or  from  improper  motives.  The  result  is,  that  I  cannot 
act  in  favour  of  Mr.  Holland  in  this  case,  if  I  am  to  suppose  that 
all  the  materials  are  before  me ;  but  the  evidence  does  not  satisfy 
me  that  a  sufficient  search  has  been  made  for  the  deeds  which  have 
not  been  produced.  I  am  of  opinion,  therefore,  (subject  to  what 
the  respondent's  counsel  may  say),  that  the  petitioner  is  entitled 
to  have  some  further  information  on  this  subject. 

The  petition  having  been  ordered  to  stand  over  for  further  search 
to  be  made  for  deeds  relating  to  the  foundation,  with  a  view  to 
ascertain  whether  the  master  had  a  freehold  interest,  or  an  interest 
analogous  to  a  freehold  interest,  in  the  office,  and  on  each  of  these 
days  the  Court  being  informed  that  no  further  deeds  or  documents 
had  been  discovered,  on  the  latter  day  ordered  the  petition  to  be 
dismissed,  without  costs. 
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IN  THE  COUKT  OF  EXCHEQUER. 
DOE  D.   PARRY  V.   HUGHES. 

(llJuriat,  698— 699.) 

Wliere  a  moi-tgagor  who  continues  in  possession  of  the  mortgaged  premises 
with  the  consent  of  the  mortgagee,  makes  a  lease  to  a  third  party  who 
expends  money  in  improving  them,  the  circumstance  of  the  mortgagee's 
haying  occasionally  gone  to  look  at  the  improyements  is  not  of  itself 
eyidence  for  a  jury  that  he  has  accepted  the  lessee  as  his  tenant. 

Ejectment  by  a  mortgagee  against  his  mortgagor  to  recover 
possession  of  some  mills.  At  the  trial  before  Goltman,  J.,  it 
appeared  that  the  premises  in  question  had  been  mortgaged  by 
deed  of  17th  June,  1839,  with  the  usual  covenants ;  the  mortgage- 
money  to  be  repaid  within  a  year.  Subsequent  to  the  mortgage 
the  mortgagor  continued  in  possession,  and  let  some  of  the  mills  to 
a  Mill  Company  at  a  rent  of  120L  per  annum,  payable  monthly, 
who  expended  some  money  in  the  erection  of  machinery  upon  them. 
About  six  years  after  the  mortgage,  the  principal  and  interest  not 
being  paid,  the  present  ejectment  was  brought  without  either  a 
demand  of  possession  or  notice  to  quit.  On  its  being  shown  that 
the  mortgagee,  who  lived  only  at  a  short  distance  from  the  spot, 
had  frequently  gone  over  to  look  at  the  mills  and  the  improvements 
which  were  being  made  by  the  Company ;  Townsend,  on  the  part 
of  the  defendant,  contended,  that  this  was  evidence  of  his  having 
recognised  them  as  his  tenants,  according  to  the  opinion  intimated 
by  Lord  Dbnman  in  Evans  v.  EUiot  (i),  and  requested  the  Judge  to 
put  to  the  jury  the  question  whether  there  had  been  such  a  recogni- 
tion by  the  mortgagee.  This,  however,  Coltman,  J.,  refused  to  do, 
and  a  verdict  was  returned  for  the  plaintiff. 

Toumsend  moved  for  a  new  trial : 

The  question  whether  there  had  been  a  recognition  of  tenancy 
ought  to  have  been  left  to  the  jury.  The  lessor  of  the  plaintiff  has 
brought  this  ejectment  against  justice  and  equity  ;  for  if  he  objected 
to  the  Company  as  his  tenants,  he  ought  not  to  have  lain  by  when 
he  saw  them  expending  their  money  on  his  property.  Even  at 
law  that  circumstance  is  evidence  from  which  a  jury  might  infer 
that  he  had  accepted  them  as  his  tenants,  either  as  confirming  the 
lease  by  the  mortgagor,  or  giving  them  a  holding  from  year  to 
year,  in  which  latter  case  they  would  be  entitled  to  a  notice  to  quit. 
In  Evans  v.  EUiot  (l).  Lord  Denman  says :  "It  must,  I  think,  be 
(1)  48  R  E.  620  (9  Ad.  &  EL  342). 
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admitted,  that  a  mortgagee  may  so  bind  himself  by  his  own  conduct  dob  d. 
as  to  be  precluded  from  treating  the  mortgagor's  lessee  as  a  ^^^^ 
trespasser:  what  conduct  might  amount  to  a  recognition,  seems  Hughes. 
to  be  rather  matter  of  evidence  than  of  law ;  but  I  confess  that 
Doe  d.  Whitaker  v.  Hales  (i)  appears  to  me,  though  doubted  by  my 
brother  Littlbdalb  in  Doe  d.  Roger's  v.  Cadwalladei'  (2),  to  be  well 
decided.  I  am  by  no  means  prepared  to  admit  that  a  jury  would 
not  be  warranted  in  inferring  a  recognition  of  the  tenant's  right  to 
hold  from  the  mere  circumstance  of  the  mortgagee's  knowingly 
permitting  the  mortgagor  to  continue  the  apparent  owner  of  the 
premises  as  before  the  mortgage,  and  to  lease  them  out  exactly  as 
if  his  property  in  them  continued."  That  case  is  cited  and  com- 
mented on  in  1  Smith's  L.  C.  296.  In  Doe  d.  Sheppardw.  Alien  (3), 
also  Mansfield,  Ch.  J.,  says:  "A  great  deal  of  money  has  been 
expended  by  the  defendant  in  altering  and  improving  these  premises ; 
that  is  not  merely  a  circumstance  for  the  consideration  of  a  court 
of  equity  ;  and  if  the  plaintiff  lay  by  and  saw  that  laid  out,  it  is  a 
strong  circumstance  from  which  a  jury  might  imply  a  consent  to 
the  alteration." 

(Pollock,  C.  B.  :  The  question  there  *was  respecting  the  waiving       [  ^ggg  j 
a  forfeiture,  which  is  widely  different  from  creating  a  tenancy.) 

In  Adam's  Eject.  77,  it  is  said :  ''  If  the  mortgagor  makes  a  lease 
subsequent  to  the  mortgage,  and  the  mortgagee  consent  to  receive 
the  lessee  as  his  tenant,  he  will  not  thereby  confirm  the  lease,  but  he 
cannot  afterwards  determine  the  tenancy  without  a  notice  to  quit." 

Parke,  B.  : 

The  dictum  of  Lord  Denman,  Ch.  J.,  in  Evans  v.  Elliot  is  only 
that  cases  may  occur  in  which  there  is  evidence  which  ought  to  be 
submitted  to  a  jury  that  a  mortgagee  has  recognised  certain  parties 
as  his  tenants ;  as  for  instance  if  he  had  encouraged  them  to  expend 
their  money,  by  saying,  **  You  had  better  lay  out  your  money  "  in 
such  a  way.  But  the  evidence  in  the  present  case  is  clearly  insuffi- 
cient for  that  purpose, — it  is  nothing  more  than  that  the  mortgagee 
took  a  ride  over  to  see  the  property. 

Pollock,  G.  B.,  Eolfb,  and  Platt,  Barons,  concurring, 

Rule  refused. 

(1)  33  B.  E.  483  (7  Bing.  322).  (3)  12  R.  R.  697  (3  Taunt  78). 

(2)  36  B.  B.  633  (2  B.  &  Ad.  473). 
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CASES    AT    NISI    PRIUS. 

♦ 

AKM8W0RTH  v.  The  SOUTH  EASTERN  RAILWAY 

COMPANY  (1). 

(11  Jurist,  758—760.) 

In  an  action  by  an  executor  or  administrator  under  TiOrd  Campbeirs  Act 
(9  i^  10  Vict.  c.  93)  against  a  paHy  who  by  his  wrongful  act,  neglect,  or 
default  has  caused  the  death  of  the  testator  or  intestate,  the  damages  are 
not  to  be  estimated  according  to  the  value  of  the  deceased's  life  calculated 
by  annuity  tables ;  but  the  jury  should  give  what  they  consider  a  fair 
compensation. 

The  proper  question  for  the  jury  in  such  cases,  is  whether  the  circum- 
stances ai*e  such  that  if  the  deceased  instead  of  meeting  his  death  had  been 
only  wounded  in  consequence  of  the  conduct  of  the  defendant,  he  would 
have  been  entitled  to  damages  for  the  injury. 

An  action  will  not  lie  for  an  injury  caused  by  the  neglect  of  a  party  where 
the  person  injured  might  by  reasonable  care  have  avoided  the  mischief. 

This  was  an  action  framed  on  the  recent  stat.  9  &  10  Vict.  c.  93. 
The  declaration  was  as  follows  : 

''  Charlotte  Armsworth  the  plaintiff  in  this  suit,  administratrix 
of  all  and  singular  the  goods  and  chattels  which  were  of  James 
Armsworth  deceased  at  the  time  of  his  death,  who  died  intestate ; 
by  R,  D.  Neale  her  attorney,  complains  of  the  South  Eastern 
Railway  Company  the  defendants  in  this  suit,  who  have  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the  case.  For 
that  whereas  heretofore,  to  wit  on  the  12th  January,  1847,  the 
defendants  were  possessed  of  divers  to  wit  fifty  trucks,  and  of  a 
steam-engine  then  drawing  the  same,  which  said  trucks  and  steam- 
engine  were  then  under  the  care  government  and  direction  of  a 
then  servant  of  the  defendants,  who  was  then  driving  the  same  in 
and  along  a  certain  railway  of  the  defendants ;  and  the  said  James 
Armsworth  was  then  lawfully  sitting  and  riding  in  and  upon  one 
of  the  said  trucks :  nevertheless  the  defendants  then  by  their  said 
servants  so  carelessly  negligently  and  improperly  drove  governed 
and  directed  their  said  trucks  and  steam-engine,  that  by  and 
through  the  mere  carelessness  negligence  and  improper  conduct  of 
the  defendants  by  their  said  servant,  the  said  steam-engine  violently 
and  suddenly  jerked  the  said  trucks,  and  the  said  James  Armsworth 
was  thereby  then  by  and  through  such  mere  carelessness  negligence 
and  improper  conduct  of  the  defendants  by  their  said  servant  cast 


(1)  Appr.  Bowley  v.  L.  A  N.  W.  By. 
Co.  (1873)  L.  R.  8  Ex.  221,  230,  42 
L.  J.  Ex.  163,  29  L.  T.  180,  Ex.  Ch. ; 
and  see  BlaJce  v.  Midland  By.  Co.  (1852) 
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and  thrown  from  and  out  of  the  said  truck  on  which  he  was  so 
sitting,  to  and  upon  the  said  railway,  and  was  thereby  then  run 
over  by  the  said  truck,  whereby  he  was  then  killed  and  died.  By 
means  of  which  premises  the  plaintiff  then  being  the  wife  of  the 
said  James  Armsworth  was  deprived  of  his  comfort  society  fellowship 
assistance  and  support ;  and  John  Armsworth  and  William  Arms- 
worth,  the  infant  children  of  the  said  James  Armsworth,  who  were 
before  and  at  the  time  of  his  death  dependent  upon  and  supported 
by  him,  were  also  deprived  of  his  comfort  society  care  and  support. 
And  the  plaintiff  was  forced  to  and  necessarily  did  expend  divers 
moneys  and  incur  divers  debts,  in  the  whole  amounting  to  a  large 
sum  (to  wit)  lOZ.,  in  and  about  the  burying  of  the  body  of  the  said 
James  Armsworth,  to  the  damage  of  the  plaintiff  as  administra- 
trix," &c.  The  declaration  concluded  with  profert  of  the  letters  of 
administration.     The  defendants  pleaded  Not  guilty. 

Petersdorf,  in  opening  the  case  for  the  plaintiff,  stated  that 
the  deceased  was  at  the  time  of  his  death,  a  labourer  in  the  service 
of  the  defendants,  earning  wages  at  the  rate  of  about  522.  a  year, 
and  of  the  age  of  thirty-three  years,  giving,  as  Petersdorff  said,  a 
probable  duration  of  life  for  twenty-seven  years  more  ;  and  he  told 
the  jury  that  in  the  event  of  the  plaintiff's  obtaining  a  verdict, 
the  damages  ought  to  be  computed  by  multiplying  by  that  number 
of  years  the  yearly  income  of  the  deceased  minus  his  personal 
expenses  of  board  lodging  clothing,  &c.  Petersdorff  also  suggested 
that  the  distribution  of  the  damages  ought  to  be  regulated  by  analogy 
to  the  Statute  of  Distributions  29  Car.  II.  c.  30,  viz.  one-third  to 
the  widow  and  two-thirds  to  the  children. 

It  appeared  by  the  evidence  that  during  the  last  winter  a  quantity 
of  chalk  detached  by  the  frost  having  fallen  on  the  South  Eastern 
Railway,  in  a  place  called  the  Mersham  cutting ;  the  Company  on 
the  night  of  the  11th  January  gave  orders  to  have  it  removed  in 
trucks,  to  a  part  of  the  line  at  some  distance  from  the  cutting  and 
there  deposited  on  an  embankment.  For  this  purpose  a  party 
was  despatched,  consisting  of  about  fifty-six  labourers  of  whom  the 
deceased  was  one,  and  four  gangers  or  overseers,  besides  the 
engineers  and  stokers  of  two  locomotive  engines  by  which  the 
trucks,  twenty-eight  in  number,  were  drawn  along  the  line.  The 
trucks  were  filled  and  emptied  three  times  in  the  course  of  that  night, 
and  about  seven  o'clock  on  the  morning  of  the  12th  were  proceeding 
with  a  fourth  load  towards  the  embankment,  some  of  the  men 
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including  the  deceased  sitting  on  the  chalk  which  filled  the  trucks, 
and  the  rest  riding  in  an  empty  truck  without  seats  which  was  next 
the  engines.  On  arriving  near  the  spot  the  steam  was  shut  off  and 
the  breaks  applied  so  that  the  train  stopped  almost  if  not  entirely, 
and  according  to  the  evidence  for  the  plaintiff,  one  of  the  gangers 
gave  the  usual  signal  for  the  men  to  go  to  work,  although  this  was 
denied  by  that  ganger  himself,  who  was  called  as  a  witness  for  the 
defence.  Several  of  the  men  did  however  go  to  work,  when  the 
engineers  finding  that  the  train  would  not  quite  reach  the  required 
spot,  eased  the  breaks  on  the  tender,  without  giving  any  signal  or 
warning  to  the  men.  This  caused  a  violent  jerk  along  the  line  of 
trucks,  by  which  the  deceased  who  was  in  the  act  of  leaning  over 
the  chalk  to  reach  his  shovel  was  thrown  off  his  truck  and  killed, 
the  two  following  trucks  passing  over  him.  The  defence  of  the 
Company  was  that  the  deceased  had  brought  his  death  on  himself, 
by  disobeying  an  order  which  had  been  given  by  the  inspectors  of 
the  line  to  the  workmen,  to  ride  in  the  empty  truck  and  not  on  the 
chalk  in  the  loaded  trucks.  It  also  appeared  that  the  men  in  their 
eagerness  to  return  to  their  homes  were  in  the  habit  of  beginning 
to  work  by  pitching  the  chalk  out  of  the  trucks  before  the  train 
came  to  a  stand  still ;  and  it  was  suggested  that  the  deceased  had 
done  so  on  the  present  occasion.  The  plaintiff's  counsel,  in  reply, 
contended  that  the  Company  had  not  made  proper  provision  for  the 
conveyance  of  their  workmen.  The  unloaded  truck  attached  to  the 
train  on  that  night  being  only  seventeen  feet  long  by  six  feet  and  a 
half  wide,  and  without  seats,  was  insufficient  to  carry  at  least  with 
convenience  the  fifty-six  men  employed. 


Parke,  B.,  (to  the  jury) : 

Gentlemen  of  the  jury,  you  are  probably  called  on  for  the  first 
time,  I  know  I  am  called  on  for  the  first  time,  to  assist  in  the  trial 
of  a  case  arising  under  a  statute  passed  last  year,  which  has  made 
a  great  change  in  the  law  of  England ;  by  enabling  the  executor  or 
administrator  of  a  deceased  person  who  owed  his  death  to  the 
default  or  negligence  of  another  party  to  bring  an  action  to  recover 
damages  for  the  loss  of  his  life  to  the  relatives  of  the  deceased. 
The  old  law  (as  it  existed  before  this  statute  which  was  passed  on 
the  26th  August,  1846)  was  that  no  executor  or  administrator  could 
maintain  an  action  for  the  loss  of  the  life  of  his  testator  or  intestate; 
and  this  for  two  reasons — first,  because  the  law  provides  remedy 
for  such  mischiefs  only  as  affect  legal  rights ;  and  a  man  has  not 
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such  a  legal  right  in  the  life  of  his  parent  as  he  has  in  his  own — 
the  relation  between  parents  and  their  children  giving  rise  merely 
to  what  moralists  call  "imperfect  obligations."  Another  reason 
was  that  it  was  considered  impossible  to  form  an  estimate  of  the 
value  of  human  life  either  to  a  man  himself  or  to  others  connected 
with  him.  In  Scotland  however  different  principles  have  for  a 
long  time  prevailed,  as  by  the  civil  law  such  an  action  is  main- 
tainable, as  it  is  also  by  the  law  of  France,  and  we  shall  see  how 
the  new  law  will  be  administered  in  this  country.  The  statute  in 
question  provides  that  in  certain  cases  a  remedy  shall  be  given  to 
the  executor  or  administrator  for  the  loss  of  the  life  of  his  testator 
or  intestate.  After  reciting  that  "  no  action  at  law  is  now  main- 
tainable against  a  person  who  by  his  wrongful  act  neglect  or  default 
may  have  caused  the  death  of  another  person,  and  it  is  oftentimes 
right  and  expedient  that  the  wrongdoer  in  such  case  should  be 
amenable  in  damages  for  the  injury  so  caused  by  him;"  it  is 
therefore  enacted  that ''  whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act  neglect  or  default,  and  the  act  neglect  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  ^action  and  recover  damages  in 
respect  thereof,  then  and  in  every  such  case  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony."  In  the  present  case  if  the 
plaintiff  is  right  the  act  which  caused  the  death  of  the  deceased 
would  have  been  felony,  not  indeed  in  the  Company  but  in  the 
person  whose  immediate  negligence  caused  it.  Then  there  is  a 
further  provision  in  the  next  section  as  to  the  application  of  the 
damages  in  the  event  of  the  plaintiff's  obtaining  a  verdict,  and  also 
as  to  who  shall  be  plaintiff  in  the  action, — it  enacts  that  the 
damages  recovered  *'  Shall  be  for  the  benefit  of  the  wife,  husband, 
parent  and  child  of  the  person  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased,  and  in  every  such  action  the 
jury  may  give  such  damages  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively,  for 
whom  and  for  whose  benefit  such  action  shall  be  brought."  It 
provides  also  that ''  the  amount  so  recovered,  after  deducting  the 
costs  not  recovered  from  the  defendant,  shall  be  divided  amongst 
the  before-mentioned  parties,  in  such  shares  as  the  jury  by  their 
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verdict  shall  find  and  direct."  Then  it  defines  in  the  5th  section 
how  certain  words  in  the  Act  shall  be  understood — that  the  word 
"parent"  shall  include  father  and  mother,  and  grandfather  and 
grandmother,  and  stepfather  and  stepmother;  and  the  word 
''  child  "  shall  include  son  and  daughter,  and  grandson  and  grand- 
daughter, and  stepson  and  stepdaughter.  In  the  case  before  us 
therefore  there  are  two  things  which  we  have  to  do — one  of  them 
according  to  the  ordinary  n^ode  of  administering  justice,  with  which 
we  are  acquainted  and  consequently  attended  with  little  or  no 
difficulty  ;  the  other  new  to  us.  I  do  not  mean  to  say  that  on  the 
first  of  these  matters  the  verdict  to  which  you  should  come  may 
not  present  questions  of  difficulty  ;  but  that  the  mode  of  proceeding 
is  one  to  which  we  are  accustomed,  and  so  far  is  free  from 
difficulty.  The  first  question  is,  suppose  this  unfortunate  deceased 
had  not  met  his  death,  but  had  been  wounded  by  the  occurrence 
which  has  taken  place,  could  he  have  maintained  an  action  against 
the  Company  for  the  injury?  With  that  sort  of  action  we  are 
familiar ;  for  every  day  persons  bring  actions  against  Railway  Com- 
panies, coach  proprietors  and  private  individuals  for  accidents 
resulting  from  the  mismanagement  or  negligence  of  their  servants ; 
and  there  is  no  difficulty  whatever  as  to  the  principle  on  which  the 
verdict  in  such  cases  is  to  be  guided.  But  suppose  that  on  this 
first  question  you  come  to  the  conclusion  that  the  defendants  would 
be  liable  if  the  deceased  were  still  alive  and  sued  them  for  an  injury 
to  his  person ;  there  is  then  cast  on  the  jury  a  very  great  difficulty 
as  to  fixing  the  amount  of  damages ;  and  both  they  and  Judges 
must  be  very  much  at  sea  on  this  subject  until  by  a  long  course  of 
decisions  some  settled  principle  can  be  established.  In  the  present 
instance  a  great  loss  has  befallen  the  plaintiff  by  being  deprived  of 
her  husband;  but  you  must  administer  justice  in  her  case  as  you 
would  in  any  other,  although  the  defendants  are  a  Railway  Company 
and  the  deceased  only  a  labourer  in  their  service.  There  is  always 
a  little  temptation  to  juries  to  exceed  the  law  and  be  blinded  by 
matters  of  feeling,  when  the  defendants  in  actions  like  the  present 
are  very  rich  and  the  plaintiffs  are  very  poor ;  and  I  cannot  for  my 
own  part  help  saying  that  in  the  minds  of  juries  the  consideration 
of  such  circumstances  may  lead  to  an  improper  mode  of  adminis- 
tering justice  under  this  statute.  I  therefore  advise  you  to  dismiss 
from  your  minds  who  the  parties  in  this  case  are,  and  look  at  it  as 
if  the  conductor  of  the  engine  which  caused  the  accident  had  been 
conducting  it  on  his  own  account  for  his  own  profit,  and  that  the 
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deceased  inatead  of  meeting  his  death  had  only  been  wounded;  and  abhswobth 
then  divesting  yourselves  of  all  other  feelings,  to  consider  your  thk  South 
verdict,  after  you  have  heard  my  observations  on  the  evidence. 
The  first  point  then,  which  as  I  have  already  said  must  be  deter- 
mined by  you  according  to  the  ordinary  rules  of  law,  is,,  do  you 
think  if  the  deceased  had  been  wounded  by  this  accident  and  were 
still  living  he  could  recover  compensation  in  the  way  of  damages 
against  the  Company  for  the  wound  given  under  the  circumstances 
in  evidence  in  this  case.  And  here  the  question  which  you  will 
have  to  consider  is  whether  a  case  of  negligence,  that  is  to  say,  a 
want  of  reasonable  care  in  the  Company  or  their  servants  is  made 
out ;  and  if  so  whether  that  negligence  caused  the  accident  which 
did  the  mischief,  so  that  if  the  deceased  were  alive  he  might  have 
said  that  that  accident  caused  the  wound.  On  this  point  the  law 
is  clear — where  there  is  neglect  on  one  side,  the  danger  from  which 
might  have  been  avoided  by  reasonable  care  on  the  other,  and 
such  reasonable  care  has  not  been  used,  the  plaintiff  cannot  say  to 
the  defendant,  your  negligence  caused  the  injury  which  I  have 
suffered ;  for  although  the  defendant  was  in  fault,  yet  if  the  plaintiff 
had  used  ordinary  care  there  would  have  been  no  damage  done. 
The  defendants  here  say  that  there  was  no  neglect  on  their  part 
and  also  that  the  deceased  brought  the  mischief  on  himself,  by 
disobeying  their  peremptory  orders  to  ride  in  the  empty 
truck  which  was  provided  for  the  men,  and  if  that  should  be  the 
ultimate  view  you  take  of  the  case,  the  plaintiff  cannot  recover ; 
and  in  like  manner  if  you  think  the  deceased  might  have  avoided 
the  injury  by  not  attempting  to  go  to  work  at  an  improper  time,  as 
the  defendants  contend  ho  did.  (The  learned  Baron  here  com- 
mented on  the  evidence  of  both  sides  as  to  the  cause  of  the 
accident.)  If  however  you  think  that  there  was  negligence  on  the 
part  of  the  Company  or  their  servants,  and  that  the  deceased  did 
not  meet  his  death  in  consequence  of  either  of  the  causes  imputed 
by  the  defendants,  you  will  then  have  to  consider  the  second  part 
of  this  case  and  determine  the  compensation  to  be  given  to  his 
relatives.  And  here  a  very  great  difficulty  presents  itself ;  for  you 
cannot  estimate  the  value  of  a  person's  life  to  his  relatives.  No 
sum  of  money  could  compensate  a  child  for  the  loss  of  its  parent ; 
and  it  would  be  most  unjust  if  whenever  an  accident  occurs,  juries 
were  to  visit  the  unfortunate  cause  of  it  with  the  utmost  amount 
which  they  think  an  equivalent  for  the  mischief  done.  Here  you 
must  estimate  the  damage  by  the  same  principle  as  if  only  a  wound 
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had  been  inflicted.  Scarcely  any  sum  could  compensate  a  labouring 
man  for  the  loss  of  a  limb,  yet  you  don't  in  such  a  case  give  him 
enough  to  maintain  him  for  life ;  and  in  the  present  case  you  are 
not  to  consider  the  value  of  his  existence  as  if  you  were  bargaining 
with  an  annuity  office ;  for  in  that  view  you  would  have  to  calculate 
all  the  accidents  which  might  have  occurred  to  him  in  the  course 
of  it,  which  would  be  a  very  difficult  matter.  I  therefore  advise 
you  to  take  a  reasonable  view  of  the  case  and  give  what  you  con- 
sider a  fair  compensation.  The  main  point  is  that  you  are  to 
consider  whether  any  compensation  ought  to  be  made  to  the 
deceased  if  he  were  still  living ;  in  that  case  your  verdict  must  be 
against  the  Company,  if  otherwise,  it  should  be  in  their  favour. 

The  jury  {ivhich  was  a  special  one)  returned  a  verdict 
for  the  plaintiff  with  lOOi.  damages ;  apportioning 
50/.  to  the  widow  and  251.  to  each  of  the  children. 

Petersdorf  and  Chamock,  for  the  plaintiff. 

Channel!  and  Shee^  Serjts.,  and  Bodkin^  for  the  defendants. 

Attomies — Neale  and  TiUiard. 
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CRAWFOKD   V.   The   CHESTER  and  HOLYHEAD  i847. 

RAILWAY  COMPANY.  ^"!±^' 

(11  Jurist,  917—918 ;  S.  C.  10  L.  T.  105.)  Chancery. 

Shadwell, 
By  an  Act  of  Parliament,  authorising  an  extension  of  a  line  of  railway  V.-C. 

and  the  construction  of  a  station,  which  Act  incoiporated  the  Lands  Clauses  [  917  ] 
Consolidation  Act,  and  the  Railway  Clauses  Consolidation  Act,  it  was 
enacted,  that,  subject  to  the  powers  of  deviation  in  the  said  Railway  Clauses 
Consolidation  Act  contained,  it  shall  be  lawful  for  the  said  Company  to 
make  and  maintain  the  said  extension  and  the  said  station,  and  the  works 
connected  therewith,  in  the  lines,  &c.,  and  upon  the  lands  delineated  upon 
the  said  plans,  &c.,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands 
as  shall  be  necessary  for  the  purpose. 

Plaintiff's  lands  were  delineated  upon  the  plans,  and  marked  1  and  4, 
and  the  line  of  deviation  passed  through  both  lots.  The  Company  required 
the  entire  of  Lots  1  and  4  for  the  purpose  of  extension  and  the  station : 
Held,  dissolving  an  injunction  obtained  by  plaintiff,  that  the  Company 
were  empowered  to  take  all  or  any  part  of  the  lands  delineated  on  the  plans, 
although  beyond  the  line  of  deviation,  and  although  they  were  not  so  entitled 
imder  the  powers  of  deviation  contained  in  the  Railway  Clauses  Consolidation 
Act. 

By  the  10  &  11  Vict.  e.  cxlvii.,  intituled  ''An  Act  to  authorise 
an  Extension  of,  and  the  Construction  of  a  Station  in  Connexion 
with,  the  Chester  and  Holyhead  Railway  at  Chester,  and  for  other 
Purposes ; "  and  after  reciting  the  7  &  8  Vict.  c.  Ixv.,  and  the  8  &  9 
Vict.  c.  xxxiii.,  (the  Act  of  Parliament  for  making  the  Chester  and 
Holyhead  Railway  Company),  "The  Lands  Clauses  Consolidation 
Act,  1846,"  and  "  The  Railway  Clauses  Consolidation  Act,  1845," 
it  was  enacted,  *'  that  all  the  provisions,  matters,  and  things  con- 
tained in  the  recited  Acts  relating  to  the  Chester  and  Holyhead 
Railway,  so  far  as  the  same  are  now  unrepealed,  and  are  not 
inconsistent  with,  or  altered  by,  the  provisions  of  this  Act,  and 
save,  so  far  as  the  same  may  be  inconsistent  with,  and  are  altered 
by,  the  provisions  of  the  '  Railway  Clauses  Consolidation  Act, 
1845,'  and '  Lands  Clauses  Consolidation  Act,  1845,'  are  extended 
to  this  Act,  shall  extend  to  this  Act,  and  to  the  several  purposes 
♦thereof,  and  to  the  several  matters  and  things  hereby  authorised  [  *918  ] 
to  be  done,  as  fully  and  effectually  as  if  the  same  provisions, 
matters,  and  things  were  repeated  and  re-enacted  in  this  Act,  in 
reference  to  such  purposes,"  &c.  And  it  was  enacted,  "  that  the 
several  provisions  of  the  said  '  Lands  Clauses  Consolidation  Act, 
1845,'  and  the.'  Railway  Clauses  Consolidation  Act,  1845,'  should, 
BO  far  as  the  same  may  be  applicable,  and  are  not  inconsistent 
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Crawford    with,  or  modified  by,  the  provisions  of  this  Act,  be  held  to  apply 

The         to  the  railways  and  works  by  this  Act  authorised  to  be  made,  and 

^HoLYHKAD^  shall  be  read  and  construed  as  forming  part  of  this  Act."     The 

Railway     ^\;j^  section  was  as  follows :  "  And  whereas  plans  and  sections  of 
Com  PANT.  ^  ^ 

the  proposed  extension  of  the  said  Chester  and  Holyhead  Railway, 
and  of  the  proposed  new  station  at  Chester,  and  also  an  amended 
section,  showing  the  altered  levels,  according  to  which  certain 
portions  of  the  said  railway  are  by  this  Act  authorised  to  be  con- 
structed, together  with  a  book  of  reference  to  such  plans,  containing 
the  names  of  the  owners,  lessees,  and  occupiers,  reputed  owners, 
lessees,  and  occupiers  of  the  lands  through  which  the  said  proposed 
extension  and  station  respectively  b  re  intended  to  pass  or  be  situate, 
have  been  deposited  with  the  several  clerks  of  the  peace  for  the 
county  of  the  city  of  Chester,  and  for  the  counties  of  Chester, 
Flint,  Denbigh,  Carnarvon,  and  Anglesea;  be  it  enacted,  that, 
subject  to  the  powers  of  deviation  in  the  said  Railway  Clauses 
Consolidation  Act  contained,  it  shall  be  lawful  for  the  said  Com- 
pany to  make  and  maintain  the  said  extension  and  the  said  station, 
and  the  work^^  connected  therewith,  in  the  lines  and  upon  the 
lands  delineated  upon  the  said  plans,  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  defined  upon  the 
sections,  and  to  enter  upon,  take,  and  use  such  of  these  lands  as 
shall  be  necessary  for  the  purpose,  and  also  to  construct  tlie  por- 
tions of  the  said  Chester  and  Holyhead  Railway,  of  which  the  said 
amended  section  has  been  deposited  according  to  the  altered  levels 
described  upon  such  section."  In  the  plans  and  books  of  reference 
deposited  by  the  Company,  plaintiff's  land  was  marked  No.  1  and 
No.  4,  and  the  line  of  deviation  passed  through  both  lots,  leaving 
part  of  each  outside  the  line  or  limit  of  deviation.  The  Company 
served  the  plaintiff  with  notice,  that  they  required  the  whole  of 
Lots  1  and  4  for  the  purposes  of  the  said  Acts  ;  plaintiff  conceiving 
that  the  Company  had  no  powers  to  take  any  land  beyond  the 
limits  of  deviation  other  than  as  prescribed  by  the  Railway  Clauses 
Consolidation  Act,  declined  giving  the  Company  possession  of  those 
parts  beyond  the  line  of  deviation.  The  Company  thereupon  pro- 
ceeded to  take  possession  thereof  under  the  compulsory  powers  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  commenced  making 
a  station  thereon.  Plaintiff  thereupon  filed  his  bill,  and  obtained 
an  ex  parU  injunction  to  restrain  the  Company  from  taking  or 
entering  upon  such  parts  of  plaintiff's  lands  as  were  not  within 
the  limits  of  deviation  in  the  plan  deposited. 
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Stuart,  James  Parker,  and  Speed  now  moved  to  disso 
injunction : 

They  contended,  that  the  Company  clearly  had  the  ( 
taking  this  land  for  the  purpose  of  making  their  stat 
extension ;  that  the  term  "  railway  "  in  the  Railway  Claui 
solidation  Act  (8  &  9  Vict.  c.  20)  was  declared  (s.  8)  t 
"  the  railway  and  works  by  the  special  Act  authorised  to 
structed;"  that  the  objects  of  the  special  Act  were  tw 
to  extend  the  line  of  railway  and  to  enlarge  the  station ; 
of  which  purposes  the  powers  of  the  Railway  Clauses  Consc 
Act  were  imported  into  that  special  Act. 

Bethell  and  C  Hall,  contra,  contended,  that  the  words  " 
to  the  powers  of  deviation  in  the  said  Railway  Glauses  Conso 
Act  contained,"  in   the  4th  section  of  the  special  Act, 
effect  of  restricting  the  powers  which  the  Company  migh 
wise  have  had    to  the  powers  of   deviation   prescribed 
15th  section  of  the  Railway  Glauses  Consolidation  Act. 

Stuart,  in  reply. 

The  Yige-Chancellor  : 

I  shall  decide  this  case  upon  what  is  really  the  substam 
It  appears  to  me  the  real  question  is,  whether,  attending 
language  of  the  special  Act,  and  the  paper  representing  the 
of  the  line  deposited  with  the  clerk  of  the  peace,  the  Ci 
hiive  a  right  to  take  the  whole  of  the  lands,  without  regan 
line  of  limits  of  deviation.  The  Act  takes  notice  of  a  forn 
and  that  it  is  for  the  local  advantage  of  the  neighbour 
Chester  that  the  Company  should  be  authorised  to  ext< 
line,  and  construct  a  new  station  there.  Then,  the  4th 
enacts,  that  whereas  plans  and  sections  for  the  extension 
said  railway  and  of  the  proposed  new  station  at  Chester,  <S 
been  deposited  with  the  clerk  of  tbe  peace,  the  Company  i 
at  liberty  to  take  lands,  &c.  Now,  I  must  take  it  for  grant 
the  Legislature  considered  this  special  question,  whether  i 
not  happen  that  the  line  should  be  altered,  so  that  the  wh< 
specified  in  the  plan  n)ight  be  required  to  build  their  sti 
the  lands  marked  out  on  the  plans  deposited.  It  appearf 
that  the  Legislature  thought  that  right;  and  they  say 
sentence,  "  It  shall  be  lawful  for  the  Company,  subject 
powers  of  deviation  in  the  said  Railway  Clauses  Consolidat 


928 


1847.    CH.     11  JURIST,  918. 


[b.r. 


COMPAKY. 


Crawford    to  make  and  maintain  the  said  extension,  and  the  said  station, 

The        ^^^  the  works  connected  therewith,  in  the  lines  and  upon  the 

Chester  AND  lands  delineated  upon  the  said  plans  and  described  in  the  said 

HOLTHBAD  ^  ^ 

Railway  books  of  reference,  and  to  enter  upon  and  take  and  use  such  of 
the  said  lands  as  shall  be  necessary  for  the  purpose."  This  is 
most  singular  language,  because  it  speaks  originally  of  the  things 
separately,  and  by  distinct  language ;  but  here  a  notion  of  com- 
bination seemed  to  have  pervaded  the  minds  of  those  who  framed 
the  Act.  I  think  you  must  use  your  common  sense,  and  see 
whether  the  difficulties  have  not  arisen  merely  from  the  Legislature 
using  consolidating  language.  Why,  if  they  had  said  it  shall  be 
lawful  for  them  to  make  and  maintain  the  same  station,  then  there 
would  not  have  been  any  doubt.  I  cannot  but  think,  that,  inasmuch 
as  the  plans  show  where  the  station  should  be  placed,  it  was  the 
intention  of  the  Legislature  to  empower  the  Company  to  make  it  on 
the  whole  of  the  land,  without  attention  to  the  limits  of  deviation 
at  all.     I  shall,  therefore,  dissolve  the  injunction,  with  costs. 

Moti'm  granted. 


1847 
March  17. 

Chancery, 

WiGRAlf, 

V.-C. 

[921] 


SIMPSON  V.   EAELES(l). 

(11  Jurist,  921—922.) 

A  testator  after  directing  payment  of  his  debts,  and  charging  the  same 
upon  his  real  and  personal  estate,  gave,  devised,  and  bequeathed  all  his 
real  and  personal  estate,  both  freehold,  leasehold,  copyhold,  and  of  every 
other  kind  whatsoever,  to  trustees,  their  heirs,  executors,  and  adminis- 
trators, upon  trust  thereout  to  set  apart  and  invest  in  Bank  stock  a  sufficient 
sum  to  provide  for  the  payment  of  two  annuities  mentioned  in  the  will,  and 
subject  to  the  payment  thereof,  and  of  his  debts,  upon  trust  to  permit  his 
wife  to  receive  the  rents,  issues,  profits,  dividends,  and  proceeds  of  his  said 
real  and  personal  estate,  for  her  life,  (subject  as  to  such  part  thereof  as 
should  be  leasehold  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  contained  in  the  respective  leases  thereof) ;  and  from  and  after 
her  decease,  upon  trust  to  convey  certain  of  his  freehold  estates  to  the 
plaintiff  in  fee,  and  as  to  the  residue  of  his  estate  and  property,  both  real 
and  personal,  of  every  kind  and  description  (including  the  sum  of  stock  set 
apart  for  payment  of  the  annuities  after  the  decease  of  the  annuitants)  the 
testator  gave,  devised,  and  bequeathed  the  same  to  the  plaintiff,  his  heirs, 
executors,  administrators,  and  assigns,  according  to  their  several  natures 
and  qualities  respectively,  for  his  and  their  own  absolute  use  and  benefit : 
Held,  upon  bill  filed  to  charge  the  executors  for  having  aUowed  the  widow 
to  enjoy  certain  sums  of  Long  Annuities,  part  of  the  estate  in  specie,  that 
the  tenant  for  life  had  been  properly  aUowed  to  enjoy  the  residuary  estate 
in  specie. 

William  Simpson,  by  his  will,  dated  May,  1881,  after  directing 
his  debto;  ftnd  funeral  and  testamentary  expenses  to  be  paid,  and 
(1)  House  V.  Way  (1848)  18  L.  J.  Oh.  22. 


yoT..  Lxxxi.]       1847.     CH.     11  JUMST,  921—922.  929 

bequeathing  certain  chattels  to  bis  wife  Martha  Simpson,  charged      Simpson 
his  real  and  personal  estate  with  the  payment  of  such  debts  and      earles. 
expenses,  and,  subject  thereto,  gave,  devised,  and  bequeathed  to 
trustees  therein  named,  all  his  real  and  personal  estate,  heredita- 
ments, and  property,  both  freehold,  leasehold,  and  copyhold,  money 
in  the  funds,  and  of  every  other  kind  and  description,  to  hold  to 
them  his  said  trustees  and  executors,  their  heirs,  executors,  adminis- 
trators, and  successors,  to  be  appointed  as  thereinafter  mentioned, 
according  to  the  nature  and  quality  thereof  respectively,  upon  the 
trusts,  and  for  the  several  ends,  intents,  and  purposes,  therein- 
after mentioned,  expressed,  or  declared,  that  is  to  say,  upon  trust 
as  soon  as  conveniently  might  be  after  bis  decease,  to  invest  and 
set  apart  in  the  joint  names  of  his  said  trustees  and  executors  for 
the  time  being,  in.  the  books  of  the  Governor  *and  Company  of  the       L  *922  ] 
Bank  of  England,  a  sufficient  sum  to  provide  for  the  payment  of 
the  two  several  bequests  or  annuities  to  Charlotte  Skegg,  and 
Elizabeth  Boles,  as  next  thereinafter  mentioned,  and  upon  trust, 
with  and  out  of  the  interest,  dividends,  and  proceeds  of  such  sum, 
so  to  be  invested  and  set  apart,  to  pay  unto  Charlotte  Skegg, 
therein  described,  the  weekly  sum  of  twelve  shillings  on  each 
Monday  in  every  week  during  the  term  of  her  natural  life,  without 
deduction.    The  first  payment  to  be  made  on  the  next  Monday 
after  his  decease,  and  upon  further  trust  to  pay  unto  Elizabeth 
Boles  therein  described,  one  annuity  or  yearly  sum  of  thirty  pounds 
per  annum,  during  the  term  of  her  natural  life,  by  equal  quarterly 
payments  without  deduction,  the  first  quarterly  payment  to  be 
made  on  the  first  usual  quarter-day  for  payment  of  rent  which 
should  happen  after  his  decease;   and  the  testator  then  gave, 
devised,  and  bequeathed  unto  his  said  trustees  and  executors,  their 
ezecators,  administrators,  and   successors,  all  his  said  real  and 
personal  estate,  hereditaments,  and  property  before  mentioned, 
subject  as  aforesaid,  and  to  the  trusts  before  mentioned,  upon 
trust  to  permit  and  suffer  his  wife,  Martha  Simpson,  either  to 
occupy  and  reside  in  the  house  and  premises  in  which  he  then 
dwelt,  or  to  let  the  same  and  receive  the  rents,  issues,  and  profits 
thereof,  during  her  natural  life ;  and  upon  further  trust  after  and 
subject  to  the  said  several  payments  and  annuities,  to  permit  his 
said  wife  to  receive  and  take,  or  otherwise  to  receive  and  pay  over 
to  her  his  said  wife,  all  the  rents,  issues,  profits,  dividends,  and 
proceeds  of  all  his  real  and  personal  estate,  hereditaments,  and 
property,  for  and  during  the  term   of  her  natural  life,  without 
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Simpson      impeachment  of  waste,  (eubject  as  to  such  part  as  might  be  lease- 
Eablks.      hold,  to  the  payment  of  the  rent  and  performance  of  the  covenants 
contained  in  the  respective  leases  thereof),  to  and  for  her  own  sole 
and  separate  use  and  benefit;  and  upon  further  trust,  upon  the 
decease  of  his  said  wife,  as  to  certain  of  his  freehold  estates,  houses, 
hereditaments,   and   premises   therein  particularly  described,    to 
convey  and  assign  the  same  to  his  brother  the  plaintiff  Thomas 
Simpson,  in  fee  simple,  and  for  which  purpose  he  gave  and  devised 
the  same  to  the  plaintiff,  his  heirs  and  assigns  for  ever.    And  as  to 
all  the  rest  and  residue  of  his  estate  and  property,  both  real  and 
personal,  of  every  kind  and  description,  (including  the  sum  or  stock 
to  be  provided  for  payment  of  the  annuities  or  income  to  the  said 
Charlotte  Skegg  and  Elizabeth  Boles  after  their   decease),  the 
testator  gave,  devised  and  bequeathed  the  same  to  the  plaintiff, 
his  heirs,  executors,  administrators,  and  assigns,  according  to  their 
several  natures  and  qualities  respectively,  for  his  and  their  absolute 
use  and  benefit.     The  testator  then,  after  directing  that  the  said 
household  furniture,  rents,  issues,  dividends,  and  profits,  of  his 
real  and   personal  estate,  hereditaments,  and  property  thereby 
bequeathed  to  his  wife  during  her  natural  life,  should  be  for  her 
separate  use  and    benefit,  and  that  the  annuities  thereinbefore 
given  should  also  be  for  the  separate  use  of  the  respective  annuitants, 
gave  a  power  of  leasing  to  the  trustees,  during  the  continuance  of 
the  life  estates  created  by  his  will,  over  his  property,  and  appointed 
the  trustees  executors  of  his  will.     The  testator  died  in  1885, 
seised  and  possessed  of  considerable  real  and  personal  estate, 
including  amongst  other  things  a  sum  of  111.  10s.  Long  Annuities. 
The  rent,  interest,  and  dividends  of  this  estate  the  tenant  for  life 
had  been  permitted  to  enjoy  in  specie,  and  it  appeared  also  that  two 
sums  of  500/.  and  50/.,  part  of  the  testator's  estate,  had  been  invested 
by  the  executors  in  the  purchase  of  two  sums  of  82L  lis.  Id.  and 
8Z.  lis.  6d.  Long  Annuities,  the  dividends  of  which  had  also  been 
enjoyed  by  the  tenant  for  life  in  specie.    The  bill  was  filed  upon  the 
death  of  Martha  Simpson  against  the  trustees  and  executors,  praying 
V  that  it  might  be  declared  that  the  defendants  ought  to  have  sold  the 

711. 10«.  Long  Annuities,  and  invested  the  proceeds,  together  with  the 
said  sums  of  500/.  and  50/.,  upon  the  trusts  of  the  will,  and  that  they 
were  bound  to  make  good  to  the  plaintiff  the  loss  which  had  been 
occasioned  to  the  testator's  estate  by  their  having  neglected  to  do  so. 

liomillyy  Woody  Chaundless,  Ilidlett,  and  Glaaae,  appeared  for 
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the  diSarent  parties :     Howe  v.  Lord  DaHiiwuth  (i),  Pickering  v.      Sikfson 
Pickering  (2),  Bethune  v.  Kennedy  (s),  CoUina  v.  Collins  {4^),  Good*      Eahlks. 
enough  v.  Treniamondo  (6),  MilU  v.  Mills  (a),  Pickup  v.  Atkinson  (7), 
Sutherland  v.  Coo/re  (8). 

Sir  J.  WiGRAM,  Y.-C,  said,  the  fact  that  the  leaseholds  were  not 
to  be  converted,  was  undoubtedly  a  circumstance  favourable  to 
enjoyment  in  specie :  Howe  v.  Lcyi'd  Dartmouth,  Bethune  v. 
Kennedy.  Another  circumstance  favourable  to  that  construction 
was,  that  the  testator  who  had  not  directed  the  general  estate  to 
be  converted,  had  directed  a  certain  fund  to  be  invested  in  the 
funds  to  answer  the  annuities,  and  that  the  fund  at  the  expiration 
of  the  annuities  should  go  to  those  to  whom  the  residue  was  given. 
There  were  also  other  circumstances  in  this  will,  such  as  the 
occurrence  and  repetition  of  the  word  "  rents ;  "  the  enumeration 
of  particulars  of  income,  &c.,  all  of  which  had  been  held  material 
in  favour  of  a  claim  to  enjoy  in  specia  The  present  case,  he 
thought,  was  clearly  governed  by  Pickering  v.  Picketing.  Though 
he  followed  that  case,  he  did  not  consider  the  Lobd  Ghancellob 
to  have  thereby  decided,  that,  upon  a  question  of  conversion,  a  gift 
to  a  tenant  for  life  is  not  a  gift  of  residue  merely  because  it  con- 
tains an  enumeration  of  particulars ;  or  that  a  direction  to  divide 
after  the  death  of  the  tenant  for  life,  in  terms  applicable  to  the 

property  in  its  unconverted  state,  is  at  all  conclusive  upon  the 

question  of  conversion. 
The  additional  circumstance  however  in  this  case,  that  the 

leaseholds  were  not  to  be  converted,   rendered  it  impossible  to 

decide  in  favour  of  conversion,  without  opposing  the  decision  of 

the  Loan  Ghancbllob  and  Lord  Lanodalb  in  Pickering  v.  Picketing. 

The  executors  however  would  have  to  account  for  the  sums  of  5002. 

and  50/.,  which  they  had  improperly  invested  in  a  perishable 

security. 

(1)  6  E.  E.  96  (7  Vee.  127).  (6)  50  E.  E.  262  (2  Beav.  512). 

(2)  48  E.  E.  104  (4  My.  A  Cr.  289).  (6)  40  E.  E.  176  (7  Sim.  501). 

(3)  43  E.  E.  153  (I  My.  &  Or.  114).  (7)  67  E.  K  163  (4  Hare,  624). 

(4)  39  E.  E.  337  (1  Ph.  75).  (8)  66  E.  E.  162  (1  CoU.  0.  C.  498). 
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1847. 
Nov,  25. 

Exchequer, 

Aldrrsom,  B. 

KOLFE,  B. 

[  1088  ] 


IN   THE  COURT  OF  EXCHEQUER. 
HANLEY  t;.  CASSAN  (I). 

(11  Jurist,  1088  ;  8.  0.  10  L.  T.  189.) 

Where  an  agent  who  receives  money  for  a  party  pays  it  to  another  agent 
of  that  party,  he  is  bound  to  pay  it  in  cash,  and  not  merely  settle  it  in  an 
account  between  that  agent  and  himself ;  unless  he  can  show  an  authority 
from  his  principal  and  that  there  was  an  account  between  the  principal  and 
that  agent  with  a  balance  in  favour  of  the  agt^nt. 

Payment  made  by  a  defendant  to  the  London  agent  of  the  plaintiff  ^s 
attorney  is  a  pa3rment  to  the  plaintiff. 

S.,  the  London  agent  of  W.,  attorney  to  the  plaintiff  in  a  suit  between 
A,  and  i/.,  received  the  sum  sued  for  from  the  defendant,  and  at  the  request 
of  W.  set  it  off  against  advances  in  an  account  between  them :  the  Court 
compelled  S.  to  pay  the  plaintiff  de  novOf  he  not  showing  that  there  was  an 
aocoimt  between  the  plaintiff  and  W.,  with  a  balance  in  favour  of  the  latter. 

Cromptox  bad  obtained  a  rule  calling  on  Mr.  S.,  an  attorney  of 
tbis  Court,  to  sbow  cause  yihy  be  sbould  not  pay  to  tbe  plaintiff 
tbe  money  recovered  in  tbis  action,  wbicb  bad  been  paid  to  bim,  S., 
by  tbe  defendant.  It  appeared  tbat  tbe  plaintiff  bad  employed  W., 
an  attorney  living  in  tbe  country,  to  bring  tbe  present  action,  i¥ho 
employed  S.  as  bis  town  agent  for  tbat  purpose ;  and  tbat  on  S.'s 
receiving  tbe  money  in  question  be  informed  W.  by  letter  of  the 
fact,  wbo  wrote  bim  back  word  to  apply  it  to  tbe  account  of  his 
advances,  wbicb  S.  did  accordingly.  Tbe  case  bad  been  before 
Alderson,  B.,  at  chambers. 

Peacock  showed  cause : 

Tbe  Courts  never  interfere  in  a  summary  way  to  compel  an 
attorney  to  pay  over  money  to  a  party,  unless  where  he  has  received 
it  in  the  character  of  his  attorney,  and  under  such  circumstances 
tbat  an  action  for  money  had  and  received  to  bis  use  could  be  sup- 
ported. Now  S.  was  not  attorney  for  tbe  plaintiff  in  this  cause,  and 
received  this  money  solely  in  tbe  character  of  agent  to  W. ;  and  the 
case  is  tbe  same  as  where  a  man  orders  bis  clerk  to  receive  money 
and  afterwards  allows  him  to  retain  it  in  liquidation  of  unpaid 
salary.  It  might  indeed  be  otherwise  if  before  S.  made  this 
settlement  with  W.  the  plaintiff  bad  given  bim  notice  tbat  W.  was 
insolvent  and  cautioned  bim  against  paying  the  money  to  him. 
Payment  to  the  London  agent  of  a  country  attorney  is  not  a  payment 
to  the  plaintiff  in  a  suit :  Yatee  v.  Freckleton  (2). 


(1)  Approved,    Ex  parte  Edwards 
(1881)  7  Q.  B.  D.  loo,  158,  8  a  B.  Div. 


262, 264, 61  L.J. Q.  B.  108. 45 L.  T.  d78. 
(2)  2  Doug.  62;}. 
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Crompton  who  appeared  to  support  the  rule  was  stopped  by  the      Hanlbt 
Court.    He  mentioned  however  Moody  v.  Spencei*  (l).  Camah. 

Alderson,  B.  : 

I  really  think  there  is  nothing  in  the  point  made  by  Mr.  S.  He 
must  be  considered  as  having  received  this  money  as  attorney  for 
the  plaintiff;  otherwise  we  should  be  doing  the  grossest  injustice  to 
the  plaintiff  and  the  suitors  of  the  Court.  S.  is  the  London  agent 
of  the  plaintiff's  attorney  resident  in  the  country,  and  receives  the 
damages  due  from  the  defendant  to  the  plaintiff  in  this  cause ;  and 
if  a  party  under  circumstances  like  these  is  not  to  be  called  on  to 
account  for  the  money  he  has  received  who  is  to  be  called  to  account : 
and  if  he  is  to  account  he  must  account  in  the  same  way  as  other 
persons.  Now  I  take  the  law  to  be  perfectly  clear  that  where  an  agent 
who  receives  money  for  a  party  pays  it  to  another  agent  of  that 
party,  he  is  bound  to  pay  it  in  such  a  way  as  shall  enable  the  agent 
to  perform  his  duty  to  his  principal,  t.^.  he  must  pay  in  cash,  and 
not  merely  settle  it  in  an  account  between  that  agent  and  himself ; 
or  if  he  does  so  settle  it  he  takes  on  himself  to  show  an  authority 
from  his  principal,  and  that  there  was  an  account  between  the  prin- 
cipal and  that  agent  by  which  the  principal  was  indebted  to  that 
agent.  If  he  prove  all  this,  then  according  to  the  case  of  Barker 
V.  Greenwood  (2),  decided  by  me  in  the  Equity  Exchequer,  the  pay- 
ment thus  made  is  good  and  the  debtor  protected :  in  any  other  case 
he  must  pay  in  cash.  In  the  present  case  8.  does  not  bring  himself 
within  this  rule,  because  he  does  not  show  that  his  principal  owed 
W.  money  at  all ;  and  as  he  does  not  make  it  appear  that  he  has 
paid  his  principal  through  the  agent  W.  he  must  pay  him  now. 
The  thing  is  perfectly  clear,  and  this  rule  must  be  made  absolute 
with  costs. 

BoLFB,  B. : 

The  case  of  Yates  v.  Freckleton  has  no  bearing  here — that  case 

only  decides  that  if  the  defendant  in  a  cause  takes  on  himself  to  pay, 

not  the  plaintiff's  attorney  but  his  agent,  it  is  no  payment  to  the 

plaintiff,  as  the  agent  was  not  an  agent  authorised  to  receive  the 

money,  and  the  defendant  must  therefore  pay  it  over  again  to  the 

principal.     That  is  not  like  the  case  when  all  parties  agree  to  take 

a  certain  act  as  payment,  and  the  only  question  is  how  the  amount 

is  to  be  received  by  the  principal. 

Rtde  absolute  tvith  costs. 

(1)  2  DowL  &  By.  6  (2)  47  K.  R  431  (2  Y.  &  0.  414), 


984  1847.     CTI.     11  JURIST,  1095.  [»-»- 

CHANCERY. 


1847.  Re  midland  railway  COMPANY. 

Nov.  26. 

(11  Jurist,  1095.) 


R0U9  CouH. 

Lord 
Lanodals, 


A  party  entitled  to  an  aliquot  share  of  purchase-money  paid  into  Court 
Nonuli.K  ^^  ^  Bail  way  Oompany,  may,  on  petition,  obtain  payment  of  that  share 

]^  j^     '  without  notice  to  the  other  parties  interested. 

[  1096  ]  rp^^g  ^^g  ^  petition  by  a  party  entitled  to  a  share  of  purchase- 

money,  for  land  taken  by  the  above  Company  for  the  purposes  of 

their  Act,  praying  that  such  share  might  be  paid  to  the  petitioner. 

The  other  parties  interested  in  the  petition  were  not  served. 

JR.  White^  for  the  petitioner. 

Speed,  for  the  Company. 

Lord  Langdale,  M.  B.,  reserved  the  question,  whether  the  other 
parties  interested  ought  not  to  have  been  served  with  the  petition ; 
but  he  ultimately  decided,  that  they  need  not,  observing,  that  the 
Company  who  appeared,  must  be  considered  as  protecting  their 
interests. 


VOL.  LxxxT.]        1847.    Q.  B.    11  JURIST,  1097. 


985 


IN    THE    QUEEN'S    BENCH. 


HOPE  V.  HARMAN. 

(11  Jurist,  1097—1100.) 

An  instrument,  purporting  to  be  a  deed,  was  executed  in  the  presence 
of  an  attesting  witness,  but  had  never  been  out  of  the  possession  of  the 
grantor :  Held,  in  an  action  against  the  executor  of  the  grantor,  that  the 
jury  might  properly  find  that  it  was  delivered. 

A  deed,  signed  by  H.  P.  H.,  gave  "  all  his  collection  of  jewels  contained 
in  a  cabinet,"  (describing  it),  to  A.  B.  H.,  reserving  power  to  H.  P.  H., 
during  his  life,  to  sell  and  exchange  them,  and  providing  that  the  monies 
to  arise  by  sale  should  be  laid  out  in  the  purchase  of  other  jewels,  the 
jewels  so  purchased,  and  those  taken  in  exchange,  to  be  the  property  of 
A.  B.  H. ;  with  a  covenant  for  further  assurance.  The  description  of  the 
cabinet  was  altered  as  to  its  dimensions  by  a  note  in  the  margin  ;  there 
was  also  an  alteration  in  the  body  of  the  instrument.  The  attesting  clause 
was :  "  Signed,  sealed,  and  delivered  in  the  presence  of,  the  alterations  and 
erasures  in  the  margin  whereof  the  initials  H.  P.  H.  are  placed,  being 
previously  made :  *'  Held,  in  an  action  against  the  executor  of  the  grantor, 

First,  tiiat  the  instrument  being  found  among  the  papers  of  the  deceased, 
and  being  clear  of  all  imputation  of  fraud,  ought  to  be  presumed  regular  in 
all  respects. 

Secondly,  that  the  attesting  clause  showed  that  the  alterations  were 
recognised  and  adopted  by  the  deceased,  though  the  alteration  as  to  the 
dimensions  was  signed  by  his  name  at  length. 

Qiuere,  first,  whether  tiie  instrument  conveyed  anything. 

Secondly,  whether  it  was  not  a  will,  and,  consequently,  invalid,  because 
attested  by  one  witness  only. 

Trover  for  diamonds  and  jewels.  Plea,  not  possessed.  At  the 
trial  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1844,  it  appeared  that  the  action  was  brought  against 
the  executor  of  Henry  Philip  Hope,  who  was  uncle  of  the  plaintiff, 
to  recover  certain  diamonds  and  jewels.  The  following  deed  was 
given  in  evidence  for  the  plaintiff : 

"  This  indenture,  made  the  9th  day  of  April, 
A.D.  1888,  between  Henry  Philip  Hope,  of  Con- 
naught  Place,  in  the  parish  of  Paddington,  in 
the  county  of  Middlesex,  Esq.,  of  the  one  part, 
and  Alexander  Beresford  Hope,  of  Duchess  Street, 
Portland  Place,  in  the  said  county  of  Middlesex, 
Esq.,  of  the  other  part,  witnesseth  that,  in  con- 
sideration of  the  natural  love  and  affection  which 
the  said  H.  P.  Hope  hath  for  the  said  A.  B.  Hope, 
his  youngest  of  three  nephews,  and  in  considera- 
tion of  58.  of  lawful  money  of  Great  Britain  to 
the  said  H.  P.  Hope,  paid  by  the  said  A.  6.  Hope 


1846. 

Feb,  12,  13. 

1847. 

Jan.  14. 

QueetCi 
Bench. 

Lord 

Dbnmak, 

Ch.J. 

PATTBSOy,  J. 

COLEBIDQE, 

J. 

[  1097  ] 
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Hope  at  or  before  the  sealing  and  delivery  of  these 

Habmak.  presents,  the  receipt  whereof  is  hereby  acknow- 

ledged, he  the  said  H.  P.  Hope  hath  given, 
granted,  assigned,  transferred,  and  set  over,  and 
by  the  said  presents  doth  give,  grant,  assign, 
transfer,  and  set  over  unto  the  said  A.  B.  Hope, 
his  executors,  administrators,  and  assigns,  abso- 
lutely and  irrevocably,  all  that  his  collection  of 
diamonds  and  precious  stones,  jewels,  gems,  and 
minerals,  contained   in    a    mahogany  cabinet, 

21  16 

21  iuchea  wide.  about  eighteen  (1)  inches  and  a  half  wide,  twelve 

16  inches  high. 

Henry  Philip  Hope.  ^  ® 

inches  deep,   and  twelve  (i)  inches   high,  with 

silver  corners  and  a  circular  silver  plate,  en- 
graved with  the  armorial  bearings  of  the  said 
H.  P.  Hope,  and  also  such  other  diamonds  and 
precious  stones,  jewels,  gems,  and  minerals  as 
are  now  in  the  custody  of  Messrs.  Hammersley 
&  Co.,  the  bankers  of  the  said  H.  P.  Hope,  and  all 

property, 
the  estate,  right,  title,  interest,  possession,  A  claim, 
and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  H.  P.  Hope,  in,  to,  or 
out  of  the  same  diamonds,  precious  stones, 
jewels,  gems,  and  minerals,  or  any  of  them 
respectively,  to  have  and  to  hold  the  said 
diamonds,  precious  stones,  jewels,  gems,  and 
minerals,  and  every  of  them,  and  all  and 
singular  the  articles  hereinbefore  given,  granted, 
assigned,  and  intended  so  to  be,  unto  the  said 
A.  B.  Hope,  his  executors,  administrators,  and 
assigns  for  ever;  Provided  always,  and  it  is 
hereby  declared,  that  it  shall  be  lawful  for  the 
said  H.  P.  Hope,  from  time  to  time  during  his 
life,  and  at  his  discretion,  to  make  sale  and 
dispose  of,  or  to  exchange  all  or  any  of  the  said  - 
diamonds,  precious  stones,  jewels,  gems,  and 
minerals,  for  others  of  the  same  or  the  like 

(1)  The  words  in  the  margin,  and  were  also  pencil  lines  drawn  through 
the  figures  21  and  16  in  the  body  of  the  words  **  eighteen  "  and  **  twelve,*' 
the  deed,  were  written  in  pencil ;  there      in  the  body  of  the  deed. 
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nature,  bo  that  the  monies  *to  arise   t 

sale  shall  be  laid  out  in  the  purchase  : 

diamonds,  precious  stones,  jewels,  gen 

minerals,    which    diamonds,    precious 

jewels,  gems,  and  minerals,  so  to  be  pi 

as  aforesaid,  as  also  such  as  may  be  1i 

exchange  as  aforesaid,  shall  be  and  be  co : 

as  the  property  of  the  said  A.  B.  H: 

executors,  administrators,  and  assigns ;  i 

said  H.  P.  Hope,  for  himself,  his  heirs,  ei 

and  administrators,  doth  hereby  covent. 

mise,  and  declare,  with  and  to  the  saii 

Hope,  his  executors,  administrators,  and 

that  he  the  said  H.  F.  Hope,  his  execul 

administrators,  shall  and  will  from  time 

and  at  all  times  hereafter,  at  the  requen 

and  charges  of  the  said  A.  B.  Hope,  his  ei. 

administrators,  or  assigns,  make,  do,  and  i 

or  cause  or  procure  to    be   made,  doi 

executed,  all  such  further  and  other  actii 

matters    and    things,    gifts,    assignmeri 

assurances  whatsoever,  for  the  further, 

more  perfectly  or  absolutely,   or  satis  I 

granting,    assigning,    and    assuring   th 

diamonds,  precious  stones,  jewels,   geii 

minerals,   and  every   of    them,   unto  tl 

A.  B.  Hope,  his  executors,  administrate 

a)Here  is  erasure  of  assigns,  for  ever  (1). 
two  lines.— H.  P.  H.  ^ 

"In  witness  whereof,  the  said  parties  i 

presents    have  hereunto  set   their  bar 

seals,  the  day  and  year  first  above  writte 

"  H.  P.  (l.s.)  : 

"  Signed,  sealed,  and  delivered  in  the  ] 

of,  the  alterations  and  erasures  in  the 

whereof  the  initials  H.  P.  H.  are  place 

previously  made, 

"  John  Baphai 

"  No.  U,  Fitzroy  Sqi 

A  witness,  named  Hurst,  proved  the  handwriting  of 
Philip  Hope,  and  of  Raphael,  the  attesting  witness,  who  ^ 
dead.    It  appeared  that  the  jewels  in  question  were  fou 
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Hops  cabinet,  corresponding  in  its  dimensions  with  the  altered  description 
HABMAir.  i^  ^b®  deed.  Tlie  description  in  the  body  of  the  deed  was  that  of 
another  cabinet  in  which  the  jewels  were  formerly  kept  by  the 
grantor.  In  1885  a  new  cabinet  was  made,  and  the  diamonds  and 
jewels  were  transferred  to  it.  There  was  a  previous  deed  in  1882, 
the  particulars  of  which  were  not  known  further  than  that  a 
witness  stated  that  it  accurately  described  the  cabinet  in  which  the 
jewels  then  were.  The  draft  of  the  deed  of  1838  was  not  given  in 
evidence.  The  grantor  told  Hurst  that  he  had  given  the  cabinet  of 
jewels  by  deed  of  gift  in  order  to  avoid  the  legacy  duty.  Harst 
also  stated,  that  in  1888  H.  P.  Hope  said  to  him,  "  I  have  given  it 
to  Alexander  Beresford  Hope,"  but  desired  him  to  keep  it  secret 
till  his  death.  A  catalogue  of  the  jewels  was  made  by  the  witness. 
In  the  cabinet  was  a  vellum  label  with  the  following  words  in  the 
handwriting  of  H.  P.  Hope:  "This  box  belongs  to  Alexander 
Beresford  Hope."  The  label  was  originally  attached  to  the  handle 
of  the  cabinet,  but  for  the  purpose  of  keeping  it  secret  from  some 
workmen  in  the  house  it  was  taken  off  and  put  inside.  The  value 
of  the  jewels  was  40,0002.,  one  of  them,  a  blue  diamond  (i),  was  worth 
18,0002.  There  was  no  sale  or  exchange  of  the  jewels  after  April, 
1838.  Two  questions  were  left  by  the  Lord  Chief  Justice  to  the 
jury :  First,  whether  the  deed  was  executed  and  delivered  by  Henry 
Philip  Hope,  in  order  and  with  an  intention  that  it  should  operate 
immediately.  Secondly,  whether  the  alterations  apparent  on  the 
face  of  the  deed  existed  before  the  time  of  the  execution  of  it.  The 
jury  answered  both  questions  in  the  a£Srmative,  and  a  verdict  was 
entered  for  the  plaintiff. 
In  the  following  Michaelmas  Term,  (Nov.  15), 

WUde,   Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  evidence  did  not  warrant  the  finding  of  the  jury. 
At  the  sittings  in  banc  after  Hilary  Term,  in  1846  (2), 

E.  V.  Williams  showed  cause : 
First, the  deed  was  proved  to  have  been  executed  in  the  ordinary  form, 
and  therefore  the  plaintiff  is  in  the  same  position  as  if  he  had  proved 
the  delivery  of  the  deed;  and  it  must  be  taken  to  have  been  delivered 
unconditionally,  unless  the  contrary  is  shown :  Exton  v.  Scott  (3) ; 
Burling  v.  Patterson  (4) ;  Alderson,  B.,  in  Bowker  v.  Burdekin  (s). 

(1)  [For  the  history  of  this  gem,  see  (3)  38  B.  B.  72  (6  Sim.  31). 
note  to  In  re  Hope  [1899]  2  Ch.  p.  694.]  (4)  9  Car.  &  P.  670. 

(2)  Feb.  12,  13.    Before  Loid  Den-  (5)  63  B.  B.  541  (11  M.  ft  W.  128. 
man,  Ch.  J.,  Patteeon,  Williams  and  148,  149). 

Coleridge,  JJ. 
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Secondly,  if  the  deed  was  delivered  as  it  purports  to  hav      i 
operated  immediately,  though  it  remained  in  the  donor's      i 
[Doe  d.  Oamons  v.  Knight  (1),  citing  Boughton  v.  Boughton  (s      i 
other  previous  authorities ;  Wiobam,  V.-C,  in  HaJl  v.  Palm 
Fletcher  v.  Fletcher  (4) ;  Maule,  J.,  in  Orugeon  v.  Oerrard  (6 
deed  was  intended  to  operate  immediately  it  cannot  be  testa 
and  no  subsequent  act  of  the  party  could  revoke  it.    * 
donor  exchanged  any  of  the  jewels  it  was  to  be  for  the  ben( 
grantee ;  if  he  sold  any,  the  produce  was  by  the  express 
the  deed  to  be  invested  in  the  purchase  of  fresh  jewels ;  a: 
necessarily  made  known  to  Raphael  any  exchange  or  sn 
donor  was  to  have  the  amusement  of  exchanging  the  je^     I 
reserved  to  himself  the  right  of  dealing  with  what  had  be< 
property  of  another  person.    The  covenant  for  further  assi    i 
inconsistent  with  the  instrument  being  a  will :  a  testator  c 
be  bound  by  such  a  covenant.    There  is  no  instance  in      I 
deed  has  been  held  to  be  a  will,  unless  it  depended  for  its  o    ! 
or  consummation  upon  the  event  of  the  death  of  the  donor : 
V.  Fletcher  (6),  before  Wioram,  V.-C,  who  probably  refers  to    ; 
Oglander  (7).    It  is  a  necessary  part  of  the  design  and  obje 
donor  that  this  instrument  should  be  a  deed,  and  what  h 
evidence  against  his  executors.    Thirdly,  the  ground  upon     I 
is  sought  to  disturb  the  verdict  as  against  evidence,  assume 
lies  upon  the  party  who  relies  upon  a  deed  to  account 
alterations  appearing  upon  the  face  of  it.    The  law  as  lai 
in  Knight  v.  Clements  (s),  and  Clifford  v.  Parker  (9),  is  applii 
negotiable  instruments,  not  to  deeds.    The  presumption 
when  a  deed  is  complete  no  person  will  improperly  alter 
that  an  interlineation  was  made  at  the  time  of  the  making 
deed,  and  not  after:   Trowel  v.  CcMtle {io)y  OlanvUle  v.  Pa\ 
Betnolds,  C.B.,  in  Fitzgerald  v.  Lord  Fauconberge  (12) ;  C 
Tattersal  (is).  A  subsequent  alteration  will  not  a£fect  the  titl 
grrantee ;  the  cancelling  of  a  deed  does  not  revest  the  propei 
veyed  :  Holroyd,  J.,  in  Doe  d.  Lewis  v.  Bingham  (14) ;  Parki 

(1)  29  R  E.  355  (5  B.  &  C.  671 ;  8  (8)  47  B.  B.  563  (8  Ad.  & 
Dovrl,  ft  By.  3-18).  3  Nev.  &  P.  375). 

(2)  1  Atk.  625.  (9)  58  R  B.  603  (2  Man.  ft 

(3)  64  B.  B.  399  (3  Hare,  532).  (10)  1  Eeb.  21,  22. 

(4)  67  E.  B.  6  (4  Hare,  67).  (11)  Barnard.  Ch.  Ca,  18,  1 

(5)  54  B.  B.  454  (4  Y.  &  0.  119,  (12)  Fitzgib.  207,  214. 
ISO).  (13)  2  Man.  ft  G. 890. 

(6)  67  R.  B.  at  p.  14  (4  Hare,  79).  (14)  23  B.  R  438  (4  B.  & 

(7)  2  Hagg.  428.  677). 
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HoPK  Davidson  v.  Cooper  {}).  If  ftie  deed  is  held  invalid  the  collection 
Habman.  will  be  divided.  As  to  the  attestation,  there  is  abundant  certainty 
with  the  misdescription :  the  signature  of  Henry  Philip  Hope  in  the 
margin  satisfies  the  substance  of  the  attestation.  FaUa  demomtratio 
non  nocet :  PhilL  Ev.  718,  8th  edit. ;  Bac.  Law  Tracts,  107 ;  Bac. 
Max.  25;  Shep.  Touch,  by  Preston,  ch.  5,  "Exposition  of  Deeds;" 
Llewellyn  v.  The  Earl  of  Jersey  (2);  Land  v.  Devaynes  (s).  There  is  no 
difference  in  this  respect  between  the  construction  of  a  deed  and  a 
will :  the  Court  will  endeavour  to  ascertain  the  intention  of  a  grantor, 
as  well  as  of  a  testator ;  and  this  is  not  a  question  of  terms  of  art ; 
an  erroneous  description  will  not  vitiate:  Swinb.part  7,  s.  5,  pi.  7; 
Door  V.  Oeary  (4) ;  Stockdale  v.  Bushby  (5) ;  Knight  Bruce,  V.-C,  in 
Howard  v.  Conway  (6).  It  is  immaterial  that  a  further  description 
is  annexed  which  turns  out  to  be  inaccurate. 

Sir  T.  Wilde,  Watson,  Merivale,  and  A,  Goldsmid,  contra : 

First,  the  deed  was  not  intended  to  have  a  present  effect;  and  it  is 
for  the  Court  to  decide  whether  an  instrument  operates  as  a  deed 
or  a  will.  A  principal  object  of  the  grantor  was  to  retain  a  control 
over  the  jewels  during  his  life :  he  cannot,  by  giving  the  instrument 
the  appearance  of  a  deed,  alter  the  real  nature  of  it :  if  he  seeks  to 
give  a  legacy,  he  cannot  by  making  the  disposition  assume  the  form 
of  a  deed  evade  the  legacy  duty:  Williams  on  Executors,  1272, 
2nd  ed.  An  instrument  intended  to  operate  from  the  time  of  the 
death  of  the  grantor  is  a  will,  whatever  the  form  of  it  may  be.  *  ^ 
Secondly,  if  it  operated  as  a  deed,  it  could  have  no  force  or  effect, 
unless  it  was  irrevocable.  Suppose  A.  B.  Hope  had  become  a  bank- 
rupt, would  the  property  in  the  jewels  have  passed  to  his  assignees  ? 
The  Court  will  look  into  the  circumstances,  though  the  deed  is 
absolute  on  the  face  of  it.  In  Doe  d.  Qamons  v.  Knight  (7),  the  deed 
was  executed  in  the  ordinary  form,  and  was  perfect  as  a  mortgage ; 
the  mortgagor  parted  with  all  control  over  the  deed.  *  *  The  rule  is 
not  denied  in  Hcdl  v.Palmer  (8),and  Fletcher  v. Fletcher  (9).  Further, 
a  gift  inter  vivos  should  be  free  from  doubt ;  but  there  is  nothing  to 
show  what  jewels  were  in  the  cabinet  at  the  time  of  the  execution 
of  the  deed.  The  intention  of  the  grantor,  in  favour  of  A.  B.  Hope, 
is  defeated  by  making  the  jewels  liable  to  transfer  and  exchange. 

(1)  63  E.  R  756  (11 M.  &  W.  778, 794).         (6)  1  CoU.  87. 

(2)  63E.E,669(11M.&W.183,189).  (7)  29  E.  R.  355  (5  B.  &  C.  671; 

(3)  4  Br.  0.  C.  637.  8  Dowl.  &  Ey.  348). 

(4)  1  Yes.  Sen.  255.  (8)  64  B.  B.  399  (3  Hare,  532). 

(5)  19  Vee.  381.  (9)  67  E.  E.  6  (4  Haw.  67). 
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(Pattbbon,  J. :  Suppose  the  subject-matter  had  been  real  property,        Hopb 
would  the  power  of  sale  have  enabled  H.  P.  Hope  to  make  a  good      haucav. 
title  to  the  purchaser  unless  A.  B.  Hope  joined  in  the  conveyance?) 

H.  P.  Hope  intended  to  sell  and  exchange  the  jewels,  not  by  virtue 
of  the  power  reserved  in  the  deed,  but  by  virtue  of  the  ownership 
remaining  in  him.  Further,  suppose  H.  P.  Hope  had  sold  some  of 
the  jewels  and  bought  others,  they  would  not  have  passed  under 
the  deed :  Lunn  v.  Thoi-nton  (1) ;  Gale  v.  BumeU  (2).  Lastly,  the 
deed  is  void,  being  voluntary,  secret,  not  supported  by  any  suflScient 
consideration  as  love  and  affection  for  a  child,  and  inconsistent. 
Thirdly,  if  a  document  is  produced  with  an  alteration  upon  the  face 
of  it,  the  party  who  relies  upon  the  document  must  explain  it : 
Knight  v.  Clements  (3).  And  the  rule  is  general;  there  is  no 
distinction  between  deeds  and  negotiable  instruments :  Parke,  B., 
in  The  Earl  of  Falmouth  v.  RobeHs^i). 

(CoLEBiBGE,  J. :  In  Knight  v.  Clements,  the  question  was,  whether 
enough  did  not  appear  on  the  face  of  the  bill  of  exchange  to  explain 
the  alteration.) 

Here  there  is  nothing  in  the  attestation,  which  is  the  only 
evidence  explanatory  of  the  alteration  to  lead  to  the  inference 
that  it  was  made  before  the  execution  of  the  instrument. 
Here  also  the  depository  of  the  jewels  is  altered^  which  is  an 
alteration  in  the  grant  itself,  not  in  a  covenant  annexed  to  the 
grant.  The  case  of  Trowel  v.  Castle  (5)  is  unsatisfactory :  Lord 
Eenyon  has  said  that  Eeble's  Reports  are  of  no  authority.  And  as 
to  Olanville  v.  Payne  (6),  it  is  said  in  Zouch  d.  Woolston  v.  Wool- 
ston  (7),  that  Lord  Mansfield  absolutely  forbad  the  citing  of 
Barnardiston's  Reports  in  Chancery  (8). 

(E.  Y.  Williams  :  In  Duffield  v.  Hicks  (9),  Lord  Eldon  said  that 
in  Barnardiston's  book  there  were  some  reports  of  great  value  and 
authority.) 

Olanville    v.    Paine  (6),   however,    supports    the    principle    upon 

(1)  9  Jur.  350.  (7)  2  Burr.  1142  (in  margin). 

(2)  10  Jur.  198.  (8)  In  Doe  d.  Shore  y.  Porter  (3  T.  E. 

(3)  47  E.  E.  663  (8  Ad.  &  El.  216 ;  13, 17),  Lord  KKinroN  said,  •*  The  case 
3  Nev.  &  P.  376).  cited  from  Leyinz  is  entitled  to  greater 

(4)  60  E.  E.  790  (9  M.  &  W.  469,  consideration  than  that  in  Keble,  who 
471).  was  a  bad  reporter." 

(6)  1  Eeb.  21,  22.  (9)  30  E.  E.  69,  81  (1  Dow  &  CI.  1, 

(6)  Barn.  Ch.  Ca.  18,  19.  11 ;  1  Bligh,  N.  S.  497,  638). 
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c. 


Lord  Denhan,  Gb.  J.,  said,  **  It  is  highly  important  for  preserving 
the  parity  of  legal  instroments  that  this  principle  should  be  borne  in 
mind,  and  the  role  adhered  to."  The  role  is,  that  where  the  words 
of  a  grant  are  sufficiently  certain  in  themselves,  words  of  additional 
erroneous  description  will  not  vitiate  the  former:  Doe  d. 
Harris  v.  Greathed  (2),  citing  Plowd.  192.  But  here,  unless  the 
words,  '*  all  that  his  collection  of  jewels,'*  is  in  effect  a  name,  the 
other  part  is  material;  and  these  words  cannot  be  taken  as  a 
name,  because  the  grantor  mentions  other  jewels  besides  those  in 
the  cabinet.  The  instrument  is  not  sufficiently  certain  indepen- 
dently of  the  alteration.  If  a  grantor  gives  *^  all  my  collection  of 
books  in  my  library,"  all  his  books,  wherever  situated,  would  pass. 
The  description  in  this  instrument  is  in  the  first  instance  a  general 
one,  and  the  grantor  afterwards  particularises ;  the  latter  descrip- 
tion therefore  cannot  be  rejected :  Doddington's  case  (3) ;  Bozouh's 
case  (4) ;  Pabkb,  B.,  in  Doe  d.  Smith  v.  Galloway  (6).  The  circum- 
stances under  which  an  alleged  mistake  in  an  instrument  has 
occurred  cannot  be  looked  at  in  order  to  explain  it:  Miller  v. 
T ravers  (0).  In  Llewellyn  v.  The  Earl  of  Jersey  (7)  the  deed 
contained  several  descriptions  of  the  land  conveyed.  Further,  the 
attestation  mentions  alterations  and  erasures,  but  there  is  only  one 
alteration  and  erasure,  unless  that  of  each  line  is  considered  a 
separate  one:  the  pencil  writing  is  neither  an  alteration  nor  an 
erasure,  but  a  marginal  note.  Again,  the  attestation  mentions  the 
initials  as  put  in  the  margin,  but  the  name  at  fuU  length  is  written 
after  the  statement  of  the  dimensions  in  the  margin. 

Cur.  adv.  wit. 

Loan  Dbnman,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

Mr.  A.  B.  Hope  sued  the  executors  of  his  late  uncle  Mr.  H.  P.  Hope, 
for  certain  jewels  made  over  to  him  by  a  remarkable  instrument. 
Two  questions  were  submitted  to  the  jury :  first,  whether  Mr.  Hope 
[*iioo]  ^intended  the  instrument  to  operate  immediately;  secondly, 
whether  certain  alterations  in  it  existed  before  execution*  The 
verdict  in  favour  of  the  plaintiff  on  both  points  was  impugned,  as 
being  against  evidence  on  a  great  variety  of  objections. 

(1)  63  B.  B.  756  (11  M.  &  W.  778;  (5)  39  B.  B.  381   (0  B.  &  Ad.  43. 
affirmed  in  error,  13  M.  &  W.  343).  51). 

(2)  8  East,  91,  100.  (6)  34  B.  B.  703  (8  Bing.  244). 

(3)  2  Co.  Bep.  32  a.  (7)  63  B.  B.  569  (11  AL  A  W.  183). 

(4)  4  Co.  Bep.  34  a,  35  a. 
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The  instrument  which  purported  on  the  face  of  it  to  be  a  deed,  Hope 
was  said  not  to  be  delivered,  because  it  never  went  out  of  the  hamak. 
possession  of  Mr.  H.  P.  Hope.  But  its  execution  by  him  in 
the  presence  of  an  attesting  witness  was  evidence  from  which  the 
jury  might  properly  draw  the  inference  that  it  was  delivered.  Very 
probably  he  did  not  intend  or  contemplate  all  the  consequences 
which  would  flow  from  its  being  delivered,  but  we  have  no  doubt 
that  he  meant  it  to  have  effect  according  to  its  legal  operation, 
whatever  that  may  be. 

The  description  of  the  parcels  was  questioned.  It  had  undergone 
some  alteration,  originally  stating  the  jewels,  the  subject  of  the 
gift,  to  be  contained  in  a  box  of  certain  dimensions,  and  afterwards 
in  one  of  different  dimensions.  But  this  alteration  was  not  made 
in  the  body  of  the  deed ;  it  was  introduced  by  a  note  in  the 
margin,  adopted  in  the  attesting  clause. 

And  here  arise  some  very  important  considerations  on  the  course 
to  be  pursued  in  jury  trials  with  reference  to  instruments  which 
betray  a  change  on  their  outward  appearance.  But  whatever  may 
be  the  correct  practice,  in  such  case,  in  regard  to  bills  of  exchange 
or  other  instruments  held  by  one  person  and  constituting  claims 
upon  another ;  as  against  an  executor,  an  instrument  bearing  the 
undoubted  signature  of  the  testator,  found  among  his  papers,  and 
clear  of  all  imputation  of  fraud,  ought  to  be  presumed  regular  in  all 
respects,  unless  the  contrary  is  proved  by  evidence ;  even  if  this  be 
otherwise,  the  attestation  leaves  no  substantial  doubt  that  this 
change  was  recognised  and  adopted  by  the  deceased;  and  there  was 
evidence  which  distinctly  proved  how  it  became  necessary. 

Another  extraordinary  fact  was,  that  the  attestation  introduced 
certain  other  words  in  the  margin,  as  signed  by  his  initials,  when 
in  fact  they  were  signed  by  his  name  at  length.  But  we  think, 
that,  notwithstanding  this  inaccuracy  of  expression,  the  meaning  is 
perfectly  clear. 

In  these  conclusions,  my  brothers  Pattbson  and  Golebidgb,  and 
my  late  brother  Williams,  agreed  with  me  in  thinking  that  the 
verdict  was  not  only  warranted  by  the  proof,  but  was  the  only 
verdict  so  warranted. 

We  paused,  however,  on  account  of  formidable  objections  in 
point  of  law,  which  were  fully  discussed  in  the  argument  on  the 
rule  nisi  for  a  new  trial.  First,  whether  the  instrument  can  be 
construed  as  conveying  anything ;  and,  secondly,  whether  it  is  not 
a  will,  and  so  ill  executed,  because  attested  by  one  witness  only. 
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Hope  But  the  rule  was  obtained  on  the  ground  of  the  verdict  being 
Harii AN.  against  the  evidence ;  and  these  two  objections  clearly  relating  to 
matter  of  law,  whatever  their  value  may  be,  we  feel  it  to  be  impos- 
sible lo  deprive  the  plaintiff  of  his  verdict,  by  making  the  present 
rule  absolute,  which  is  grounded  on  a  supposed  mistake  of  the  jury. 
The  points  of  law  might  have  been  effectually  raised  and  placed  in 
a  cause  of  judicial  decision  by  exceptions  taken  at  the  trial,  or  the 
opinion  of  this  Court  might  have  been  obtained  on  them  by  the 
motion  for  a  new  trial,  if  grounded  on  misdirection.  But  neither 
of  these  measures  having  been  adopted,  and  this  rule  alone  being 
before  us,  we  have  nothing  to  do  but  to  dispose  of  it.  We  are  not 
even  much  inclined  to  devise  facilities  for  now  stirring  these 
questions,  as  they  are  of  a  technical  nature,  tending  to  defeat  the 
intention  of  the  owner  of  the  property,  and  the  real  justice  of 
the  case. 

Rule  dUcharged. 
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IN   THE  QUEEN'S  BENCH. 


SCATTERGOOD  v.  SYLVESTER  (l).  /««>• 

^   ^                                  June  4. 
(16  Q.  B.  606—512  ;  S.  C.  19  L.  J.  Q.  B.  447  ;  14  Jur.  977.)  

By  Stat.  7  &  8  Geo.  IV.  c.  29,  s.  57  (2),  the  property  in  a  stolen  chattel        ^  ^^^  ^ 
reyests  in  the  owner  on  conviction  of  the  thief,  and  the  owner  may  maintain 
trover  for  it,  though  there  has  been  no  order  for  restitution. 

Trover  for  a  cow  and  calf  and  two  hundred  gallons  of  milk. 
Fleas.  1.  Not  guilty.  2.  Not  possessed.  Issues  thereon.  On  the 
trial,  before  Maule,  J.,  at  the  Spring  Assizes  for  the  town  of 
Nottingham,  1849,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

On  the  18th  July,  1848,  the  cow  mentioned  in  the  declaration, 
then  the  property  of  the  plaintiff,  was  stolen  out  of  the  Lammas 
Fields  within  the  liberties  of  the  town  of  Nottingham  by  William 
Daykin,  and  by  him  driven  to  the  town  of  Newark,  where  it  was 
sold  in  market  overt  on  the  following  day,  which  was  the  market 
day  at  Newark,  to  the  defendant.    The  defendant  purchased  and 
paid  for  the  cow  bond  fide,  and  without  any  notice  or  knowledge 
that  it  had  been  stolen  or  was  not  the  property  of  Daykin.    On  the 
same  day  the  plaintiff  discovered  that  the  said  cow  had  been  stolen 
from  him ;  and,  having  immediately  made  inquiries  respecting  it, 
he  applied  to  and  made  a  deposition  on  the  subject  before  a  magis- 
trate.    The  defendant  was  served  with  a  summons  to  give  evidence 
before  the  magistrate,  which  he  did,  and  was  bound  over  to  give 
evidence  against  Daykin,  who  was  committed  to  take  his  trial  at 
the  then  next  Sessions  of  the  peace  for  the  town  of  Nottingham. 
On  the  17th  October  following  Daykin  was  tried  at  the  Sessions 
before  the  Recorder  of  the  said  town  (the  said  Sessions  *being  the      [  •507  ] 
first  Sessions  held  after  the  theft),  upon  an  indictment  preferred 
against  him  by  the  plaintiff  for  the  felony  of  stealing  the  said  cow,  and 
was  then  convicted  thereof,  and  sentenced  to  ten  years  transportation. 
Both  the  plaintiff  and  the  defendant  gave  evidence  on  the  trial  of  the 
indictment.    From  the  time  of  the  sale  in  Newark  market,  the  cow 
continually  remained  in  the  defendant's  possession  until  the  trial 
of  this  cause,  and  in  the  meantime  she  brought  forth  a  calf,  which 

(1)  Approved  in  Vibnaiit  v.  Bentley  A.  C. 
(1886)  18  Q.  B.  D.  327,  56  L.  J.  Q.  B.  (2)  See   now    Larceny   Act,    1861 

128  ;  (affd.  in  H.  L.  (1887)  12  App.  Cas.  (24  &  25  Vict  c.  96),  s.  100,  and  Sale 

471,  57  L.  J.  a  B.  18).    This  and  the  of  Goods  Act,  1893,  s.  24,  of  which 

following  case  were  accidentally  mis-  sub-s.  2  does  not  affect  the  law  of  the 

placed  in  making  up  the  volume. —  principal  case.— A  C. 

R.R. — VOL.  LXXXI.  60 


946 


1850.     Q.  B.     15  Q.  B.  607—508. 


Lb.r. 


SCATTSR- 

OOOD 

t. 

Stltbstsr. 


[  •508  ] 


immediately  died,  and  which  was  the  calf  mentioned  in  the  declara- 
tion. The  milk  mentioned  in  the  declaration  was  the  milk  drawn 
from  the  said  cow  from  the  time  of  the  conviction  of  Daykin  to  the 
commencement  of  the  action.  After  the  conviction  of  the  prisoner, 
and  before  the  commencement  of  the  action,  the  cow  was  demanded 
of  the  defendant  on  behalf  of  the  plaintiff,  and  the  defendant 
refused  to  deliver  her  ap  to  him,  and  converted  her  to  his  own  use. 
The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  plaintiff  is  entitled  to  recover.  If  the  Court  should  be  o' 
opinion  that  he  was,  then  the  verdict  was  to  stand ;  if  not,  a  verdict 
to  be  entered  for  the  defendant. 

Whitehurat,  for  the  plaintiff : 

The  question  is  whether  the  property  in  a  chattel  stolen,  and 

afterwards  sold  in   market  overt,  revests,  on  conviction   of   the 

thief,  in  the  original  owner,  so  as  to  entitle  him  to  maintain  trover 

in  respect  of  a  conversion  subsequent  to  the  conviction,  or  whether 

he  is  confined  to  the  special  remedy  of  restitution  as  given   by 

section  57  of  stat.  7  &  8  Geo.  lY.  c.  29.    That  section  enacts  that, 

if  any  person  guilty  of  stealing  ''any  chattel,  money,  valuable 

^security,  or  other  property  whatsoever,  shall  be  indicted  for  any 

such  offence,  by  or  on  the  behalf  of  the  owner  of  the  property," 

"  and  convicted  thereof,  in  such  case  the  property  shall  be  restored 

to  the  owner  or  his  representative  ;  and  the  Court,  before  whom  any 

such  person  shall  be  so  convicted,  shall  have  power  to  award  from 

time  to   time  writs   of  restitution   for   the   said   property,  or  to 

order  the  restitution  thereof  in  a   summary  manner."     But  this 

statutory  remedy  is  cumulative ;  and   the  plaintiff  may,    if    he 

prefer  it,  bring  trover.      Stat.  21  Hen.  VIII.  c.  11  (i),    enacted 

that,  where  the  owner  procured  the  thief  to  be  indicted  and  found 

guilty  or  otherwise  attainted,  such  owner  should  "  be  restored  to 

his  said  money,  goods,  and  chattels ;  "  and  that  the  justices  before 

whom  the  conviction  took  place  should  "have  power  "  "to  award, 

from    time    to   time,    writs   of   restitution   for  the  said    money, 

goods,  and  chattels,  in  like  manner  as  though  any  such  felon  or 

felons  were  attainted  at  the  suit  of  the  party   in  appeal."     The 

two  enactments  are,  in  substance,  the  same.     It  was  clear,  under  the 

earlier  statute,  that,  whether  the  thief  had  been  prosecuted  by  appeal 

or  indictment,  restitution  was  not  barred  by  sale  in  market  overt : 

1  Hale,  P.  C.  543,  3  Hawk.  P.  C,  p.  317  (2),  B.  2,  c.  23,  ss.  54,  55. 

(1)  Repealed  by  stat  7  ft  8  Oeo.  lY,  (2)  7th  ed. 

0.  27,  8.  1, 
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(Lord  Campbell,  Ch.  J. :  Do  the  words  "  the  property  shall  be 
restored  "  mean  that  the  chattel  shall  be  restored  or  the  title  to  it  ?) 

They  mean  both  the  chattel  and  the  title.  The  chattel  itself  may 
have  been  destroyed ;  in  which  case,  as  there  could  be  no  restitu- 
tion, the  owner  would  be  without  remedy  unless  he  could  bring  his 
action.  *In  Oolightly  v.  Reynolds  (i),  Lord  Mansfield  says,  with 
reference  to  stat.  21  Hen.  VIIL  c.  11,  "I  don't  see  why  trover  is 
not  good.  The  statute  puts  an  indictment  in  the  same  case  as  a 
writ  of  appeal.  The  statute  says,  it  shall  be  restored ;  but  leaves 
the  party  to  his  own  way  of  recovery.  Since  this  statute,  it  gives 
him  a  particular  remedy,  but  does  not  take  away  his  other  remedy. 
I  do  not  believe  there  has  been  a  writ  of  restitution  these  two 
hundred  years."  In  Hoiivood  v.  Smith  (2)  the  plaintiff  failed,  not 
because  trover  would  not  lie  in  a  case  like  the  present,  but  because 
the  only  conversion  by  the  defendant  was  before  the  thief's  convic- 
tion, and  consequently  before  the  property  had  revested  in  the 
plaintiff.  In  Peer  v.  Humphrey  (3)  the  plaintiff  recovered  in  trover : 
but  that  case  cannot  be  relied  on  as  strictly  in  point ;  for  there  the 
defendant  had  not  purchased  in  market  overt. 

Crowder,  contra  : 

Trover  is  not  maintainable.  The  property  having  been  changed 
by  sale  in  market  overt,  the  plaintiff  was  without  remedy  at  common 
law,  except  by  restitution  after  appeal  on  fresh  pursuit :  2  Inst.  714. 
Stat.  21  Hen.  VIII.  c.  11,  extended  the  remedy  to  conviction  on 
indictment.  Still  the  restitution  given  by  statute  was  not  of  right, 
but  in  the  discretion  of  the  Judge  before  whom  the  thief  was  con- 
victed, with  reference  to  the  particular  circumstances  of  the  case ; 
and  the  owner  was  not  entitled,  unless  it  appeared  that  he  had 
used  due  diligence  in  the  prosecution  :  3  Hawk.  P.  C.  p.  318,  B.  2, 
c.  23,  s.  56. 

(LoBD  Campbell,  Ch.  J. :  Sect.  57  of  stat.  7  &  8  Geo.  IV.  c.  29, 
first  of  all  says  "  the  property  *shall  be  restored,"  and  adds,  after- 
wards, that  the  Court  shall  have  power  to  award  restitution ;  it 
would  seem,  therefore,  that  the  property,  that  is  the  right,  should 
be  restored  at  all  events,  though  it  may  be  in  the  discretion  of  the 
Court  whether  or  not  it  will  award  restitution.) 
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(1)  Lofft,  88,  90. 

(2)  1  E.  E.  613  (2  T.  E.  760). 


(3J  41  E.  E.  471  (2  Ad.  &  El.  495). 
60—2 
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The  proviso,  with  respect  to  negotiable  instraments,  that,  where 
such  an  instrument  has  been  received  bond  fide  for  good  considera- 
tion, ''  in  such  case  the  Court  shall  not  award  or  order  the  restita- 
tion  of  such  security,"  affords  an  argument,  applicable  to  the  whole 
section,  that  the  words  ''property  shall  be  restored"  have  no 
substantive  meaning  independently  of  the  specified  mode  in  which 
the  property  is  to  be  restored,  namely  by  restitution.  At  all  events, 
trover  is  not  maintainable  unless  an  order  for  restitution  has  been 
previously  made  ;  snch  an  order  is  essential  to  the  revesting  of  the 
property. 

Whitehurst  replied. 

Lord  Campbell,  Ch.  J. : 

In  this  case  it  is  admitted  that  sale  in  market  overt  would  be  no 
answer  to  the  action  if  an  order  of  restitution  had  been  mada  We 
are  now  to  determine  what  is  the  consequence  of  the  want  of  such 
an  order.  The  plaintiff  must  rely  on  the  statute ;  for,  at  common 
law,  the  property  was  changed  permanently  by  sale  in  market  overt* 
On  reference  to  the  statutes  21  Hen.  VIII.  c.  11,  and  7  &  8  Geo.  IV. 
0.  29,  we  are  satisfied  that  the  property  is  revested  on  conviction. 
By  the  statute  21  Hen.  VIII.  c.  11,  the  owner  was  restored  to  his 
goods.  How  could  that  be,  unless  he  had  a  right  to  recover  them  ? 
By  the  subsequent  statute,  "  the  property  shall  be  restored."  How 
is  *this  provision  to  be  executed  effectually,  unless  the  right  is 
restored  ?  It  may  be  matter  of  regret,  certainly,  when  an  order  of 
restitution  is  not  made  so  as  to  obviate  the  necessity  of  an  action. 
But  the  order  is  not  a  condition  precedent  to  the  revesting  of  the 
property.  The  dictum  of  Bulleb,  J.,  in  Horwood  v.  Smith  (i),  that 
the  plaintiff's  property  revested  after  conviction,  accords  with  this 
view,  and  is  quite  in  point. 

Pattbson,  J. : 

When  the  statute  says  that  the  ''  property  shall  be  restored/'  it 
may  mean  the  chattel  stolen  shall  be  restored ;  but,  at  all  events, 
it  means  restoration  of  the  right.  The  order  of  restitution  is  cumu- 
lative to  the  ordinary  remedy  by  action,  and  is  not  a  condition 
precedent  to  such  remedy.  It  has  been  observed  that  the  Court 
has  a  discretion  to  refuse  the  order  where  the  prosecutor  has  not 
shown  due  diligence.    That  may  be  so ;  but  the  only  consequence 

(1)  1  B.  B.  613  (2  T.  B.  750). 
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of  the  Court  ref asing  the  order  is  to  leave  the  owner  to  the  ordinary 
remedy  by  action.  I  think  the  statate  revests  the  property  on  con- 
viction ;  and  any  one  who  afterwards  converts  the  chattel  may  be 
sued  by  the  owner.  Honvood  v.  Smith  (i)  is  a  strong  case  for  the 
plaintiff;  for,  if  the  defendant  is  correct,  the  Court  might  at  once 
have  put  an  end  to  the  question  by  saying  that  the  property  had 
been  changed  by  sale  in  market  overt,  and  had  never  revested  so 
as  to  entitle  the  plaintiff  to  bring  trover,  whereas  the  judgment  is 
put  on  the  special  point  that  the  property  had  not  revested  at  the 
time  of  the  defendant's  conversion. 

Coleridge,  J. : 

The  word  "  property,"  in  the  statute,  may  at  all  events  mean  the 
thing  stolen  ;  but,  as  possession  imports  property,  it  may  well  mean 
the  thing  itself  and  also  the  right  to  it.  The  thing  is  to  be  restored 
on  conviction  ;  it  is  to  be  given  up  to  the  owner  as  having  the  right, 
that  is,  the  right  of  property  and  the  right  of  possession.  If  the 
statute  had  stopped  there,  it  would  be  plain  enough ;  but  it  goes  on 
to  authorise  the  Court  to  award  restitution,  not  by  way  of  giving  a 
right  of  action,  for  that  had  already  been  given,  but  by  way  of  a 
summary  remedy,  which  is  added  more  in  the  nature  of  execution 
than  any  thing  else.  This  cannot  narrow  the  former  part  of  the 
section. 

Eble,  J. : 

The  question  is,  what  is  the  meaning  of  the  words  ''  the  property 
shall  be  restored?"  The  defendant  says  it  means  that  the  pro- 
perty shall  be  restored  if  the  Court  orders  restitution.  That  would 
be  a  material  restriction  on  the  words ;  and  I  think  that  there  is  no 

foundation  for  it. 

Judgment  for  plaintiff. 


SCA.TTBR- 
OOOD 

Stltbstbb. 


[512] 


EEG.  V.  The  DEAN  and  CHAPTER  or  CHESTER. 

(15  Q.  B.  513—^21 ;  S.  C.  19  L.  J.  Q.  B.  486;  15  Jur.  10.) 

A  mandamus,  commanding  the  Dean  and  Chapter  of  a  Cathedral  to 
lestore  a  chorister,  aUeged  that  the  office  was  a  freehold  in  their  gift,  paid 
by  salary  out  of  their  land  revenues,  and  conferring  a  right  to  vote  on  the 
election  of  members  of  Parliament,  and  that  the  chorister  had  been  wrong- 
fully amoved.  Eetum,  that,  by  ordinances  of  the  founder,  for  the  govern- 
ment of  the  Cathedral,  it  was  provided  that,  if  any  of  the  officers  of  the 
Cathedral,  including  choristers,  commit  a  smaU  fault,  he  may  be  pimished 
by  the  Dean,  but  that,  '*  if  his  crime  be  of  a  blacker  dye  (if  it  be  judged 

(1)  1  E.  R.  613  (2  T.  E.  750). 
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Beo.  equitable),  he  may  be  expelled  by  whom  be  was  admitted;  "  and  tbat  the 

V.  Bifibop  of  the  diocese  should  be  the  visitor  of  the  Cathedral,  to  take  special 

Dran  AMD  ^^  ^jj^^  j^U  j^  ordinances  should  be  inviolably  preserved,  to  punish  and 

Chbstrr.  correct  all  offences  committed  by  officers  of  the  Cathedral,  and  to  do  all 

things  that  are  judged  lawfully  to  appertain  to  the  office  of  visitor :  And 

that  the  chorister  had  not  appealed  to  the  Bishop  : 

Held,  on  demurrer  to  the  return,  that  mandamua  did  not  lie,  as  the 
remedy  for  the  wrongful  amotion  complained  of  was  by  application  to  the 
visitor,  who  had  sufficient  and  exclusive  jurisdiction,  although  the  founda- 
tion was  spiritual  and  not  eleemosynary,  and  the  office  was  a  freehold 
office :  And  that  it  was  not  necessary  to  return  the  cause  of  amotion. 

Mandamus  to  restore  a  chorister  of  the  Cathedral  church  of 
Christ  and  the  Blessed  Yirgm  Mary,  in  the  city  of  Chester.  The 
writ,  after  referring  to  the  foundation  and  endowment  of  ihe 
Cathedral  church  by  letters  patent  of  88  Hen.  YIII.  and  23  Eliz., 
recited  that  Joseph  Humphreys,  in  1887,  was  duly  appointed,  by 
the  Dean  and  Chapter  of  the  Cathedral,  to  the  office  of  chorister, 
lay  clerk,  or  singing  man  of  the  Cathedral,  and  that  he  had  doly 
performed  the  duties  of  his  office  until  Srd  September,  1845,  and 
received  a  certain  salary  in  respect  thereof ;  that  the  revenues  of 
the  Dean  and  Chapter  were  derived  from  land,  and  that  the  salaries 
of  the  choristers  of  the  Cathedral  were  paid  out  of  the  said 
revenues ;  that  the  office  of  chorister  was  a  freehold  office 
for  life,  from  which  there  was  no  power  of  removal  by  the  Dean 
and  Chapter  unless  for  immorality  or  other  bad  conduct ;  that  such 
office  confers  a  right  of  voting  in  the  election  of  knights  of  the  shire 
[  *514  ]  to  serve  in  Parliament  for  the  county  of  ^Chester ;  and  that  the 
said  Humphreys,  in  right  of  his  freehold  interest  in  lands  pertaining 
to  such  office,  had  voted  at  such  an  election  in  1841 ;  that  he  had 
not  been  guilty  of  any  immorality ;  yet  that  the  Dean  and  Chapter, 
being  the  persons  entitled,  and  who  of  right  ought,  to  nominate  and 
appoint  and  admit  to  the  said  office,  had  unjustly,  and  without 
any  reasonable  cause,  removed  him  therefrom ;  and  the  writ  then 
commanded  the  Dean  and  Chapter  to  restore  him,  or  show  cause 
to  the  contrary. 

The  return  set  forth  the  foundation  of  the  Cathedral  church  by 
the  said  letters  patent  of  83  Hen.  YIIL,  and  the  incorporation  of 
the  Chapter  under  the  same  letters,  subject  to  certain  ordiuances 
and  statutes  to  be  thereinafter  declared  to  them  by  his  said  Majesty 
in  a  certain  indenture;  and  also  several  ordinances  and  statutes 
contained  in  the  indenture  of  86  Hen.  YUI.  referred  to  in  the  letters 
patent,  and  among  them  the  following : 

''  We  order  and  appoint  that,  if  any  of  the  minor  canons,  conducts 
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or  other  minigters  shall  be  overtaken  in  a  small  fault,  he  by  the        Rbo. 
Dean,  or,  in  his  absence,  by  the  Vice-Dean,  may  be  punished ;  but,    dbak  and 
if  his  crime  be  of  a  blacker  dye  (if  it  be  judged  equitable),  he  may  ^ohmtkb!^^ 
be  expelled  by  whom  he  was  admitted." 

**  We  appoint  the  Bishop  of  Chester  (for  the  time  being),  armed 
with  integrity  and  perseverance,  to  be  the  visitor  of  our  Cathedral 
church,  requiring  and  commanding  that,  out  of  a  Christian  fidelity 
and  an  ardent  zeal  for  godliness,  he  do  watch  and  take  special  care 
that  these  statutes  and  ordinances  of  our  church  now  published  be 
inviolably  preserved,  her  incomes  and  profits,  as  well  spiritual  as 
temporal,  do  prosperously  flourish;  that  her  rights  and  liberties 
and  privileges  be  ^preserved  and  defended ;  and,  that  this  may  be  [  *5i5  ] 
the  case,  we  order  and  require  the  Bishop  himself,  whenever  he 
shall  be  called  on  by  the  Dean,  or  by  two  of  the  canons,  yea  even 
uncalled,  yet  once  every  three  years,  do  in  his  own  person,  unless 
some  weighty  cause  prevents  it,  and  then  by  his  Chancellor,  visit 
our  church,  and  do  summon  the  Dean,  the  canons,  the  minor 
canons,  the  conducts,  and  all  the  other  ministers  of  our  church  to 
some  convenient  place;  and  by  virtue  of  this  very  statute  we  do 
invest  the  said  Bishop  with  full  authority,  that,  upon  every  one  of 
these  articles  contained  in  our  statutes,  and  upon  any  other  articles 
whatever  that  concern  the  state,  the  advantage  and  honour  of  our 
church,  he  may  interrogate  the  Dean,  canons  and  minor  canons, 
and  all  other  ministers  of  our  church,  and  may  require  any  of 
them  upon  the  oath  taken  to  our  church  to  speak  the  truth  con- 
cerning any  misdemeanours  or  crimes  whatsoever,  and  all  such, 
upon  discovery  and  proof,  the  Bishop  shall  punish  and  correct, 
according  to  the  intenseness  of  the  misdemeanour  or  crime,  and  shall 
execute  everything  that  shall  appear  necessary  to  the  extirpation 
of  vice,  and  all  other  things  that  are  judged  lawfully  to  appertain 
to  the  oflice  of  visitor." 

The  return  further  alleged  that  the  choristers  were  nominated 
and  governed  under  the  said  statutes;  that  the  Bight  Beverend 
Dr.  Sumner  was  Bishop  of  Chester  and  visitor  of  the  Cathedral 
church,  and  of  its  Dean  and  Chapter  and  other  ministers,  under 
the  powers  and  provisions  of  the  said  letters  patent  and  statutes ; 
and  that  Humphreys  had  not  appealed  or  applied  to  the  Bishop 
'*  in  respect  of  the  said  proposed  removal,  as  he  might  and  ought 
to  have  done,  if  he  has  any  ground  of  complaint  to  make  in  respect 
to  the  same." 

Demurrer ;  and  joinder. 


962  I860.     Q.  B.     15  Q.  B.  516—517.  [B.a. 

Beo.  The  case  was  argaed  on  a  former  day  in  thid  Term  (i)  by 

Dkan  AKo     IVelsby  for  the  Crown,  and  Cowling  for  the  defendants.     The  argu- 

^cInbtkb**'  naent  is  very  fully  noticed  in  the  judgment  of  the  Court.     The 

[516]       authorities  cited  were:    For  the  Crown:  Com.  Dig.  Visitor  (A  6), 

(A  14),  (A  15),  Hex  v.  St.  John's  College  (2),  In  the  Matter  of  the 

Dean  of  York  (8) :  For  the  defendants  :  PJUlips  v.  Bury  (4),  Rex  v. 

Chancellor f  dc.  of  Cambridge  (5),  Appleford's  case  (6),  Rex  v.   The 

Warden  of  All  Souls  College  (7),  Dr.  Walker's  case  (8),  Rex  v.  The 

Bishop  of  Chester  (O). 

Cur.  adv.  rub. 

LoBD  Campbell,  Ch.  J.,  in  this  Term  (June  5th),  delivered  the 
judgment  of  the  Court  : 

In  this  case,  which  was  argued  before  my  brother   Erie  and 
myself,  on  account  of  the  general  importance  of  the  question  we 
took  time  to  consider ;  and,  having  examined  the  authorities  cited 
in  the  argument,  we  continue  of  the  opinion  which  we  then  formed 
that   the  return   to  the  mandamus  is  sufficient.     The  mandamus 
alleges  that  Joseph  Humphreys  was  in  due  manner  by  the  Dean 
and  Chapter  of  Chester  nominated  and  admitted  a  chorister,  lay 
clerk,  or  singing  man  of  the  said  Cathedral  church,  and,  till  his 
removal,  has  performed  the  duties  of  the  office,  and  that  it  is  a 
[  *517  ]       freehold  office  conferring  *the  right  of  voting  at  the  election  of 
members  of  Parliament  for  the  county  of  Chester,  which  he  had 
exercised ;  yet  that  the  Dean  and  Chapter  of  the  said  Cathedral 
church,  being,  as  such  Dean  and  Chapter,  the  persons  entitled  and 
who  of  right  ought  to  nominate  and  admit  into  the  said  office,  have 
unjustly  and  without  any  reasonable  cause  removed  the  said  Joseph 
Humphreys    from    the    said  office.     The  return    sets    forth   the 
foundation  of  the  Cathedral  church  of  Chester  by  letters  patent  of 
Henry  YIII.  in  the  88rd  year  of  his  reign,  by  which  this  office  was 
created  and   endowed,  together  with  the  statutes  by  which  the 
foundation  was  to  be  governed.    By  those  statutes  a  power  is  given 
of  admonishing  and  punishing  at  discretion,  and  of  expelling  officers, 
including  the  choristers.     Then  comes  the  appointment  of  a  visitor. 
(His  Lordship  here  read  the  terms  of  the  appointment,  for  which 

(1)  June  Ist    Before  Lord  Camp-  (5)  2  Ld.  Bay.  1334. 

beU,  Ch.  J.,  and  Erie,  J.  (6)  1  Mod.  82 ;  Trem.  P.  C.  478. 

(2)  Comb.  238;  4  Mod.  368.  (7)  2  (T.)]  Jones,  174;  Trem.  P.  C. 

(3)  57  E.  R.  645  (2  Q.  B.  1).  483. 

(4)  2  Kyd  on    Corporations,  197 ;  (8)  Ca.  K.  B.  temp.  Hardw.  212. 
S.  C.  4  Mod.  106;  2  T.  R.  346.  (9)  1  W.  Bl.  22. 
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see  p.  951,  ante.)     The  return  farther  alleged  that  the  choristers        Beg. 
were  nominated  and  governed  under  the  said  statutes ;  that  at  the    dban'and 
times  in  (luestion  the  Right  Reverend  Dr.  Sumner  was  Bishop  of  ^chmtkb!*' 
Chester  and  visitor  of  the  Dean  and  Chapter  and  other  officers  and 
ministers  of  the  said  Cathedral  church  under  the  powers  and  pro- 
visions of  the  said  letters  patent  and  the  said  statutes,  and  that 
the  said  Joseph  Humphreys  has  not  appealed  or  applied  to  the 
said  Bishop  in  respect  to  the  said  removal  as  he  might  and  ought 
to  have  done  if  he  has  any  ground  of  complaint  to  make  in  respect 
of  the  same. 

Mr.  Welsby,  in  support  of  the  demurrer  to  this  return,  did  not 
deny  the  doctrine  that,  where  there  is  an  eleemosynary  foundation, 
with  a  special  visitor  appointed  by  the  founder,  the  visitor  has 
exclusive  jurisdiction  over  the  matters  which  he  is  authorised  to 
♦decide,  but  contended  on  various  grounds  that,  consistently  with  [  •sis  ] 
this  doctrine,  we  are  bound  to  interfere,  and,  by  mandamus,  to  bring 
the  removal  of  Mr.  Humphreys  from  the  office  of  chorister  within 
the  cognizance  of  the  courts  of  common  law. 

The  first  objection  to  the  return  relied  upon  is,  that  the  mandamus 
shows  an  amotion  from  the  office,  and  that,  after  amotion,  the 
visitor  has  no  jurisdiction ;  so  that  there  could  not  have  been  any 
appeal  to  him.  It  would  indeed  be  very  strange  if  the  visitor,  who 
is  appointed  to  superintend  the  due  execution  of  the  statutes,  had 
no  jurisdiction  to  inquire  whether  a  subordinate  body  subjected  to 
his  jurisdiction  had  or  had  not  acted  in  conformity  to  the  statutes 
in  amoving  an  officer  who  under  the  statutes  had  been  admitted 
upon  the  foundation,  and  who  according  to  the  statutes  was  entitled 
to  hold  the  office  as  long  as  he  himself  conformed  to  the  statutes. 
But  Appleford's  case  (1)  is  an  express  authority  that  after  amotion 
the  visitor's  jurisdiction  continues,  and  that,  where  he  has  jurisdic- 
tion, this  Court  will  not  interfere.  In  Com.  Dig.  Visitor  (A  15),  this 
is  considered  clear  law ;  and  it  was  the  ground  for  deciding  Ayhffe'a 
case  (2),  that  the  jurisdiction  of  the  visitor  is  a  sufficient  answer  to 
a  mandamus  to  admit,  which  is  placed  on  the  same  footing  as  a 
mxindamvA  to  restore. 

The  next  objection  was  placed  upon  the  alleged  limited  powers  of 
the  visitor  in  this  case,  and  the  want  of  an  allegation,  in  the  return, 
of  the  offence  imputed,  to  show  that  the  visitor  had  jurisdiction 
over  it.    But  we  are  of  opinion  that,  by  the  letters  patent  set  out, 

(1)  1  Mod.  82;  Trem.  P.  0.  478.  (2)  Rex  v.  The  Warden  of  All  Souls 

College,  2  (T.)  Jones,  174. 
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Rro.  *the  powers  of  the  Bishop  of  Chester  are  not  confined  to  cases 
Dban'akd  in  which  he  woald  have  jurisdiction  as  Ordinary,  but  that  he  is 
^^^fWTBR^'  constituted  a  special  visitor  to  see  that  the  statutes  are  enforced. 
[  ^519  ]  He  is  empowered  to  do  all  things  that  lawfully  appertain  to  the 
office  of  visitor,  a  functionary  well  known  to  the  law,  the  law  defin- 
ing and  recognising  his  powers  where  they  are  not  limited  by  the 
founder.  One  of  these  powers  is,  upon  appeal  to  him,  to  restore  a 
person  to  an  office  on  the  foundation,  from  which  in  violation  of  the 
statutes  he  has  been  removed.  We  can  see  no  reason  why  the 
return  should  specify  the  offence  for  which  the  amotion  took  place, 
if  the  legality  of  the  amotion  is  to  be  determined  by  the  visitor.  In 
Appleford*8  case  (1)  there  was  a  statement  that  he  was  **  turned  out 
pro  crimine  enormi ; "  but  no  advantage  could  arise  from  such  a 
general  statement ;  and  there  the  Goubt  expressly  decided  that  the 
cause  of  the  amotion  need  not  be  set  out  in  the  return,  according 
to  a  full  note  of  Lord  Holt's  judgment  in  Philips  v.  Bury^  taken 
from  his  own  manuscript,  and  to  be  found  in  2  T.  B.  356.  He 
says :  ''  It  was  strongly  urged  that  we  ought  to  show  the  cause  of 
expulsion  in  the  return,  to  bring  it  within  the  compass  of  the  statute. 
It  was  answered,  no ;  there  was  a  local  visitor,  who  had  given  the 
sentence,  and,  be  it  right  or  be  it  wrong,  the  party  is  concluded  by 
it ;  and  the  members  of  the  college  must  submit  to  such  laws  as  the 
founder  is  pleased  to  give  them."  An  allegation  of  the  cause  of 
amotion,  if  necessary,  would  be  traversable,  and  would  afford  an 
opportunity  to  draw  the  controversy  from  the  cognizance  of  the 
[  *520  ]  visitor.  Should  it  ever  happen  that  there  *is  a  cause  of  amotion 
over  which  the  visitor  has  not  jurisdiction,  we  think  that  it 
lies  upon  the  party  to  show  it  who  seeks  to  take  it  ad  aliud 
examen. 

We  were  then  told  that  the  mandamus  ought  to  go,  because  this 
is  a  spiritual,  not  an  eleemosynary,  foundation.  But  no  authority 
was  cited  to  show  that  this  distinction  is  material  where  there  is  a 
special  visitor  appointed  by  the  founder,  although  there  is  a  differ- 
ence with  respect  to  the  acts  of  a  visitor  merely  in  his  capacity  of 
Ordinary.  The  office  here  is  a  lay  office  belonging  to  a  spiritual 
foundation  :  and,  on  principle,  there  seems  nothing  to  show  for  the 
present  purpose  that  it  is  to  be  viewed  differently  from  a  fellowship 
in  a  college  with  a  special  visitor. 

Another  objection  was  that  this  is  a  freehold  office,  conferring  a 
right  to  vote  for  members  of  Parliament.    But  when  Mr.  Humphreys 
(1)  1  Mod.  82  ;  Trem.  P.  C.  482. 
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accepted  the  office  he  knew  the  conditions  on  which  it  was 
to  him,  one  of  which  was  that,  if  any  dispute  should  arise  res 
his  right  to  it,  this  must  be  determined  by  the  Judge  wh 
founder  has  nominated,  and  not  by  the  courts  of  common  la' 
there  is  no  reason  why  the  right  to  an  office  should  not  be  s( 
mined  although  an  interest  in  real  property  belongs  to  il 
same  objection,  if  it  were  to  prevail,  would  sometimes 
fellows  of  colleges  from  the  jurisdiction  of  the  visitor,  coni 
the  understanding  and  practice  which  have  universally  pi 
upon  the  subject. 

Lastly  it  was  contended  before  us  that,  although  Mr.  Hun 
might  have  appealed  to  the  visitor,  he  was  not  bound  to  do 
that  he  may  still  call  for  the  interference  of  this  Court :  1 
notion  of  a  concurrent  jurisdiction  is  expressly  contradicted 
^language  of  Lord  Halb  in  Appleford'a  case  (1),  and  by  th( 
current  of  decisions  upon  the  subject. 

For  these  reasons  we  are  of  opinion  that  there  ough 
judgment  for  the  defendants.  And  it  is  very  satisfactory  I 
think  that  our  judgment  may  be  questioned  upon  a  writ  of  e 

Judgment  for  defenc 

(1)  1  Mod.  82.  (2)  No  report  of  any  proce 

error  has  been  found. 
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up  award— Duty  of  promoters  to  pay  arbitrators'  fees — Lands  Clauses 
Act,  1845,  ss.  84,  85.    B.  y.  South  Devm  By,  Co 680 

6.  Compulsory  purchase  of  lands — ^Line  of  deviation — Powers  of 

Company— Construction  of  special  Act.  Crawford  y.  Chester  and  Holyhead 
By.  Co 925 

7.  Compensation — Purchase-money — Payment  into  Court — 

Person  entitled  to  share — Petition  for  payment  out  of  Court — ^Notice 
to  parties  interested.     Be  Midland  By,  Co 934 

LIMITATIONS  (STATUTE  OF)— The  statute  is  not  a  bar  to  a  set-ofT 
unless  the  six  years  have  expired  before  action  brought.  Walker  v. 
Clements 882 

And  see  Estate. 
LOBDS,  HOUSE  OF— Appeal  to.    See  Practice,  1. 
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liXXKAG  7— Dangerous  lunatic— Removal  to  county  asylum—Settle- 
ment— Jurisdiction  of  justices —Appeal— Service  of  notice  of  charge- 
ability.    B.  V.  Eieleij 871 

MANDAMUS—Suificiency  of  return—Visitor— Jurisdiction— Appeal. 
See  Ecclesiastical  Law,  1. 

And  see  Corporation  (Municipal),   1;  Friendly  Society;  Highway, 
2  ;  Lands  Glauses  Acts,  3—5 ;  Poor  Law,  1. 

KABBLIOE— 1 .  Validity  —  Evidence  —  Presumption  —  Strong  legal 
presumption  in  favour  of  marriage,  especially  after  lapse  of  time.  Piers 
V.  Piers 180 

2.  Infant— Undue  influence— False  publication  of  banns— Mis- 
representation as  to  age — Consent.    Field's  Marriage  Annulling  Bill  .      25 

MA8TEB  AND  SEBV ANT— Breach  of  contract— Wrongful  dismissal 
— ^Remedy  for  salary — Indebitatus  assumpsit — Recovery  in  former 
action  on  special  contract— Misdirection  as  to  damages  in  former  action 
— Election  to  affirm  contract.     Ooodman  y.  Pocock         ....     705 

MERGER.     See  Estate. 

MISREPRESENTATION.    See  Fraud  and  Misrepresentation. 

MORTGAGE— 1.  Lease  by  mortgagor  in  possession  —  Consent  of 
mortgagee— Improvements  by  tenant— Inspection  of  improvements 
from  time  to  time  by  mortgagee — Evidence  of  acceptance  of  tenancy. 
Doe  d.  Parry  v.  Hughes 916 


2.  Redemption— Mortgagor's  right  to  redeem— Further  charge — 

Sufficiency  of  notice  under  7  Geo.  II.  c.  20,  s.  8.    Doe  d.  Harrison  y.  Louch 
,^J  889 

^             3.  Tacking— Several  incumbrances — Subsequent  charges  affect- 
ing only  portions  of  estate — Decree — Redemption    and  foreclosure — 
^            Mortgagee    in    possession  —  Account  —  Annual  rests.     Thorneycro/t   y. 
.^          CrockeU 127 

NEGLIGENCE — River  —  Damage  to  wharf —  Jetty — Justification  — 

Obstruction  to  navigation — Nuisance  to  public  right— Ability  to  avoid 

tii.  obstruction — Pleading.    Dimes  v.  Petley 573 

PAYMENT— Payment  by  defendant  to  London  agent  of  plaintiff's 
solicitor  is  payment  to  plaintiff.    Uanley  y.  Cassan      ....    932 

^;:              PEERAGE — 1.  The  Sovereign  cannot  hold  a  Peerage.    Lord  Oranmore's 
f  Claim. 478 

2.  Attainder — Claim   by   collateral    heir— Attainder  as  bar  to 

li  claim.    Earldom  of  Southesk 477 

I  3.  Claim  to  dignity — Presumption  as  to  course  of  descent — Evi- 

dence— ^Ancient  documents — Competency  of  witnesses — Admission  by 
i  Attorney-General.     Crawford  and  Lindsay  Peerages        ....     269 

4.  Creation,  evidence  of— Presumption  as  to  course  of  descent — 

Attainder — Forfeiture.    Earldom  of  Perth 446 

PERPETXJITY  —  Construction  of  settlement  —  Limitations  —  Con- 
tingent remainder — Remoteness — "Survivors  or  survivor"  construed 
"  others  or  other."     Colev.  Seivell 109 

PLEADING.    See  Accord  and  Satisfaction ;  Criminal  Law,  1. 

POOR  LAW— 1.  Overseers'  accounts— Audit— Surcharge  by  auditor- 
Non-payment  by  overseers — Information — Limitation  of  time— Juris- 
diction of  magistrate— Mandamus.    B,  v.  TyrivhUt     ....    ^<»8 


964  INDEX-  [K.R. 

POOB  LAW — 2.  Poor  rate — Appeal  to  Special  SeMioos— Appeal  must 
be  prosecuted  within  same  time  as  appeal  to  General  Sessions.  R.  ▼. 
Trafford 560 

3.  Principle  of  assessment — ^Bateable  value — ^Railway  Ck>m- 

pany — Parochial  earnings  —  Deductions  —  Depreciation  of  permanent 
way — Working  expenses— Agreement  between  two  Bailway  Companies 
for  Joint  use  of  lines— Date  on  which  rateable  value  to  be  calculated. 
R,  Y.  Londoti,  Brighton  and  South  Coast  Ry.  Co, 5^0 

4. Deductions  from  gross  profits  —  Reneiral  of 

permanent  way  and  rolling  stock — ^Apportionment  of  expenses  between 
parishes— Branch  line.    R.  v.  Q.  IF.  Ry.  Co 636 

5. Bridge— Tolls— Approaches   of  unequal  len^h  in 

different  parishes — Toll  collected  in  one  parish — Apportionment  of  rate 
between  two  parishes.    R,  v.  Hammersmith  Bridge  Co 629 

6.  Settlement — ^Dangerous  lunatic— Bemoval  to  county  asylum 

— Jurisdiction  of  Justices— Appeal — Service  of  notice  of  chargeability. 
R.  V.  Elsley 871 

PORTION  —  Satisfaction  of  portion  by  legacy  —  Gift  of  residue— 
Blection — Memorandum  of  settlement  —  Part  performance.  ThymieT. 
Earl  of  QlengaU 77 

POWER  — 1.  Construction  —  Several  powers  —  Partial  execution  — 
Apportionment  of  **  one-third  part" — ^WiU— Period  at  which  legacies 
payable— Marriage  settlement — Husband's  rights — Election.  S»ward  v. 
McDonnell oO 

2.  Power  of  leasing— Execution — ^Ancient  and  accustomed  rents 

and  heriots— Pattern  lease— Later  lease  departing  from  provisions  of 
original  lease— Evidence.    Doe  d.  Biddulj^hy,  Hole       ....     S'66 

PRACTICE— 1.  Appeal — House  of  Lords— Objection  to  competency 
of  appeal — Objection  not  taken  until  hearing— Dismissal  of  appeal- 
Costs.    Roch/ort  V.  Batter  shy 210 

2.  Counsel— Conduct  of  suit  by  counsel  without  intervention  of 

solicitor — Party  appearing  in  person — Rule  of  law — Professional  usage. 
Doe  d.  Bennett  v.  Uale o40 

3.  Petition— Assignment  of  fund  in  Court— Payment — Receiver 

— Jurisdiction  of  Court  to  make  order  on  petition.     Wastell  y.  Leslie    910 

PRINCIPAL  AND  AGENT  —  Payment  —  Country  solicitor— London 
agent— Settlement  in  account.    Ilanley  y.  Cassan         ....     932 

PROHIBITION  —  Compensation  —  Purchase  of  lands  by  Crown  — 
Jurisdiction.    See  Lands  Clauses  Acts,  2. 

PROMISSORY  NOTE.    See  Bill  of  Exchange. 

RAILWAY  COMPANY — 1.  Compulsory  purchase  of  land— Compen- 
sation.   See  Lands  Clauses  Acts,  1 ,  4—7. 

2.  Line  of  deviation.    See  Lands  Clauses  Acts,  6. 

3.  Rating— Principle  of  assessment.    See  Poor  Law,  3,  4. 

RATE— 1.  Validity  —  Retrospective  rate  —  Construction  of  statute. 
Harrison  y.  Stickney 61 

2.  Highway  rate.    See  Highway,  5. 

3.  Poor  rate.    See  Poor  Law,  2—5. 


HJSvJsH'XJE — 1.  Stamp  duty — ^Agreement — ^Acknowledgment  of  terms 
of  previous  agreement.    5e«  Evidence,  14. 

2. Beceipt — ^Account — ^Production  for  another  purpose.    See 

Evidence,  1^. 

SAXXS  OF  GK)ODS— 1.  Acceptance — Actual  receipt  of  goods — Sale  by 
sample — I>elivery  to  carrier---Sub-sale — Rejection  of  goods  by  sub- 
buyer  as  xiot  equal  to  sample.     Morton  v.  Tibbett  .        ...        .    66H 

2. Goods  conveyed  and  placed  in  carrier's  warehouse 

at  toTHrn  of  delivery — Inspection  by  buyer — Repudiation  by  buyer  after 
delay  of  five  months — Evidence  of  acceptance — duestion  for  jury. 
Bns7iel  v.   Wheeler 675 

3.   Price — Vendor's      lien — Property,     in     goods — Constructive 

delivery — Delivery  order,  effect  of— Claims  of  sub-buyer.  M'Ewan  v. 
Smith 166 

SCOTI^AND,  LAW  OF.    See  Evidence,  6. 

SET-OFF— 1.  Tenant  for  life— Bankruptcy  of  holder  of  redeemable 
charge  oxi  settled  property — Claim  by  tenant  for  life  against  bankrupt*s 
estate — ^Redemption  of  charge — Set-off  of  claim  on  bankrupt's  assets 
against  amount  due  on  charge,  since  vested  in  assignees  in  bankruptcy. 
Bail  lie  v.  Edwards 44 

2.  Statute  of  Limitations.    See  Limitations  (Statute  of). 

3.  Solicitor  —  London   agent  —  Appropriation  of  payment.     See 

Solicitor,  2. 

SSTTLEliENT— 1.  Construction — Limitations— Contingent  remain- 
der— Bremoteness — ''Survivors  or  survivor"  construed  ''others  or 
other."      Cole  v.  Siwtll 109 

2.  Marriage  settlement — Ante-nuptial  agreement— ^Memorandum 

agreeing  to  settle  certain  sum  for  benefit  of  daughter  and  her  children 
— I>eatli  of  intending  settlor  before  execution  of  settlement — Marriage 
of  parties— Incomplete  agreement  —  Part  performance  —  Statute  of 
Frauds.     Thynney,  Earl  of  Olenr/ull 77 

8SIP  AND  SHIPPING— 1.  Duty  of  master  to  repair  ship  and  com- 
plete voyage— Fact  that  expenses  of  repair  are  greater  than  value  of 
ship  not  sufficient  to  show  excess  of  authority.     Benson  v.  Chapman     346 

2.  Measurement  of  ship— Evidence— Certificate— Entry — Report 

of  master  of  foreign  ship— Production  from  Custom-house.  IluntUy  y. 
Donovan 523 

SOLICITOR — ].  Lien  for  costs— Production  of  documents— Order  for 
payment.     Wrouyhton  v.  Barclay 910 

2.  Payment — ^Appropriation  —  London  agent  —  Set-off— Settle- 
ment in  account.     Hantey  v.  Cassan 932 

STAMP  DUTY.     See  Revenue. 

STATXJTE,  Local,  Construction  of.    See  Rate,  1. 

STATUTES— 7  Oeo,  H.  c.  20  (Mortgages),  s.  8.    See  Mortgage,  2. 

8  &  9  Vict.  c.   18  (Lands  Clauses   Consolidation  Act,  1845), 

as.  34,  85.    ^ee  Lands  Clauses  Acts,  5. 

11  A  13  Vict.  c.  44  (Justices  Protection  Act,  1848),  s.  5.    See 

Highway,  5. 

TROVER  AND  CONVERSION— Stolen  chattel,  property  in— Sale  in 
market  overt — Restitution— Conviction  of  felon.     SmtterymHl  v.  Syhesfer 

945 


966  INDEX. 

T&UST — 1.  Trustee— Breach  of  trust— Improper  investments — Wast- 
ing securities — Neglect  to  convert.    Sijnpaon  v.  EarUs  .     928 

2.  Removal  from  ofBce — Jurisdiction  of  Court.     Sw  Charity 

and  Charitable  Trust,  1. 

VEKDOB  AND  FUBCHA3BR— Title— Sale  by  mort^gee— Power  of 
sale — Condition  in  power  not  complied  with — Agreement  (after  sale) 
by  mortgagor  and  subsequent  mortgagees  to  waive  point  of  non-com- 
pliance with  terms  of  power — Sescission  of  contract — Betum  of  deposit. 
Forsier  v.  Hoggart 528 

WILL — I.  Construction— Devise— Besiduary  clause — '^  Testamentary 
estate  and  effects  " — Whether  passing  remainder  in  lands  exi>ectant  on 
life  estate  g^ven  to  another.    Dot  d.  Evaiu  v.  Walker  ....     493 

2. Estate  tail— <' Heirs  male  of  the  body  "—Words  of 

inheritance.     Toller  v.  Attwood 852 

3. Conversion — Tenant  for  life— Oift  of  residue — Long- 
Annuities — Wasting  security — ^E^joyment  in  specie — Improper  invest- 
ment— Breach  of  trust.     8imj}9on  v.  Karlea 928  j 

4.  Share    of  residue— '' Eldest  son" — Period  of  vesting^. 

Livesey  y.  Livesey 219 

5.  SatisfMtion — ^Portion— Gift     of    residue  —  Debt — Equitable 

principles — Election.     Thynne  y.  Earl  of  Olengall 77 

6.  Bepublication — Codicil— Will  creating  power  not  read  as  of 

date  of  codicil  confirming  it,  codicil  being  for  specific  purpose  uncon- 
nected with  power.    Doe  d.  Biddtdph  y.  Hole 836 

WOBDS  -<<  Eldest  son."    See  Will,  4. 

'<  Heirs  male  of  the  body."    See  WiU,  2. 

"Survivors  or  survivor."    iSte  Settlement,  1 . 


•^^ 

!Z 

•c 

- 

r:^ 

W 

1 
t 

-d 

END   OF    VOL.   LXXXI. 


j 


BHAUBUKY,  AOMSW.  A   CO.  LD.,  rKlMTKUM    LOMI>ON  .tHD  TOMBMIPOS. 


*•!» 


■      •■ , . . .; ■•  :;:>.:-.\v :•: . ■. .;  •.  •  .  . .  • ..' •■•:.:.'<%:.:•;•■. . 


:'■■■;-:: '-y^^m.-  ■■■-:■•'■■■ 


.  x-^:v->:>:";'^ 


m ' 


